Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


r 


fa 


TREATISE 


/  .'/^ 


OF  THE 


PLEAS  OF  THE  CROWN: 


£t4 

AMX 


OB, 


A  SYSTEM  OF  THE  PRINCIPAL  MATTERS  RELATING  TO  THAT 
SUBJECT,  PIGESTSD  UNDER  PROPER  HEADS. 


BY 


WILLIAM   HAWKINS, 

SERJEANT  AT  LAW.'   "S^ 


<^e  <£lstt^  (Chitfon,  in  WtM  WLulamtfi. 


VOL.   I. 

OF  CRIMINAL  OFFENCES. 

AMBANeSD  ACQCmOlSQ  TO  TBS  ANALYSIS  OF  BLACKSTONB^  WITH  THE  STATUTES 

AND  DECISIONS  DOWN  TO  THE  PEBSENT  TIME. 


BY  JOHN  CURWOOD,   ESQ. 


BARRISTER  AT  LAW. 


•>  •  • 


■•  •   • 


as 


• 


•  • 


LONDON : 

fbikted  fob  s.  sweet,  3,  chancebt  lane}  b.  phenbt,  innbb  temple-lane  j 

a.  maxwell,  21,  and  b.  stevens  and  sons,  39,  bell  yabd, 

Lincoln's  inn;  law  booksbllebb  and  publishbbs; 

and  j.  cummin6,  dublin. 

1834. 


if 


2^ 


^•-k^  i   V    V\  .'     ' 


^t\\ 


18S339 


•  •        • 


•  •      •    • 


•  • 


•  •  • 


•  •• 


• 


•,1  ' 

•       •       « 


LONDON: 

P»IMT£0  BY  Oi  HOIVO^TH,   BILL  YAHD, 

TKUPLB  BAR. 


TO 
THE  RIGHT  HONOURABLE 


Sir  CHARLES  ABBOTT,  Knt. 

LORD  CHIEF  JUSTICE 

OF 

ENGLAND. 


MY  LORD, 

I  FEEL  much  gratified  in  dedicating  this  new 
Edition  of  Hawkins's  Pleas  of  the  Crown  to 
your  Lordship, .  inasmuch  as  it  affords  me  the 
public  opportunity  of  expressing  my  feelings  of 
deep  respect,  (in  common,  I  believe,  with  the 
Profession  at  large,)  for  that  profound  legal 
erudition  which  justly  called  your  Lordship  to 
the  eminent  station  which  you  now  fill*  And 
ha™g  Ipng  practised  in  your  Lordship's  Court, 
it  is  with  equal  gratitude  I  acknowledge  the 
kmdness  and  urbanity  I  have  ever  received  at 
your  hands  m  the  performance  of  my  professional 
duties. 

That  your  Lordship  may  long  enjoy  the  vigour 
of  Health  adequate  to  the  discharge  of  your 
ardent  duties,  is  my  sincere  wish ;  nor  will  the 
completion  of  that  wish  be  solely  to  your  Lord- 
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ship*s  advantage ;  for  that  the  admmistration  of 
the  Crimmal  Justice  of  the  Kingdom  should  long 
remain  under  the  vigilant  inspection  of  an  able 
and  impartial  Supreme  Criminal  Judge,  is  but 
the  wish  of  a  good  Citizen  for  the  security  of  the 
lives  and  liberties  of  his  fellow  subjects. 

I  have  the  honour  to  be 

Your  Lordship  s 
Most  obedient  humble  Servant, 

J.  CURWOOD. 


PREFACE. 


The  presenting  a  new  Edition  of  Mr.  Serjeant 
Hawkins's  Work  on  the  Pleas  of  the  Crown  to  the 
Profession,  the  Editor  feels  does  not  require  any  apo- 
logy. For  although  the  law  has  been  greatly  altered 
in  many  respects  since  the  work  was  first  published, 
yet  the  great  mass  of  it  still  remains  law  to  this  day  ; 
and  the  work  has,  down  to  the  present  period,  retained 
an  undiminished  reputation.  To  render  the  work 
more  extensively  useful,  by  inserting  the  variations 
made  in  the  criminal  law  by  modem  statutes,  and 
noting  subsequent  decisions  of  the  Judges,  is  what  the 
Editor  has  attempted.  The  manner  of  performing  this 
task  may  perhaps  require  an  apology : — but  he  submits 
his  labours  to  the  indulgent  consideration  of  the  Pro- 
fession. There  is,  however,  one  liberty  that  he  has 
taken  with  the  original  arrangement  of  the  work,  which 
he  feels  himself  bound  to  explain  his  reasons  for  adopt- 
ing. In  the  original  arrangement  of  the  learned  au- 
thor, he  followed  the  course  before  adopted  by  the  more 
ancient  authors  on  Crown  Law,  viz.  Staundforde,  Hale, 
Pulton  and  Dalton,  of  dividing  his  felonies,  into  felo- 
nies at  common  law  and  felonies  by  statute.  At  a  time 
when  the  felonies  by  statute  were  comparatively  few, 
they  formed  but  a  sort  of  short  appendix  to  the  others. 
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and  did  not  derange  the  natural  distribution  of  the  work. 
But  now  they  have  be^come  so  numerous,  as  to  far  ex- 
ceed those  at  common  law;  and  it  became  necessary  to 
distribute  them  under  proper  heads,  according  to  the 
subject  matter  to  which  they  related.  In  doing  this, 
,  it  struck  the  Editor,  that  the  whole  of  the  First  Book 
relatiyeto  Offences  might  be  newly  arranged,  according 
to  the  Analysis  of  Mr.  J.  Blackstone ;  which  he  ven- 
tures to  consider  the  moat  perfect  Analysis  of  the 
law  that  has  yet  appeared.  He  has  accordingly  so  ar- 
ranged  the  First  Book;  but  in  doing  it,  he  has  left  the 
text  of  Mr.  S.  Hawkins  unimpaired,  and  has  faithfully 
preserved  it  entire. 

m 

•  

With  respect  to  former  Editions. — ^The  last  was 
published  by  Mr.  Leach,  in  the  year  1'795.  But  it 
appears  to  the  Editor  of  the  present  edition,  that  the 
book  was  swelled  to  an  imnecessary  bulk,  by  the  inser- 
tion of  much  matter  wholly  irrelevant,  or  but  slightly 
connected  with  a  work  which  professed  to  treat  only 
of  "  Pleas  of  the  Crovni :"  for  instance,  the  whole  of 
the  then  Highway  Act,  verbatiip,  the  Turnpike  Act, 
&c.  These  excrescences  are  rejected  in  the  present 
edition;  but  as  Mr.  Leach  did  also  bring  down  the 
statutes  and  decisions '  to  the  date  of  his  publication, 
the  matter  which  he  inserted^  and  is  still  retained,  is 
distinguished  by  the  mark  with  which  he  himself  dis- 
tinguished his  owa  additions,  (t)  The  subsequent  sta- 
tutes and  the  principal  notes  are  the  work  of  the  pre-  . 
sent  Editor.    There  is  ohe  other  matter  to  which  the 
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Editor  wishes  to  advert,  before  he  concludes.  His 
objects  are  conciseness  and  correctness.  He  has 
not,  therefore,  accumulated  all  the  cases  which  he 
could  collect,  and  detailed  them  at  length.  He  has 
also  very  sparingly  referred  to  the  rulings  of  single 
Judges.  This  is  not  done  from  disrespect  to  such  de- 
cisions ;  but  he  has  repeatedly  heard  the  most  able 
Judges, — the  present  and  late  Lord  Chief  Justices  of 
the  Eang's  Bench,  and  others, — express  their  wish 
never  to  hear  of  Nisi  Prius  decisions  quoted  as  authority. 
If  they  ought  not  to  be  received  as  settled  law  in  civil 
actions,  still  less  ought  they  in  the  construction  of 
criminal  statutes^  particularly  when  it  is  considered 
under  what  cijrcumstances  of  mere  momentary  consi- 

« 

deration,  a  judge  is  frequently  called  upon  at  the 
Assizes  to  deliver  an  opinion  upon  the  construction 
pertiaps  of  a  confusedly  penned  statute. 

He  has  now  only  to  repeat  the  hope,  he  has  before 
expressed,  that  his  labours  will  meet  an  indulgent  con- 
sideration, and  a  pardon  for  the  many  imperfections 
which  he  fears  may  be  found  in  the  execution  of  his 
task. 


TO 

THE  RIGHT  HONOURABLE 


THOMAS    LORP    PARKER, 

BARON  OF  MACCLESFIELD, 


I  AND 


LORD  CHIEF  JUSTICE 

OF 

ENGLAND. 


MY  LORD, 

XHE  following  Treatise^  containing  that  part  of  the  law, 
which  is  pecnliarly  under  the  administration  of  the  chief  justice 
of  England,  I  presumed,  in  regard  to  the  subject  of  it,  to  think 
of  presenting  to  your  Lordship;  which  your  goodness  having 
been  pleased  to  permit,  it  is  with  the  less  uneasiness  that  I  ven- 
ture to  make  it  public ;  for  I  could  not  hope  to  introduce  it  into 
the  world  with  greater  advantage  than  under  your  protection. 

This  was  the  real  ground  of  my  ambition  to  dedicate  it  to  your 
Lordship,  and  not  to  give  myself  an  opportunity  of  publishing 
how  much  I  honour  those  wonderful  talents  that  have  raised  you 
to  so  high  a  station.  A  private  character  indeed  may  be  set  forth 
to  advantage,  and  many  virtues  in  it  be  made  known  by  an  address 
of  this  nature,  which  might  otherwise  have  lain  for  ever  concealed ; 
but  your  Lordship's  is  public  and  conspicuous,  and  can  appear 
nowhere  with  so  much  lustre  as  when  you  sit  in  judgment,  where 
that  vast  genius  you  are  blessed  with  shines  forth  to  aH  the 
world,  adorned  with  all  the  improvements  that  human  heart  can 
furnish,  and  supported  with  the  greatest  courage  and  integrity. 

And  nothing  less,  my  Lord,  could  give  you  that  command  of 
aH  the  variety  of  business  which  comes  before  you,  and  that  ia- 
cility  with  which  you  dispatch  it.  The  most  intricate  points  of 
law,  that  have  for  ages  lain  in  confusion  and  obscurity,  when 
they  fall  under  your  Lordship's  consideration,  receive  such  lights 
are  stated  and  explained  with  such  exact  method,  and  such  pro- 
priety 
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priety  and  beauty  of  expression,  that  the  most  polite  composi* 
tions  appear  not  more  elegant,  nor  the  most  demonstrative  more 
convincing.  This,  my  Lord,  is  the  agreeable  part  of  the  exercise 
of  your  authority,  being  no  violence  to  that  general  humanity 
which,  yoit  dvlight  to  shew  to  aU  mankind.  But  the  cbities  of 
your  office  require  you  sometimes  to  put  on  another  character, 
and  to  shew  the  awful  face  of  justice>  to  curb-  the  rage  of  an  un- 
ruly people,  and  to  fright  them  into  their  duty  by  the  terrors  of 
the  law ;  and  it  is  with  pleasure  all  good  men  see  your  Lordship 
pursue  the  prevailing  vices  of  the  age  with  such  zeal  and  indig- 
nation, that  crimes  no  longer  appear  less  odious  for  being  fashion- 
able, nor  are  they  more  secure  from  punishment  for  being 
popular. 

These,  my  Lord,  are  blessings  which  the  whole  nation  shares 
in,  and  have  an  influence  upon  all  parts  of  the  civil'administra- 
tion.  But  we,  who  have  the  honour  to  attend  your  Lordship  at 
the  bar,  are  in  a  more  particular  manner  to  acknowle4ge  out 
obligadons  for  that  candour  and  condescension  with  which  you 
treat  vs.  The  encouragement  you  give  to  our  weak  endeavours, 
no  less  engages  our  afiections,  than  your  comprehensive  know- 

led^e  and  clear  and  aocurate  judginent  command  our  reverence 

« 

and  esteem. 

Such  goodness  charms  all*  that  approach  and' feel  it;  audit 
was  with  universal  joy  we  saw  your  Lordship's  firmness  to  the 
present  establishment,  and  great  services  to  your  country,  distin- 
guished lately  by  an  accession  of  honour  from  His  Majesty, 
whose  wisdom  in  conferring  his  favours  has  eminently  appeared, 
by  the  many  signal  benefits  the  nation  has  received  from  those 
vi^^have   the  honour   to  serve   him.      I  am  with  greatest 

resf^t, 

My  Lord, 

Your  Lordship's 
Most  obliged  and  most  humble  Servant, 

WILUAM  HAWKINS. 
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jN  OTHING  is  more  cammon  thaio  tp  linear  those  mho  I^m^ 
taken  only  a  superficial  view  of  the  Crown-law»  charge  it  with 
immberleM  hafdffMfs  amd  UDdigtingwhipg  rigour;  wh^iieas 
^8a»  who  have  i^ore  &0j  e^apined  it,  agree  that  it  wanta  nor 
thing  to  make  '\i  ^dmired^  for  clemency  and  ei|uity,  fts  well  aa 
justice,  but  to  be  understood.  It  i^  sq  agreeable  tp  reason,  tha)t 
eveni  thcA^  who.  snffer  by  it,  cannot  charge  xt  with  iiyqstii^e.;  80 
adapted  to  the  coorvmmi  gopd>  a^  to  auflfer  00  fpUy  to  gt  un* 
puwh^ci  wUch  that  reqiiirea  tQ  1^  rest^ai^f^d :.  and  yet  sq  tender 
of  the  infirmitie.9  of  human  nature,  as  ipever  to  refuse  an  indulr 
gence  where  the  safety  of  the  public  will  bear  it :  it  gives  the 
prince  no  power,  but  of  doing  good,  and  restrains  the  people 
from  no  liberty,  but  of  doing  evil. 

It  would  be  needless  therefore  to  say  any  thing  of  the  useful- 
ness of  this  treatise,  could  I  be  so  happy  as  any  way  to  come  up 
to  the  design  of  it,  which  was  to  vindicate  the  justice  and  reason- 
ableness of  the  laws  concerning  criminal  matters,  and  to  reduce 
them  into  as  clear  a  method,  and  explain  them  in  as  familiar  a 
manner,  as  the  nature  of  the  thing  will  bear. 

Had  any  of  the  great  men,  who  formerly  have  written  op^rfs 
subject,  gone  through  the  whole  law  relating  to  it,  all  farther  at* 
tempts  of  this  kind  had  been  unnecessary.  The  treatise  pub* 
lished  under  the  name  of  Sir  Matthew  Hale,  is  indeed  very 
useful,  and  written  in  a  clear  method,  and  with  great  learning  and 
judgment ;  but  it  is  certainly  very  imperfect  in  the  whole,  and 
seems  to  be  only  a  model  or  plan  of  a  work  of  this  kind,  which 
is  said  to  have  been  intended  by  him. 

Sir  Edward  Coke's  Third  Institute  is  also  a  treatise  of 
great  learning,  and  not  unworthy  of  the  hand  that  produced  it ; 
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but  yet  seems  by  no  means  a  complete  work^  many  considerable 
heads  being  either  wholly  omitted  in  it,  or  barely  touched  upon. 

The  treatise  of  Sib  William  Staundfobde  seems  to  be 
writ  with  great  judgment,  but  he  takes  in  a  very  small  compass, 
scarce  mentioning  any  offences  under  felonies. '_ 

As  for  the  Treatises  of  Lambard,  Crompton,  Pulton,  and 
D  ALTON,  they,  having  an  eye  chiefly  to  the  direction  of  justices 

of  the  peace,  and  treating  of  the  Crown-law  no  farther  than  as  it 

•      •  • 

concerns  them,  are  ficir  from  being  complete  systems  of  it. 

Upon  the  whole,  I  apprehend  that  none  of  the  authors  before- 
mentioned  were  so  perfect,  but  that,  by  reducing  all  the  laws  re- 
lating to  this  subject  under  one  general  scheme,  they  might  ge- 
nerally be  understood  with  much  less  difficulty  than  they  have 
hitherto  been.  This  it  was  induced  me  to  write  on  this  subject, 
and  I  hope  to  finish  the  whole  in  Two  Books ;  proposing  in  this 
First  to  shew  the  nature  of  criminal  offences;  and  in  the  Second, 
the  manner  of  bringing  offenders  to  punishment. 
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BOOK  I. 


CHAP.  I. 
OF  THE  PERSONS  WHO  MAY  BE  GUILTY.(i) 


jTHE  ^ilt  of  offending  against  any  law  whatsoever^  necessarily  i  Hale,  15. 
supposing  a  wilful  disobedience,  can  never  justly  be  imputed  to  i^*?"!*^*  - 
those  who  are  either  incapable  of  understanding  it»  or  of  con*    "        '  ^'  ' 
forming  themselves  to  it.    Therefore,  before  I  come  to  the  se* 
vera!  kmds  of  offences*  I  shall  shew  what  d^ees  of  discretion 
and  freedom  are  required  in  the  commission  of  them.     For  the 
better  understanding  whereof,  I  shall  consider  what  offenders 
are  excusable. — First,  in  respect  of  their  want  of  reason.— 
Sbcondly,  in  respect  of  their  subjection  to  the  power  of  others. 

'    Sect.  1.  As  to  THE  First  Point,  it  is  to  be  observed*  that  B.Cor.6i.i70. 
those  who  are  under  a  natural  disability  of  distinguishing  between  Vn\u  us,  1S6. 

^^^^  3  Inst  4. 
I>dtc.l4/r.    1  Hiae»  16.  S9.  515.    Co.  Lit  t47.    4Co.lf4.    Hob.St4.    8St.Tr.32t. 


'  (1)  LegaJ  gnilt  is  a  violation  of  positive  law ;  a 
crime  or  misdenieanor  may,  therefore,  be  defined 
the  "  wilful"  commission  or  omission  of  any  acts 
in  Tiolarioii  of  a  iniblic  law  either  forbidding  or 
commandiDg  it.  Tbb  definition  comprehends  both 
crimes  and  mudemeanors,  which  are  synonimous 
terms,  though  in  common  usage  the  word  **  crimes" 
is  made  to  denote  offences  of  a  deeper  and  more 
atrocioos  dye,  while  smaller  faults  and  omissions 
of  less  oonseqoenoe  are  comprised  under  the  gen- 
tler name  of  "  misdemeanors."  (Bl.  Com.  lib.  4i 
e.  !•)  Bot  the  act  done  or  omitted,  in  order  to  be 
crimbal  most  be  wilful  The  consent  of  the  will 
is  that  which  renders  human  actions  either  com- 
VOL.  I. 


mendable  or  culpable*  and  wliera  tbeie  Is  no  wOl 
to  commit  an  offence  there  can  be  no  tranigres- 
Mon,  saith  Sir  M.  Hale  (H.  P.  C.  c  2.)  That 
learned  judge  then  goes  on  to  state  those  causes 
which  the  law  of  England  notices  as  excusing  the 
fact  £rom  incapadty  or  defect  of  will,  whi<£  h4 
classes  as  follows: — 1.  Natural*  2.  Aocideotal. 
3.  Civil  Incapacities  or  Defects.— The  natural  is 
that  of  infancy. — The  accidental  defects  of  will— 
1.  Dementia,  2.  Casualty  or  Chance.  3.  IgM>« 
ranee.  The  civil  defects  or  want  of  will — 1.  Civil 
Subjection.  2.  Compulsion.  3.  Necessity*  4. 
Fear. 
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OF  THE  PERSONS  MjHO  MAY  BE  GUILTY  Bk.  i. 


good  aDd  eTiU  as  {%)  ifahpts  under  the  age  of  discretion^  ideots^ 
and  lunatics  (3))  *af^/n6t  punishable  by  any  criminal  prosecution 

whatsoeveri;***.  '*•  ' 

•  *  •  • 


(i)  InfancYj  as  isV)K>Te  oosenred,  is  a  Aefcct  of 
the  will  or^UffiHsn^aqdlkig.  In&nts  under  the  age 
of  discretion  *dti^t  not  to  be  punished  by  any  cri- 
ninaf  ^rosidiidon.  What  the  age  of  discretion  U, 
k'ina|ter^T  Tariety  in  different  nations.  (Bl.  Com. 

>  *By  the  dvil  law,  the  age  is  distributed  into  acYe- 
*ral  periods  for  several  purposet.  The  eomplete 
fnll  age  as  to  matters  of  contract  is  twent^'-fire 
years.  (Inst.  lib.  1.  tit.  SS.  Dig.  lib.  4.  tit  4.)  But 
according  to  the  law  of  England,  twenty -one  yf^fi. 
(Co.  L.  103.  Dt  sect.  104.) 

As  to  matters  of  crimes  and  criminal  punish- 
ment, especially  that  of  death,  the  ciTil  Jaw  dis- 
tinguishes the  age  of  minors  into  three  periods — 
Infantia,  from  the  birth  until  seven  years  of  age  ^; 
PvKRiTiAt  irom  seven  to  fourteen  years  of  age ; 
and  PuBKRTAS,  from  fourteen  yean  and  upwards. 
Indeed  pubertas  plena  is  eighteen  years.  (Dig. 
Kb.  1.  tit.  7.  de  Adoptionibus,  c.  40.  sect.  1. 
Inst  eod.  tit.  sect.  4,)  The  period  of  jmeritia  is 
again  sub-divided  into  two  equal  parts.  From 
•even  Jf^n  to  ten  and  a  half  is  mtat  wfanti^  prwi- 
ma.  From  ten  years  and  ft  half  QQtil  fourteen  is 
«tat  pubertati  proximo.  Fourteen  years  ia  the  age 
ofpubertoi  in  relation  to  crimes  and  pmrnhnients. 
With  respect  to  the  first  age,  infantia  or  in&ncy, 
which  lasts  to  the  period  of  seven  years  within 
that  age  and  the  next  period  of  tetai  infantia  proxu 
ma,  tluLt  is,  to  ten  years  and  a  bal^  there  oonid  be 
DO  guilt  of  a  capital  offence,  and  therefore  the  in- 
tet  could  not  bo  panislied,  infants  of  that  ase 
bdi»g  considered  4Wt  m^apaga.  (Dig*  lib.  47.  tit. 
12.  de  Sepuichro  viplata,  lib.  S.  sect  1.)  The 
next  period  of  pueritia  was  from  ten  years  and  a 
half  until  fourteen,  being  the  age  pubertoH  proxi- 
«a.  Within  this  period  the  infiwt  was  printafade 
considered  doti  eapaxt  and  so  might  be  puiushed 
for  a  capital  offence,  but  witli  a  power  in  the  judge 
to  mitigate  the  rigor  of  the  sentence  on  account  of 
the  youth  of  the  ofvnder.  (Dig.  lib*  4i  tit  4.  d«  Mi* 
noribos,  c.  37.  Sec.  1.  in  Delictis.)  Fourteen  years 
was  f ttU  age  as  lo  rtsponsibility  in  relation  to 
crimes  and  punishment  (Dig.iib.  29.  tit  5.  de 
Senatos-ConsuUo  Silaniano,  seet.  32.) 

Thus  far  as  to  the  dvil  law.  By  the  law,  of 
England  an  infant -^nder  seven  years  of  age  can- 
not be  guil^  of  felony,  whatever  circumstances  of 
discredon  may  appear :  for,  erprewimptiotiejuns,  he 
eaoinot  have  discretion,  and  no  averment  shall  be 
feodved  against  that  presumption ;  and  in  matter 
of  crime  &ere  is  no  difference  as  to  the  age  of 
male  or  fismale,  though  for  certain  civil  purposes 
tiiera  is  a  distinction  adopted  between  the  ages  of 
Ihe  different  sexes.  (H.  U.  P.  C.  c.  3.)  With  re- 
spect to  the  whole  of  the  next  period,  from  seven 
to  fourteen  years  of  age,  the  law  of  England  pre- 
foraes  in  fhvoor  of  the  rafont  that  he  is  dSi  incefax, 
^t  this  presumpdoh  may  be  rebutted  by  Evi- 
dence ;  and  if  h  shaR  appear  that  the  in&nt  was 
doU  eapax,  he  mi^  be  convicted  of  a  capital  crime 
and  ezecoted.  And  onr  law  books  have  preserved 
several  instances  where  cluldren  of  the  ages  of  ten. 


Sect. 

eleven,  and  Iwtlve,  have  l^en  convicted  and  exe- 
cuted. (Fost  72.  Bl.  Com.  h.  4.  c.  2.  H.  H.  P. 
C.  c.  3.  p.  26.)  At  the  completion  of  fourteen 
years  of  nge,  infants  are  fully  responsible  for  any 
felonious  act,  being  then  presumed  to  have  arrived 
at  the  age  of  discretion.  (Co.  L.  247.) 

In  certain  cases  of  misdemeanor,  howtver,  the 
kw  privileges  a  minor  under  tweoty.one  years  of 
age  from  punishment;  but  these  in  general  are 
cases  of  nonfeatanet,  because  in  such  case  lathm 
shall  not  be  imputed  to  him,  (Bro.  Sauver  defiiult 
50.  Cro.  Ja.  465,  466.  Co.  L.  246.  b.)  as  non 
repmr  of  a  bridge,  fiic.  (Bl.  Com.  4.  c.  2.) 

.(S)  XdeotSy  luAatics  during  their  lunacy,  and  ) 
roadmen,  are  all  iacapable  of  commiUing  crime,  as 
falfrng  within  that  accidental  defect  of  the  will  in- 
cluded by  Lord  Hale  under  the  term  dementia,  or 
insanity*  Aji  ideot  is  one  of  defective  understand* 
ing  from  his  birth.  He  is  thus  described  by  Fits 
Herbert  (N.  B.  532.)  "  He  who  shall  be  said  to 
be  a  sot  a«d  idcot  from  his  birth  is  such  a  person 
•  who  cannot  account  or  number  twenty  pence,  nor 
can  tell  who  was  his  father  or  mother,  nor  how  old 
be  is,  6cc.  so  as  it  may  appear  he  hath  no  under- 
standing of  reason  what  shall  be  for  hU  profit,  or 
what  for  his  loss.  But  if  he  have  such  understand- 
'  iqg  that  he  know  and  understand  his  letters,  and 
do  read  by  teaching  of  another  roan,  then  it  seems 
he  is  not  a  sot  or  natural  ideot."  But,  as  Lor4 
Hale  observes,  these  may  be  too  narrow  graands 
though  they  be  evidence,  and  the  question  is  one 
of  fact  triable  by  a  jury  and  sometimes  by  inspcc* 
tion.  (H.  P.  C.  c.  4.) 

A  lunatic  is  one  who  has  lucid  intervals,  and  ia 
only  occasionally  insane.  Madness  is  fixed  and 
permanent  disease  of  mind,  causing  continual  Insa- 
nity. If  a  pecBon  commit  a  crime  while  under  0ia 
deprivation  of  reason,  he  is  not  criminally  respon- 
sible ;  and  if  it  shall  appear  to  the  jury  that  the 
accused  was  labouring  tinder  insanity  at  the  time 
the  fact  was  committed,  they  ought  to  pronouncn 
a  verdict  of  not  guilty  ;  but  inasmuch  as  it  is  dan- 
gerous to  tlie  public  tlwt  faisaiie  persons,  who  have 
shewn  a  mischievous  disposition,  should  be  snf* 
fered  to' go  at  large,  it  is  enacted  by  the  17  G.  2. 
c.  5.  that  dangerous  lunatics,  who  are  vagrants, 
are  t9  be  imprisoned  and  sent  to  their  proper 
homes.  But  &is  act  only  applied  to  the  cases  of 
vagrants,  and  therefore,  by  a  subsequent  statute, 
(S9  &  40  G.  3.  c.  94.)  it  is  enactrd,  sect  1.  "  that 
in  all  cases  where  it  shall  be  given  in  evidence  upon 
the  trial  ot  any  person  charged  with  treason,  mur- 
der, or  felony,  that  such  person  was  insane  at  the 
time  of  committing  such  offence,  and  such  person 
shall  be  acquitted,  the  jury  shall  be  required  to 
find  specially  whether  such  person  was  insane  at 
the  time  of  the  commission  of  such  offence,  and  to 
declare  whether  such  person  was  acauitted  by  them 
0ti  account  of  such  insanity  ;  and  it  tliey  shall  find 
diat  such  person  was  insane  at  the  time  of  com- 
mitlSng  such  offence,  the  court  before  whom  such 
trial  shall  be  had,  shall  order  such  person  to  bo 
kept  in  strict  custody.  In  such  pUct  and  in  such 
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80a.  3.  iMteed  k  was  Mdently  bol<len,  in  resp^t  of  that  high  t  BoU.  A*. 
Mgwd  wbick  die  hw  has  for  the  safety  of  the  lung's  person,  that  ji^^^' 
a  madman  might  be  punished  as  a  traitor  (4)  for  killing  or  offer*  Sum.  4s. 
ing  to  kill  the  king;  but  thLs  is  contradicted  bj  the  later  opi-  ^'"'^^i^ 

•^  Co»  lit*  f4T, 

Dions.  4  Co.  1,4. 

lHftle,S6,S7.    4Coiiitn.t5. 

Stein  5.  And  it  seeaM  agreed  at  this  day,  that  if  one  who  has  |6  Am.  tr. 
ooamiCted  a  capital  offeaee  becosie  nenrcempos  before  convio*  ^J^  ^^ 
tioa,  be  shril  not  be  arratgned ;  and  if  after  conviction^  that  he  1  And.  lor. 
sUl  not  be  executed.  l^-    ^  ^ 

9  lost.  4.  6* 
IHa]e,S4,S5L    4StTr.M5.    8StTr.285.    4  Comm.  S^  t5.  S95. 

Sect.  4,  And,  by  the  common  law,  if  it  be  doubtful  whether  a  ^  ^^'}^l^ 
criminal  who  at  hia  trial  is  in  appearance  a  lunatic,  be  such  in  \  nJ^^  ^^  " 
truth  or  not,  it  shall  be  tried  by  an  inquest  of  office,  to  be  re* 
turned  by  the  sheriff  of  the  county  wherein  the  court  sits  ;(5)  and 
if  it  be  found  by  them  that  the  party  only  feign  himself  mad,  and 
he  stiH  refuse  to  answer,  he  shall  be  dealt  widi  as  one  that  stands 
mute.  (6) 

Sect.  5.  And  if  one  who  wants  discretion  commit  a  trespass  tR.Abr.54r. 
against  the  person  or  possession  of  another,  he  shall  be  com*  B.  Cor.  6. 
polled  in  a  civil  action  to  give  satisfaction  for  the.  damage*  Co!^t^7. 

t89.    Plow.  964.    t  Inst  S84. 4t4.    Pop.  141.    Brownl.  IQT.   Noy,  129.    C.  Jac  467.   t  IMtb'l5, 
16.  20.    d  Bac  Ab.  131.    t  Conni.  S91.    4  Coam.  t«. 

^  Sect.  6.  And  he  who  is  guilty  of  any  crime  whatever  through  ^JjJ^'Jj*^* 
his  voluntaiy  drunkenness,  shall  be  punished  for  it  as  much  as  if  f>^^\^ 
he  had  been  sober.  4Co.  it5. 

0«tt  e,  148.    4  Cottm.  26.    8  St  Tr.  285. 

Sect* 

naiDwr  as  to  the  court  sbaH  aeen  fit,  vntU  bla  Bl»«  lawfully  nainc  *  band  gun  muntentioiidbr  sett  fim 

jesty's  picasore  shall  be  known.    Ajid  it  shall  be  to  a  bam  full  of  coni,  (which  is  felony  if  wilfallT 

thereupon  lawful  for  his  Miyesty  to  give  such  •  donp,)  he  shall  not  bd  goiltT  of  f*BloDy»  tboagh  hit 

order  for  the  safe  custody  of  such  person  during  act  in  nung  the  gun  was  wum^lvl.  Tins  at  least  is 

hU  pleasure,  in  snch  place  and  in  such  manner  as  the  opinion  of  Sir  M.  Hale  (H.  P.  C.  vol.  i.  p. 

to  his  Majesty  shall  seem  6L"    And  bv  aect.  2.  of  569.)  contrary  to  tome  older  authorities.  (Dalton.) 

the  sane  act,  where  an  iosane  penon  is  indicted^  Tht  opinion  of  Hale  seeois  most  consonant  to 

and  aanoot  be  tmd  on  acoeunt  of  his  insanity,  reason  and  jostiee,  and  accords  with  the  maxim  of 


and  Us  iiManiiy.  is  iband  by  a  jary  impannelled  for  Lord  Bacon-*-"  In  fiiiwiaiiiiftiii  surest  gracriiiit 

that  porposa,  ha  is  to  be  dealt  with  in  like  manner.  "  Utia  intmitmm  emt  ficU>  pans  gnKltta."    ^Re* 

Tbe  next  accidental  defect  of  the  will,  as  stated  gula  15.) 

by  Lord  Hale,  tiuHigh  sot  noticed  here  bv  Mr.  (4)  See  55  H.  8.  o.  Sa  repealed  by  lAi  t  P. 

fierj.   Hawkins,  is  casualty  or  chance;  that  is^  &  M.  c.  SO.    t  State Triab,  7. 

whepe  m  party  has  comaiUtad  an  aet  which  be  did  (5)  It  mat  be  tried  either  by  the  inspeedon  of 

nat  intend  to  hare  dona.    If  any  accidental  mis*  the  court,  1  Hale»  SS.  Tr.  p.  Pais,  14.  fita.  N.  B. 

chief  happens  ia  tbe  pvosaaation  of  a  lawftil  act,  517. — by  CTidence  given  to  the  jury,  who  are 

the  party  not  intemUiu;  the  thing  that  happened^  charged  to  try  the  indletmeal,  3  fiac.  Abr*  81. 

stands  excoaed.    Batlf  a  man  be  doing  that  which  1  Hale,  M.  35, 54.    Savil,  50.    1  And.  107.- 


is  wdmafiUt  and  a  conaeoaence  follows  which  he  being  a  eoUateral  issue,  the  (act  may  be  pleaded 

did  not  intend  or  foresee  Jiis  want  of  foresight  shell  and  replied  to  ore  Umu,  and  a  omtrs  awarded,  ra- 

ba  no  escase.  (B.  Conu  v.  4»  c  S.)    But  in  order  tttrnable  mstoatsr,  in  the  nature  of  an  inquest  oC 

to  make  a  party  guilty  of /s^y,  under  these  cin-  office.    Fost.  46.    Kel.  15.    1  Lev.  61  >    1  Sid.  7t. 


it  shottidT  seem  that  bis  original  inte»      4  Gomni.  Appen.  s.  8.  And  this  method,  in  cases 
tioo  aboald  be  a/donisMs  intention.  Wheie  a  party      of  importance,  doubt,  or  difficulty,  the  oourt  will. 


intoodiiv  to  conuait  one  felonious  act  onintentioB^  in  prudeoce  and  discntioD,  adopt.    1  Hala»  88. 

wAj  oommits  another  felouoas  act,  he  is  clearly  Sav.  56.    1  And.  154. 

g;uiity  of  felony ;  but  where  the  original  intention  (6)  For  the  oonsaqttcac^s  af  ttmUng  muu,  aet 

was  only  to  commit  a  trespassi  as  where  a  man  no-  Bk.  II.  c.  13«  ■•  9. 

b2 


OF  THE  PERSONS  WHO  MAY,  BE  GUILTY    Bk,  U 


Kely.  5S.  Sect*  7.  Also  he  who  incited  a  madman  to  do  a  murdef  or  odier 

Pfi^P*^^.^      crime,  is  a  principal  offender,  and  as  much  punishable  as  if  he  had 

1  Hale,  617.     .     .  .    i  •*'„  .f  '^  .  *^ 

done  It  nimseli. 


F.  Cor*  118. 
129. 

19  Aas.  50. 
B.Cor.  6.  61. 
1S3. 136. 
S.  P.  C.  16. 
35  H.  6. 11. 
1  Hale,  4S4. 
569,  670. 
Plotr.  19. 
F«lt.  125. 
Foster,  70. 


Sect.  8..  And  if  it  appear  by  the  circumstances,  that  an  inlRuit 
under  the  age  of  discretion  could  distinguish  between  good  and 
evil,  as  if  one  of  the  age  of  nine  or  ten  years  kill  another,  and  hide 
the  body,  or  make  excuses,  or  hide  himself,  he  may  be  convicted 
and  condemned,  and  forfeit,  &c.  as  much  as  if  he  were  of  full  age* 
But  in  such  a  case  the  judges  will  in  prudence  respite  the  execu-^ 
tion,  in  order  to  get  a  pardon:  and  it  is  said,  that  if. an  infant^ 
apparently  wanting  discretion,  be  indicted  and  found  guilty  of 
felony,  the  justices  themselves  may  dismiss  him  without  a  pardon, 
(a)  1  ifde,  27.   &c. — f  But  this  authority  to  dismiss  him  must  be  understood' (a) 

of  a  reprieve  before  judgment,  or  that  the  jury  find  the  prisoner 
within  the  age  of  seven  years,  or  not  of  sufficient  discretion  to 
judge  between  good  and  evil. 

Lem  In®,  58.  Scct.  9.  As  to  THE  SECOND  POINT,  VIZ.  how  far  those  are  to  be 
S.  p.  C.  16. 42.  excused  who  are  under  the  power  of  others : — A  feme  covert  is  so 
Su^sf^'  much  favoured  in  respect  of  that  power  and  authority  which  her 
Kdj.  31.  husband  has  over  her,  that  she  shall  not  suffer  any  punishment 

1  Hal^  45.516.  for  cominitting  a  bare  theft  (7)  in  company  with,  or  by  coercion 

Lt'i^Ar."  of>  her  husband. 

4,CoiiiiA.  28. 

Sect.  10,  Neither  shall  she  be  deemed  accessary  to  a  felony  for 
receiving  her  husband  who  has  been  guilty  of  it,  as  her  husband 
shall  be  for  receiving  her. 

Sect.  11.  But  if  she  commit  a  theft  of  her  own  voluntary  act, 
or  by  the  bare  command  of  her  husband,  or  be  guilty  of  treason, 
murder^  or  robbery,  in  company  with,  or  by  coercion  of,  her  hus- 
band, she  is  punishable  as  much  as  if  she  were  sole. 


3  Inst  100. 
Sum.  65. 
1  Hate,  44. 

Sum.  65, 66. 

Dalt.  104. 

F.  Cor.  199. 

383. 

0  Bk.  3.  29. 

134. 

;t  Hde,45.5l6.    Lucas,  65.    Kely.  31.    S.  P.  C.  13.  142.    2  Comm.  c  20.    4Comm.  29. 


Sect. 


(7)  The  principle  upon  wiiich  the  wife  is  ex- 
cused from  punbhmeQt  for  offences  committed 
io  her  husband's  company  is,  that  she  owes  him 
.the  highest  obedience.    And  this  the  law  of  Eng- 
land carries  so  far  as  to  excuse  her  from  the  pa- 
nishment  of  certain  felonies  committed  in  his  pre- 
sence, which  the  law  presumes  to  be  equivalent  to 
coercbn  and  command  on  his  part   But  she  is  an>- 
swerabie  in  all  cases  when  she  offends  alone,  and 
Mr.  Serj.  Hawkins  states  above,  that  she  is  re- 
sponsible in  cases  of  treason,  murder,  and  robbery, 
though  committed  in  company  with  her  husband. 
With  respect  to  treason  and  murder,  there  is  •  no 
doubt.    But  it  may  be  doubted  whether  lie  is  cor- 
rect when  he  says  she  is  not  privileged  in  robbery. 
.It.  is  not  .a  more  heinous  offence  than  burglary,  and 
in  the  latter  case  she  is  privileged  (Kelyi^,  31.) 
Treason  and  murder  form  exceptions,  the  first  being 
founded  in  policy,  and  murder  propter  odium  de- 
licti.    This  presumed  coercion,  however,  arisiac 
from  the  piesence  of  the  husband,  is  but  a  legu 
presumpttonj  and  like  other  iegal  |>resufflption8 


may  be  repelled  by  evidence,  to  shew  that  she  was 
the  instigator  of  the  ofience,  in  which  case  she,  it 
well  as  the  husband,  may  be  convicted,  (1  H.  H. 
P.  C.  516.)  And  herewith  agrees  the  ancient  law 
as  stated  by  Bracton,  (lib.  3.  c.  32.)  who  says^ 
Quid  erit  si  uxor  cum  viro  coipuneta  Juerit,  vH 
cmrfessajuerit  quod  mro  sue  cimstimm  prdtstUerit 
et  ausUhanf  Nunquid  tenebttUur  ambof  imid 
"  ut  videha'* — and  he  goes  on  to  add,  *'  stmt  tuM 
**  partieipts  in  crtmfae,  tto  debent  esse  participes  iu 
**  jMEna.'  From  the  same  author  it  aJso  appears, 
that  if  the  stolen  goods  were  found  in  her  own 
peculiar  possession,  it  was  a  presumption  of  her 
guilt  '*  In  certis  easiinu"  says  he  (in  the  same 
chapter)  '<  de  furto  tenebitur  uxor  si  fitrtum  mve- 
"  niatur  sub  elavibus,  quus  quidem  elaves,  habere 
*'  debet  uxor  sub  eustodia  et  cura  sua  ;  clones,  vis. 
"  dispensis  nus,  area  hub  et  scrimi  svt,  et  si  uli» 
"  qtundo  furtum  sub  choSbus  istis  invemutur,  uxor 
^*  cum  viro  culpabiHs  erit,  tc.  vtr  si  cmisenserit  vel 
"'  rem  et  warrantiMtibit." 


« 


tt 


£h;L 


OF.  CRIMINAU  OFFENCES. 


:    Sect.  1£**  Abo  a  wife  may  be  indicted  together  with  her  h'us-  2  KoII.  89. 
band,  and  condenined  to  the  pillory  with  him  for  keeping  a  3  Keb.  34. 
bawdy-house ;  for  this  is  an  offence  as  to  the  government  of  the  H^i**  oV^* 
house,  in  which  the  wife  has  a  principal  share ;  and  also  such  an  3  Saik.  384. 
offence  as  may  generally  be  presumed  to  be  managed  by  the  in* 
trigues  of  her  sex* 

Sect.  Id.  ^nd  generally  2ifeme  covert  shall  answer,  as  much  as  9Co.7«. 
if  she  were  sole,  for  any  offence  not  capital,  against  the  common  C.  Jac.  482. 
Jaw,  or  statute :  and,  if  it  be  of  such  a  nature  that  it  may  be  com-  ^^^  ||^ 
mitted  by  her  alone,  without  the  concurrence  of  the  husband,  she  t  Keb.  634.. 
may  be  punished  for  it  without  the  husband,  by  way  of  indict-  Hob.  93. 
ment ;  which  being  a  proceeding  grounded  merely  on  the  breach  *  ^*^  ^ 
of  the  law,  the  husband  shall  not  be  included  in  it  for  an  offence 
to  which  he  is  no  way  privy.    And  if  a  woman  bring  a  malicious  a  Hen.  4.  ir. 
appeal  for  the  death  of  her  husband,  known  by  her  to  be  alive,  F*  Cor.  73. 
she  may  be  imprisoned  for  the  false  appeal,  till  she  make  fine  to  Biil°Ab.^t94. 
the  king,  and  the  husband  shall  go  at  large.     But  if  a  wife  incur  Noy,  103. 
the  forfeiture  of  a  penal  statute,  the  husband  may  be  made  a  S^^-  p* 
party  to  an  action  or  information  for  the  same  (as  he  may  be  ^^  '^^ 
generally  to  any  suit  for  a  cause  of  action  given  by  his  wife)^  and 
shall  be  liable  to  answer  what  shall  be  recovered  thereon. 

Sect.  14.  Neither  a  son  nor  a  servant  are  excused  the  commis-  Sankeig. 
sion  of  any  crime,  whether  capital  or  not  capital,  by  the  command  Jf^wr,  W3. 
or  coercion  of  the  father  or  master.  (8)   .  ^  21^    ^^ 


(8)  Tbere  are  also  other  defects  of  will  which 
save  the  partiet  from  guilt  and  panishment ;  as 
"  Jgnffnmee."  Bat  this  most  be  aA  ignorance  of 
&ct,  as  where  one,  npon  being  alarmed  in  the 
night  bj  the  cry  of  robbers  breaking  into  his 
dweliinfi^hoase,  in  mistake  killed  a  person  who  had 
been  secreted  in  lus  house  by  his  servant,  supposing 
him  to  have  been  one  of  the  thieves ;  and  not  an 
ignorance  of  Uw ;  for  ignorance  of  the  law  excuse's 
uo  one.    Every  one  of  the  age  of  discretion  and 


compos  mentis  is  boand  to  know  the  law  and  pre- 
sumed so  to  do,  "  Ignorantia  eoritm  qu^e  quit  scire 
"  tenehirnotexctaia,*XP\ovfden,  343.  a.  H.  H.  P.  C. 
c.  6.)  Compulsion  and  fear  are  also  matters  of 
excuse.  As  where  an  enemy  compels  a  man  to 
serve  acainst  his  lawful  sovereign,  (H.  H.  P.  C.  c. 
8.  &  9.)  Bat  these  circutestances  of  excuse  must 
be  proved  hy  the  prisoner,  unless  they  arise  out  of 
the  evidence  a«unst  him,  (Foster,  255*  Lord 
Raymond,  1493!) 


CHAP.  II. 

r 

OF  HIGH  TREASON,  (I) 

Of  offences  against  man,  some  are  more  immediately  against  Prln.  P.I*  iitf* 
THE  KINO,  others  more  immediately  against  the  subject. 

Offences  \ 


(1)  It  is,  perhaps,  one  of  the  roost  irapottant  rights 
of  a  free  state,  that  the  law  of  high  treason  should 
be  well  defined,  and  that  what  acts  shall  and  shall 
not  be  considered  treason. should  be  clearly  ascer- 
tained. If  the  crime  of  hiigh  treason  be  indefinite, 
says  Baron  Montesqaieu,  this  alone  is  sufficient  to 
make  the  government  degenerate  into  arbitrary 
power. — Sp.  L.  b.  12.  c  7.  With  us  the  statute 
of  C5  Ed.  3.  c.  jL  has  always  been  considered  as  a 
StmMmtofk  and  protection  of  the  subject  against 
tbe  oppression  of  sovereign  power  under  the  pre- 


text of  law.  Sir  Edward  Coke  calls  it  a  htested 
statute.  And  although,  since  the  period  of  its  first 
enactment,  the  Statute  Book  of  England,  in  tbe 
times  of  tyranny  and  of  faction,  has  been  disgraced 
with  manv  absurd  and  wanton  enactments  on  the 
subject  of  high  treason,  yet  in  the  healthier  times 
of  our  constitution,  we  have  always  recurred  to  this 
'Statute  as  to  a  standard  which  ought  not  to  have 
been  departed  from.  The  statute  itself  created  no 
new  treason,  but  the  matters  therein  declared  to  be 
high  treason  were  all  clearly  so  considered  at  com- 


OF  HIGH  TREASON. 


Vk.U 


Offences  more  imiaedUtely  tgvast  tbk  ukg  tre  eitker  capital 
or  not  capital.   The  capital  offencea  of  Ikia  nature  are  eithar  hmii 

TBEASON  or  FELONIEa* 

And 


mon  law.  But  also  before  the  passing  of  that  act 
many  other  matters  had  been  ruled  to  be  treasons, 
which  had  not  been  before  well  defined.  Amongst 
these  waa  "  accroaehing  royal  power,"  which  was 
an  offbnce  evideotlj  so  iH-defined,  that  whatever 
the  ruling  power  A  the  day  chose  to  consider  au 
accroachiDent  of  royal  power,  might  brine  a  man 
withhi  the  goilt  and  penalties  of  treason.  But  the 
compassing  the  death  of  the  Kins  or  his  heu^— the 
violaliiig  fau  wife,  or  his  heir's  wife — the  foroery  of 
his  seal — seem  always  to  have  been  considered 
such  acts  of  treachery,  that,  by  the  feudal  consti- 
tntioBs,  if  a  tenant  had  offended  against  hb  lord  ia 
these  respects*  it  was  a  forfeiture  of  his  feud, 
bang  a  treacherous  breach  of  that  fealty*  which 
the  tenant  owed  his  lord  in  return  for  the  protec- 
tion whidi  the  lord*  kj  the  save  feudal  constitn« 
tions»  was  bound  to  afford  his  tenant.  So  with  re- 
spect to  the  k^og  and  his  subjects — the  same  acts 
were  an  aggravated  degree  of  treachery  and  breach 
of  that  alliance  which  the  latter  owed  to  the  fo^ 
mer.  Hale  in  his  History,  b.  L  c.  IS.  gives  several 
cases  which  had  been  ruled  to  be  treasons  before 
the  pasung  of  the  statute,  and  particularly  the  one 
which  probablv  produced  the  petition  of  the  Com- 
mons upon  which  the  statute  was  founded.  The 
record  of  the  case  is,  Tritdty,  91  Ed.  3.  Ret,  23. 
John  Gerbage,  Kntght»  was  indicted  "  quod  ipte 
"  dmul  am  ^Uu  m  campo  viUa  de  Roytion  in  mltd 
**  regUttratif**  rode  armed  with  bis  sword  dmwn  in 
his  hand,  *'  modo  gnermo,**  and  assaulted  and  took 
IfVilliam  de  Bottisford,  and  detained  him  till  he 
paid  £90.  for  his  ransom,  and  "  Usurpando  nU  wir 
fru  regnum  regk  Eegiam  fotmtaUm  tps9  domino 
B^mpartUtui  exUm  exutenie  eowtru  mi  Uetcair 
tkmtetreguetanrm^mapr^udkiuMiimdiiwnem 
mfm^ertam."  He  pq^ed  his  dei^,  but  waa 
ousted  of  it,  because  *'  pnuU^i^fn  denaU  in  Aaf^ui- 
**  modi  eatu  ssdiitionti,  sseufultan  legem  et  coimietu- 
*'  dmomfregtdhactenmobtmitatetumtatai,iionestaUo' 
*'  amdnam,"  But  he,  refusing  to  plead  upon  the  denial 
of  clergy,  was  not  convicted  as  in  case  of  treason, 
but  was  put  to  penance,  "  ad  pemtentiam  numu'* 
Two  of  his  companions  being  convicted  by  verdict, 
had  jttdffroent,  "  quod  datnAatttur  et  napendanturJ' 
This  judgment  it  seemed  troubled  the  CoromoHS 
in  parliament,  who  thought  that  the  aocraaclilng  of 
royal  power  was  somewhat  too  general  a  charge  of 
^tretsoa  before  llittofdloary  courts  of  justice,  though 
it  had  been  used  in  charges  of  treason  in  parlm- 
roen^  and,  therefore,  in  tlhe  parliament  following, 
held  Cnttmo  HUearn,  21  Ed.  3.  n.  15.  there  is  a 
petition  in  parliament  in  these  words—"  Itmm,  prio 
Ut(kmt»enquocomoaaeiiuudMJUMtieeionplaeedO' 
vmU  eux  ou  do  novel  otU  at^udgee  pur  iroamm,oO' 
enaAmont  do  noyoi  jMcr,  pry  U  dk  Common  quo  lo 
pcint  eeit  doeelare  on  cao  paHomont,  on  quelo  am  iU 
eioorodiont  royal  poor,  par  quoiUimgnoun  pordoM 
io^r pr^ do lafirfeiiure de Umr  tonenU etUea/rr 
rotfnn  benefoe  do  ^aint  Eglm,"  It  is  remarkable 
la  this  petiftiopi,  thai  the  Commons,  seem 
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alive  to  the  loss  of  the  profits  of  the  forfidtore  oi 
their  tenants  by  thus  enhu'ging  treasons;  aa  in 
the  case  of  a  conviction  for  treason  the  crown  took 
the  forfeited  estate  and  not  the  loid,  as  in  cases  of 
fekmy.  And,  perhaps.  It  mi^  he  mont  tMs  fed* 
ing  of  setfonterest  that  and^  ttssn  aiudoaa  to  ie» 
strain  the  law  of  treason  within  proper  tiniits»  than 
any  enlarged  views  of  political  security  against  the 
iDeroachaicnt  of  power  upon  private  and  pert— rf 
freedoaa*  However,  it  appears  d»t  tlie  statnl^ 
itself  points  at  a  case  such  as  the  one  above  dtad* 
for  alter  enacting  what  shall  thereafter  be  coosi* 
deied  treason,  it  goes  on  to  add, "  And  if,  par  caae* 
"  any  man  of  this  realm  ride  armed,  covertly  or 
secretly,  with  men  of  arms  against  any  other  tp 
slay  him  or  rob  him,  or  take  him,  or  retain  him 
«  until  he  hath  made  fine  or  ransom  to  have  lib 
*'  deliverance,  it  is  not  the  mind  of  tlie  King  or  hi» 
"  council,  that  in  such  case  it  shall  be  judged  trev 
**  son,  but  shall  be  judged  felony  or  trespass,  a^ 
**  cording  to  the  laws  of  the  land  of  old  tiaras  used, 
'*  and  according  as  the  oaso  requiceth."  But  to 
whatever  motives  in  the  Commons  the  petition  may 
be  ascribed,  it  has  produced  a  statute  which  is  and 
oug^t  to  be  revered  by  the  English  people,  as  moit 
clearly  defining  what  shall  and  what  shall  not  be 
considered  high  tieaaen.  The  cnaetments  are  di»- 
tinct  and  intelligible,  and  Sir  M.  Hale  observes, 
npon  a  review  oftiiem  and  former  eases,— >1.  How 
neoessaiy  it  was  that  Iheie  should  be  some  fixed 
and  settled  boundary  for  tbb  great  crime  of  taei^ 
son  'f  and  of  what  great  importance  tiie  statute  of 
£d.  3.  was  for  that  end.  S.  How  dangerana  it  ia 
to  depart  from  the  (sttsr  of  that  statute,  and  to 
multiply  and  enhance  crimes  into  treason  by  ambi- 
guous  and  general  vNirds,  as  "  aecroaching  royal 
"  power,"  "  subverting  ol  fundaraenta&  laws,'*  and 
the  like.  &  How  dangerous  it  b,  by  oonstruotian 
and  analogy,  to  make  treasons  where  the  letter  of 
the  law  has  not  done  it  For  such  a  method  admits 
of  no  limtts  or  bounds,  but  runs  as  far  as  the  wit 
and  invention  6f  accusers  and  the  odiousness  and 
detestation  of  persons  accused  will  carry  men.** 
This  doctrine  a  worthy  of  the  great  and  good  man 
who  delivered  It,  but  that  it  has  been  observed  bj 
aw  succeeding  judges  cannot  be  said  with  trutiL 
For  it  ma^  be  justly  doubted  whether  some  of  the 
constructions  subsequently  put  upon  the  statatvaip 
firirly  warranted  by  its  text  Thus  it  has  been 
ruled  and  b  now  settled,  that  aiQr  attempt  tn  re- 
strain tlie  royal  person,  or  to  conspire  to  levy  war 
against  him,  are  overt  acts  of  compassing  his  death. 
iSies  it  not  look  like  osaking  a  isonatractive  treason 
wheroiheletterofthelawhaanoldoneit?  Soagain^ 
the  ounstrucitive  levying  of  war..  And  altlmngh 
the  statute  requires  every  treason  to  b^manifeited 
by  **  open  deed,  and  the  partiaa  provably  attainted 
*<  by  persona  ef  their  own  omdition,'*  yet  we  aae 
tliat  there  has  been  a  strong  inclination  at  some 
periods  to  make  mere  worda  n.  '<  open  dced«'*  ot, 
in  other  waids,  ttatttofiMHlniotinenvokaeis^l' 


See  MlnoTi  c*  1«  s.  7. 
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Sect  1.  Before  the  2^  Edw.  5.  c.  3.  tli«re  was  great  diversity 
of  opinions  concerning  high  treason;  and  many  offences  were  s Inst 7. 
taken  to  be  included  in  it,  besides  those  expressed  in  the  eaid  B.  Trea/ii. 

» 

courts,  and  summoning  him  to  appear,  and  defend  himself  before  i^Hale^r^to 
a  foreign  prince ;  and  other  such  like  acts  tending  to  diminish  vr, 
the  royal  dignity  of  the  crown. 

SteU  %.  But  4H  TRfiAMHs  w^fe  settled  by  the  statute  of  £5 
Edw.  3.  c  e.  wklch»  by  \  Maiy,  sess^  I.  c«  1.  was  reinforced,  and  JJo*«  ^ 
•gain  made  the  only  9tiiindai*d  of  tyeasoti*    AH  stamtes,  tfierefore',  ^q  £^^ll  t  ' 
between  Ae  statute  of  %5  Bdw.  3.  attd  the  statute  1  Maryi  sess.  U 
€•  I.  whack  BMde  any  offence  high  treason  or  petit  treason,  or 
iMBprisioA  iff  treason,  are  abrogated ;  so  that  no  offence  is,  at 
this  day,  to  be  esteemed  high  treason,  unless  it  be  either  declap-ed 
to  be  such  by  the  above  statute  of  King  Edward  the  Third,  or  36  Geo.  S.  c  7. 
made  such  1^  some  statute  eincie  die  first  of  Queen  M&ry.  57  Geo.  s.  c  6. 

I  shall  therefore  consider,  Ff rst^  such  offences  as  are  high 
treason  within  the  said  statute  of  25  Edw.  3.  or  other  statutes 
grounded  thereon,  and  explaining  the  same.-^SscoNDLY,  such 
as  are  made  high  treason  by  subsequent  statutes. 

By  the  statute  of  Edward  the  Third  there  are  four  kinds  of  i  Hale»  sr. 

HIGH  TREASON  5  ^"^  *^» 

1.  That  which  immediately  concerns  the  king,  his  wife,  or 
children. 

2.  Tliat  which  concerns  hiis  office  in  the  stdminislrafiofi  of 
IttSuoe* 

3.  That  which  concerns  his  seal. 


4.  That  which  concerns  his  coin. 


And 


coiiftnictWe  titMonib  Such,  at  sone  periods  of 
our  history,  has  been  the  serTilitj  of  judees  to 
ffoyel  Mitlkyrity.  Indeed  we  need  go  no  mrther 
then  tke  nest  reign  of  Riebard  tl.  after  passbg  the 
atatate,  to  see  bow  far  a  bench  could  disgrace  itself. 
After  a  commission  had  been  extorted  from  that 
weA  ptimte,  by  pari}MneBt,  by  which  certain 
naMes  weie  ympowened  to  administer  public  affaire 
and  to  redress  grievances  arisins  from  bis  mal-ad* 
nfaristration,  unwilling  to  submit  to  the  restraints 
iMpoaid  apen  bim,  in  the  11th  yearof  his  reign  he 
called  tofptber  divers  of  bis  jadgo^  the  two  chief 
jbstioesy  and  some  other  men  of  the  law,  and  pro- 
poanded  totbeni  cerlaitt  questions,  amongst  others, 
**  QtuJempamm^mtrtKhtr,  ftd ecmpuUrvnt  noe  are- 

itflRM,  tffUMatiafw  st  comnESMmis  r  Ad-  ^uim  ^nti» 
^  HsiMMifaitoiiiiwiM  mpimdtfMttf  quod  ttmt  ut  fndi- 
"  toNN'aMiila  pnitndu    Jlm^  ^aaiilct*  twU  im  pit- 

Mfwai  fia  iMpsuiseniiic  fH^gjenij  ^puF  annul  pBwrac 


"  nasrunt  ?  Unanm^tgretkmrtifondsnmtfiMnti^t 
"  vt  pndittftes  €tiam  pun<«ndi.*— (StatelSials,  toL  I. 
p.  107.  IIO.  N.  Ed.  p.  6. 15»  t4h  O.  E.)  But  this 
doctrine  was  their  own  ruin ;  for  Gloucester  and  thto 
factious  nobles  being  predominant,  the  judges  itefe 
all  themselves  decHned  guilty  of  high  treakm  fot 
these  opinions,  and  senlmoed  to  be  faan|ed,  dinwnr, 
and  (|uartered.  TresUlian,  the  fbief  justice,  was  el^> 
ecuted>  the  rest  had  their  sentences  mitigated  into 
banishment  to  Ireland.  The  sentence  against  thei^ 
was  clearly  illegil*  but  they  had  taught  their  oppc^ 
nents  the  way  to  let  loose  from  the  rigid  rule  of  law. 
And  when  judges,  who  are  the  expositors'  «f  law, 
or,  as  they  have  been  called, "  Ltx  loquem,**  with  a 
^tiktute  before  them,  whose  enac^nents  are  so  dis- 
tinct as  the  statute  cf  treasons,  6ould  so  far  forget 
their  duty  to  their  countrr  tf  to  f^rt  such'  opl^. 
nions  as  above  stated,  it  is  not  matter  of  regret 
ihat  the  etil  teeoiled-apoD  their  ^wn  he^di. 


^  OF  HIGH  TREASON.  Bk.  1. 

And  these  three  hist  are  called  Interpretative  Treasons* 

High  tbeason  concerning  the  king,  his  \nfe,  and  children,  is 
thus  declared : 

1  H  4     10  ^^^'  ^'  ^7  ^®   ^^^^  statute  of  25  Edw,  3.  stat.  5.  c.  2. 

Kely.  so.  *  "  Whereas  divers  opinions  have  been  before  this  time,  in  what 
3  lost.  1.6.  lis.  **  case  treason  shall  be  said,  and  in  what  not,  the  king,  at  the  re- 
D^*  qrI  ^b  *'  juest  of  the  lords  and  of  the  commons,  hath  made  a  declaration 
lisTsst.  '  ''  ii^  ^^  manner  as  hereafter  followeth ;  that  is  to  say,  when  a 
B.  Trea.  1, 2,  S*  «'  man  doth  compass  or  imagine  the  death  of  our  lord  the  kinff, 
iQ^ii^ir^J^'  "  ^^  of  our  lady  the  queen,  or  of  their  eldest  son  and  heir;  or  if 
Co.  Pla.  360.  *  ''  ft  ^^^  ^^  violate  the  kipg's  companion,  or  the  king^s  eldest 
5  Co.  3. 10.  ''  daughter  unmarried ;  or  the  wife  of  the  king^s  eldest  son  and 
t^'^  "  heir;  or  if  a  man  do  levy  war  against  our  lord  the  king  in  his 
13  Co.  54.  ''  realnii  or  be  adherent  to  the  king^s  enemies  in  his  realm,  giving 
Safil,  4.  "  them  aid  and  comfort  in  the  realm  or  elsewhere,  and  therefore  be 

''  provabfy  attainted  of  open  deed  by  the  people  of  their  condition." 

For  the  explication  of  which  I  shall  consider. 

First,  The  branch  relating  to  the  king  and  his  relations. 

Secondly,  That  concerning  the  levying  of  war^  and  adhering 
to  the  king's  eneniies,  &c. 

Thirdly,  That  concerning  an  overt  act 

I.  As  to  the  branch  relating  to  the  king  and  his  relations,  I 
shall  consider  the  following  particulars :  1.  Who  may  be  guilty  i 
2.  What  is  the  import  of  the  wordi^, "  compass  or  imastne  the  king*s 
'<  death  f^  3.  Who  is  a  king  within  the  act?  4.  What  is  the  ex- 
tent of  the  clause  concerning  the  king's  relations  ? 

Keihr.  181.  &e.  <Sect.  4.  As  to  the  first  point,  viz.  Who  may  be  guilty  i  I 
3  IniL  4.  8.  shall  take  it  for  granted  at  this  day,  that  all  subjects  of  the  age  of 
4Coinm.t9.      discretion,  and  of  sane  memory,  whether  they  be  ecclesiastical 

Bac.  Mai.  DO.  ',  "^    •     i     ■    i       •  i  •      .»  « 

5  Bac.  Ab.  iis.  or  temporal,  men  or  women,  are  included  withm  those  general 

words,  *'  When  a  man  doth  compass,  Su:." 

(a)  B.  Trea.  St.  Sect.  5.  Also  it  seems  clear,  that  the  subjects  of  a  foreign 

8  Ijist.  5. 11.  prince  coming  into  England,  and  livins  under  the  protection  of 

Co.  liL  129.'  ^^^  "^^"S'  ^^y^  ^  respect  of  that  local  tt^eance  which  they  owe  to 

Sam.  10. 15.  him,  be  guilty  of  high  treason  (a),  and  indicted  (2),  that  they 

1  Hak,  96.—  contra  dominum  regem  (the  words  naturalem  dominwrn  snum  being 

5^.  Tr.  23.  omitted)  did  compass,  &c.  contra  ligeantue  sua  debitum  (fi).  And 

6  St  Tr.  87.  it  is  said,  that  even  an  ambassador  committing  a  treason  against 
ff^P^'  ^^'  the  king^s  life,  may  be  condemned  and  executed  here;  and  that 
s!jk!  631 '  633.  ^^^  Other  treasons  he  shall  be  sent  home.  And  it  hath  been 
CarUi.  319.  *  holden,  that  there  is  no  need  of  the  words  contra  l^eantia  sua 
Skin.  360. 4t5.  debUum  in  an  hidictment  for  a  treason  which  is  made  snch  by 
iTlUy.  1.  Statute,  and  is  not  a  treason  in  its  own  nature ;  and  that  there  is 

no 

(t)  On  the  IStfa  Jane,  1707,  a  rule  to  the  ibi-  "  a  war  with  his  native  oonntfy,  go  thither,  and 

lowing  efiectwu  laid  down  by  all  theittdges:  "If  "  there  adhere  to  the  kiQg*t  ipemiea  lor  jwtyiMM  ^ 

**  an  alkn,  seeking  protection  in  England,  and  "  kottUity,  he  may  be  ddt  with  as  a  ttaitor."— 

"  haviiig  a  fiuniJy  and  cfcGts  bcie,  ahoSld,  during  Jester's  C*  !#•  195. 
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no  neceflai^  Tor  ihe  words  centra  Ugeum  sypremum  doimnym  slew.S9$, 
suum  in  any  indictment  of  treason.  ^  rCo.^ 

1«  Mod«,;(l.  95. 1  HaJc,  59. 

'    Sect.  6.  Bat  it  seemeth  that  aliens^  who  in  a  hostile  manner  b.  Trca.  t.  ss. 
inyade  the  kingdom,  whether  their  king  were  at  war  or  peace  ^  ^^  i  ^ 
with  ours,  and  whether  they  come  by  themselves  or  in  company  ^^q^j^^ 
with  English  triaitors,  cannot  be  punished  as  traitors,  but  shall  be  5  Bac.  Ab.  lit. 
dealt  with  by  martial  law.  5  St  TV.  fd. 

Sect.  ?•  It  hath  been  resolved  (c).  That  one  bom  a  natural  (c)  Dr.  Storey's 
subject  is  bound  to  such  an  inseparable  allegiance  to  our  king,  ^' ^7-  ^^^ 
that  howsoever  he  may  endeavour  to  renounce  it,  and  transfer  his  1  Hide  68^96. 
subjection  from  his  natural  to  a  foreign  prince,  yet  if  he  practise  and  tee  BIsd- 
what  in  any  other  subject  would  amount  to  high  treason,  he  Ronald's  case, 
shaU  suffer  as  a  traitor.  *  j^^^^  ^  *^' 

Sect.  8.  As  to  THE  SBCOND  POINT,  viz.  the  import  ^f  the  K«ly.8. 
words  '*  compass  or  imagine  the  king's  death ;"  since  the  said  ^  Hale,  tor. 
Statute  these  words  have  been  so  strictly  followed,  that  where  a  p^^pf ^  its, 
king  has  been  actually  murdered,  yet  not  the  killing  him,  but  the  Foat  193.196. 
compassing  his  death  has  in  the  indictment  been  laid  as  the  9  Inst  12. 
treaaon,  and  the  killing  as  an  overt  act  thereof. 

Sect.  9*  And  such  compassing  the  king's  death  may  be  mani^  (•)  Dyer,  298. 
fested  not  only  by  overt  acts  of  a  direct  conspiracy  to  take  away  S^"*^' 
his  life,  but  also  by  such  as  shew  such  a  design  as  cannot  be  exe**  ^  gt.  jr.  199. 
cuted  without  the  apparent  peril  thereof;  as  by  (a)  writing  letters  f06. 
to  a  foreign  prince,  inciting  him  to  invade  the  realm ;  or  assem-  *  l^^J^^' 
bling  men  together  in  order  to  (6)  imprison  or  (c)  depose  the  king*  4St  Tr.  406. 
or  to  (d)  compel  him  by  force  to  yield  to  certain  demands,  or  to  1  Hale,  iso. 
levy  war  against  his  (e)  person.  W  |J™^  ^ 

(e)  Kcly.  10,  «1,  tf.  Qa.  B.  Trca.  «4.    (d)  11  Mod.  32f .  Moor,  6«1.    (e)  KcJy.  14, 15. 17.'  fO,  «1. 
5  Intt.  6.  It.  SB.  Kelj.  «0, 21, 32.  Yet  this  was  made  a  qoery  in  B.  Tfea.  24. 11  Mod.  322.  Moor,  621, 
Kely,  14, 15. 20,  21. 

Sect.  10.  But  it  is  possible  that  it  may  not  be  proved  by  an  act  &  Invt  6, 
which  directly  causes  the  king's  death,  as  the  glancing  of  an  ^  ******  ^^*  ♦ 
arrow  did  that  of  William  Rufus,  proving  fatal  merely  through 
an  unfortunate  accident,  and  being  accompanied  with  no  unlaw- 
ful circumstance. 

■ 

Sect.  11.  As  to  THE  THIRD  POINT,  wz.  Who  is  a  king  within  s  Tnstr. 
this  act?  it  seems  agreed,  that  every  king  for  the  time  being,  in  ^u^^ioi 
actual  possession  of  the  crown,  is  a  king  within  the  meaning  of  ^^^    ' 
this  statute.     For  there  is  a  necessity  that  the  realm  should  have  Fo$t.  isa.  400. 
a  king,  by  whom  and  in  whose  name  the  laws  shall  be  admini-  4Comiii.77. 
stered ;  and  the  king  in  possession  being  the  only  person  %vho 
either  doth  or  can  administer  those  laws,  must  be  the  only  nerson 
who  has  a  right  to  that  obedience  which  is  due  to  him  wno  ad- 
ministers those  Taws ;  and  since  by  virtue  thereof  he  secures  to 
us  the  safety  of  our  lives,  liberties,  and  properties,  and  all  other 
advantages  of  government,  he  may  justly  claim  returns  of  duty, 
allegiance,  and  subjection. 

Sect.  12.  And  this  plainly  appears  even  by  the  prevailing  opi-  i  Hale, 6i.  102. 

nions  Stow.  Ann.  418. 


ID 


at  HIGH  TKEASDN. 


9  Ed.  4.1. 
B.2k«M.S0.Al; 
5  Inst*  f. 
Dalt  US. 


B.  lodg.  48. 

Pataott»  SI. 
Deoiien,  S« 
£iempt»  4. 
Judg.  4S.  F. 
Am.  29.  Denb. 


tiQiis  in  the  tnie  ofkng  Edwopdihe  Famrth,  id  ivfaoM  raigv  the 
distinction  between  a  king  dejure.  moA  defmto  seems  fiist  to  have 
beguQ;  and  yet  it  was  then  laid  down  as  a  principle,  and  taken 
for  granted  in  the  arguments  of  Bagot^s  Case$  that  a  treason 
against  Henry  the  Sixth  while  he  was  king,  in  compassing  his 
death,  was  punishable  after  Edward  the  Fourth  came  to  the 
crown;  from  which  it  follows,  that  allegiance  was  allowed  to 
have  been  due  to  Henry  the  Sixth  while  he  was  king,  because 
every  indictment  of  treason  must  lay  the  offence  contra  ligeantia 
dtHhiwu 

Seicf.  13.  It  was  also  settled,  Tliat  all  judicial  acts  done  by 
Henry  the  Sixth  while  he  was  king,  and  also  all  pardons  of  felony 
and  cnarters  of  denization  granted  by  him,  were  valid ;  but  that 
a  pardon  made  by  Edward  the  Fourth  before  he  was  actually 
king,  was  void  even  kfter  he  came  to  the  crown. 

1.  9Ed.  4. 1,  f.  11.  9Ed.  4.  f. 

4li»t.45.  Sect.  14.  And  by  the  11  Hen.  7.  c.  1.  it  is  declared,  ''  That 

t  Bl.  Com.  90.  all  subjects  are  bound  by  their  allegiance  to  aerve  their  prince 
4'Bl.  Com.  7&    J^Jj  sovereign  lord  for  the  time  being,  in  his  wars,  for  the  defence 

of  him  and  his  land  against  every  rebellion,  power,  and  migb^ 
reared  against  him,  8cc..  and  that  it  is  against  all  laws,  reason  and 
good  conscience,  that  they  should  lose  or  forfeit  any  thing  for  so 
doing  ;**  and  it  is  enacted,  "  That  from  thenceforth  no  person  or 
^  persons  that  attend  on  the  king  for  the  time  being,  and  do  him 
^  true  and  faithful  allegiance  in  his  wars,  within  the  realm  or 
**  without,  shall  for  the  said  deed  and  true  daty  of  allegiance  be 
*•  convict  of  any  offence.'* 

Fotier,  999.  Sect.  15.  From  hence  it  clearly  follows.  First,  That  every  king 

Cus.de^W"  for  the  time  being  has  a  right  to  the  people's  allegiance,  because 
7ibiLjlKa.di6.  ^^y  ^^  bound  thereby  to  defend  him  in  bis  wars  against  every 
t.  fs.  power  whatsoever. 

Sect.  l6.  Secondly,  That  one  out  of  possession  is  so  far  fh>m 
iMving  any  right  to  our  allegiance  by  vh*tue  of  any  other  tide 
which  he  may  set  up  against  the  king  in  being,  that  we  are  bound 
by  the  dutf  of  our  allegiance  to  resist  him. 

Sect.  17'  It  is  true  indeed,  that  after  the  restoration  of  king 
Charles  the  Second,  it  was  resolved,  that  all  those  who  acted 
against,  and  kept  him  out  of  possession,  in  obedience  to  the 
powers  then  in  being,  were  traitors. 

Sect.  18.  But  it  ought  to  be  considered,  that  it  was  first  re- 
solved  by  the  same  judges,  that  king  Charles  the  Second  was  king 
de  facto  as  well  as  ae  jure  from  his  father's  death ;  and  it  is  ap- 
parent, that  no  other  person  was  in  possession  of  any  sovereign 
power  known  to  our  laws. 

3  Init  7.  Sect.  19*  However,  it  is  a  general  uncontested  rule,  that  upon 

F^*i8a  ^89*  ^^  d©*A  of  a  king  in  actua]  possession  of  the  crown,  his  heir  is 

'      '    a  king  within  the  act  before  his  coronation  \  for  without  a  king 

to 


4C0IIHM.t7. 

Foster,  188. 


Foster,  40f . 
Kely.  14* 


Kdy.  14  15. 
1  Keb.  315. 
Foster,  403. 
4  ComiD.  17. 
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t9  eaacvto  tbe  law9»  JMtio^  mwi  fti9;  aod  thentme  it  is  a 
iMadai,  tlNit  ^  tie  Mig  never  diet^^' 

Sec^.  ^.  A  tUtdar  king,  as  the  husband  of  a  jueen  remnant,  iHale,i02.i06* 
seems  to  be  within  the  words,  yet  it  is  clearly  not  within  tbe  ^  ^^  *^^ 
meaning  of  this  law ;  and  i  converso  a  queen  remnant  is  not  vnthin  5  in,t.  g. 
the  strict  words,  and  yet  she  is  undoubtedly  within  the  meaning  ;  4Cohiiii.r6,77» 
for  by  the  words  "  our  lord  the  king"  is  meant  any  person  in- 
vested with  regal  power. 

Sed.tl.  By  1  Will,  fc  Mary,  sess.  2.  c.2.  8.9-  '^  Every  peiwm 
^  tlMt  akaU  be  leconciled  to»  or  boM  cormnutiion  wtdv,  the 
**  church  of  Rome,  or  profess  tbe  Popish  retigion,  or  mafry  n 
Papist,  shall  be  excluded,  and  be  for  ever  uncapable  to  inhefit, 
possess,  or  enjoy  the  cbown  of  this  realm,  &c/'  and  in  every 
such  case  the  people  of  this  realm  are  absolved  from  their  alle* 
glance.  See. 

iSiC#.  92.  As  to  THE  FOUBTR  POINT,  viz.  The  extent  of  the  Hale,  tu,  die 
ehinse  concemmg  tbe  king's  rektions ;  it  is  to  be  observed.  First,  J'J**-  ^  ^J- 
That  no  queen,  or  princess  dowager,  is  any  way  within  the  pur-  4Coiniij8i. 
view  of  it.    Seeonihf,  That  if  "  the  companion^'  (by  which  won! 
is  meant  the  wife)  of  the  king  or  prince  consent  to  an  adulterer, 
she  is  no  less  guilty  of  high  treason  than  he.     Thirdh,  That 
under  the  words  "  their  eldest  son  and  heir,''  the  son  or  a  queen 
regnant  is  included,  and  also  the  second  son  after  the  death  of 
the  first,  and  perhaps  alsa  a  collateral  heir  apparent,  especially  if 
he  be  declared  sucn  by  parliament. 

II.  Of  HIGH  TREASON  cooeeming  the  levying  of  war,  8cc.  and  iHale,isi.ft4U 
ndhering  to  the  king's  enemies,  8cc.  I  shall  consider,  F^te^^oa 

First,  What  acts  shall  be  said  to  amount  to  a  levying  of  war 
igainst  the  king. 

m 

Secondly,  What  shall  be  said  to  be  an  adherence  to  Ae 
king's  enemies. 

Sett,  d3*.  Ab  ta  the  tibst  point,  it  is  to  be  observed,  thai  Fottcr,  1^5^ 
not  only  thoee  who  directly  rebel  against  the  king,  and  take  up 
arma  in  order  to  dethrone  him,  but  also  m  many  other  caeea, 
those  who  in  a  violent  and  fbcctt>le  manner  withstand  his  lawM 
authority,  or  endeavour  to  reform  his  government,  are  said  to 
levy  war  against  him;  and  therefore. 

Sect.  24.  Those  that  hold  a  fort  or  castle  against  the  king's  Foster,  is,  14. 
forces,  or  keep  together  armed  numbers  of  men  against  the  king's  ^^^  **J'  *^^* 
express  command,  have  been  adjudged  to  levy  war  against  him.  ]).lV«fls.  94. 
But  those  who  join  themselves  to  rebels,  &c.  for  fear  of  death,  Dalt  c.  89. 
and  retire  as  soon  as  they  dare,  seem  to  be  no  way  guilty  of  this  ^^^^^^1^* 
oflFence.  \^\  ^^  ^^* 

Mbor,  6«t.  S  And.  5.  Kdy,  75.  9  8t  Tn  57.  566.  8atk.  635. 

Seci.  ^.  Those  also,  who  make  an  insurrection  in  order  to  1  Hale,  i9i. 
redress  a  public  grievance,  whether  it  be  a  real  or  pretended  JJ*-  ^^'^*** 
one,  and  of  their  own  authority  attempt  with  force  to  redress  it,  q.^^,  5^3! 
are  said  to  levy  war  against  the  king,  although  they  have  no  di-  589. 

rect. 
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Pop.  Iff.  reel:  design  agaipst  his-itecsoii^  inaamttch  us  they  iniolently  is- 
f  And.  4»  5.  yade  his  prorogative,  by  attempting  to  do  that  by  private  autho* 
1  Veu.2*50.  "^  which  he  by  public  justice  ought  to  do^  which  manifestly 
kely.  76.  tends  to  a  downright  rebellion;  as  where  great  numbers  by  force 

fWiift.  365.  attempt  to  remove  certain  persons  from  the  king;  or  to  lay  vio- 
Ip»ter/f09,  *  1^°^  hands  on  a  privy  councillor;  or  to  revenge  themselves  against 
fio,  fii.  '  a  magistrate  for  executing  his  office;  or  to  bring  down  the  price 
Dougl.  510.       of  victuals;  or  to  reform  the  law  or  religion;  or  to  pull  down  all 

bawdy-houses ;  or  to  remove  all  inclosures  in  general,  &c  (3). 
]But  where  a  number  of  men  rise  to  remove  a  grievance  to  their 
private  interest,  as  to  pull  down  a  particular  inclosure  intreoch*^ 
mg  upon  their  common,  &c.  they  are  only -rioters. 

1  Hale,  136.  Sect.  26.  In  a  special  verdict,  not  only  those  who  are  express- 

^^  ly  found  to  have  been  aiding  and  assisting  a  rebellious  insurrec- 

3  iind.  66.  ^^^»  ^^^  perhaps  also  those  who  are  only  found  to  have  acted  in 

Pop.  If  1.  the  execution  of  the  intended  violence,  or  to  have  attended  the 

^  I  ^  ^'  70  principal  offender  from  the  beginning,  though  they  be  not  found 

'  Moor,  6f  1.  '  ^^  ^^^^  known  the  design  of  the  rising,  ehaU  be  adjudged  guilty 

Ld.  Raym.  of  high  treason.     But  those  who  are  found  only  to  have  sudden- 

^^'  ly  joined  with  them  in  the  streets,  and  to  have  flung  up  their  hats 

^    ^  '    '  and  hallooed  with  them,  are  guil^  of  no  greater  offeiice  than  a 

riot  at  most. 

1  Hale,  131.  S^ct.  27.  However  it  is  certain,  that  a  bare  conspiracy  to  levy 

Tw'   14  iS  ^^^  ^  ^^^  cannot  amount  to  this  species  of  treason,  unless  it  be 

4StTr.  63. '  actually  levied.     Yet  it  hath  been  resolved,  that  a  conspiracy  (4) 

97.  to  levy  war  against  the  king's  person  may  be  alleged  as  an  overt 

R^''  19*  to  ^^^  ^^  compassing  his  death,  and  that  in  all  cases  if  the  treason  be 

Post  8.3'i.  '  actually  completed,  the  conspirators,  &c.  are  traitors  as  much  aa 

Heb66.  the  actors;  and  (a)  that  there  may  be  a  levying  of  war,  where 

?  l^i\?'}^  there  is  no  actual  nsFhtine:. 

(a)  Salk.  635.  ®         ° 

3  lost.  11.    1  Hale,  165  to  169.     Sura.  14. 115.    Dalis.  89.  ff 4.    S  Yen.  31.  315, 316.      5B8C.Ab. 

117.    Prin.  P.  L,  1  ff . ,   10  Mod.  3f f .  .  Eloster,  tlU  f  13. 34f . 

^6)  Salk.  634.  Sect.  28.  As  to  the  second  point,  viz.  What  shall  be  said 

4Si^Tr.^7.  '^  ^^  ^^  adherence  to  .the  king's  enemies,  &c.  this  is  explained 

&c            '  by  the  words  subsequent,  "  giving  aid  and  comfort  to  them;" 

(e)  4  St  Tr.  from*which,it  appears,  that  any  assistance  given  to  aliens  in  open 

3lnst  If  13.  hostility  against  the  king,  as  by  surrendering  a  castle  of  the  king's 

Salk.  635!  to  them  for  reward,  or  selling  them  arms,  &c.  or  assisting  (6)  the 

1  Hale,  108.  king's  enemies  against  his  allies,  or  cruising  in  a  ship  with  ene* 

3^9t  13, 14.  ™^®^  *^  ^^^  intent  to  destroy  the  king's  subjects,  is  clearly  within 

B.  Treas.  f4.  this  branch.      But  there  is  no  necessity  expressly  to  allege,  that 

Fos.  197.  ffo.  such  adherence  (c)  was  against  the  king,  for  it  is  apparent;  yet 

4Comm.8f.  ^j^^  special  manner  of  adherence  must  be  set  forth.     And  it  is 

said,  that  the  succouring  a  rebel  fled  into  another  realm  is  not 

within 

(3)  An  attempt  bjr  intiniidation  and  violence  to  •  levy  war  were  declared  high  treason  ;  and  several 
foix:e  the  repeal  of  a  law,  is  a  levying  of  war  judgments  were  given  upon  those  statutes;  bat 
against  the  king,  .and  high  treason.  Lord  Mans-  tliej  botli  eipired  with  Uie  reigns  they  were  de> 
field,  Doug],  570.                                    ^  signed  to  protect    Fost.  f  13. 

(4)  By  I3£lijb  and  13  Car.  f.  conspirades  to 
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wicfain  the  statate,  because  a  'V  rebel  is  not  properly  an  eAeiny/' 
and  the  stfttute  is  taken  strictly. 

III.  As  to  the  branch  relating  to  an  overt  act,  there  hath  been 
some  question  concerning  what  shall  be  -  said  to  be  an  avert  act; 
as  to  which  I  shaO  consider.  What  facts  amount  to  such  an  overt 
act?  and.  Whether  any  vfords  be  sufficient? 

Sect.  29.  I  shall  take  it  for  granted,  that  some  overt  act  must  Fos.  194.  so. 
be  alleged  in  every  indictment  of  high  treason,  in  compassing  ^  ^^^»  ^^^* 
the  death  of  the  king,  &c.  or  levying  war,  or  adhering  to  the  5  st^xrl^si 
king's  enemies.  St. 

Sect.  30.  As  to  the  first  point,  it  seems  clearly  agreed  by  lOMod.  Sft. 
all,  that  conspiring  the  king's  death,  and  providing  weapons  to  ^  ^^^  ^^* 
effect  it^  or  sending  letters  to  incite  others  to  procure  it,  or  ac-     ^*  ^* 
tually  assembling  people  in  order  to  take  the  king  into  their 
power,  and  all  other  such  like  notorious  facts,  done  in  pursuance 
of  a  treasonable  purpose  against  the  king's  person,  may  be  al- 
leged as  overt  acts  to  prove  the  compassing  his  death. 


against 

war;  o  ^ 

8 troy  the  king  and  his  government;  or  (d)  assembling  with  others^  158.  ire.  sVs.' 

and  procuring  them  to  attempt  the  king's  death;  or  listing  (e)  Jg^**"^'*^' 

men  m  order  to  depose  the  king;  or  (/)  printing  treasonable  po-.  ^3^  1^3'^  ^^* 

sitions,  as  that  the  king  is  accountable  to  .the  people,  and  that  Rtuhw.  itnS- 1 

they  ought  to  take  the  government  into. their  own  hands,  &c.  or  ^rdVThal,     . 

publishing  a  book  to  prove  that  (g)  the  king's  government  is  an-  /^)  ^^1^^  ^^^  ' 

tichristian  and  heretical,  8cc.  may  be  alleged  as  overt  acts  to  3  St  Tr.  126. 

prove  the  compassing  the  king's  death.  (*0  1  And.  lofi, 

I'/  Z  VCD*  olOr 

(/)lKdy.  2i.     iStTr.  977.    SStTr.  3S8.    Sap.  1. 14.    C^)  S  Roll  89,  90.    Fo8.d4€.    11  Mod; 
Sn.    5Bac.Ab.117.    Prin.  P.  L.  IfS. 

Sect.  32.  As  to  THE  SECOND  POINT,  viz.  Whether  any  words  «  Roll.  89. 
are  sufficient  overt  acts  ?  it  has  been  holden,  that  written  words  2^^'  ^^^' 
in  a  sermon  or  other  writing  may  amount  to  overt  acts  of  com-  sal  of  the  at-" 
passing  the  king's  death,  though  the  same  neither  actually  were,  taUiderof  A. 
nor  ever  were  intended  to  be,  preached  or  published.     But  this  ^^l'  *^*  ^ 
opinion  seems  to  be  over-severe ;  for  though  it  be  true  that  scru  priTaie  acto. 
lire  est  agere,  yet  surety  it  cannot  with  -  any  propriety  be  said,  1  Hale»  lis. 
that  to  write  in  such  a  private  manner  est  aperti  agere,  and  it  ^S*«Tr.  733. 
seems  rigorous  to  make  that  amount  to  a  maliaous  design  against 
the  king,  which  perhaps  was  only  done  by  way  of  amusement  or 
diversion  (5). 

Sect.  SS*  But  the  great  question  is.   Whether  words  only  g,  p^  q^  ^^ 
spoken  can  amount  to  an  overt  act  of  compassing  the  king's  Kely.is. 

death  i 

(5)  This  it  Peachfun's  caae.      The  leporter  -be  considered  in  which  the  oonTiction  of  this  in- 

says,  that  "  many  of  the  judges  were  of  opinion  noceat  clergyman  was  procored,  still  less  regard 

•**  that  it  was  not  treason  r  it  therefore  weigheth  will  be  paid  to  it    Foster,  199.    Vide  Bacon's 

▼ery  little,  and  no  great  regard  hath  been  paid  to  'Letteis,  llL  117«  and  Home's  Hist, 

it  eTcr  since,  Fos.  199.^  and  if  the  dark  manner  . 
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Blul. 


STiitt5.14. 
140. 

C.  Car.  117. 
1S5. 
Foster,  SOO. 


dea&  i  which  laying  beai  qiiestioiied  bjr  teime  grral  iiitii»  «mI 
denied  by  others,  I  dare  not  be  peremplofy  cdnoeratag  it  {G). 

Stct.M.  H<»wev€r,  it  seems  agreed  that  words  spoken  otily  in 
coateaipt  and  disgraoe  of  the  king,  and  not  direcdj  shewing  any 
purpose  to  rebel,  or  any  way  to  hurt  his  person,  or  disturb  his 
government,  as  those  which  charge  him  with  a  personal  vice,  as 
drunkenness,  &c.  or  a  personal  defect,  as  want  of  wbdom  or 
steadiness,  8cc.  shall  not  be  so  for  strained  as  to  be  made  overt 
acts  of  compassing  his  death,  &c. 

Sect.  35.  Indeed  it  has  been  holden,  that  to  affirm  that  ano- 
ther has  a  better  title  than  the  king  is  high  treason,  because  it 
tends  to  draw  people  from  their  allegiance,  and  to  create  a  mu- 
tiny, 8C€. :  but  perhaps  this  may  be  questioned,  because  it  can- 
not certainly  appear  from  such  words,  whether  the  speaker  had 
a  design  against  the  king's  person  or  no.  However,  there  can 
be  no  doubt  but  that  such  discourses  are  highly  punishable  as 
great  misdemeanors,  and  tending  to  raise  doubts,  and  to  disturb 
the  government. 

1  Rdi.  iS5.  Sect.  36.  An  the  following  words  have  been  adjadgdd  high 

Wn!'p'L.*il5  ^^^'^^ '  "  'f  *^^"8  Henry  the  Eighth  will  not  take  back  his  wife, 
ltd.    '         '  he  shall  not  be  kinr,  but  shall  die.'* — **  If  the  king  wilt  arrest  me 

for  high  treason,  I  will  stab  him.'* — **  If  I  knew  that  FerMn 

Warbeck 


YcTt.  lor. 

SRolL90. 
Pal«.4fS. 
1  Black.  37. 

See  6  Amu  c.  7. 
Post,  aecu  106. 


(6)  AKboQsh  HavkiM  speaks  with  doabt  npon 
tirts  point.  Whether  words  aloiie  can  anonnt  to  an 
overt  act  ofhlch  treason  ?  yei  a  man  who  dares  to 
nse  his  reastonhig  iwniltieB  ansbacUed  by  autho- 
rity, and  falrfv  applies  them  to  the  construction  of 
the  Statnte  of  Treasons,  will  have  no  great  doubt 
«p«i  Che  subifct  Words  may  be  explanatory  of 
an  act.  And  wheie  a  man  does  a  thing  which  in 
Itself  nay  be  indifferent;  his  words,  or  declaration 
^  mnmo  he  does  it,  may  be  fair  evidence  of  his 
utent  Bat  words  taken  by  themselves  do  not 
coiistitHte  an  "  overt  act''  Montesquieo  says,  Sp. 
L.  K  It.  c.  Id,  Tb^  genently,  when  considered 
by  themselves,  liave  no  detenainale  signification; 
for  this  depends  on  the  tone  with  which  they  are 
uttered.  It  often  happens,  that  in  repeating  the 
aame  words  they  have  not  the  same  meaning.  This 
depends  on  their  connection  with  other  things; 
and  sometimes  more  is  expressed  by  silence  tlian 
by  any  discoorsa  whatsoever.  As  there  can  &e 
nothing  so  ambigpooa  md  eqoivoeal  as  all  this, 
how  is  it  poasiUa  to  convert  it  into  the  crime  of 
high  treason  ?  Wherever  this  law  ia  established, 
there  ia  an  end  not  only  of  liberty,  bat  even  of  its 
very  shadow.  Soch  was  the  opinion  of  this  able 
writer  upon  the  Ihtory  of  political  liberty.  Bot 
it  is  aalittetory  to  know,  that  soch  is  now  con- 
sidered to  be  the  law  of  '^f**^^v4 ;  and  we  cannot 
do  better  than  transcribe  the  words  of  Mr.  East, 
one  of  the  latest  and  best  writers  apon  Crown 
Law.  <*  Whatever  doubts  (he  says)  may  have 
been  fomieriy  tatartained,  or  however  the  Jaw 
nay  have  been  stretehed  in  arbilrary  times,  to 
reach  partioalar  men,  k  if  now  settled  that  base 
words,  not  relatifo  to  angr  act  or  desin,  however 
wicked,  mdeoent.  or  reprehensible  they  may  be» 


are  not  in  themselves  overt  acts  of  high  treason, 
bat  only  a  roisprnion,  punishable  at  Common  law 
bv  fine  or  iropriaonaeat,  or  other  oorpoeeil  pa* 
maliment  They  are  fieqaently  spoken  in  heat, 
without  any  intention  to  act  accordingly;  they 
are  still  more  frequently  mistaken  or  mitremem- 
bered ;  and  sometimes,  it  is  to  be  feared,  the  sense 
of  them  knowingly  perverted.  It  is  one  of  the 
causes  mentioned  in  the  preamble  of  the  statute 
iMa.  St  1.  c.  1,  for  repealing  all  intermediate 
treasons  created  since  the  statute  of  25  £d.  3,  on 
account  of  the  severity  of  tfiose  laws,  that  made 
words  only,  irithont  otoer  fSsct  or  deed,  to  be  high 
treason.  But  words  may  expound  an  overt  act, 
to  shew  with  what  intent  it  was  done.  As  in 
Crrgun's  Case,  who  when  at  Lisbon  said,  that  he 
wouki  kill  the  kuig  if  he  cooU  come  to  him ;  and 
afterwards  coming  to  England,  the  overt  act  of 
coming  here  was  explain^  b3'  those  words,  and 
shewn  to  be  with  an  imait  to  carry  his  purpose 
into  execution:  which  seems  to  be  the  proper 
exphtfiatioa  of  that  case;  the  speaking  tiie  words, 
as  well  as  the  act  of  coming  to  England  in  order 
to  kill  the  king,  were  laid  as  distinct  overt  acts. 
On  the  other  hand,  words  of  advice  or  encoQrmg»- 
ment  to  destroy  tlie  king,  and -above  all,  consolta- 
tKMis  for  that  purpoae,  are  entitled  to  far  dif- 
ferent considerations:  They  expressly  relate  to 
such  an  act  or  de«gn  in  contemplation;  and  conM 
directly  and  properly  under  the  notion  of  means 
made  use  of  for  that  end.  But  the  consultetion 
or  incitement  is  (he  overt  act,  and  the  words  are 
properly  evidenea  of  it  One  charge  against  Coke, 
one  of  the  regicidea,  was  the  speakioa  aa  couosei 
m^iaUt  the  king  oa  hia  Iriai. 
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Sect*  SI.  But  however  the  laws  may  stand  in  relation  to  snch  Salk.  «si. 
conditional  words,  or  to  loose  words  spoken  widiout  relation  to  '^^^^^ 
any  act,  yet  it  seems  clear  that  words  Joined  to  an  act  may  ex-  siSb^M, 
plain  it,  and  that  words  of  persuasion  to  kill  the  king,  or  mani-  i  Hai^  115', 
fesjdng  an  agreement,  or  consultation,  or  directions  to  that  pur-  ^^^    ^^ 
pose,  are  sufficient  overt  acts  of  compassing  his  death.    And  it  isMod.  rt. 
hath  been  strongly  hotden,  that  any  deliberate  words  which  shew  C.  Car.  iir. 
s  direct  parpose  against  the  king's  life,  as  these,  *'  If  I  meet  the  ^*  ^*^*  ^'» 
king  I  will  kill  hioi,"  feeing  sppken  maturely  and  advisedly,  are  1  Ler.  57. 
aomcsent  overt  acta  of  compassing  or  imaginiBg  hia  death  (7)«        t  St  Tr.  13s. 

135. 
3  SC  Tr.  t95. 1001.    1  Keb.  14. 34. 179. 331.    Dalt  223,  f  24.    3  Mod.  AS.     Foster,  SOS.     Scefbe 
precedents  cited  G.  Car.  118. 

S^t.  38.  And  stnce  the  compassinff  or  imagining  of  the  king'a  Y«i^*  ^^'  ^97. 
death  is  the  treason,  and  words  are  tlie  most  natural  means  of  ^.*^*i|f  ^ 
eipreasing  the  imagination  of  the  heart,  why  should  they  not  be  Hoii.  75. 
good  evidence  of  it  i    Besides,  it  has  been  often  adjudged,  that  ^nch.  124. 
fabely  to  charge  a  man  with  speaking  treason  is  acUonaUe  \  \  ^^^  ^^^ 
which  could  not  be  if  no  words  could  amount  to  treason,  as  in  the  1  Roil,  444. ' 
argaments  o(  those  cases  it  is  clearly  hoUen  that  they  may»  and  Fost.sa2«203. 
not  flo  mnch  as  made  a  question. 

Sect.  39.  Besides,  it  is  certain,  that  before  the  23  Edw.  3.  S.  P.  C.  t. 
words  might  amount  to  treason  ;  and  it  is  a  general  rule,  that  in  ^^'rn'mtgr 
doubtful  eases  the  reason  ,of  the  common  law  ought  to  govern  the  ' 

construction  of  a  statute.  Also  there  can  be  no  doubt  but  diat 
be  who  by  command  or  persuasion  induces  another  to  commit 
treason,  is  himself  a  traitor  (for  without  question  by  such  means 
he  would  be  accessary  to  a  felony ;  and  it  is  an  uncontroverted 
rule,  that  whatever  will  make  a  man  an  accessary  in  felony,  will 
make  him  a  principal  in  treason),  and  yet  he  does  no  act  but  by 
worda. 

Sect.  4Q.  As  to  Sir  Edward  Cokeys  argument  from  3  Hen.  7.  5  Inst  38. 
c.  14.  which  makes  the  compassii^  the  king's  death,  or  that  of  t  Hnle,  111. 
any  of  his  council,  &c.  by  the  king's  servants,  felony  j   from  j^^^^     ^* 
whence  he  infers,  that  in  the  judgment  of  this  pariiament  the 
compassing  the  king's  death  by  bare  words  could  not  be  treason 
liefore ;  it  may  be  answered,  that  this  argument  extends  as  well 
to  the  king's  servants  compassing  his  death  by  any  other  act 
whatever,  as  to  their  doing  it  by  bare  .words ;  for  all  are  equally 
within  the  3  Hen.  7*  and  yet  none  will  contend  but  that  the  for- 
mer hath  always  been  treason. 

Sect.  41.  As  tp  the  alignment,  that  compassing  the  king's  death  Som.  13. 

by 

(7)  It  U  snd,  Kefynge  13,  that  in  an  Indict-  the  conclosion ;  because  thongh^  the  words  above- 

mout  tor  **euuf9mmg  the  king's  death,"  wonb  uMmtioBed  were  laid  in  that  indfctnient,  yet  it  for- 

■Mj  he  laid  «  an  overt  act  of  that  species  of  trsa-  ther  charged,  that  the  speaker  actually  came  into 

Mi;  yet  Croghan's  case,  Cro.  Car.  333,  which  he  England  for  the  purpose  of  killing  the   king, 

cites  as  a  precedent  for  this  doctrine,  is  said  by  1  Hsie,  110. 
lii.  Jdatiot  FMtcr,  t03^  hj  no  swaps  to  isaifaiit 
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1  Hale«  1115.  by  bam  words  caimot  amount  to  treason  within  .25  Edw.  3.  be- 
V^M^k.  cause  many  late  temporary  acts  of  parliament  have  made  it  trear 
Fmmt^  aoi.       aon,  which  would  b^  needliess  if  it  were  so  before ;  it  may  bci 

ansjvered^  that  the  principal  end  of  those  statutes  was  to  make  it 
ti:eason  to  charge  the  king  with  heresy,  or  schism,  or  usurpation, 
or  to  affiriQ  that  it  was  lawful  to  take  up  arms  against  him,  which 
the  Romanists  were  apt  to  be  guilty  of  at  the  beginning  of  the 
Videf  Roii  Reformation;  and  it  may  be  questioned,  whether  these  be  overt 
^'  "^  acts  of  high  treason  within  the  statute  of  Edward  the  Third. 

'  Sect.  42.  Indeed  it  is  recited  in  the  preamble  of  1  Mary,  sess. 
1.  c.  1.    ''  That  the  state  of  every  king  consists  more  assuredly 
.  ''  in  the  love  of  the  subjects  tovmds  their  prince,  than  in  the 
'^  dread  of  laws  made  by  rigorous  pains  ;  and  that  laws  made  for 
''  the  preservation  of  the  commonwealth  without  great  penalties 
^  ^\  are  more  often  obey#d  and  kept,  than  laws  made  with  extreme 
.  "  punishments.    And  in  special  such  laws  so  made  whereby  not 
.  "  the  ignorant  but  also  the  learned,  minding  honesty,  are  often 
''  trapped,  yea  many  times  for  words  only,  without  other  fact, or 
^^  deed  done  or  perpetrated;  and  thereupon  the  queen  calls  to 
'^  remembrance,  that  many,  as  wdl  honourable  persons  as  others 
'*  of  good  reputation,  had  then  of  late  for  words  only,-  without 
^'  other  opinion,  fact,  or  deed,  suffered  shameful  death,  and  ex- 
presses her  pleasure,  that  the  severity  of  such  like  extreme  dan- 
gerous and  painful  laws  shall  be  abolished.'^   And  then  follows 
the  enacting  clause, "  That  from  thenceforth  none  actor  offlence, 
being  by  act  of  parliament  or  statute  made  treason,  petit  trea- 
son, or  misprision  of  treason,  by  words,  writing,  cyphering, 
''  deeds,  or  otherwise  whatsoever,  shall  be  taken,  had,  deemed, 
**  or  adjudged  to  be  high  treason,  petit  treason,  or  misprision  of 
*'  treason,  but.  only  such  as  be  declared  and  expressed  to  be 
*^  treason,  petit  treason,  or  misprision  of  treason,  by  25  Edw.  3. 
nor  that  any  pains  of  death,  penalty,  or  forfeiture,  in  any  ways 
ensue  to  any  offender  for  the  doing  any  treason,  8cc.  other  than 
such  as  by  the  said  statute  of  25  Edw.  3.  be  ordained ;  any 
statute  since  the  said  twenty-fifth  year  of  Edw.  3.  or  other  de- 
**  claration  to  the  contrary  in  any  wise  notvrithstanding." 

Foster,  S05.  Sect.  43.  And  it  must  be  confessed,  that  this  statute,  prima 

115.  $ix^*  focie»  seems  very  much  to  favour  the  opinion,  that  no  words 
whatsoever  can  of  themselves  amount  to  overt  acts  of  high  trea- 
son, inasmuch  as  one  of  the  principal  mischiefs  intended  to  be 
redressed  by  it  seems  to  be,  that  men  had  ofted  suffered  as  trai- 
tors for  words. oifly;  yet  the  force  of  this  objection  will  be  very 
much  lessened,  if  we  consider  that  the  principal  purport  of  the 
said  statute  of  1  Mary  seems  to  be,  to  make  the  25  Edw.  3. 
according  to  the  intention  of  the  makers  of  it,  the  only  standard 
of  treason,  and  to  abolish  all  subsequent  statutes,  which  had 
made  many  offences  treason  which  were  not  contained  in  the 
said  statute  of  25  Edw.  3.  but  no  way  to  extenuate  the  crimes 
mentioned  in  25  Edw.  3.  or  to  take  away  the  force  of  any  natural 
exposition  thereof;  for  the  first  part  of  the  preamble  complains 
of  such  laws  as  not  only  inflicted  punishments  over-severe  for 

the 
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the  crimes  inteiided  to  be  restrained  by  them,  but  were  also 

penned  in  such  a  manner  as  to  be  often  apt  to  entrap  the  wisest 

by  bare  words. .   But  surely  this  can  no  way  be  applicable  to  25 

£dw.  3.  inasmuch  as  no  punishments  can  be  thought  extreme  for 

the  crimes  therein  restrained^  and  there  caa  be  no  danger  from 

that  statute  of  any  man's  being  punished  for  unwary  or  innocent 

words,  inasmuch  as  there  is  no  colour  to  say  that  any  words  as 

such  are  punished  within  that  statute,  but  only  the  most  wicked 

imagination  of  the  heart,  which  may  be  sometimes  proved  by  the 

evidence  of  words.    And  it  farther  appears  from  the  next  part  I  Shoir«r^4il« 

of  the  preamble  of  the  said  statute  of  1  Mary,  that  it  has  an  eye 

only  to  such  statutes  as  are  above-mentioned,  inasmuch  as  it 

complains  of  persons  having  suffered  shameful  deaths  for  words 

only,  without  other  opinion,  fact,  or  deed,  which  is  very  appU« 

cable  to  those  many  statutes  in  the  time  of  Henry  the  Eiffhth, 

as  26  Hen.  8.  c.  13.  and  35  Hen.  8.  c.  3.  and  some  omers, 

which  made  bare  words  high  treason,  many  of  which  were  so  far 

from  purporting  a  design  against  the  king^s  life,  that  they  were 

scarce  otherwise  criminal  than  as  they  were  prohibited  by  those 

statutes.     But  surely  this  can  .have  no  relation  to  25  Edw.  3. 

either  in  punishing  a  man  for  such  ima^ations  of  the  heart  as 

are  most  perversely  wicked,  or  in  suffenng  those  ima^nations  to 

be  proved  upon  him  from  his  own  mouth.    Also  it  is  farther 

remarkable,  that  the  enacting  clause  restrains  only  such  offences 

as  are  made  high  treason  by  statutes  subsequent  to  25  Edw.  3« 

from  being  adjudged  high  treason  by  words,  writing,  cyphering, 

&c.  and  seems  to  leave  the  offences  contained  in  the  said  statute 

to  the  same  construction  which  they  had  before. 

Sect.  44.  As  to  the  authority  of  Sir  Edward  Coke  in  his  Tkird  («)  S  Inst.  5. 
ImHtute,  (a)  it  is  of  the  less  weight,  because  he  is  said  to  have  ^^t^ul^ioi! 
been  some  time  of  the  contrary  opinion.  inou.iuo. 

Sect.  45.  Neither  does  it  appear  to  me,  that  my  lord  diief  jus- 
tice Hale  was  at  all  of  this  opinion ;  for  though  in  the  latter  edi- 
tiop  of  his  treatise  of  the  Pkasofthe  Crown  (p)  it  be  said,  that  (6)01flE<L 
comj>assing  by  bare  words  is  not  an  overt  act,  &c.  yet  in  the  first  ^^*  ^^ 
edition  published  in  the  year  1678,  it  is  twice  said,  that  it  hath 
been  adjudged  that  words  are  an  overt  act. 

The  Stat.  36  6.  3.  c.  7*  intituled  ''  An  act  for  the  safety  and 
preservation  of  His  Majesty's  person  and  government  against 
treasonable  and  seditious  practices  and  attempts,"  reciting  that 
the  Lords  Spiritual  and  Temporal,  and  Commons,  of  Great 
Britain,  in  this  present  parliament  assembled,  duly  considering 
the  daring  outrages  offered  to  your  Majesty's  most  sacred  perr 

^  son,  in  your  passage  to  and  from  your  parliament,  at  the  openi* 
ing  of  this  present  session,  and  also  the  continued  attempts  of 

**  wicked  and  evil-disposed  persons  to  disturb  the  tranquillity  of 

**  this  your  Majesty's  kingdom,  particularly  by  the  multitude  of 
seditious  pamphlets  and  speeches  daily  printed,  published,  and 
dispersed,  with  unremitting  industry,  and  with  a  transcendant 

**  boldness^  in  contempt  of  your  Majesty's  royal  person  and  di^ 
VOL.  I.  c  "  nity. 
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^'mty^  and  tendifi|;  to  the  overthrow  of  t&e  laWs,  gd!?eriimmf, 
*'  and  happy  cooBtitutioo  of  these  realms^  have  judged  that  it  ik 
become  necessary  to  provide  a  further  remedy  against  all  such 
treasonable  and  seditious  practices  ahd  attempts ;  and  calling 
to  mind  the  good  and  wholesome  provisions  which  have  at 
*^  different  times  been  made  by  the  wisdonk  of  parliament  for  the 
**  averting  such  dangers^  and  more  especially  for  the  security  and 
'^  preservation  of  the  persons  of  the  sovereigns  of  these  realms, 
**  do  most  humbly  beseech  your  Majesty  that  it  may  be  enacted, 
and  be  it  enacted,  &c.  that  if  any  person  or  persons  whatso- 
ever, after  the  day  of  the  passing  of  this  act,  during  the  natural 
life  of  our  most  gracious  sovereign  lord  the  king,  (whom  Al- 
mighty God  preserve  and  bless  with  a  long  and  prosperous 
reign,)  and  until  the  end  of  the  next  session  of  parliament  after 
**  a  demise  of  the  crown,  shall,  within  the  realm  or  without,  com^ 
^  pass,  imagine,  invent,  devise,  or  intend  death  or  destruction, 
"  or  any  bodily  harm  tending  to  deadi  or  destruction,  maim  or 
^  woawling,  imprisonment,  or  restraint,  of  the  ^rson  of  the 
^  same  our  sovereign  lord  the  king,  his  heirs  and  successors,  or 
^  to  deprive  or  depose  him  or  them  froln  the  stile,  honour,  or 
kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any 
other  of  his  Majesty's  dominions  or  countries ;  or  to  levy  war 
against  his  Majesty,  his  h^irs  and  successors,  within  this  realm, 
in  order,  by  force  or  constraint,  to  compel  him  or  them  to 
change  his  or  their  measures  or  counsels>  or  in  order  to  pot  anv 
^'  force  or  constraint  upon,  or  to  intimidate,  or  overawe  both 
houses,  or  either  house  of  parliament;  or  to  move  or  stir  any 
**  foreigner  or  stranger  with  force  to  invade  this  realm,  or  any 
"  other  his  M^esty's  dominions  or  countries,  under  the  obei- 
''  sance  of  his  Majesty,  his  heirs  and  successors ;  and  such  com- 
"  passings,  imaginations^  inventions,  devices,  or  intentions,  or  any 
of  them,  shall  express,  utter,  or  declare,  by  publishing  any 
printing  or  writing,  or  by  any  overt  act  or  deed ;  being  legally 
convicted  thereof,  upon  the  oaths  of  two  lawful  and  credible 
^  witnesses,  upon  trial,  or  otherwise  convicted  or  attainted  by 
**  due  course  of  law,  then  every  such  person  and  persons,  so  as 
aforesaid  offending,  shall  be  deemed,  declared,  and  adjudged 
to  be  a  traitor  and  traitors,  and  shall  suffer  pains  of  death,  and 
also  lose  and  forfeit  as  in  cases  of  high  treason/'  Made  per- 
petual as  to  the  king's  successors  by  st  57  Geo.  3.  c.  6. 

The  statute  99,  40  Geo.  3.  c.  93,  recites  that  **  It  is  expe- 
^  dient  that  in  cases  of  high  treason  in  compassing  or  imaginmg 
^  die  death  of  the  king,  and  of  misprision  of  such  treason,  when 
*"  the  overt  act  or  overt  acts  of  such  treason,  alleged  in  the  in- 
^  dictment  for  such  offence,  shall  be  the  assassination  or  killing 
**  of  the  king,  or  any  direct  attempt  against  his  life,  or  any 
*'  direct  attempt  against  his  person,  whereby  his  life  may 
^  be  endangered  or  his  person  may  suffer  bodily  harm,  the 
"  trial  for  such  offence  shall  not  be  different  from  trials 
'*  for  murder  or  wilful  and  malicious  shootings;"  and  enacts, 
^  That  in  all  cases  of  high  treason  in  compassing  or  imagining 

**  the 
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^  die  death  of  thb  king*  and  of  mispriston  of  Mch  treaaon^  wkere 
**  the  overt  act  or  overt  acts  of  snch  treason,  which  shall  be  al- 
**  leged  in  the  indictment  for  such  offence,  shall  be  assassination 
"  or  killing  of  the  king,  or  any  direct  attempt  against  his  life,  or 
**  any  direct  attemi>t  against  his  person,  whereby  his  life  may  be 
**  endangered  or  his  person  suffer  bodily  harm,  the  person  or 
"  persons  charged  with  such  oflFence  shaU  and  may  be  indicted, 
^*  arraigned,  tried,  and  attainted  in  the  same  manner,  and  accord- 
^*  ing  to  the  same  course  and  order  of  trial  in  every  respect,  and 
''  opoa  the  like  evidence,  as  if  suck  person  or  persons  stood 
'^  charged  with  murder:  and  none  of  the  provisions  contained  in 
^  the  several  acts  of  (8)7  Wm.  3.  (c.  3.)  and  7  Ann.  c.  21,  respec- 
^'  tively,  toacfaing  trials  in  cases  of  treason  and  misprision  of 
**  treason  respectively,  shall  extend  to  any  indictment  for  high 
^  treason  in  compassing  and  imagining  the  death  of  the  king,  or 
'«  for  misprision  of  such  treason,  where  the  overt  act  or  overt 
**  acts  of  such  treason  alleged  in  the  indictment  shdl  be  snch  as 
*^  aforesaid;  bitt  upon  conviction  on  such  indictment,  judgment 
''  shall  be  nevertheless  given  and  execution  done  as  in  other 
^  cases  of  high  treason;  any  law,  statute,  or  usage  to  the  contrary 
^  notwithstanding.^ 

High  Treason  coocerniB|[  the  king's  <^ce  in  the  adminis- 
tration of  justice,  is  expressed  m  the  words  following : 

Sect.  46«  By  25  Edw.  3.  c  2.    **  If  a  man  slay  the  chancellor,  i  Hale,  fso. 
tneasnrer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
justices  io  eyne,  or  justices  of  assize,  and  all  other  justices 
aisigned  to  hear  and  determine,  being  in  their  places  during 
^  Iheir  oficee." 

Sect.  47.  It  hatfi  been  holden,  that  this  part  of  the  statute  shall  Sum.  ir. 
not  be  extended  by  equity  to  any  other  high  oflBcers  of  state  be-  J  Jj*f-  ^1  if  ^* 
side  these  expressly  named,  nor  even  to  these  when  they  are  not  ^  coi^'84. ' 
in  actual  execution  of  their  o£Sces,  nor  to  any  attempt  to  kill 
ihen^  nor  even  to  the  actual  wounding  of  them  unless  death 
ensue ;  therefore  the  barons  of  the  excbequer,  as  such,  are  not 
wkhiD  the  protection  of  this  act;  neither  do  the  lord  keeper  or 
commissioners  of  the  great  seal  seem  to  be  within  it.  by  virtue  of 
the  statutes  5  Eliz.  c.  18.  and  1  W.  &  M.  c.  21.    But  it  is  made 
high  treason  by  7  Anne,  c.  21.  s«  8.  to  slay  any  of  the  lords  of 
session  or  justiciary  of  Scotland,  in  the  exercise  of  their  office. 

High  treason  relating  to  tiie  king's  seal. 

Sect.  48.  Is  said  to  have  been  high  treason  at  the  common  5  Inst  is. 
law,  and  by  25  Edw.  3.  c.  2.  is  expressed  in  the  following  words :  ^'^^'A*^ 
**  And  if  a  man  counterfeit  the  ki^'s  great  or  privy  seal."  ^^^   * 

Sed.  40.  It  iMth  been  holden,  that  these  words  extend  to  the  Kdy.  eo. 
aiders  and  consenters  to  such  counterfeiting,  as  well  as  to  the  ^  Cofflm.  S5. 
actors. 

Sect*  50*  But  not  to  an  intent  or  compassing  to  do  it,  if  it  be  Sam.  i8. 
aot  actnaDj  done. 

Sect. 

•<a)  Bor  Umm  flitliiles,  «i<lc  Cauipter  on  Sfidoice,  B.  f. 

c2 
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Con.  Dalt.  Sect  51.  Nor  to  tiie  fixing  of  the  great  seal  to  a  patent  witb- 

c.  89.  out  a  warrant  for  so  doing. 

, « 

Kely.  80.  Sect,  52.  Nor  to  the  razing  of  the  name  of  one  manor  out  o/ 

Vf^  ^«*  a  *  patent  and  putting  in  that  of  another,  nor  to  any  artificial  re.- 
t  Keb!  rl'  moving  of  the  true  writing,  and  adding  matter  altogether  new,: 
B.  Trees.  3. 17.  nor,  by  the  better  opinion,  to  the  taking  off  the  wax  impressed 
^®*  with  the  great  seal  from  a  true  patent,  and  fixing  it  to  a  writing 

purporting  a  grant  from  the  king. 

1  RoU,  so.  51.  Sect.  53.  Nor  to  the  counterfeiting  of  the  sign  manual,  or 
9  Roll,  50.        privy  signet.     But  this  is  made  high  treason  by  the  first  of  Mary, 

St.  (2.  chapter  the  sixth. 

t  And  by  7  Anne,  c.  21.  s.  9*  to  counterfeit  the  seals  used 
and  continued  in  Scotland  according  to  the  twenty-fourth  article 
of  the  union,  is  high  treason. 

To  coanterfeit   ..    HiGH  TREASON  respectmg  the  coin  is  either  with  respect  to 
U^l^ftpouaa.  counterfeiting  the  king's  coin,  or  with  respect  to  bringing  false 
money  into  the  realm. 

Sect.  54.  As  to  the  first  branch,  of  counterfeiting,  it  is  de;- 
clared  by  25  Edw.  3.  c.  2.  **  That  if  a  man  counterfeit  the  king's 
''  money  he  shall  be  guilty  of  high  treason.''  .    . 

1  Hale,  213,  Sect.  55.  As  to  what  degree  of  counterfeiting  will  amount  to 
fi4.  ««9,  .  high  treason,  it  is  said,  that  those  who  coin  money  vnthdut  the 
SonJ^20*  lying's  authority,  are  guilty  of  high  treason  within  this  act,  whe^ 
itr.  '  *  ther  they  utter  it  or  not ;  and  that  those  who  have  the  king^s 
r^'^'^n'  jauthority  to  coin  money,  are  guilty  of  high  treason,  if  they  itiake 
3H.' 7.  i<k' ^^'  i^  ^f  ^^^^^ ^'^y ^^^^ ^^y  oupht;(9)  and  that  those idso  are  guilty 

2  Inst.  S75.  of  the  same  crime,  who  receive  and  comfort  one  who  is  known 
s  Inst.  17.  i)y  them  to  be  guilty  thereof;  but  that  clippers,  Sfc.  are  not  within 
nl.i"i.«.  th«  statute.  (10) 

Kely.  S3.    Con.  Dyer,  296.  &  213.    1  Hale,  233. 

V^ey's  Caae,  -j-  It  has  been  held,  that  to  counterfeit  the  impression  of  a 
2  Black.  632.     half-guiuea  on  a  piece  of  gold  previously  hammered,  not  round, 

and  in  a  state  not  passable,  is  not  high  treason,  for  the  crime  is 
incomplete.  ,     ^        > 

3H.  7. 10.  Sect.  56,  But  it  seems  that  those  who  barely  utter  false  money 

B?Treas.  19.  ^^^^  within  the  realm,  knowing  it  to  be  false,  are  neither  guilty 

1  Hale,  214.'  of  high  treason,  nor  of  a  misprision  thereof,  but  only  of  a  high 
373.375.  misprision. 

But  by  8  &  9  "^ 

Will.  3.  €•  26.  they  are  in  some  casies  made  gailty  of  felony,  for  which  see  the  next  chapter. 

2  Inst  577,  Sect.  57.  As  to  what  shall  be  said  to  be  the  king's  money,  it 
2  Keb!  36.  seems,  that  such  only  as  is  coined  by  the  king's  authority  either 
Dalt  c  89.  in  gold  or  silver  within  the  realm,  and  consequently  not  brass  far-- 
1  Hale,  195.  tlttws,  &c.  (a)  shall  come  under  tliis  denomination. 

192.  210  to  -&  »^     \   / 

213.   1  Bam,  359.    1  Comm.  278.   Foster,  227.    12  Mod.  10.  Co.Dtl07.    (a)  But  see  ch.  18.  8.5. 

Sect. 

(9)  The  weight,  fineness,  and  denomination  of      coin  of  this  country,  see  H.  H«  P.  C.  toI.  i. 
the  coin  is  settled  by  indentures  between  the  king      c  17. 
and  the  master  of  the  mint    Foe  a  history  of  the         (10)  But  see  jwt,  i.  61*  and  6^* 
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/  Sect.  58^  But  the'mif chiefs  intended  to  be  remedied  by  this 
statute,  having  been  found  by  experience  not  to  have  been  suffi- 
ciently redressed  by  it,  as  thus  restrained,  the  same  have  been 
farther  provided  for  by  subsequent  statutes. 

Sect*  59-  For  by  1  Mary,  sess.  2.  c.  6.   "  If  any  person  or  To  coanterfeie 
^  persons  falsely  forge  and  counterfeit  any  such  kind  of  coin  of  the  current  win 
"  gold  or  silver  as  is  not  the  proper  coin  of  this  realm,  and  is  or  ^^^^  ^^7^ 
"  shall  be  current  within  this  realm  by  the  consent  of  the  crown,  T.  Jones,  235. 
'  they  and  their  counsellors,  procurers,  aiders,  and  abettors,  shall 

be  guilty  of  high  treason." 

Sect.  60.  And  by  14  Eliz.  c.  3.  ''If  any  person  or  persons  Tocoanterfdt 
^  falsely  forge  or  counterfeit  any  such  kind  of  coin  of  gold  or  sil-  ™<>n«y  neither 
•*  ver  as  is  not  the  proper  coin  of  this  realm',  nor  permitted  to  be  JJ^^s^il' 
"  current  within  this  realm,  they  and  their  procurers,  aiders,  and  non. 
*'  abettors^  shall  be  guilty  of  misprision  of  treason."  s  tot.  17. 

1  £[&ief  37o» 

Sect.&l.  And  it  is  enacted  by  5  Eliz.  ell.   s.  2.    "That  TocGp/wub, 
**  clipping,  washing,  rounding  or  filing,  for  wicked  lucre  or  gain  ~""**  ^  ^ 
*'  sake,  of  any  the  proper  monies  or  coins  of  this  realm,  or  the  ^iJ^ofwwn* 
*•  dominions  thereof, — or  of  the  monies  or  coins  of  any  other  coin  of  the 
'^-reatm  allowed  and  suffered  to  be  current  within  this  realm  or  ^^^^  >*  ^f^ 
*'  the  dominions  thereof,  at  this  present,  or  that  hereafter  at  any  ^'*"®'^' 
**  Ume  shall  be  the  lawful  monies,  or  coins  of  this  realm,  or  of  the 
**  dominions  thereof,  or  of  any  other  realm,  and  by  proclamation 
**  allowed  and  suffered  to  be  current  here  by  the  crown,  or  coun- 
''  selling,  consenting  and  aiding  therein,  shall  be  deemed  to  be 

treason.    And  the  offenders  therein,  their  counsellors,  con- 

senters,  and  aiders,  shall  be  adjudged  as  offenders  in  treason^  Djer,  230. 

and  being  lawfully  convicted  or  attainted  shall  lose  and  forfeit. 

all  his  goods  and  chattels,  and  all  his  lands  and  teniements 
**  during  his  natural  life."  But  no  corruption  of  blood  or  loss 
of  dower. 

Sect.G^.  And  by  the  18  Eliz.  c.  1.  '' If  any  person  or  persons  To  impair, 
**  shall  for  wicked  lucre  or  gain  sake,  by  any  art,  ways,  or  means  Il^of^^i©^^ 
"  whatsoever,  impair,  diminish,  falsify,  scale  or  lighten  the  proper  per  or  current 
**  monies  or  coins  of  this  realm,  or  any  the  dommions  thereof —  co»n  >»  trenson. 
**  or  the  monies  or  coins  of  any  other  realms  allowed  and  suffered  Jjg^     **^* 
"  to  be  current  at  the  time  of  the  offence  committed  within 
*'  England  or  any  the  dominions  of  the  same  by  the  proclama- 
^  tion  of  the  crown,  their  counsellors,  consenters,  and  aiders 
**  shall  be  adjudged  offenders  in  high  treason,  and  lose  and  forfeit 
"  all  their  goods  and  chattels  absolutely,  and  all  their  lands,  tene- 
^'  ments  and  hereditaments  during  his  or  their  natural  liv^es  only :" 
But  no  corruption  of  blood  or  loss  of  dower. 

t  Sect.  63.   By  8  &  9  Will.  3.  c.  26.  made  perpetual  by  7  TomalLeor 
Anne,  c.  25.  it  is  enacted,  "  That  no  smith,  engraver,  founder,  !!J*!!I!l!"J 

- .  '  _  rill  puncheon, 

*^  or  other  person  or  persons  whatsoever  (other  than  and  except  counter-pun- 
"  the  persons  employed  in  or  for  his  Majesty's  mint  or  mints  m'  cheon,  &c. 
"  the  Tower  of  London,  or  elsewhere,  and  for  the  use  and  ser-  or''S>r«itfi^'' 
*'  vice  of  the  said  mints  only,  or  persons  lawfully  authorised  by  similitude  of  tlie 
"  the  lords  commissioners  of  the  treasury,  or  lord  high  treasurer  current  coin,  is 

it  ^e   HIQU  TBlSA«Oy. 
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(a)  R^  t>.  Jar- 
vice, 

1  Burr.  14a. 
Hex  f .  Fedi- 
bertoD, 
%  Borr.  lOST. 
Add.  P.  L.  149. 
rfr)  Cro.  Car. 
Coinp.  6  Edit. 
215. 
(c)  WUIis'CMe, 

Hugh  Lennard'a 
case,  t  Bl.  Rep* 
822.  Cases  in 
Cro.  Law, 
3  Edit.  87. 

See  form  of 
indictment,  . 
Cro.  Cir.  Am. 
4& 


**  of  Eb^Iand  for  tke  time  being)  skill  knowing^  n^tke  or  mMd, 
*'  or  begin*  or  proceed  to  make  or  mend,  or  assiat  in  the  mtkiiq; 
V  or  mending  of  any  puncheon,  coonter^^puncbeoa,  matrix,  stamp, 
dye,  pattern,  or  monld  of  steel,  iron,  silver,  or  other,  metal  or 
metals,  or  of  spaud  or  fine  founder's  earth,  or  sand,  or  of  any 
other  materials  whatsoever  in  and  upon  v^hich  there  shall  be> 
**  or  be  made  or  impressed,  or  which  will  make  or  itnpress,  &e 
^  figure,  stamp,  resemblance,  or  similitude  of  both  or  either  of 
**  the  sides  or  flats  of  any  gold  or  tilver  coin  current  within  this 
**  kingdom,  on  pain  that  every  such  offender  and  offenders,  their 
"  counsellors,  procurers,  aiders,  and  abettors,  shall  be  guUfy  of 
''  HIGH  treason/'  But  no  attainder  under  this  act  shall  work 
any  corruption  of  bloody  (1 1)  or  create  an^r  loss  of  dower,  and 
the  prosecution  must  be  commenced  within  three  tnoutki  after 
the  offence  committed. 

t  Sect.  64.  It  is  said,  that  in  an  indictment  on  this  statute, 
every  thing  necessary  to  shew  that  Ae  defendant  is  not  within 
the  exceptions  mint  be  negatively  averred ;  (^i)  and  the  most  ap- 
proved precedents  are  certainly  in  that  form ;  (b)  but  it  is  not 
necessary  for  the  prosecutor  strictly  to  prove  Aese  negative 
facts,  (c)  for  it  is  incumbent  on  the  defendant  to  prove  the  affir* 
mative.  (ji) 

Oetober  Session,  1791.    ((2)  t  Burr.  1096. 

t  Sect.  65.  It  has  been  resolved,  that  an  indictment  charging 
the  offender  on  this  branch  of  the  statute  with  mending  a  mould, 
"  in  and  upon  which  was  made  and  impressed  the  figure,  resem- 
^*  blance,  and  similitude  of  one  of  the  sides,  to  toit,  the  head  side 
^  of  the  lawful  silver  current  coin  of  the  kingdofn  called  a  shil- 
''  ling,  &c/'  is  sufiSciendy  supported  by  evidence  of  mending  a 
mould,  which  has  only  the  resemblance  of  a  shilling  inverted,  viz. 
the  convex  parts  of  the  shilling  being  concave  in  the  mould ;  the 
head  or  profile  being  turned  the  contrary  way  of  the  coin ;  and 
idl  the  letters  of  the  inscription  reversed ;  for  although  lliis  is  an 
instrument  which  would  rather  make  and  ffv^^ress  the  resemblance 
of  the  current  coin  than  an  instrument  on  which  the  same  is  nutde 
and  inmresied;  yet  as  the  convexities  of  the  current  coin  form  the 
ooncavUies  of  the  mould,  (e)  it  is  an  instrument  on  which  there  19 
made  and  imj^essed  the  stamp  of  one  of  the  sides  of  the  silver 
eoin.  But  it  seems  to  be  agreed,  that  it  would  be  more  accu-' 
rate  to  describe  it  as  a  mould  that  would  make  and  impress  the 
similitude,  ^.;  for  the  statute  clearly  distinguishes  between 
such  as  will  make  and  impress  the  similitude,  &c.  as  *^  matrix, 
^  die,  and  mould,"  and  such  on  which  tlie  same  may  be  made 
and  impressed,  as  a  puncheon,  counter-puncheon,  or  pattern. 

t  Sec/.  66.  But  it  has  been  doubted,  (/)  whether  an  iron 
stamp  which  will  make  and  impress  only  part  of  one  side  of*  the 
current  coin,  as  one  of  the  sceptres  on  a  half-guinea,  is  high 
TREASON  within  this  act.  (g) 


(0)  SeeRldge- 
by's  Case, 
Cases  in  Crown 
Law,  t  Edit. 
174,  for  the 
difference  be- 
tween tbe 
jmncAaon  akd 

ckton. 

(/)  B^  Lord 

Hardwicke  in 

Sutton's  Case, 

Easter,  10 

Geo.  3.  B.  R. 

H.  371. 

(jg)  This  is  now  prorided  for  by  15  Geo.  f .  c  S8.    See  post,  s.  8f . 


i'Sect, 


(1 1)  Bat  see  the  ease  of  Sir  S.  Lovd,  1  Saft.  85. 
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t  Sect.  67*  It  k^  9l8<^  Iteen  resolved,  that  w  .iiutruiueDt  om  RowitDd 
which  there  is  the  outline  only  pf  the  profile  on  the  current  coin,  S'*^^^'* 
and  DO  marginal  letters,  U, a  puncheon  within  the  meaning  of  this  crmi^w  ^ 
met ;  although  such  an  instrument  may  be  used  for  other  pur*  2  Edit  174.' 
poses,  as  making  seals,  buttons,  medals,  and  other  things  of  the 
like  nature ;  for  it  is  sufficiently  complete  to  make  an  old  shil* 
ling  or  a  base  shilling  current. 

t  Sect.  68.  By  8  &  9  Will.  3.  c.  26,  s«  1.  it  is  further  enacted.  To  make4ir    ^ 
♦'  That  no  smithy  engraver,  founder,  or  other  person  whatsoever  "»^°<*  W  M 
"  (other  than  and  except  the  parsons  employed  in  the  mint,  Sec*  for  ^vlng^ 
**  &c.)  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  money  rtfund 
^'  make  or  mend,  or  assist  in  the  making  or  mending  of  any  edger  ^^  ^^^  1*^® 
or  edgmg  tool,  instrument,  or  eogme,  not  of  common  use  m  coin^u  hior 
any  trade,  but  contrived  for  marking  of  money  round  Uie  edges  TBiAftov. 
**  with  letters,  grainings,  or  other  marks  or  figures  resembling 
those  on  the  edges  of  money  coined  in  his  majesty's  mint;  nor 
any  press  for  coinage;  nor  any  cutting  engine  for  cutting  round 
blanks,  by  force  of  a  screw,  out  of  flatted  bars  of  gold,  silver, 
**  or  other  metal ;  on  pain  that  every  such  offender  or  ofifenders^ 
''  their   counsellors,  procurers,  aiders,  and  abettors,   shall  be 
"  guilty  of  HIGH  TREASON.'^    But  no  attainder  under  this  act 
shall  work  any  corruption  of  blood,  or  loss  of  dower. — And  by 
7  Ann,  c  £5.  s.  2. ''  Hie  prosecution  for  making  or  mending,  or 
beginning  or  proceeding  to  make  or  mend  any  coining  tool  or 
instrument  herein  prohibited,  or  by  marking  of  money  round 
**  the  edges  with. letters  or  grainings,  may  be  commenced  i^t  any 
**  time  within  six  months  after  such  offence  committed." 

f  Se<^.  69.  It  has  been  determined  by  a  majority  of  the  judges,  Chm  of  John 
that  a  press  of  the  same  sort  as  that  which  is  used  in  the  mint  for  Ben,  Foster*^ 
coinage,  and  proper  to  be  made  use  of  for  coining  guineas,  shil^  sE^t  p^4S0. 
lings,  and  louis^ors,  or  any  other  less  pieces,  but  not  large 
enough  for  coining  crowns  or  half-crowns,  and  which  is  proper  to 
be  made  use  of  for  making  medals,  dial-plates  for  watches,  but- 
tons, and  several  other  things,  and  is  like  those  presses  in  many 
tradesmeii's  shops  for  the  purpose  of  making. watch  kejs,  watch 
chains,  cane  heads.  Sec.  is  not  a  tool  or  instrument  the  making  or 
mending  of  which  will  amount  to  high  treason,  if  it  clearly 
appear  that  the  person  in  whose  custody  it  is  found  intended  to 
make  use  of  it  only  ii^  coining  louis^ors,  and  not  any  of  the  cur* 
rent  coin  of  this  lungdom. 

t  Sect.  70.  By  8  &  9  Will  du  c.  £6.  s.  6.  ^'  No  smith,  engraver.  To  hide,  con- 
"  founder^  or  oUier  person  or  persons  whatsoever  (other  than  and  ^'Ij?'  '**^*  ^ 
'*  excejpt  the  persons  employed  in  the  mint,  and  for  the  use  and  ^fning toHor 
'*  service  of  Ae  mint,  or  persons  lawfully  authorised  by  the  com-  instrument  19 
"  missioners  of  the  treasury,  or  lord  high  treasurer  for  the  ttme  "'°"  *"*^* 
''  being),  shall  knowingly  buy  or  sell,  hide  or  conceal,  or,  without  *°^' 


lawful  authority,  or  sufficient  excuse  for  that  purpose,  know- 
ing^ have  in  his,  her,  or  their  house,  custody,  or  possession, 
any  such  puncheon,  counter-puncheon,  matrix,  stamp,  dye, 
edger,  cuttmg  engine,  or  other  tool  or  instrument  before  men- 
*'  tioned^  on  pain  that  any  such  offender  or  offenders,  their  conn- 

"  sellors. 
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'**  aetlors,  procurers*  aiders^  and  abettors,  shall  be  adjudged  guStj 
**  of  HIGH  TBEA80N.''  But  no  attainder  under  this  act  shall 
work  any  corruption  of  blood,  or  loss  of  dower;  and  the  prosecu^ 
tion  must  be  commenced  within  three  months  after  such  oflFence 
committed. 

t  Sect,  71.  It  is  observkble^  that  the  words  "pattern^*  and 
''  mould!*  are  expressly  mentioned  among  the  articles  enuinerated 
(ip)  Ante,  in  the  first  section  of  this  act  (a),  'but  that  they  are  omitted  in  this 

lect  63.  clause  of  it.    It  has,  however,  been  determined  (b),  that  a  person 

^^^T^Vrnv^  may  be  indicted  under  this  clause  of  the  act  for  having  feloniously 
1^/      '     ^'  and  traitorously  in  his  custody  and  possession  a  mould  made  of 

lead,  on  which  is  made  and  impressed  the  figure  of  the  current 
coin ;  for  that  a  mould  b  comprised  under  the  general  words  of 
this  clause, ''  other  tool  or  instrument ;"  and  therefore  having  the 
custody  thereof  without  lawful  authority  or  excuse,  will  amount 
to  the  crime  of  high  tbbason. 

Eei  V.  LeDnard,      i*  Sect.  72.  It  has  also  been  determined,  that  as  a  mould  is  ex7 

9  fiL  Rep.  809.  pressly  mentioned  by  name  in  the  first  clause  of  the  statute,  with 

respect  to  the  making  or  mending,  an  indictment  for  having  the 

possession  of  a  mould  is  good,  without  averring  it  to  be  **  a  tool 

or  instrument"  within  this  clause  of  the  act. 

ThecaieofJobo  f  Sect.  73.  It  has  also  been  determined,  that  ''  a  press  for 
Crown  Law**  **  Coinage'*  being  mentioned  among  the  tools  and  instruments 
3  Edit  p.  490.    enumerated  in  the  first  clause  of  the  statute,  is  also  within  this 

clause  of  the  statute  **  other  tool  or  instrument." 

Case  of  John  ^c  Sect.  74.  It  has  also  been  determined,  that  if  a  press  of  the 
Bell.  Filer's  game  soTt  as  those  used  in  the  mint,  and  proper  to  be  made  use 
3£dit4do'      ^^  ^  coining  guineas,  shillings,  and  louis^ors,  or  other  less 

pieces,  but  not  large  enough  for  coining  crowns  or  half-crowns, 
be  found  in  the  possession  of  a  person,  his  intending  to  mak^e  use 
of  it  only  in  coining  louu^ors,  and  not  the  current  coin  of  the 
kingdom,  is  ^'  a  sufiicient  excuse"  for  his  having  such  a  press  in 
his  custody. 

Rex  V.  SattoD,  *f*  Sect.  75.  It  is  said,  that  it  is  the  intent  with  which  the  person 
B^H^IL370     ^^^  these  instruments  in  his  custody  that  creates  the  offence,  and 

therefore  it  has  been  determined,  that  a  person  having  m  his  pos- 
session two  iron  stamps,  with  intent  to  impress  the  sceptres  on 
'sixpences,  and  to  colour  and  pass  them  off  for  half-guineas,  is 
indictable  as  a  misdemeanor  at  common  law. 

To  confcy  any  +  Sect.  76.  By  8  &  9  Will.  3.  c.  26.  s.  2.  "  If  any  person  or 
tool  or  instni-  *'  persons  whatsoever  shall,  without  lawful  authority  for  that  pur- 
ment  out  of  the  <«  poge,  veillingly  or  knowingly  convey,  or  assist  in  conveying  out 
wh^bU 'there  ^  o^  kis  majesty's  mint,  any  puncheon,  counter-puncheon,  matrix, 
used  for  the  ^ur-  '*  dye.  Stamp,  edger,  cutting  engine,  press,  or  other  tool,  engine^ 
poae  of  ooining,  «  ^j.  instrument,  used  for  or  about  the  coining  of  monies  there, 
14)^,  '   '*  or  any  useful  parts  of  such  tools  or  instruments,  the  said  person 

''  and  persons  so  offending,  their  counsellors,  procurers,  aiders, 
"  or  abettors,  as  also  all  and  every  person  and  persons  knowingly 
**  receiving,  hiding,  or  concealing  the  same,  shall  be  adjudged 
**  guilty  of  HIGH  tkeasoH/'    But  no  attainder  imder  this  act 

shall 
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bMI  work  conruptioii  of  Mood  or  loss  of  dower:  and  the  prose^ 

cution  must  be  commenced  within  three  months  after  the  otTence  .  . 

committed. 

t  Sect.  77.  By  8  &  9  Will.  3.  c.  26.  s.  3.  "  If  any  person  or  To  mark  the 
*'  persons  (other  than  the  persons  employed  in  his  majesty's  ®1^'.  ^  ***?  ^^ 
"  mint  or  mints,  or  such  as  have  authority  from  the  commis-'  ^  ^^  coontw- 
sioners  of  the  treasury,  or  the  lord  high  treasurer  for  the  time  feit  coin,  ivith 
being),  shall  mark  on  the  edges  any  the  current  coin  of  this  }«««"«' P*^ 
"  kingdom;  or  if  any  person  or  persons  whatsoever  shall  mark  afoHTBBAsoK. 
**  on  the  edges  of  any  of  the  diminished  coin  of.  this  kingdom,  or 
"  any  counterfeit  coin  resembling  the  coin  of  this  kingdom,  with 
**  letters  or  grainings,  or  other  marks  or  figures  like  .unto  those 
"  on  the  edges  of  money  coined  in  his  majesty's  mint,  every  such 
''  offender,  his  counsellors,  procurers,  aiders,  and  abettors,  shall 
''  be  adjudged  guilty,  of  high  treason."    But  no  attainder  shaK 
work  corruption  of  blood  or  loss  of  dower ;  and  the  iM'osecution 
must  be  commenced  within  three  months  after  the  offence  com- 
mitted. 

t  Sect.  7«.  By  8  &  9  Will.  3.  c.  26.  s.  4.  "  If  any  person  or  To  colow,  gild, 
*•  persons  whatsoever  shall  colour,  gild,  or  case  over  with  gold  ^JJJ*  ""^ 
*'  or  silver,  or  with  any  wash  or  materials  producing  the  colour  of  nuj^e  it  resem- 
*'  gold  or  silver,  any  coin  resembling  any  the  current  coin  of  this  ble  the  carrent 
**  kingdom,  or  any  round  blanks  of  base  metal,  or  of  coarse  gold  ^^* "  "'°" 
"  or  coarse  silver,  of  a  fit  size  and  figure  to  be  coined  into 
''  counterfeit  milled  money,  resembling   any  the  gold  or  silver 
'*  coin  of  this  kingdom;  or  if  any  person  or  persons  shall  gild 
"  over  any  silver  blanks  of  a  fit  size  and  figure  to  be  coined  into 
**  pieces  resembling  the  current  gold  coin  of  this  kingdom,  all 
"  and.  every  such  person  and  persons  so  offending,  their  coun- 
'*  sellors,  procurers,  aiders,  ai\d  abettors,  shall  be  guilty  of  high 
^'  TBEASON."     But  no  attainder  for  this  offence  shall  work  cor- 
ruption of  blood,  or  loss  of  dower ;  and  the  prosecution  must  be 
commenced  within  three  months  after  the  offence  committed* 

t  Sect.  79.  It  has  been  resolved,  that  if  the  colour  of  silver  be  Ilexo.Lafc7and 
produced  by  melting  a  small  portion  of  good  silver  with  a  large  c"'^?^^*!^ 
portion  of  base  metal,  and  throwing  it,  after  it  has  been  cut  into  j^i^  140' 
round  blanks,  into  aqua  fortis,  and  thereby  drawing  to  the  sur- 
face whatever  silver  there  is  in  the  composition,  and  making  it 
assume  the  colour  and  appearance  of  real  silver,  is  '^  a  colouring 
with  a  wash  and  materials"  within  the  meaning  of  the  statute.  ' 

t  Sect.  80.  It  seems  also  that  a  count  on  this  clause  of  the  Harris  and 
statute,  and  a  count  on  the  statute  25  Edw.  3.  c.  2.  (a)  ought  not  c^?n  CrT'' 
to  be  introduced  into  the  same  indictment.  .  Law,  1^6. 

(a)  Ante,*  8.  54« 

i*  Sect.  81.  It  is  said,  that  the  money  thus  counterfeited  must  5Bac.Abr.if9. 
resemble  the  true  and  lawful  coin ;  but  it  has  been  determined,  1  Hale,  184. 
that  a  counterfeit  shilling  or  sixpence,  although  they  are  quite  ^^^* 
smooth  ( 1 2),  and  no  impression  of  any  sort  or  kind  discernible  upon 

the 

(19)  Whettier  the  counterfeit  resembles  tlie  cur-  silver  coin,  from  long  wear,  bod,  in  manj  instences, 
rent  coin,  is,  it  is  apprehended,  a  question  of  fact.  eutirelj^  lost  all  traces  uf  the  original  impression,  so 
M  ibe  time  of  the  above  decision,  the  circulating      that  a  round  silver  blank  did  thep  resemble  the 

current 
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.  Welch*  ^  awfiice  o£  them,  are  aufficiently  raiemblio^  the  silver  coin  of 

Cue,  Cases  tbift  kiDgdom  to  make  the  offender  guiky  wittin  the  meano^  of 

Cfo/Law,  293.  the  act  (6). 


TBBASOM. 
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Ho^AtarmM-  f  Sect.  8£.  By  the  15  Geo.  &  c.  28.  **  If  any  person  whatso- 
^  ^v^eiOer  '*  ^^^  ^^^  wash,  gild,  or  colour,  any  of  the  lawful  silver  coin 
^^orccMuter-  ''  called  a  MlUng  or  a  sixpence,  or  any  counterfeit  or  false  shiUtng 
felted,  with  i»-  **  or  Sixpence;  or  add  to  or  alter  the  impression,  or  any  part  of 
Saia  "^*  We  *'  ^^  impression,  of  either  side  of  such  lawful  or  counterfeit  shil- 
%  goiiiL^  or  Um  ^  ling  or  sixpence,  with  intent  to  make  such  shilling  resemble  or 
sizpenoe  »ha]^  **  look  like  or  psss  for  a  piece  of  lawful  gold  coin  called  a  guinea, 
goiDea^isBioB  ^  or  with  intent  to  make  such  sixpence  resemble  or  look  like  or 

pass  for  a  piece  of  lawful  gold  coin  called  a  half-guinea,  the 
person  or  persons  so  offending  in  any  of  the  nutters  afore- 
''  said,  dieir  counsellors,  aiders,  abettors,  and  procurers,  shall  be 
"  adjudged  to  be  guilty  of  high  trbason.''  But  the  blood  of 
the  neirs  of  such  offenders  shall  not  be  thereby  corrupted,  nor 
shall  his  wife  thereby  forfeit  or  lose  her  dower. 

To  alter  »ft«j^  f  Sect.  83.  By  15  Geo.  2.  c.  28.  s.  1.  "  If  any  person  what- 
5Etf  wi£m^  **  soever  shall  file,  or  Miy  wise  alter,  wash,  or  colour  any  of  the 
tralftonuike  ^'brass  monies  called  half-pennies  or  farthings,  or  add  to  or  alter 
tiie  baU^pennv  <«  the  impression  or  any  part  of  the  impression  of  either  side  of 
gj"  ot'^c  **  ^^  halfpenny  or  farthing,  with  intent  to  make  an  halfpenny  re- 
ftinhing  pass  for  *'  semble  or  look  like  or  pass  for  a  lawful  shilling;  or  with  intent 
aaxpenet^h  •*  to  make  a  fiurthing  resemble  or  look  like  or  pass  for  a  lawful 
uioB  TBBAsoN.  ««  gixp^nce ;  tho  person  or  persons  so  offending  in  any  of  the 

**  matters  aforesaid,  their  counsellors,  aiders,  abettors,  and  pro- 
**  curers,  shall  be  adjudged  guilty  of  high  treason.''  But  the 
blood  of  the  heirs  of  such  offenders  shall  not  be  thereby  cor- 
rupted, nor  shall  his  wife  thereby  forfeit  or  lose  her  dower. 

Sed.  84.  As  to  the  second  branch,  concerning  the  bringing 
false  money  into  the  realm,  the  following  particulars  are  ob- 
servable. 

1  Halt,  tt5.  Sect.  85.  PiRST,  That  the  money  so  brought  must  be  counter- 

2t8»  tt9*  317.  feited  according  to  the  similitude  of  English  money.  But  by 
It.  as.  ^  ^  ^  ^^*  ^  ^<^-  c.  1 1 .  it  is  made  high  treason  <<  to  bring  into 
Foster,  m.       **  the  realm  money  counterfeited  according  to  the  similitude  of 

*^  foreign  coin  current  here,  to  the  intent  to  merchandize  there- 

**  with.^' 

Sett.  86.  Secondly,  That  it  must  be  brought  by  one  who 
knows  it  to  be  false. 

1  Hale^ss^  Sect^  87*  Thirdxy,  That  it  must  be  brought  from  a  foreign 

3^  r^^iOL  nation,  and  not  from  Ireland  or  other  place  subject  to  the  crown  of 
S.  P.  C.  3.  England:  for  though  to  some  purposes  they  be  distinct  from  the 
$  last.  18.  realm  of  England,  and  consequently  money  brought  from  thence 
Sum.  IS.  ^^y^  within  the  letter  of  the  statute,  be  said  to  be  brought  into 

the 

current  silver  coin.    But  it  is  apprehended,  tliat  in  20.)  where  marking  a  hammered  piece  of  gold,  not 

the  present  state  of  the  silver  couiage,  when,  upon  round,  with  the  impression  of  a  half 'guinea,  was 

ttU  the  ooin»  the  mint  impiessions  are  distinct  and  held  not  to  be  treason,  because  the  offence  was  not 

sharp,  %  round  blank  could  not  be  said  to  resemble  complete,  that  is.  the  likeness  was  not  completed, 

the  Quraeiit  coin.    See  also  Varie/s  case  (a«l«^  p.  See  the  case  of  P.  and  i.  Welsh,  (1 E.  P.  C.  164.) 
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the  reaUif  yet  intiiMicii  aa  the  oounterfeitinff  is  purisbttbk  there  B.  Treas.  lo. 
by  the  laws  of  oar  king,  as  much  as  in  England,  d^  bringing  ^^^  ^^'  ^'  ^^* 
money  from  such  places  has  been  construed  to  be  no  more  within 
the  act  than  if  they  were  actually  in  England. 

Sect  88.  Fourthly,  That  the  bare  uttering  of  such  money  Sbol  si. 
here,  by  one  who  brought  it  not  over^  is  not  within  this  branch.  *Im*»i«.«»1>i 
But  by  force  of  an  ancient  statute,  if  felse  money  be  found  in  die  ^ 
hands  of  a  suspicious  person,  he  may  be  arrested  till  he  have 
found  his  warrant* 

Sect.  89*  Fifthly,  That  it  is  not  necessary  that  such  £rise  Siim.«i. 
money  be  actually  paid  away  or  merchandized  withal,  for  the 
words  are,  '^  to  merchandize  or  make  payment,''  &c.  which  only 
import  an  inteniion  to  do  so,  and  are  fuUy  satisfied  whether  the 
act  intended  be  performed  or  not.     But  qtusre,  because  both 
Co]ce(ja)  and  Haieijb)  seem  to  hold  otherwise.    However  it  is^  ^a^  3  loit.  18» 
clear,  that  bridging  over  money  counterfeited  according  to  the  W*^***»**^- 
similitude  of  foreign  coin  is  treason  within  1  &  2  Phil.  &  Mar. 
ell. 

Sect.  90.  Also  in  the  said  statute  of  £5  Edw.  3.  c.  2.  there  is 
this  clause^ ''  And  because  that  many  other  like  cases  of  treason 
*'  may  happen  in  time  to  come  which  a  man  cannot  think  nor 
*'  declare  at  this  present  time,  it  is  accorded,  that  if  any  other 
"  case  of  supposed  treason,  which  is  not  above  specified,  dotk 
**  happen  before  any  justices,  the  justices  shall  tarry  without  any 
''  going  to  judgment  of  the  treason,  till  the  cause  be  shewed  and 
*'  declared  before  the  king  and  his  parliament,  whether  it  ought 
*'  to  be  judged  treason  or  other  felony.*' 

Sect.  Ql.  By  virtue  of  this  clause,  many  offences  which  are  not  i  Haie.soe. 
high  treason  within  this  statute,  as  the  murder  of  an  ambassador,  ^J^  \\  - 
&c.  were  declared  by  the  parliament  to  be  high  treason*  But 
these  and  all  other  such  like  declarations  are  made  void  by 
1  Mary,  c  1 .  And  it  seems  that  the  parliament  have  no  such 
pow^  at  this  day  by  virtue  of  the  said  clause,  inasmuch  as  the 
said  statute  of  I  Mary  expressly  enacts,  "  That  no  offence  shall 
"  be  deemed  high  treason,  but  only  such  as  is  declared  and  ex- 
"  pressed  to  be  so  by  d5  Edw.  3.''  and  takes  no  notice  of  the  said 
daose  relating  to  the  parliament. 

And  now  we  are  come  to  offences  which,  besides  those  already 
mentioned  respecting  the  coin,  have  been  made  high  tbea* 
SON  since  the  said  statute  of  1  Mary,  viz. 

I.  Offences  in  upholding  or  favouring  the  power  of  the  pope. 
—II.  Offences  against  the  Protestant  succession. — III.  Ofltences 
of  corresponding  with  rebels  or  enemies. 

I.  Offences  in  upholding  or  favouring  the  power  of  the  pope 
seem  reducible  to  the  following  heads:  First,  Extolling  the 
pope's  power.  Secondly,  Putting  in  ure  Popish  bulls. 
Thirdly,  Perverting  others,  or  being  perverted  to  Popery. 
Fourthly,  Receiving  Popish  orders  or  education  in  Popish 

seminaries, 
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seminarieB/  and  hot  8ubiiiittiiig»  Sic*     Fifthly,  RefiisiDg  a 
second  tender  of  the  oaths. 

And  First,  The  offence  of  extolling  the  pope's  power. 

Sect.  92.  By  5  Eliz.  c.  1.  s.  2..  10.  it  is  enacted,  "  That  if  any 
person  within  the  queen's  dominions  shall  by  writing,  cypher-, 
ing,  printing,  preaching,  or  teaching,  deed  or  act,  advisedly  and 
wittingly  hold  or  stand  with  to  extol,  set  forth,  maintain,  or 
defend  the  authority,  jurisdiction,  or  power  of  the  bishop  of 
Rome,  or  of  his  see,  heretofore  claimed  in  this  realm,  or  by  any 
speech,  open  deed  or  act,  advisedly  or  wittingly  attribute  any 
such  authority  or  pre-eminence  to  the  see  of  Rome,  he  shall  be 
guilty  of  a  praemunire  by  the  first  offence,  and  o6  high  trea- 
son by  the  second ;  but  without  corruption  of  blood  or  loss  of 
dower." 

Sect.  9S.  It  has  been  holden,  That  he  who,  knowing  the 
effect  of  a  book  written  beyond  sea,  brings  it  over  and  secretly 
bells  it ;  and  also,  That  he  who,  by  report  hearing  the  contents 
thereof,  commends  it ;  and  also,  That  he  who,  knowing  its  con- 
tents, secretly  conveys  it  to  a  friend,  with  an  intent  to  pervert 
him,  is  in  danger  of  the  statute :  and  it  has  been  resolved.  That 
he  who,  having  read  the  book,  does  afterwards,  in  discoursing  of 
it,  allow  it  to  be  good ;  and  also.  That  whoever  writes  or  prints 
such  a  book,  and  after  publishes  it,  is  clearly  guilty :  but  it  is 
said.  That  he  who,  having  heard  of  die  contents,  barely  buys  and 
reads  the  book,  is  not  within  the  statute. 

Sect.  94.  It  has  also  been  holden.  That  if  one  who  is  con- 
victed and  condemned  for  an  offence  of  this  nature,  being  after- 
wards demanded  by  the  judges,  whether  he  be  still  of  the  same 
opinion  i  answer  that  he  is,  he  is  guilty  of  high  treason,  as  having 
lidvisedly  maintained  the  pope's  power  a  second  time. 

Secondly,  The  offence  of  putting  in  ure  a  Popish  bull. 

Sect.  95.  By  13  Eliz.  c.  2.  s.  2, 3.  '<  If  any  within  the  queen's 
**  dominions  shall  put  in  ure  any  bull  or  instrument  of  absolution 
*^  or  reconciliation  obtained  from  the  see  of  Rome,  or  shall  take 
upon  him  by  colour  thereof  to  absolve  or  reconcile  any  person; 
or  to  grant  or  promise  any  absolution  or  reconciliation,  or  shall 
willingly  receive  any  such  absolution  or  reconciliation,  or  shall 
obtain  from  the  see  of  Rome  any  bull  or  writing  whatsoever, 
or  publish,  or  any  ways  put  the  same  in  ure,  he  is  guilty  of - 
high  treason.  And  by  s.  4.  accessaries  after  the  offence  incur 
a  prtemunire.  And  by  s.  5,  6.  Those  who  within  six  weeks 
''  disclose  not  an  offer  of  such  bulls.  Sec.  to  some  privy  counsel- 
*'  lor.  See*  are  guilty  of  a  misprision  of  treason." 

Thirdly,  The  offende  of  perverting  others,  or  being  per- 
verted to  Popery. 

Sect.  96.  By  23  Eliz.  c.  1.  s.  2.  8c  3  Jac.  1.  c.  4.  s.  22,  23. 
it  is  enacted,  "  That  if  any  one  shall  pretend  to  have  power,  or 
**  shall  by  any  ways  or  means  put  in  practice  to  withdraw  a  sub* 

"  ject 


€€ 
U 
it 


ti 


« 


4€ 


Ch. ».  OF.  HIGH.  TREASON;  99 


''ject  frpni  his  natural  obedience  to  the  king,  or  to.  .withdraw  totfaeieeof 
"  th^m  for.  that  intent  to  the  Romish  religion,  or  to  move  to.  pro-  R»nic,  is  high 
'*  mise  any  obedience  to  any  foreign  power,  or  to  do  any  overt  i"ale°3S7 
**  act  to  that  intent,  or  to  reconcile  one  to  the  see  of  Rome;  and  sss. 
/*  if  any  person  shall  by  any  means  be  willingly  withdrawn,  or  ^^  Mod.  56. 
"  promise  obedience  as  aforesaid ;  he  is  guilty  of  high  treason/'  ^^  ^  Bolton 

Mich.  26  G.  3.    Fonn  of  indictiDent,  Cro.  Cir.  57S. 

Sect.  97.  But  by  3  Jac.  1.  c,  4.  *'  If  any  person  who  is  reconr  Cawlej,  isr. 
*'  ciled  to  the  see  of  Rome  beyond  the  seaS;  return  into  the  realm 
''  and  submit  himself,  &c*  and  take  the  oaths  within  six  days 
'*  after  his  return,  he  is  excused." 

Sect.  9B.  It  seemeth  that  the  bare  pretending  to  such  a  power^  The  case  of 
without  any  farther  act  in  endeavouring  to  persuade  persons  from  C&mpion  the 
their  allegiance,  or  the  bare  endeavouring  so  to  persuade  them,  o^am  'satU  S» 
without  aiiy  pretence  of  such  a  power,  is  high  treason  within 
these  acts. 

FouEtHLY,  The  offence  of  receiving  Popish  orders  or  educa- 
tion, &c. 

Sect.  99'  By  27  Eliz.  c.  2.  s.  3.  ^'  If  any  ecclesiastic  bom  in  Popbh  priests  -. 
^'  the  queen's  dominions,  and  ordained  or  professed  by  Popish  ^^  taking  the  > 
"  authority,  shall  remain  in  the  queen's  dommions,  or  come  from  °J*!^S'lT 

.  1  1  !•*  !••  ••  i*  ®^  HIGH  TREA^ 

"  beyond  sea,  and  not  submit  to  some  bishop  or  justice  of  peace  tow. 

''  within  three  days,  and  take  the  oaths,  8cc«  he  shall  be  guilty  of  Hale,  3S6,  d37* 

"  HIGH  TREASON." 


Sect.  100.  By  27  Eliz.  c.  2.  s:  15.  ''  If  any  subject,  not  beiii^ 
"  an  ecclesiastic,  shall  not  return  from  a  Popish  seminary  within 
^  six  months  after  a  proclamation  to  that  purpose  in  London,  and^ 
^  submit,  8cc.  within  two  days,  he  shall  be  guilty  of  high  trea- 
*'  SON  whenever  he  shall  otherwise  return.*' 

Sect.  101,  By  27  Eliz.  c.2.  s«  13.  ''  If  any  subject  shall  know 
''  that  any  such  priest  is  within  the  realm,  and  not  discover  hira 
.''  to  some  justice  of  peace,  See.  within  twelve  days,  he  shall  be 
**  fined  and  imprisoned  at  the  queen's  will;  and  if  any  justice  of 
''  peace,  8cc.  to  whom  such  matter  shall  be  discovered,  shall  not 
"give '  information  to  some  of  the  privy  council,  &c.  withip 
^  twenty-eight  days,  he  shall  forfeit  two  hundred  marks." 

In  the  construction  of  this  statute  it  hath  been  resolved. 

Sect.  102.  Rrst,  That  in  an  indictment  grounded  on  this  sta-  Southwell's 
,  tute  against  a  priest  remaining  here  beyond  the  time  limited  by  Ca«.  Pop-  49, 
the  statute,  it  must  be  alleged,  that  he  was  bom  in  the  realmt 
&c.  and  also  that  he  was  ordained.  See.  by  authority  challenged 
or  pretended  from  the  see  of  Rome,  but  that  there  is  no  need  to 
shew  in  what  place  in  particular  he  was  bom,  or  whether  he  wer^ 
ordained  within  the  realm,  or  beyond  the  sea. 

Sect.  105.  Secondly,  That  one  in  Popish  orders,  being  in  it  Rex.  ▼.  O'Cui- 
^hip  in  order  to  go  to  Ireland,  and  driven  by  a  storm  into  icn,  Rajr,  S77p 
^England,  and  immediately  apprehended,  is  not  guilty  of  high  ' 

"  treason 


90  or  men  treason.  bl  i. 

treftSOD  witUfe  tini  act;  for  hk  design  of  goMg  to  Ireland  was 
prevented,  ei  ml  ej^dt  amatus,  ntst  semaiur  effectw^  and  he  was 
forced  into  Engkmd  by  the  act  of  Uod,  and  against  his  will '; 
neither  can  he  be  said  to  remain  here  within  the  intent  of  the 
statute^  because  he  was  compelled  to  it  by  reason  of  the  pro- 
secution. 

Fifthly^  The  offence  of  refusing  a  second  tender  of  the 
oaths. 

Persons  sajing  Sa:t.  104.  By  5  Eliz.  c.  1.  s.  1 1,  12.  8&  £0.  '*  If  any  person 
or  hearing  «'  ^ho  shall  have  a  charge,  cure,  or  office  in  the  churchy  or  an 
refa8in"tibe "^^  '*  office  or  ministry  in  an  ecclesiastical  court,  or  if  any  person 
oatiiB*  ^Uty  of  "  who  shall  wilfully  refuse  to  observe  the  rites  of  the  church  of 
Tmt^ftov.  «^  England,  after  having  been  admonished  by  the  ordinary,  See. 
Vide  udn,        €€  q|.  ^^i^  g||j|]i  ggy  ^j.  \^^^  private  mass,  &c.  shall  refuse  a  second 

SeeiW.&M.  **  tender  of  the  oaths^  he  shall  be  guilty  of  high  treason,  but 
c.  8.  «<  without  corruption  of  blood." 

II.  Offences  against  the  Protestant  Succession. 

Every  penon  +  ^^^^*  ^^'   By  THE  BiLL  OP   RiGHTS,  the    1  Will.  &  Maiy, 

who  shall  be  St.  2.  c«  8*  8*  9*  it  is  recited.  That  it  had  been  found  by  experi- 
'"•JJjf^  ^  ^^^®  inconsistent  with  the  safety  and  welfare  of  this  Protestant 
2aiion^Sr"^  ifct«grf<»ii  to  be  governed  by  a  Popish  prince,  or  by  any  kino  or 
thaaceaf  QtTBEN  marrying  a  Papist;  and  enacted,  '^  That  all  and  every 
Bome^vho  <<  person  and  persons  that  is,  are,  or  shall  be  reconciled  to,  or 
Popeiylor*  ^  AxSi  faoM  commuuion  with  the  see  or  church  of  Home,  or  shall 
marry  a  Papist,  ''  profess  the  Popish  religion,  or  shall  marry  a  Papist,  shall  be 
iflexdadedfrom  u  excluded,  and  be  for  ever  incapable  to  inherit,  possess,  or  enjoy 
ra^NB^of "'  "  T^K  CBOWN  and  government  of  this  realm  and  Irdand,  and 
Great  Britain;  ^'  the  dominions  thereunto  belonging,  or  any  part  of  the  same^ 
■^  a5i*^*'*  "  ""^  ***  *^'  ^^^  every  such  case  or  cases,  the  people  of  these 
ao^  case/ PASS  ^'  realms  shall  be  and  are  hereby  absolved  of  their  allegiance^ 
into  ihe  hands  **  and  the  said  CBOWN  and  government  shall,  from  time  to  time, 
o|^^2«ne«t  "  descend  to  and  be  enjoyed  by  such  person  or  persons,  being 
cessor.  "^  ^  Pfotestants,  as  should  have  inherited  and  enjoyed  the  same,  in 
^  case  the  person  or  persons  so  reconciled,  holding  communiotil, 
^  or  professing  or  marrying  as  aforesaid,  were  naturally  dead.'' 

The  crown  of  ^  ^^'  ^^'  ^^  '^^^  ^^'^  ^^  SETTLEMENT,  the  12  &  13  Will- 

England  limited  3*  <^*  ^*  the  princess  SopAta,  electress  and  duchess  dowager  qf 
to  ue  Pniet-  Hanover,  daughter  of  Elizabeth,  late  queen  of  Bohemia,  who  was 
SoFHrTTr  ^  d^u^Jiter  of  KING  Jamss  THE  FIRST,  is  declared  to  be  next  in  suc- 
danghter  of  cession  in  the  Protestant  line  to  the  crown  of  Great  Britain,  after 
James  the  Flrf^  death  of  kis  Majesty  and  the  princess  Anne  of  Denmark^  without 
^mTwi?  m«uc*  ^  Pbovided  always,  that  all  and  every  person  and 
LiAx  and  ''  persons  who  shall  or  may  take  or  inherit  the  said  crown  by 

«vsBM  Anvb.    *•  virtue  of  the  limitation  of  Ais  present  act,  and  is>  are  or  shall 

^'  be  reconcHed  to  or  hold  communion  with  the  see  or  church  of 
^'  Rome,  or  shall  profess  the  Polish  religion,  or  shall  marry  a 
''  Papist,  shall  be  subject  to  such  incapacities  as  in  the  said  Bill 
^*  OF  RiOHTS  are  provided*  enacted,  and  established/' 

Jd^Sr^Md  *^*^*  ^^^'  ®^  lAmi.  st.«.  C.17.  s.  3.  "If  any  person  or 
directly  to  !?•     ''  I^crsons  shall  endeavour  to  d^Nrive  or  hinder  any  person  who 

«'  shall 
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*'  shall  be  the  neitt  it  suocesstOD  to  the  cbown  for  the  tim^  tempt,  by  omt 

**  being,  according  to  the  limitatioBs  of  the  Act  of  Setixb-  ^  S^^^ 
Mi^NT,  and  according  to  the  Biul  of  Rights,  from  succeeding  guceoAmX^ 
to  the  imperial  crown  of  this  realm,  and  the  dominion  and  ter-  high  treaaon. 
ritories  thereto  belonging,  according  to  the  limitations  in  the 
two  before-mentioned  acts,  and  the  same  maliciously,  advisedly, 

^'  and  directly  shall  attempt  by  an  overt  act  or  deed,  every  such 

^  offence  shall  be  adjudged  high  tbeason." 

Sect.  106.  By  6  Ann.  c.  ?•  s.  ?•  '^  If  any  person  or  persons  Tomaiotajnor 
"  shall  maliciously,  advisedly,  and  directly,  by  writing  or  printing,  ^^^^l^^"^ 
"  maintain  and  affirm  that  the  kino  that  now  is,  is  not  the  law-  theuTd  U 
"  ful  and  r^tful  king  of  these  realms,  or  that  the  pretenoed  not  the  rightful 
**  prince  of  Wales,  or  any  other  person  or  persons,  hath  or  have  ir*?*"*ij  ^ 
^  any  right  or  title  to  the  same,  otherwise  than  according  to  the  cmnoTltiriiMSie 
'*  Bill  of  Rights,  and  the  Act  of  Settlement,  and  the  de«»iitofAc 
"  Act  of  Union  ;  or  that  the  kings  or  queens  of  this  realm,  2]^]!^^  '"^ 
**  with  and  by  the  authority  of  parliament,  are  not  able  to  make  See  Ae  cue  of 
^  laws  imd  statutes  of  sufficient  force  and  validity  to  limit  and  J-  Mattfaewi, 
^  bind  THE  CROWN,  and  the  descent,  limitation,  inheritance,  and  q^r^q  V^* 
^  government  thereof,  any  such  person  or  persons  shall  be  guilty  Srp.  't7i9. 

^  of  high  TREASON  (o)."  (•)  Sec  port, 

that  directly  to 
affinn  the  saae  by  preaching,  teaching  or  advised  speahaig*  is  a  jrcBitmirv* 

Sect.  109.  By  IS  Will.  S.  c.  3.  **  If  any  of  die  subjects  of  the  To  hold  any 
^  crown  of  England  shall,  within  this  realm  or  without^  hold,  en-  «<jW6»ponitoce 
••  tertain,  or  keep  any  intelHgence  or  correspondence  m  person,  «i«D«"or  any 
"  or  by  letters,  messages,  or  otherwise^  wim  the  Pketendeb,  or  either  of  hU 
*'  or  with  any  person  or  persons  employed  by  him,  knowing  such  **"•»  ^^^ 
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persons  to  be  so  employed;  or  shall,  by  bill  of  exchange,  or  ployed  hr him 
**  otherwise^  remit  or  pay  any  sum  or  sums  of  money  for  the  use  orthem^uBioH 
or  service  of  the  said  Pbete'ndeb,  knowing  such  money  to  be  t»»^»ow» 
for  such  use  or  service;  such  person  so  offending  shall  be 
guilty  of  high  tbeason." 

t  Sect.  1 10.    By  1 7  Geo.  2.  c.  39.  the  statute  of  1 3  Will.  3.  if  any  or  dtfaer 
c.  3.  is  extended  to  the  eldest  or  any  other  son  or  sons  of  the  «f  *»>»  ioiu  of 
said  Pbetendeb,  or  to  any  or  either  of  them;  and  '*  if  the  eM-  Ba^halMMdl*^ 
'*  est,  or  any  other  son  or  sons  of  the  said  Pbetendeb  (1)  shall  or  attempt  to 
"  land  or  attempt  to  land,  or  shall  be  found  in  Great  Britain  or  'Sil?    j* 
^*  Ireland,  or  any  of  the  dominions  or  territories  belonging  to  the  |^^  or^y  the 
**  crown  of  Great  Britain,  or  shall  be  found  on  board  any  ship,  dominions 
**  vessel,  or  boat,  being  so  on  board  with  intent  to  land  in  Great  5^^^*^^ 
*'  Britain  or  Ireland,  or  any  of  the  dominions  or  territories  afore-  ^  ^ioh  tbia- 


said 


sow* 


(l)  Janes  the  Second  married  a  princess  of  the 
HoMB  of  MsriMa,  aosd  died  9ltSu  Qermams  on  the 
]7th  September,  1707,  kaviog  one  son  Janet 
Franas,  the  pretended  Prince  of  ^ales  here  al- 
inded  tou  J^Kta  Fittneu  mairied  Afdvta  (Hetntntbui 
gaiieiMy,  graiid*dang|iter  to  the  king  of  Polaad,  and 
died  IB  the  year  1765,  leaving  two  sons,  m, 
Chgria  EdtmdLewu  Catmur  Stuart,  created  Dvcb 
Of  Albavt,  and  Henry  Bmsdiet  Stuart,  created 


Cabvinai.  or  YoBB.  The  Ccunt  married  a 
piineesa  of  Stdberg,  in  Geraany,  and  died  at 
Home  on  the  Slst  December,  1788,  leaTinR  only 
a  natnral  daa^ter,  created  Duchess  of  AlbanT. 
The  OmKnol  was  bom  aft  Rome  on  the  6th  March, 
17S5,  and  died  at  the  same  place,  1805,  withont 
issoe.  By  his  death  the  family  of  Stnart  became 
extinct 
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If  any  officer  or 
•oldier  shall, 
other  abroad  or 
at  sea,  hold  cor- 
respondence 
with  a  nM  or 
memy,  he  is 

guilty  of  HIGH 
TREASON.        % 

1  Hale,  S39. 
(a)  6U  9tt.  if 
this  statote  is 
not  expired. 

All  crimes  and 
offences  that 
are  bioii 
TMASON  by 
the  laws  of 
Er^land,  and 
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said,  fae  and  they  respectiTely  ahaU,  by  this  aet,  l^e  aicyuc^ed 
atiaifited  of  high  tbeason."  .    ^« 

III.  Offence  of  Corresponding  with  Rebek  or  Enemies. 

t  Sect.  111.  By  2  &  3  Ann.  c.  20,  "  if  any  officer  or  soldier 
in  his  majesty's  army  shall,  either  upon  land  out  of  England, 
or  upon  sea,  bold  correspondence  y/iih  any  rebel  or  enemy,  or 
give  them  advice  or  intelligence  either  by  letters,  messages^ 
signs,  or  tokens,  or  any  manner  of  way  whatsoever,  or  shall 
treat  with  such  rebels  or  enemies,  or  enter  into  any  condition 
with  them,  without  the  king's  licence,  or  licence  of  the  genera}, 
lieutenant-general^  or  chief  commander,  every  person  so  of- 
fending, shall  be  adjudged  guilty  of  high  treason."  (a) 

Sect.  115.  Note,  By  7  Ann.  c.  £1.  s.  1,  it  is  enacted,  '^  Thai 
such  crimes  and  offences  which  are  high  treason,  or  misr 
prision  of  high  treason,  within  England,  shall  be  construed, 
adjudged^  and  taken  to  be  high  treason  and  misprision  of  high 
treason  within  Scotland,  and  that  no  crimes  or  offences  shall 
be  high  treason  or  misprision  of  high  treason  within  Scotland, 
but  those  that  are  high  treason  or  misprision  of  high  treason  io 
England:  and  that  the  crown  may  issue  out  commissions  of 
oyer  and  terminer  in  Scotland,  under  the  seal  of  Great  Bri- 
tain, to  such  persons  as  the  king  shall  think  fit,  and  that  three 
lords  of  the  justiciary  be  in  the  said  commission  of  oyer  and 
terminer,  whereof  one  to  be  of  the  quorum,  to  enquire  of,  hear* 
and  determine  such  high  treason  and  misprision  of  high  trea-« 
son  in  such  manner  as  is  used  in  England." 


CHAP.  III. 
OFFENCES  AGAINST  THE  KING. 

Offences  more  immediately  affecting  the  King  are^  First, 
against  the  bullion.  Secondly,  against  the  coin.  Thirdly, 
against  the  privy  council.  Fourhtly,  serving  a  foreign  prince. 
Fifthly,  injuring  the  king's  armour. 

I.  Offences  against  Bullion. 

The  law  respecting  bullion  is  applicable  to  the  following  mat- 
ters :  1  •  Regulations  respecting  articles  manufactured  from  bul- 
lion. 2.  The  exportation  of  bullion.  3.  The  sale  of  bullion. 
4.  The  having  bullion  in  possession  without  being  able  to  ac- 
count for  that  possession.  5.  Counterfeiting  bullion.  As  to 
the  first  point;  as  to  the  several  laws  relative  to  the  manufactur- 
ing of  articles  from  bullion,  Hawkins  has  been  wholly  silent. 
We  therefore  subjoin  from  Mr.  Easfs  Pleas  of  the  Crown, 
Vol.  I.  p.  188,  the  regulations  upon  this  point.  "  By  the  sta- 
tute 28  Ed.  1.  s.  3.  c.  20:  'No  goldsmith  shall  make  any  ves- 
sel. Jewel,  or  any  other  thing  of  gold  or  silver,  except  it  be  of 
gooG    and   true  allay  oz.  gold,   not  worse  than  the  touch  of 

Paris 
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Puir  and  silver  of  ateriii^  allay  or  better :  And  that  the  latter 
should  be  assayed  by  the  wardens  of  the  Goldsmiths'  Com-^ 
pany*  and  marked  with  the  Leopard's  Head;  and  any  such* 
made  otherwise  may  be  seized;  and  if  he  be  attainted  of  the 
fact^  he  shall  be  punishfsd  by  imprisonment  and  ransom  at  the* 
king's  pleasure/  The  standard  of  sterling  was,  tliat  one- 
pound  of  sterling  gold  contained  23  carats,  3  grains  and  a,  half 
of  fine  gold,  and  half  a  grain  of  copper  alloy,  making  together 
24  carats  of  Troy  weight.  But  for  many  years  past,  the  stand- 
ard has  been  fixed  at  22  carats  of  fine  gold  and  two  carats  of  # 
copper.  And  by  the  same  standard,  every  pound  weight  of 
sterling  silver  must  contain  10  oz.  2  penny-weights  of  fine  silver, 
and  18  penny-weights  of  copper  alloy,  making  together  twelve 
ounces.  And  by  the  statute  of  17  Ed.  4.  c.  I.  it  is  provided. 
That  no  goldsmith  shall  sell  any  gold  under  the  fineness  of  1 8" 
carats,  nor  silver  under  the  allay  of  sterling.  By  statute  4  Hen.  7* 
c  2.  all  silver  fi^ed  or  parted,  shall  be  made  so  fine  that  it  may 
bear  12  penny-weights  of  allay  in  a  pound  weight,  and  yet  be 
as  ^ood  or  better  than  sterling.  By  statute  18  Eliz.  c.  15*  gold- 
smiths* wares  are  required  to  be  not  less  in  fineness  than  22 
au^ts  of  gold,  nojT  of  silver  less  than  11  ounces  2  penny- 
weights. By  statute  8  Wm.  3.  c.  8.  after  the  25th  March^ 
16Q7,  no  person  shall  work  or  make  any  manufacture  of  silver 
\e88  in  fineness  than  1 1  ounces  and  10  penny-weights  of  fine  sil- 
ver in  every  pound  Troy;  nor  put  to  sale,  exchange,  or  sell  any 
such,  made  after  that  time,  (unless  it  be  silver  wire  or  such  small 
things  as  are  not  capable  of  receiving  a  mark,)  until  such  time 
as  the  same  shall  be  marked  as  therein  described*  And  if  the 
wardens  and  masters  of  the  said  mystery,  mark  any  plate  for 
good  contrary  to  the  act,  they  shall  also  forfeit  the  value  of  the^ 
plate  so  deceitfully  marked,  to  be  recovered  in  the  manner  pre- 
scribed by  the  act.  By  statute  of  6  Geo.  1.  reciting,  that  it  may 
be  requisite  for  encouraging  the  several  manufactures  of  wrought 
plate,  to  continue  both  the  standard  of  plate  of  11  ounces  10 
penny-weights,  and  abo  the  standard'  of  1 1  ounces  2  penny- 
weights (see  statute  18  Eliz.  c.  15.)  to  the  pound  Troy,  enacts, 
that  from  the  first  of  June,  1720,  all  silver  ^vessels  of  plate,  or 
manufactured  of  silver,  shall  not  be  less  in  fineness  than  those 
respective  standards,  each  to  be  marked  with  distinguishing 
marks;  the  greater  standard  with  the  workman's  mark,  the  mark 
of  the  wardens  of  the  Goldsmiths'  Company,  and  with  the  figure 
of  a  lion's  head  erased,  and  the  figure  of  the  Britannia;  and  the 
lesser  standard  with  the  workman's  mark,  that  of  the  wardens  of 
the  G6ldamiths'  Company,  and  the  figure  of  a  lion  passant,  and 
the  figure  of  a  leopard's  head;  and  that  it  shall  not  be  lawful  to 
make  any  manufoctures  of  silver  of  a  coarser  allay  than  above 
specified,  under  the  penalties  and  forfeitures  prescribed,  by  any: 
laws  then  in  force  concerning  wrought  plate. 

"  The  statute  12  Geo*  2.  c.  26.  reciting  several  prior  statutes 
for  regulating  the  standards  of  gold  and  silver  plate,  enacts, 
"  That  after  the  28th  day  of  May,  1739r-No  goldsmith,  silver- 
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**  BiiiUh/  or  o^r  perdoB^  making;  traditfg,  or  dealiBg  io  gold  or 
''  silver  wares,  within  England,  shall  work  or  make,  er  cause, 
**  &c.  any  gold  vessel,  plate,  or  manufacture  of  gold  whatsoever,, 
less  in  fineness  than  2£  carats  of  fine  gold  in  every  pound 
weight  Troy;  or  any  silver  vessel,  &c.  less  in  fineness  than  11 
''  ounces  2  penny-weights  of  fine  silver  in  every  pound  Troy; 
nor  sell,  exchange,  or  expose  to  sale,  or  export  out  of  thia 
kingdom,  any  gold  or  silver  manufacture,  8cc.  less  in  fineness 
than  such  respective  standards,  on  forfeiture  of  £\0  for  every 
such  offence,  one  moiety  to  the  king^  the  other  to  any  in- 
**  former  who  will  sue;  and  in  default  of  payment,  the  defend- 
ant shall  be  committed  by  the  court,  in  which  judgment  shall' 
be  given  thereon>  to  the  House  of  Correction  for  the  county, 
8cc.  wbere  convicted,  there  to  be  kept  to  hard  labour  not  ex- 
^  ceeding  six  months,  or  until  payment/'  The  act  contains  ex- 
ceptions of  certain  small  wares^  particularly  described.  By  9,  S2 
Persons  (other  than  the  makers  or  workers  thereof)  dealing, 
fcc.  ia  gold  and  silver  wares,  exporting,  selling,  or  exposing  ta 
sale  the  same,  worse  than  the  respective  standards,  who  shall, 
within  fourteen  days  after  notice  of  the  coarseness  thereof,  dis- 
cover to  tbe  party  grieved,  or  to  the  master,  wardens,  or  clerk  of 
any  of  the  companies  of  goldsmiths  of  the  place  where  such 
dealer  resides,  the  name  and  place  of  abode  of  the  maker  or 
worker  diereof,  or  of  the  person  of  whom  such  dealer  really 
bought  the  same,  and  shall  produce  him  if  living,  so  that  he  may 
be  prosecuted ;  and  if  such  dealer  shall  give  material  evidence 
agamst  such  person,  and  the  judge  before  whom  the  trial  is  had 
shalli  under  his  hand,  on  the  record  certify  the  same,  and  also 
t^at  there  did  not  appear  any  ground  to  believe  that  such  dealer, 
8Cc.  was  privy  to  the  fraud;  or  if  such  dealer  shall,  on  the  trial 
of  any  suit  or  prosecution  against  himself  concerning  the  pre- 
mises, prove  that  he  delivered  to  such  maker  or  worker  a  suffi- 
cient quantity  of  standard  gold  or  silver  to  make  the  said  wares, 
and  paid  a  reasonable  price  for  the  fashion  thereof,  or  paid  the 
maker  or  viporker,  or  other  person,  a  market  price  for  standard 
gold  or  silver  of  that  weight,  besides  a  reasonable  price  for  the 
Cushion  lliereof,  then  such  dealer,  8cc«  shall  be  discharged  from 
any  penalty  or  forfeiture  to  be  incurred  by  this  act  for  exporting, 
selling,  or  exposing  to  sale,  such  coarse  gold  or  silver  wares,  and 
from  any  action,  suit,  or  prosecution  for  the  same.  Provided 
(s.  4.)  that  such  dealer,  8u:.  need  not  give  material  evidence,  or 
produce  such- certificate  as  aforesaid,  in  order  to  indemnify  him-^ 
self  from  any  penalty  or  forfeiture  under  this  act,  unless  such  trial 
against  such,  maker,  worker,  or  other  person,  of  whom  the  said 
wares  were  bought,  shall  be  had  within  four  terms  after  such 
discovery  made,  nor  unless  reasonable  notice  shall  be  given  to 
such  dealer,  8cc.  of  the  time  of  such  trial* 

By  s.  5.  after  28th  May,  1739,  No  goldsmith,  silversmith,  or 
other  persoa  whatsoever,  making  or  selling,  trading  or  dealing, 
in  gold  or  silver  wUres^  shall  sell,  exchange,  or  expose  to  sale 
wi&n  England, .  any  gold  or  silver  mtiimiactttres  whatsoever 

made 
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lAade  alMr  tbat  ddici,  or  eicpbft  ^e'  saiiie  out  of  this  ki6^m, 
witii  audi  ilHiiiufSKtiire  of  gold,  (being  of  thie  standard  of  23 
carats  of  fine  goM  per  pound  Troy,)  and  stiich  Manufacture  of' 
8&¥6r,  (being  of  the  standard  of  1 1  ounces  2  penny-weights  of 
floe  silver  per  pound  Troy.)  shall  be  marked  toith  the  mark  cf  the 
tDorker  or  maker ,  which  shall  be  the  Jirst  liters  of  his  christian 
and  mmame,  and  with  the  marks  of  the  Goldsmiths'  Company 
in  London,  vis.  the  leopards  head^  the  lion  passant,  aixd  a  distinct 
variable  mark  or  letter  to  denote  the  year  in  which  such  plate 
shall  be  made,  or  with  the  mark  of  the  worker  or  maker,  and  with 
the  marks  of  the  assayer  at  York,  Exeter,  Bristol,  Chester,  Nor» 
wich,  or  Newcastle  upon  Tyne,  or  plate  (being  of  the  standard 
of  1 1  ounces  10  penny-weights  of  fine  silver  per  pound  Troy,) 
with  the  worker  or  maker's  name  as  aforesaid,  and  with  these 
marks  of  the  said  company,  viz.  the  lion's  head  erased,  the  figure 
cf  a  Britannia,  and  the  said  mark  or  letter  to  denote  the  year  as 
aforesaid,  or  with  the  worker  or  maker's  mark,  and  the  marks  of 
one  of  the  said  cities  or  towns;  upon  pain  of  forfeiting  <£lO,  half 
to  the  crown,  and  half  to  any  informer  who  will  sue  j  and  for  de- 
fiiult  of  payment,  the  offender  shall  be  committed  by  the  court 
ih  which  judgment  shall  be  given  thereon,  to  the  House  of  Cor- 
rection for  the  county,  &c.  where  convicted,  not  exceeding  six 
months,  to  hard  labour,  or  until  payment  be  made  of  the  said 
forfeitttre.     By  sect.  6.  certain  wares,  by  reason  of  their  thin- 
liess  or  smallness,  are  excepted  from  being  marked.    By  statute 
24  Geo.  3.  c.  53.  s.  5.  (to  denote  the  payment  of  a  cettaih  duty,) 
Over  and  besides  the  other  legal  marks,  there  is  required  on  tne 
same  manufactures,  vvhen  sent  to  be  assayed  and  marked,  the 
mark  of  the  king's  head;  on  pain  of  forfeiting,  by  s.  8.  under  die 
like  circumstances  as  are  before  mentionea  in  the  former  act, 
«£50,  to  be  recovered  and  disposed  of  as  aforesaid,  or,  in  default 
of  payment,  to  be  committed  in  like  manner  to  the  House  of 
Correction,  not  exceeding  one  year  nor  less  than  six  months,  or 
until  payment;  and  also  forfeiting  the  gold  or  silver  manuilacture 
so  sold,  exchanged,  or  exposed  to  sale  without  such  mark,  one 
moiety  to  the  crown,  the  other  to  any  person  who  will  sue,  with 
Ae  IHie   exceptions  as  in   the  former  statute,     l^he   statute 
50  Geo.  3.  c.  31.  repeals  the  exceptions  in  the  two  last  men- 
tioned acts  as  to  the  silver  wares,  and  enacts  others  in  lieu  there- 
of. 

Lastly,  by  statute  38  Geo.  3.  c.  69-  it  is  enacted,  that  from 
and  after  the  first  day  of  October,  1798,  it  shall  be  lawful 
for  any  goldsmith  or  other  person,  making,  trading,  or  dealing  in 
gold  wares  in  Great  Britain,  to  work  or  make  any  gold  vessel, 
piate,  or  manufacture  of  ^olfjl  whatsoever,  of  the  standard  of  18 
carats  in  every  pound  weight  Troy;  and  to  sell,  exchange,  or  ex- 
pose to  sale,  or  export  the  same  out  of  the  kingdom.  By  s.  2. 
after  the  said  1st  of  October,  1798,  no  person  shall  sell,  ex- 
change, or  expose  to  sale,  or  export  out  of  the  kingdom,  any 
such  manufacture  of  gold  made  after  that  time  until  marked  with 

a  crawtt^  and  the  %ure8  18,  instead  of  the  mnrk  of  th«  lion  pasr 

n  ^  sant. 
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saut;  on  forfeiture  of  <£]0;  which  mark  is  (bj  s«3.)  to  be  affixed 
by  the  respective  Companies  of  Goldsmiths  in  London,  Edin- 
-  burgh,  Birmingham,  and  Sheffield,  and  by  the  wardens  and  as* 
sayers  of  gold  at  York,  Exeter,  Bristol,  Chester,  Norwich,  and 
Newcastle  upon  Tyne.  By  sect.  4.  c.  5.  this  is  not  to  prevent 
the  making,  selling,  &c.  manufactures  of  gold  of  the  standard  of 
22  carats  directed  by  former  laws;  but  not  to  authorize  assayings 
or  marking  with  the  mark  used  before  the  act,  any  gold  manu- 
factures of  lower  standard  than  22  carats  per  pound  Troy. 

Hence  it  appears,  that  by  statute  28  Ed.  1.  s.  3.  c.  20.  all 
gold  manufactures  were  required  to  be  made  of  good  and  true 
alloy;  that  is,  not  worse  than  the  touch  of  Paris.  By  statute  of 
17  Ed.  4.  c.  i.  gold  was  not  to  be  manufactured  under  the  fine- 
ness of  18  carats  in  the  pound  Troy,  which  was  increased  to  22 
carats. by  statute  18  Eliz.  c.  15.  and  so  continued  by  the  statute 
of  12  Geo.  2.  c.  26.  s.  1.  in  respect  of  all  goods  manufactured 
after  the  28th  May,  1739.  But  by  the  statute  38  Geo.  3.  c.  69. 
8.  1.  it  was  again  permitted  to  be  manufactured  of  the' lower 
Standard  of  18  carats  after  the  1st  of  Oct.  1798. 

By  statute  12  Geo.  2.  c.  26.  s.  5.  manufactured  gold  of  the. 
standard  of  22  carats,  shall  have,  1.  the  worker  or  maker's  mark, 
viz.  the  first  letters  of  his  christian  and  surname.  2.  The  marks, 
of  the. Goldsmiths'  Company  in  I/ondon,  viz.  the  leopard's  head, 
the  lion, passant,  and  a  distinct  variable  mark  or  letter  to  denote 
the  year  in  which  it  was  made:  or  else  it  shall  have,  1.  The 
worker  or  maker's  mark,  together  with,  2.  The  marks  of  the  as- 
sayer  at  York  and  other  places  named,  i.  e.  respectively,  accord- 
ing to  the  parties'  place  of  residence.  By  the  statute  28  Geo.  3. 
c.69«  s.  J.  manufactured  gold  of  tlie  standard  of  18  carats  shall 
be  marked  with  a  crown  and  the  figures  18,  instead  of  the  lion 
passant,  to  be  fixed  by  the  respective  companies  of  goldsmiths 
m.  London,  Edinburgh,  Birmingham,  and  Sheffield,  and  by  the 
wardens  and  assayers,  &c.  at  York,  Exeter,  8cc.  By  statutes  28, 
Ed.  1.  s.  3.  c.  20.  and  17  Ed.  4.  c.  1.  silver  manufactures  were 
to  be  of  true  sterling  allay  or  better,  the  value  of  which  has  been 
'  noticed  before.      By  statute  4  Hen.  7.  c.  2.  the  silver  was  to 

be  made  fine  enough  to  bear  12  penny- weights  of  allay  per 
pound  weight.  By  statute  18  Eliz.  c.  5.  the  standard  was  set- 
tled at  1 1  ounces  2  penny-weights  to  the  pound  Troy.  This  by 
statute  8  W.  3.  c.  8.  was  raised  to  1 1  ounces  10  penny-weights 
in  respect  of  goods  manufactured  after  the  25th  March,  )^7. 
But  the  statute  6  Geo.  1.  c.  II.  s.  41.  confirmed  by  the  statute 
12  Geo.  2.  c.  26.  s.  5.  ratified  both  the  standards  again  under 
distinguishing  marks,  the  one  from  the  1st  of  June,  1720,  the 
other  from  the  1st  of  October,  1798,  as  after-mentioned. '  Sil- 
ver manufactures  of  sterling  allay  were,  by  the  statute  28  Ed.  1 . 
8.  3.  c.  20.  to  be  assayed  by  the  wardens  of  the  Goldsmiths' 
Company,  and  marked  with  the  leopard's  head.  The  marks 
were  afterwards  varied  on  the  change  of  the  standard  by  the  sta- 
tute 8  Wm.  3.  c.  8.  and  distinguishing  marks  given  by  the  sta- 
tute 6  Geo.  1.  c.  11.  s.  41.  upon  establishing  the  two  difi^erent 

standards 
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flrtandards  before  mentioned.  The  marks  in  use  since  the  28th 
May,  1739,  are  fixed  by  the  statute  H  Geo.  £.  c.  26.  to  be  for 
manufactured  silver  of  the  standard  of  1 1  ounces  2  penny* 
Mf^ights  per  pound*Troy>  the  same  marks  as  are  before  set  by 
the  same  statute  for  manufactured  gold  of  22  carats,  and  for 
manufactured  silver  of  the  standard  of  11  ounces  10  penny- 
weights ;  the  worker  or  maker's  mark  as  aforesaid,  and  these 
marks  of  the  Goldsmiths'  Company  in  London,  viz.  the  lion^is 
head  erased,  the  figure  of  a  Britannia,  and  a  distinct  variable 
mark  or  letter  to  denote  the  year  in  which  it  was  made,  or  else 
with  the  worker's  or  maker's  mark,  and  the  marks  of  the  assay- 
ers  at  York,  Exeter,  See.  In  addition  to  the  marks  above-men- 
tioned, there  is  another  mark,  common  to  both  gold  and  silver 
manufactures  of  whatever  standaid;  namely,  the  mark  of  the 
king's  head;  which,  by  statute  24  Geo.  3.  c.  53.  is  required  in 
all  instances  where  other  marks  are  necessary,  to  denote  the  pay* 
inent  of  a  certain  duty. 

'  Th^  principal  offences  created  by  these  statutes  are  the  making, 
workmg,  putting  to  sale,  exchanging,  selling,  or  exporting  any 
gold  or  silver  manufactures  of  less  fineness  than  the  standards 
respectively  fixed  at  the  time  by  the  several  acts.  Besides  the 
particular  penalties  and  forfeitures  inflicted  on  the  delinquents 
t>n  default  of  payment,  the  commitment  vto  the  House  of  Cor- 
rection, it  is  to  be  remembered  that  the  statute  of  28  Ed.  1. 
s.  3.  c.  20.  is  still  in  force,  (Rex  v.  Jackson,  Cowper,  297*) 
.which  subjects  them  to  a  discretionary  fine  and  imprisonment: 
.and  though  the  description  of  the  offence  therein  is  not  so  large 
as  in  the  subsequent  statutes,  yet  the  penalty  of  it  seems  virtually . 
to  be  adopted  in  the  latter,  by  general  words  of  reference  to  for- 
.mer  laws.  Besides  which,  I  conceive  that  offenders  of  this  de- 
scription^ fraudulently  fixing  public  and  authentic  .marks  on 
goods  of  a  value  inferior  to  such  tokens,  are  liable  to  suffer  at 
common  law  upon  an  indictment  for  a  cheat. 

Joseph  Fabian,  a  working  goldsmith^  was  indicted  for  falsify- 
ing plate,  by  putting  in  too  much  allay,  and  then  corrupting  one 
of  the  assay  master  s  servants  to  help  him  to  the  proper  marks, 
with  which  he  stamped  his  plate;  and  being  convicted,  wais 
fined  £\QOy  and  adjudged  to  stand  three  times  in  the  pillory; 
-and  was  also  forejudged  of  his  trade,  that  he  should  not  use  that 
.trade  again  as  a  master  workman.  Such  a  judgment  must  have  • 
been  at  common  law.    (Fabian's  Case,  Kelyng.  39*) 

Exportation  of  Bullion, 

Sect,  1 .  The  offence  of  diminishing  the  quantity  of  the  bullion  of 
the  kingdom  has  always  been  thought  of  very  ill  consequence  (a),  (*)  Sec  Cour- 
as  tending  to  impoverish  the  nation,  and  to  embarrass  trade  (6);  p  "|,^  ^^J 
and  therefore,  with  an  eye  to  these  inconveniences;,  the  statute  Hob.  970./ 
1 7  Edw.  3.  c.  15.  which  was  never  printed  (c),  made  it  felony  to  \^^^*  ^* 
transport  silver,  except  when  wrought  into  plate,  and  carried  over  /j\  ^  i,^^  ^^ 
[by  great  men  to  serve  their  houses;  and  afterwards  the  exporta-  (c) 3 Inst 99. 
tion  thereof  was  prohibited  by  many  other  statutes  (J).      .   *.        (d)  srEdw.s. 

;  .  "      ••  ^  ^^<^^-  5  Rich. «.  c.  t. 

'  '  8  Hen.  4.  c.  16.     9  Hen.  6.  c.  6.     S  Hen.  ft.  e.  1* 
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BvLiio^  «afd  Src/.  2.  But  this  general  rettraitni  being  found  by  experience 
iKoUi^^r  prejudicial  to  trade,  which,  by  exporting  iponey  and  bullion  to 
«im1  gold,  may  one  markety  may  bring  back  such  goods  fro^i  another  as  will  more 
bt  exported.      ^an  make  up  the  loss,  it  is  enacted  by  15  Car.  2.  c.  7*  «•  12^ 

'*  That  it  shall  and  may  be  lawful  to  and  for  any  person  orper- 
''  sons  whatsoever,  to  export  out  of  any  port  in  jEng/^iiuf  or  WaUsf 
'*  in  which  there  is  a  customer  or  collector,  or  out  of  the  town  of 
«<  Berwick^  all  sorts  of  foreign  coin  or  bullion  of  gold  or  silver* 
**  first  leaking  entry  thereof  at  such  custom-house  respectivelyt 
**  without  paying  any  duly,  custom,  poundage,  or  fee  for  the 


'*  same.*' 


9€ 
4* 


Ko  peraoQ  shall  8ect.  S.  But  this  licence  to  export  having  been  often  abused  by 
ojst  ingots  of  exporting  such  silver  as,  having  been  coined  into  English  money 
tkm  of  Spanish  or  wrought  into  plate,  was  afterwards  melted  down  into  the  form 
bars,  on  pain  of  of  foreign  coin  or  bullion,  it  is,  in  order  to  prevent  this  mischief, 
^^^  enacted,  bv  the  £  &  7  Will.  3.  c.  1 7.  s.  3.   ''  That  no  person  do, 

or  shall  presume  to  cast  ingots  or  bars  of  silver  in  imitation  of 
Spanish  bars  or  in^ts  of  silver,  nor  to  stamp  any  mark  or  im- 
pression upon  any  mgot  or  bar  in  likeness  of  the  Spanish  marka 
or  impressions,  upon  pain  that  the  person  herein  offending 
"  shall,  for  every  such  onence,  forfeit  the  silver  so  cast,  and  also 
''  the  sum  of  five  hundred  pounds  ;  one  moiety  to  his  majesty 
'^  and  the  other  to  the  informer,  to  be  recovered,  with  costs  of 
*^  suit,  by  action  of  debt,  bill,  plaint,  or  information.'^ 

Bot  no  moUm  Sect.  4.  By  6  &  7  Will.  3.  c.  1 7.  s.  5.  "  No  goldsmith  or  other 
ii|te«rwhatsoeTer  «#  person  whatsoever  shall  transport,  or  cause  to  be  transported, 
cd  anlen  fint"  "  ^"^  ^'  ^^^^  kingdom  of  England  into  any  parts  beyond  the  seas, 
marked  atGold-  "  any  molten  silver  whatsoever,  but  such  only  as  shall  be  marked 
imiths  HaU»  or  ««  or  Stamped  at  Goldsmiths  Hall  by  the  wardens,  some  or 
nopart^reof^  ''  ^"^  ^^  them,  belonging  to  the  said  company  of  goldsmiths, 
was  of  Uie  iOmt  "  which  mark  or  stamp  the  said  wardens  are  hereby  required  to 
«J»^*«  *'  provide,  and  therewith  to  mark  or  stamp  all  such  silver  as  ^hall 
J^^^^ll^^  "  be  proved  before  them,  or  one  of  them,  in  such  manner  as 
■**  is  hereinafter  mentioned,  to  be  lawful  silver;  nor  unless  a  cer- 
''  tificate  be  first  had  and  obtained  under  the  hand  of  one  or  more 
''  of  the  said  wardens,  of  oath  having  been  made  before  hun  or 
them  by  the  owner  or  owners  of  such  molten  silver,  and  like- 
wise by  one  credible  witness,  that  the  same  is  lawful  silver,  and 
"  that  no  part  thereof  was  (before  the  same  was  molten)  the  ctir- 
^  rent  coin  of  this  realm,  nor  clippings  thereof,  nor  plate  wrought 
''  within  this  kingdom;  which  oath  the  said  wardens,  or  any  one 
**  of  them,  are  and  is  hereby  required  and  authorised  to  adminis- 
ter; and  likewise  to  make  and  grant  A  certificate  thereof 
without  fee  or  reward ;  an  entry  of  which  certificate  shall  be 
duly  made  by  the  said  wardens  in  a  book  to  be  kept  for  that 
purpose ;  and  in  case  any  person  whatsoever,  who  shall  offer 
any  molten  silver  to  be  marked,  as  is  aforesaid,  shall  not  prove 
by  his  or  her  oath,  and  likewise  by  the  oath  of  one  credible 
**  witness,  that  the  silver  offered  to  be  marked  is  lawful  silver, 
**  and  that  the  same  was  not,  before  the  melting  thereof,  the  cur* 
^  rent  coin  of  the  kingdom,  nor  clippings  thereof,  nor  plate 
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wim^  within  tke  atiM»  then*  and  m.  eveiy  Biicfa  case^  it  shall 
-**  be  lawfal  to  and  for  the  said  wardens,  or  any  one  of  them,  to 
^  seise  and  detain  such  moken  silver  so  offered  to  be  mailDed, 
^'  until  such  time  as  such  oath  and  proof  shall  be  made  as  is 
*'  aforesaid. 

Stct*  5.  By  6  8c  7  Will.  3.  c.  17.  s.  6.  "  If  any  person  wfaatso-  Molten  sUw 
*  ever  shall  ship,  or  cause  to  be  shipped,  or  put  on  board  any  ri>»ppe^  without 
vessel,  any  molten  silver  not  stamped  or  marked  by  the  said  ^hh^t^ing' 
wardens,  or  one  of  them,  and  without  certificate  first  obtained  first  stamped,  U 
of  oath  having  been  made  before  the  said  wardens,  or  one  of  •e*»»W«« 
**  them,  of  the  lawfulness  of  such  silver,  in  manner  as  is  aforesaid 
*'  (whidi  certificate  shall  be  shewn  to  some  one  of  the  commis* 
**  sioners  of  the  customs  for  the  time  being,  before  any  cocket  be 
*'  granted  for  the  exporting  such  molten  silver^  in  such  case  it 
"  shall  and  may  be  lawful  to  and  for  any  officer  or  officers  of  his 
**  majesty's  customs  to  seize  such  silver  so  shipped  and  put  on 
''  board ;  one  moiety  to  the  king,  the  other  to  the  officer  or  offi^ 
"  cers  so  seizing  the  same/' 

Stct.  6.  By  6  &  7  Will.  3.  c.  7.  s.  14.  "  And  if  any  person  or  Bdfion  export- 
^  persons  enter  or  ship  any  bullion  allowed  by  this  act  to  be  ex-  ^  ^  ^i  o^^^^ 
**  ported  beyond  the  seas,  other  than  in  the  name  of  the  true  *!j^**!!™!?!L 

mm  "  M  .       -1  %  4»   «    «■  ^        of  the  troe  own- 

'*  owner  or  proprietor,  or  importer^  the  exporter  thereof  shall  for-  er,  b  leinble. 
''  feit  the  same,  or  the  full  value  thereof;  one  moiety  to  the  king, 
^'  and  the  other  moiety  to  the  person  who  shall  seize  or  discover 
"  the  same." 

■ 

Sect.  7.  By  6&7  Will.  3.  c.  17.  s.  13.  "  In  case  any  seizure  jf^  on  teiiuK, 
*'  sliall  happen  of  any  bullion  shipped  to  be  exported,  and  a  doubt  «  donbt  shall 
"  arise  thereon  whether  the  same  be  English  or  foreign  bullion,  Sl't^ir***'*' 
"  the  proof  shall  lie  upon  the  owner,  clairoer,  or  exporter  of  such  sdied  be  2W* 
*'  bullion  that  the  same  \b  foreign  bullion,  and  had  not  been  melted  M  otfcnign, 
**  down  in  this  realm  of  England,  dominion  of  Wales,  or  town  of  ?*^'2kf  , 
*'  Berwick  upon  Tweed**  .    porter.     **" 

Sect.  8.  By  7  &  8  Will.  3.  c.  19*  s.  6.  ''  No  person  or  persofte  No  person  to 
whatsoever  shall  ship  or  cause  to  be  shipped,  or  put  on  bonfd  ^P  molten  sU- 
any  vessel  or  ship  whatsoever,  any  molten  silver  or  buUioh  ^*[hcIat*«iSfi- 
^  whatsoever,  either  in  bars,  ingots,  wedges,  cakes,  pinas,  or  ih  cate  and  oath 
*^  any  other  form  whatsoever,  unless  a  certificate  be  nrst  had  aild  that  the  same  U 
-  obtained  fi-om  the  court  of  the  lord  mayor  and  aldermen  of  the  Jj^^'St  cdnS' 
**  city  of  London^  oath  having  been  made  before  the  said  coilft  clipt,&c.  inEi^^ 
/'  by  the  owner  or  owners  of  such  molten  silver  or  bidlion,  and  'md.  By  9&. 
"likewise  by  two  or  more  credible  witnesses,  that  the  same  ^^^'^'^^ 
^'  molten  silver  and  bullion,  and  every  part  and  parcel  thereof,  hilts,  wrought 
"  was  and  is  foreign  bullion,  and  that  no  part  thereof  was  (before  phite,  fiec.  may 
"  the  same  was  molten)  the  coin  of  this  realm,  or  the  clippings  ^^^V^^» 
^  thereof,  nor  plate  wrought  within  this  kingdpm ;  which  oath 
''  the  said  court  of  the  said  lord  mayor  and  aldermen  of  the  city 
'^  of  London,  are  hereby  required  and  authorised  to  administer, 
"  and  to  examine  strictly  all  and  every  such  person  or  persons  as 
"  shall  make  such  oath  concerning  the  premises,  and  likewise  to 
**  make  and  grant  a.  certificate  thereof  as  aforesaid,  without  fee 
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'^  or  reward ;  which  certificate  shall  alio  contiin  and  expreas  the 
^*  name  and  names  of  the  owner  or  owners  of  such  molten  silFelr 
/^  or  bullion^  and  of  the  witness  or  witnesses,  and  the  true  weight 
^  of  such  molten  silver  or  bullion ;  an  entry  of  which  certificate 
*^  shall  be  duly  made  to  the  said  court,  in  a  book  to  be  kept  fot 
**  that  purpose;  which  certificate  shall  be  shewn  to  the  commis- 
**  sioners  of  the  customs  for  the  time  being,  or  four  of  them, 
*'  before  any  cocket  be  granted  for  the  exporting  such  molten 
^<  silver  or  bullion ;  and  an  entry  thereof  shall  be  also  duly  made 

by  the  said  commissioners  of  the  customs,  in  a  book  to  be  kept 

by  them  for  that  purpose/' 

MoHeniilTeror-  Sect.  9.  By  7  8c  8  Will.  3.  c.  19.  s.  7-  "  If  any  person  or 
***li!^t*Tf***  "  persons  whatsoever  shall  ship,  or  cause  to  be  shipped  or  put 
&c. officermiiy  **  ^^  board  any  vessel  or  ship,  any  molten  silver  or  bullion  what- 
•eise,  &c  "soever,  as  aforesaid,  without  oath,  certificate,  and  entry,  first 

made  and  obtained,  as  is  before  provided ;  in  every  such  case 
it  shall  and  may  be  lawful  to  and  for  any  officer  or  officers  of 
his  majesty's  customs,  or  any  other  person  or  persons,  to  seize 
"  such  molten  silver  and  bullion  so  shipped  and  put  on  board,  as 
''  forfeited ;  one  moiety  whereof  shall  be  to  his  majesty,  his  heirs 
and  successors,  and  the  other  moiety  to  the  officer  and  officers, 
or  persons  so  seizing  the  same ;  and  the  owner  or  owners, 
proprietor  or  proprietors  of  such  molten  silver  or  bullion  shall 
^''  forfeit  double  the  value  of  such  molten  silver  or  bullion ;  one 
*'  moiety  whereof  shall  be  to  his  inajesty,  and  the  other  moiety  to 
"  the  person  that  shall  sue  or  inform  for  the  same,  to  be  reco* 
*'  vered,  with  costs  of  suit,  by  action  of  debt,  bill,  plaint,  or  ii^ 
**  formation,  wherein  no  privilege,  protection,  or  wager  of  law, 
'*  shall  be  allowed,  nor  any  more  than  one  imparlance ;  and  the 
Master  or  otp-  **  captain  or  master  of  such  ship  or  vessel  (if  the  same  belong  to 
fci?  *t900L^  •^  "  a  subject)  who  shall  knowingly  permit  the  said  molten  silver  or 

''  bullion  to  be  put  on  board  his  said  ship  or  vessel,  shall  forfeit 
**  to  such  person  or  persons  as  shall  sue  or  inform  for  the  same, 
*^  the  sum  of  two  hundred  pounds,  to  be  sued  for  and  recovered 
'Vin  manoer  as  aforesaid;  and  in  c;^se  the  ship  or  vessel  ben 
''  man  of  war,  or  vessel  belonging  to  his  majesty,  then  the  captain 
/'  thereof  shall  forfeit  the  sum  of  two  hundred  pounds  to  any  per- 
''  son  that  shall  sue  for  the  same  as  aforesaid,  and  shall  forfeit  his 
employment,  and  be  made  uncapable  of  any  office  or  employ- 
ment, civil  or  military. 

Penalty  on  Sect.  10.  By  7  &  8  Will.  3.  c.  19.  s.  8.  *'  If  any  commissionei 

S^amnSng"'  "  ^'  commissioners,  officer  or  officers  of  the  customs,  shall  grant 
cocket,  &C.        *'  any  cocket  for  exporting  of  any  molten  silver  or  bullion 

'*  whatsoever,  before  such  certificate  first  had  as  by  this  act  is 
''  directed,  and  entry  thereof  made  in  a  book  hereby  directed  to 
.  **  be  kept  by  the  commissioners  of  the  customs;  every  such  com- 
^'  missioner  and  officer  of  the  customs  so  offending  shall  forfeit 
*'  the  sum  of  two  hundred  pounds,  and  be  made  uncapable  of 
"  any  other  office  or  place  of  profit  or  trust  whatsoever. 

lnc««eof  jci-        Sect.  11.  Bv  7  and  8  WilL  3.  c,  19.  s.  9.  ''in  case  any  seizure 

jaraaf  bullion,  ^      ,  <*  of 


44 
44 


1 


ebw^.      OFFEKCKS  AGAINST  tHE  KING.  4l 


4* 
U 


«4 
44 
4t 
4* 


ex- 


44 

4S 


''  ofniiy  moken  tSver  or  bullion  BbaH  baf^eti  to  be  nitde  in  pur-  proof  to  lie  on 
^  suaace  aod  executionof  this  act>-  or  that  any  action,  bill,  plaint,  *^®  owncw; 
**  or  information,  shall  be  brought  for  any  of  the  forfeitures  of 
**  penalties  incurred-  by  this  act,  and  a  doubt  or  question  shall 
*'  arise  thereon,  whether  the  molten  silver  or  bullion  then  in 
question  were  really  and  truly  foreign  bullion,  or  prohibited  to 
be  exported,  or  otherwise  forfeited  by  this  act ;  in  every  such  and  on  feilare 
case  the  proof  shall  lie  on  the  pairt  of  the  owner,  proprietor,  or  ***  *^  forfdted. 
*'  claimer  or  such  molten  silver  or  bullion ;  and  unless  the  ownef, 
**  proprietor,  or  claimer,  or  the  party  sued,  shall  prove  that  th6 
**  molten  silver  or  bullion  in  question  was,  at  the  time  of  th^ 
seizure  or  forfeiture  thereof,  foreign  bullion,  and  that  no  part 
thereof  was  (before  the  same  was  molten)  the  coin  of  this 
realm,  nor  clippings  thereof,  nor  plate  wrought  within  thid 
kingdom;   in  every  such  case,  for  want  of  such  proof,  the 
molten  silver  and  bullion  in  question  shall  be  adjudged,  deemed, 
"  construed,  and  taken  to  be  molten  silver  and  bullion  forfeited 
**  by  this  act,  and  lialble  to  the  penalties  before  mentioned." 

By  St.  43  Geo.  3.  c.  49-  entitled  an  act  t6  amend  so  much  of  the  siWer  andBol- 
acts  of  the  6,  7>  &  8th  of  Will.  3.  as  relates  to  the  exportation  of  lion  n»7  ^  < 
silver  bullion,  enacts,  "  that  it  shall  be  lawful  for  the  lord  high  I»'^/y  «- 

C  1*    1  r      ccncc  from  uie 

**  treasurer,  or  any  three  or  more  of  the  commissioners  of  the  ticMuiy. 

**  treasury,  to  authorize  any  person  to  export  from  Great  Britain 
any  molten  silver  or  bullion  by  licence,  under  his  or  their  respec- 
tive hands,  &c.  without  any  oath,  certificate,  or  other  document 

**  whatsoever,  now  requisite  for  the  lawful  shipping  or  exportation 

**  of  any  such  molten  silver  or  bullion." 

Sah  of  Bullion. 

Sect.  IS.  By  6  &  7  Will.  3.  <;.  17.  s.  7.  "  If  any  broker  or  bro^  Nobboxbr  not 
kers,  not  being  a  trading  goldsmith  or  refiner  of  silver,  shall  buy  being  a  ^oU- 
or  sell  any  bullion  or  molten  silver,  every  such  person  shall  ^^^  boj^tell 
suffer,  for  every  such  offence,  imprisonment  for  six  months,  bnllUm. 
'*  without  bail  or  mainprize." 

Possession  of  Bullion  not  accounted  for. 

Sect.  13.  By  6  &  7  Will.  3.  c.  17.  s.  8.  "  It  shall  and  may  be  For  tbe  disco. 
^^  lawful  to  and  for  one  or  more  of  the  wardens  of  the  said  Tcryofoffend- 
*'  company  of  goldsmiths,  with  any  two  or  more  of  the  court  of  ©niM^waideM* 
"assistants  of  tlie  said  company,  within  the  compass  of  the  oftheGold- 
^*  weekly  bills  of  mortality,  and  to  and  for  any  two  justices  of  the  smithe*  Cofu- 
"peace  within  any  county,  city,  or  town  corporate  out  of  the  5f2Jj«iiita^ 
V  compass  of  the  weekly  bills  of  mortality,  to  enter  into  the  house,  aanstants,  and 
"  room,  or  workshop  of  any  person  who  shall  be  suspected  to  be  two  justices, 
"  guilty  of  buying  or  selling  unlawful  bullion,  and  to  search  for  J^pected  house 
"  the  same ;  and  in  case  the  occupier  or  occupiers  of  such  house,  or  workshop, 
'*  rooin,  or  workshop,  shall  refuse  to  permit  the  said  warden  and  to  search  for 

assistants,  or  justices,  to  make  such  search  as  aforesaid,  it  shall  f^aij^^UJ^^. 

and  may  be  lawful  to  such  warden  and  assistants,  and  justices, 

'*  with  the  assistance  of  a  constable,  to  break  open  any  door,  box, 

^^  trunk,  chest,  cupboard,  or  cabinet,  in  order  to  search  for  and 

'*  discov€;r  such  bullion  as  is  aforesaid ;  and  in  case  the  person  so 

'•^  searching 
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lion  Imllioii  is 
finind,  not 
proring  it  to  be 
neither  eom  nor 
dffwi^  melted, 
to  be  imprisoned 
sb  months. 


To  blanch  oop« 
per  for  sale,  or 
to  bo  J  or  sell 
•ny  heavier 
than  flbfr  and 
wearing  like 

felony. 

4  Gomm.  98* 

1  Hale,  %Vk 


1  Hale,  644. 
Dyer,  88. 


t€ 


ft 


4€ 


U 


4€ 


€€ 


€€ 


€t 


4t 


€i 


**  «6aj)diiiig  thall  at  any  tutae  j^nd  any  auch  uidliwf4il  bullpoii/tfae 
**  persons  so  finding  the  same  are  hereby  required  to  seize  as  weH 
**  such  bullion  as  the  person  or  pensons  in  whose  possession  the 
**  same  shall  be  found  \  ai^l  the  said  ward^is>  assistants,  and  con- 
stables, shall  bring  him  and  her  before  the  next  justice  of  the 
peace ;  which  justice  within  the  weekly  bills  of  mortalily,  and 
**  the  said  two  justices  without  the  said  bills  of  mortality,  shall  and 
*'  may  examine  the  person  so  brought  before  him,  or  found  by 
*^  them  respectively,  upon  oath^  whether  the  bullion  so  found  be 
''  byi^ful  silver,  and  whether  the  saune  was  not  (before  the  melting 
thereof)  the  current  coin  of  this  realm,  or  clippings  thereof; 
and  in  case  the  said  person  so  examined  shall  not  prove  by  his 
^  or  her  oath,  or  by  the  oath  of  one  credible  witness,  before  the 
''  said  justice  and  justices  respectively,  that  the  bullion  so  found 
**  is  lawful  silver,  and  that  the  same  was  not,  before  the  melting 
thereof,  the  current  coin  of  this  realm,  nor  clippings  thereof^ 
then  and  in  such  case  the  said  justice  or  justices  respectively 
shall  commit  the  person  so  examined  to  prfson,  and  shall  secure 
the  bullion  so  found,  and  shall  likewise  oblige  the  persons  that 
can  eive  any  evidence  concerning  the  same,  to  enter  into  a  re- 
cognizance to  prosecute  the  said  offender  and  offenders ;  and 
''  in  case  such  offender  and  offenders  in  whose  possession  such 
unlawful  bullion  shall  be  found,  shall  not,  upon  his,  her,  or  their 
trials  on  an  indictment  for  melting  the  current  silver  coin  of 
this  realm,  prove,  by  the  oath  of  one  credible  witness  at  the 
^'  least,  the  bullion  so  found  to  be  lawful  silver,  and  that  the  same 
^'  was  not  the  current  coin  of  this  realm,  nor  clippings  thereof, 
''  then,  and  for  want  of  such  proof,  such  offender  shall  be  found 
'^  guilty  of  the  offence  contained  in  such  indictment,  and  shall 
'^  suffer  imprisonment  for  the  space  of  six  months,  without  bail 
^'  or  mainp'rize/' 

Countetfeiting  BtdUon* 

Sect.  14.  By  8  8c  9  Will.  3.  c.  26.  s.  6.  made  perpetual  by 
7  Anne,  c.  9,5.  s.  3.  **  Whoever  shall  blanch  copper  for  sale,  or 
''  mix  blanched  copper  with  silver,  or  knowingly  buy  or  sell,  or 
''  offer  to  sale  blanched  copper  alone  or  mixed  with  silver,  and 
''  shall  knowingly  or  fraudulently  buy  or  sell,  or  offer  to  sale,  any 
^*  malleable  composition  or  mixture  of  metals  or  minerals  which 
**  shall  be  heavier  than  silver,  and  look,  and  touch,  and  wear  like 
''  standard  gold,  but  be  manifestly  worse  than  standard,  shall  be 

'*  guilty  of  FELONY." 

Sect.  15.  The  endeavours  of  some  persons  in  making  use  of 
extraordinary  methods  for  the  producing  of  gold  and  silver,  were 
found  by  experience  to.  be  so  prejudicial  to  the  public,  both  from 
the  lavish  waste  of  many  valuable  materials,  and  also  from  the 
ruin  of  many  families,  which  had  been  occasioned  by  such  useless 
expences,  that  it  was  thought  necessary  to  put  a  check  to  such 

5>ractices  by  some  severe  law,  and  for  that  purpose  it  was  made 
elony  by  5  Hen.  4.  c.  4.  "  to  multiply  gold  or  silver,  or  to  use 
**  the  art  or  craft  of  multiplication.''  And  it  was  holden,  that  the 
practising  to  find  out  the  fhilosofhbb's  stone,  by  which  it  i^ 

imagined 
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ioi^gined  Ihat  up  meUHs  may  he  pwde  gijUd,  ythsfdony  ^^tUin  thk 
statute:  but  this  restraint  having  beei;i  found  to  have  no  oithec 
effect  upon  the  unaccountable  yanity  of  those  who  fancied  such 
attempts  to  be  practicable,  but  only  to  send  them  beyond  ^ea  to 
try  their  expenments  with  impnoity  in  other  countries,  the  sta- 
tute of  ^  Hen.  4.  was  at  last  wholly  repealed  by  1  Win.  &  Ma^y. 

II.  Offences  against  the  Coin. 

Sect.  l6.  The  coin  of  Great  Britain  must  be  made  of  sterling  (■}  is  £dir.  s. 
or  standard  metal  (a),  which,  for  the  gold  coin,  at  present  con*  ^ 
sists  of  two  carats  of  copper  melted  with  twenty-two  carats  of  (j^viR^sS't'iy*- 
fine  gold(6);  and  for  the  silveb  coin^  of  eighteen  pennyweights  thmMtia,  ita. 
of  copper  melted  with  eleven  ounces  and  two  pennyweights  of  (^)  ^^  ^^^  '* 
fine  silver  (c).     It  is  said,  that  the  king's  prerogative  does  not  ex*  f^  2' lost  577. 
tend  to  the  alteration  of  the  standard  (J) ;  that  it  is  neither  safe  («)  1  Hale»i97! 
nor  honourable  to  debase  the  coin  below  sterling  («) ;  and  that  in  (/)  ^  ®''  ^"^ 
legitimating  even  foreign  coin,  the  value  of  it  should  be  fixed  (>)is&i4Car. 
comparatively  with  our  own  standard  (f) ;  and  indeed  the  legisla-  s.  c.  3i. 
tnrc  has  ever  appeared  anxious  to  preserve  the  coin  of  the  realm  ^  jy*"*  ^*  ^  ®' 
pure  and  unadulterated(g). — By  a  statute  17  Edw*  3.  s.  15.  which  i«Geo.2.c.f6*. 
was  never  printed,  the  importation  of  bad  money  was  made  9  Geo.  5.  c.  57. 
felony  (A). — By  2  Hen-  6.  c.  9.  the  making  of  payments  in  blanks  ItQ^'t'^'fi' 
which  were  made  of  base  alloy^  was  felony. — By  3  Hen.  5.  c.  1.'  iBGwisic!^^ 
the  coining  or  bringing  in  galley-halfpence,  seskins,  or  doydekins,  (h)  f  Imt.  93. 
was  felony. — And  now,  by  the  25  Edw.  3.  c.  2.  and  1  8c  2  Philip 
&  Mary,  c.  1 1.  it  is,  as  I  have  shewn  in  the  preceding  chapter  (t),  (t)  Ante,  p.  «0. 
high  treason  to  hring  false  money  into  the  realm. 

Sect.  17.  By  6  &  7  Will.  3.  c.  17.  «.  4.  for  the  better  pre-  Tobay  ortcU 
venting  the  clipping,  diminishing,  or  impairing  the  current  coin  gij^^'^^the 
of  this  kingdom,  it  is  enacted,  **  That  if  any  person  whatsoever  cunrotcoin,  in^ 
**  shall  buy  or  sell,  and  knowingly  have  in  his  custody  or  posses-  curs  •  penalty 
**  sion,  any  clippings  or  filings  of  the  current  coin  of  this  king-  ?/ ^^^  J!!!!!!?* 
*'  dom,  he  snail,  for  every  such  onence,  forfeit  the  said  cuppings  sonment  tUl 

or  filings,  and  also  the  sum  of  five  hundred  pounds;  one  paid. 

moiety  to  his  majesty,  and  the  other  to  the  informer,  to  be  re- 
''  covered,  with  costs  of  suit,  by  action  of  debt,  bill,  plaint,  or 
''  information ;  and  the  offender  shall  be  also  branded  in  the  right 
**  cheek  with  a  hot  iron  with  the  letter  R;  and,  until  payment  of 
**  the  said  five  hundred  pounds,  shall  suffer  imprisonment." 

Sect.  18.  By  6  &  7  Will.  3.  c.  17.  s.  2.  *'  If  any  person  or  ToicU.bny.ne. 
persons  whatsoever  shall,  at  any  one  time  or  payment,  ex-  ^^iuer mo- 
change,  lend,  sell,  borrow,  or  buy,  receive  or  pay,  any  broad  nev  for  lew  than 
silver  money,  or  silver  money  undipped,  of  the  coin  of  this  coined  for,  in- 
kingdom,  for  more  in  tale,  benefit,  profit,  or  advantage,  than  If^I^I^ 
the  same  was  coined  for,  and  ought  by  law  to  go  for,  be  lent,  for  every  twenty 
"  sold  for,  borrowed  or  bought,  received  or  paid,  shall  forfeit  the  aWtt«ng«. 
^'  sum  of  ten  pounds  for  every  twenty  shillings  that  shall  be  so 
''  exchanged,  lent,  sold  for,  borrowed,  or  bought,  received  or 
'^  paid,  and  so  in  proportion  for  any  greater  or  lesser  sum ;  one 
"  moiety  thereof  to  his  majesty,  and  the  other  moiety  to  the  per^ 
**  90ti  who  shall  sue  or  inform  for  the  same,  to  be  recovered  (with 
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''  costs  of  suit)  by.  action  of  debt,  bill,  plaint,  or  information, 
*'  wherein  no  privilege,  protection,  or  wager  of  law  shaB  be  al- 
^'  lowed,  nor  any  more  than  one  imparlance.'^ 

To  take,  receive.  Sect.  19-  By  8  8c  9  Will.  3.  c.  26.  8.  6.  "  If  any  person  or 
pay,  or  put  off  f<  persons  shall  take,  receive,  pay,  or  put  off  any  counterfeit  milled 
nraey^aTa  "money.  Or  any  milled  money  whatsoever,  unlawfully  diminished 
lower  rate  than  "  and  not  cut  in  pieces,  at  or  for  a  lower  rate  or  value  than  the 
itsdenomiimtion  «  game  by  its  denomination  doth  or  shall  import,  or  was  coined 
Iwnr*.'**'  "*■'**  or  counterfeited  for,  all  and  every  &uch  person  and  persons 
See 6 &7 Will,  "shall  be  adjudged  guilty  of  felony. — But  no  attainder  shall 
5i  c.  ir.  8.  s.    M  make  any  corruption  of  blood  to  -  any  heir,  or  any  loss  of 

"  dower  to  the  wife  of  such  offender;  and  no  prosecution  shall 
''  be,  unless  commenced  within  three  months  after  such  offence 
"  committed.^'  .   . 

I  4 

To  buy,  wll.  Sect.  20.  By  1 1  Geo.  3.  c.  40.  "  If  any  person  or  persons 

^*f'iff^^'*^'°'  "  shall  buy,  sell,  take,  receive,  pay,  or  put  off  any  counterfeit 
^mn^  fo?i^  ^'  copper  money,  not  melted  down  or  cut  in  pieces^  at  or  for  a 
than  their  deno-  ''  lower  rate  or  value  than  the  same  by  its  denomination  doth  or 

•"'ja**^*^^**°*^'  "  ®^^^  import  or  was  counterfeited  for,  every  such  person  and 
"    ^^^'  "  persons  shall  be  adjudged  guilty  of  felony." 

Wooldridge's         Sect.  21.  It  is  said,  upon  the  construction  of  these  statutes, 

cU^'n^U^  '**    that  if  the  act  of  putting  off  the  counterfeited  coin  be  noi  finally 

t  Edit  251.'       completed,  it  does  not  amount  to  the  crime  described  in  the  sta- 

\  tute;  and' therefore,  although  one  party  has  agreed  to  sell,  and 

the  other  has  agreed  to  buy,  yet  if  the  parties  be  apprehended, 

and  the  monies  seized  while  it  is  counting  out,  the  offence  is  not 

completed ;  for  the  money  is  not  put  cff  until  it  come  into  the 

actual  custody  and  possession  of  the  intended  buyer. 

To  utter  or  ten-  Sect.  9A.  By  15  Geo.  2.  c.  28.  s.  2.  "Whereas  the  uttering 
der  in  payment  i<  q(  folste  money,  knowing  it  to  be  false,  is  a  crime  frequently 
connte^i^^mo-  "  Committed  ail  over  the  kingdom,  and  tfie  offenders  therein  are 
ney  knowingly,  **  not  deterred,  by  reason  that  it  is  only  a  misdemeanor,  and  the 
incan  for  the  ft  punishment  very  often  but  small,  though  there  be  great  reason 
months,  for  the  ''  ^^  believe  that  the  common  utterers  of  such  false  money  are 
second  two  ^'  either  themselves  the  coiners,  or  in  confederacy  with  the  coin- 
ym  imprison.  « e|.g  thereof:  for  preventing  whereof,  be  it  hereby  further 
tbTuiird  ^'  '*  enacted,  if  aAy  person  whatsoever  shall,  after  the  said  29th  day 
'death,  *'  of  September,  utter  or  tender  in  payment  any  false  or  counter- 

'*  feit  money,  knowing  the  same  to  be  false  or  counterfeit,  to  any 
'  "  person  or  persons,  and  shall  be  thereof  convicted,  such  person 

**  so  offending  shall  suffer  six  months  imprisonment,  and  find 
**  sureties  for  his  or  her  good  behaviour  for  six  months  more,  to 
'^  be  computed  from  the  end  of  the  said  first  six  months ;  and  if 
*'  the  same  person  shall  afterwards  be  convicted  a  second  time 
*^  of  the  like  offence  of  uttering  or  tendering  in  payment  any  false 
**  or  counterfeit  money,  knowing  the  same  to  be  so,  such  person 
^'  shall  for  such  second  offence  suffer  two  years  imprisonment^ 
'^^  and  find  sureties  for  his  or  her  good  behaviour  for  two  years 
^^  more,  to  be  computed  from  the  end  of  the  said  first  two  years  ^ 

**  and 
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^'  aDd  if  the  same  person  sliall  afterwarcU  offend  a  tfurd  time  ia  ' 
''  uttering  or  tendenng  in  payment  any  false  or  counterfeit  money; 
"  knowing  the  same  to  be  so,  and  shall  be  convicted  of  such 
**  third  offence,  he  or  she  shall  be  and  is  hereby  adjudged  to  be 
''  guilty  of  felony  without  benefit  of  clergy." — But  the  blood  of 
the  heirs  of  the  offender  shall  not  thereby  be  corrupted,  nor 
shall  his  wife  thereby  lose  her  dower,  and  there  shall  be  no 
prosecution  for  this  offence,  unless  commenced  within  six  months 
after  the  offence  committed. 

Sect.  23.  By  15  Geo,  2.  c.  28.  s.  3.  "  If  any  person  whatso-  Uttering  fal« 
*'  ever  shall  utter  or  tender  in  payment  any  false  or  counterfeit  J|^hm  teodt 
'^  money,  knowing  the  same  to  be  false  or  counterfeit,  to  any  Tr  haTing  other' 
*^  person  or  persons,  and  shall  either  the  same  day,  or  within  the  &Im  money  in 
"  space  of  ten  days  then  next,  utter  or  tender  in  payment  any  SefoJ'offfaace 
"  more  or  other  false  or  counterfeit  money,  knowing  the  same  to  %  year's  rnqniwn- 
^*  be  false  or  counterfeit,  to  the  same  person  or  persons,  or  to  any  "^^  for  ^e 
'*  other  person  or  persons,  or  shall  at  the  time  of  such  uttering  or  ••^^^^  ^^'^ 
^  tendenng  have  about  him  or  her,  in  bis  or  her  custody,  one  or 
''  more  piece  or  pieces  of  counterfeit  money,  besides  what  was  so 
''  uttered  or  tendered,  then  such  person  so  uttering  or  tendering 
^  the  same,  shall  be  deemed  and  taken  to  be  a  common  utterer 
**  of  false  money,  and  being  thereof  convicted  shall  suffer  a  year's 
^'  imprisonment,  and  shall  find  sureties  for  his  or  her  good  beha- 
*^  viour  for  two  years  mqre,  to  be  computed  from  the  end  of  the 
''  said  year ;  and  if  any  person  having  been  once  so  convicted  as 
"  a  common  utterer  of  false  money,  shall  afterwards  again  utter 
"  or  tender  in  payment  any  false  or  counterfeit  money  to  any  per- 
''  son  or  persons,  knowing  the  same  to  be  false  or  counterfeit, 
''  then  such  person  being  thereof  convicted,  shall  for  such  second 
"  offence  be  and  is  hereby  adjudged  to  be  guilty  of  felony  without 
"  benefit  of  clergy." — But  the  blood  of  the  heirs  of  such  offender 
shall  not  be  corrupted,  nor  shall  his  wife  lose  her  dower ;  and 
no  prosecution  shall  be  by  this  act,  unless  commenced  within  six: 
months  after  the  offence  committed. 

Sect.  24.  By  15  Geo.  2.  c.  28.  s.  9.  "  If  any  person  shall  be  Second  offence 
"convicted  of  uttering  or  tendering  any  false  or  counterfeit  [''^'SJortr'"' 
*^  money  as  aforesaid,  and  shall  afterwards  be  guilty  of  the  like  cnpt  of  fonnn* 
**  offence  in  any  other  county  or  city,  the  clerk  of  the  assize,  or  oonviction  eri- 
"  the  clerk  of  the  peace  for  the  county  or  city  where  such  convic-  ^•"**' 
"  tion  was  so  had,  shall  at  the  request  of  the  prosecutor,  or  any 
''  other  on  his  majest/s  behalf,  certify  the  same  by  a  transcript 
''  in  a  few  words,  containing  the  effect  and  tenor  of  such  convic-^ 
''  tion ;  for  which  certificate  two.  shillings  and  sixpence,  and  no 
"  more,  shall  be  paid :  and  such  certificate  being  produced  ii^ 
^  Court,  shall  be  sufficient  proof  of  such  former  conviction.'' 


Sect.  25.  By  15  Geo.  2.  c  28.  s.  6.  *'  Whereas  the  coining  or  Coinen  of  cop- 
counterfeiting  of  any  of  the  copper  money  of  this  kingdom  is  v^ "^J^Sedt*^ 
only  a  misdemeanor,,  and  the  punishment  often  very  small,  it  is  ^". 
"  enacted,  if  any  person  whatsoever  shall  make,  coin,  or  counter* 
t*  feit  any  brass  or  copper  money  commonly  called  a  halfpenny 
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'^  o^  a  /krtiUffg,  tfucfe  person  offieikdinj^  tber^tn,  anA  ftifr,  lier,  iad 
^  their  aiders,  abettors,  and  procurers,  being  thereof  convicted^ 
''  shall  suffer  two  years  imprisonment,  and  find  sureties  for  his  or 
"  hfcr  good  behaviour  for  two  years  more,  to  be  computed  firom 
''  the  end  of  the  said  first  two  years." 

j^ow  felonj^  to  Sect.  26.  But  the  coining  or  counterfeiting  of  the  copper 
coin  copper  monies  of  tbis  realm,  from  being  punished  only  as  a  misdemeanor, 
Sl°c!  4ofMid  conrinuing  greatly  to  prevail,  to  the  great  prejudice  of  trade,  it  is 
d7G.3.  C.12&  enacted  by  11  Geo.  3.  c.  40.  "  That  if  any  person  or  persons 

^  shall  make,  coin,  or  counterfeit  any  of  the  copper  monies  of 
'^  this  realm  commonly  called  a  halfpenny  or  a  farthings  such 
^  person  or  persons  offending  therein,  and  his,  her,  or  their 
''  Counsellors,  aiders,  abettors,  and  procurers,  shall  be  adjudged 
«  guilty  of  felony." 

By  Stat.  37  Geo.  3.  c«  126.  ^*  llie  provisions  of  the  two  last* 
''  mentioned  statutes  (by  name)  and  all  other  acts  concerning  the 
^  copper  monies  of  this  realm  called  a  halfpenny  and  a  farthings 
''  or  any  other  copper  money  of  this  realm,  shall  extend  to  ail 
*^  such  pieces  of  copper  money  as  shall  be  coined  and  issued  by 
*^  order  of  his  majesty,  &c.  and  as  shall  by  royal  proclamation  be 
^'  ordered  to  be  deemed  and  taken  as  current  money  of  this 
''  realm,  as  if  such  pieces  had  been  particularly  mentioned  ia 
*'  such  acts  respectively." 

It  may  now  be  a  question  whether,  under  this  latter  statute,  it 

is  not  optional  to  prosecute  either  for  a  misdemeanor,  as  the 

offence  is  made  by  the  stat.  15  Geo.  2.  or  for  a  felony,  as  it  is 

made  by  that  of  11  Geo.  3.  since  the  provisions  of  both  statutes 

are  extended  to  the  new  copper  coinage?     And  yet  such  an 

option,  without  varying  circumstances,  is  unusual,  and  incongruous 

with  the  general  rule  of  law,  that  the  misdemeanor  is  merged  in 

R.V.  West  and  the  felony.     The  punishment,  however,  under  the  11  Geo.  3.  is 

2*^-  2l  ^*     ^°^y  ^  yeai**s  imprisonment;  which  is  founded  on  the  general  sta- 

^^  ^^^*       tute  of  the  18  Eliz.  c.  7-  s.  3.  (E.  P.  C.  vol.  i.  p.  l62.) 

III.  Offences  against  the  Prwy  CounciL 

Conspiring  to  Scct.  27'  By  3  Hen.  7.  c.  14.  "*  If  any  sworn  servant  in  the 
nmrder  the  kng  **  cmQirEn«-ROLL  of  the  Idng^s  household,  under  the  state  of  a 
orpecrisfBicniyi  u  j^yj^  make  ally  confederacy,  compassing,  conspiracy,  or  imagi«> 

**  nation  with  any  person,  to  destroy  or  murder  the  king,  or  any 
**  loid  of  this  realms  or  any  other  person  sworn  to  the  king's 
''  council,  he  shall  be  guilty  of  felony.'' 

To  wound  •  Sect.  28.  By  9  Ann.  c.  16.  *'  If  any  person  shall  attempt  to 

kLSat**^«Mh.  "  '^^"^  assault,  strike,  or  wound  any  privy  counsellor  in  execution 

''  of  his  ofEce,  he  shall  suffer  as  a  felon  without  clergy." 

IV.  Serving  a  Foreign  Prince,  or  State,  and  deserting  his  Service, 

Persons  going  Ssct.  29-  By  3  Jac.  1.  c.  4.  s.  18,  19-  "  Every  subj)N:t  who 
n^^^prin^  ^^  ®^""  8^  ^"^  ^^  ^^^  reahn  to  serve  any  foreign  prince  or  state, 
without  takuig    '^  Or  shall  pass  over  the  seas,  and  there  voluntarily  serve  any  such 

*'  foreign 
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^  fonagOL  pvoce  or  statei  not  hamg  before  bia  going  taken  Ike  ^  ^^^  ^^ 
**  oath  of  obedience  (a\  shall  suffer  as  a  felon."  lepMicc,  &c. 

^  -"  are  guilty  of 

feloi^.  S  lott.  80.  PaJt.  c.  107.  Cawl.  18S.  (a)  N.  B.  This  oath  of  obedience  is  taken  away  by 
1  will,  and  BiarY,  aesa.  1.  c  8.  s.  ^  and  the  new  oatha  of  allegiance  -and  sapreoaey  enjoined  m  tb6 
room  tbereoC    Vide  c.  80.  a.  41. 

Sect.iO,  And  by  SJac.  1.  c.4.  s.  20,  21.  "If  any  sentle- 
"  man,  or  person  of  higher  degree,  or  any  person  who  hath  bom 
''  any  office  or  charge  in  camp  or  army,  shall  go  out  of  the  realm 
**  to  serve  such /breign  prince^  S^c,  without  being  bound  with  two 
^'  sureties  in  a  bond,  conditioned,  that  he  shall  not  be  reconciled 
**  to  the  $ee  of  Rome,  nor  enter  into  any  conspiracy  against  the 
"  king,  he  shall  be  a  felon.*' 

By  statute  of  59  Geo.  3.  c  60.  rapealing  former  statutes  on 
this  subject  oncts',  "  If  any  natural-born  subject  of  his.  Majesty, 
**  his  heirs  and  successors,  without  the  leave  or  licence  oif  his 
Majesty,  his  heirs  or  successors,  for  that  purpose  first  had  and 
obtained,  under  the  sign  manual  of  his  Majesty,  his  heirs  or 
successors,  or  signified  by  order  in  council,  or  by  proclamation 
of  his  Majesty,  his  heirs  or  successors,  shall  take  or  accept,  or' 
^'  shall  a^e  to  take  or  accept  any  military  commission,  or  shall 
**  otherwise  enter  into  the  military  service  as  a  commissioned  or 
^'  non-commissioned  officer,  or  shall  enlist  or  enter  himself  to 
^  enlist,  or  shall  agree  to  enlist  or  to  enter  himself  to  serve  as  a 
"  soldier,  or  to  be  employed  or  shall  serve  in  any  warlike  or  mili- 
^  tary  operation  in  the  service  of  or  for  or  under  or  in  aid  of  any 
^  fore^n  prince,,  state,  potentate,  colony,  province  or  part  of  any 
''  provmce  or  people  or  of  any  person  or  persons  exercising  or 
''  assuming  to  exercise  the  powers  of  government  in  or  over  any 
foreign  countiy,  colony,  province,  or  part  of  any  province  or' 
people,  either  as  an  officer  or  soldier,  or  in  any  other  militaiy 
capacity ;  or  if  any  natural-bom  subject  of  his  Majesty  shall,' 
**  without  such  leave  or  licence  as  aforesaid,  accept,  or  agree  to 
"  take  or  accept,  any  commission,  warrant,  or  appointment  as  ati^ 
**  officer,  or  shall  enlist  orenter  himself,  or* shall* a^ree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed, 
or  engaged,  or  shall  serve  in  and  on  board  any  ship  or  vessel 
of  war,  or  in  and  on  board  any  ship  or  vessel  used  or  fitted 
out,  or  equipped  or  intended  to  be  used  for  any  warlike  pur-*. 
''  pose,  in  the  service  of  or  for  or  under  or  in  aid  of  any  foreign* 
power,  prince,  state,  potentate,  colony,  province,  or  part  of  any. 
province  or  people,  or  of  any  person  or  persons  exercising  or 
assuming  to  exercise  the  powers  of  government  in  or  over  any 
foreign  country,  colony,  province,  or  part  of  any  province  or 
people ;  or  if  any  natural-bora  subject  of  his  Majestf  shall, 
*'  without  such  leave  and  licence  as  aforesaid,  engage,  contract, 
''  or  agree  to  go,  or  shall  go  to  any  foreign  state,  country,  colony, 
'*  province,  or  part  of  any  province,  or  to  any  place  beyond  the 
^'  seas,  with  an  intent  or  in  order  to  enlist  or  enter  himself  to 
^*  serve,  or  with  intent  to  serve  in  any  warlike  or  military  opera- 
*'  tion  whatever,  whether  by  land  or  by  sea,  in  the  service  of  or 
'^  for  or  under  or  in  aid  of  any  foreign  prinCe,  state,  potentate, 
^  colony,  province,  or  part  of  any  province  or  people,  or  in  tfie 
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^-^  j^if'  ^  wHker  or  id  ai|l  of  aqy  person  or  peraons  ex^^ 
s^MMt  yc  11  j^^WE  to  exer/cb^  the  powers  of  government  iff' 


V  X  ^^x  «»C*  li«!i|5«  country,  colony,  provincq^  or  part  of  any 
'   I  jL^irt  M  Mople,  either  as  an  officer  or  a  soldier,  or  in  any 
^  ^^..^^  gjLJhriT"  capacity,  or  as  an  officer  or  sailor,  or  marine,  in 
"^  «t^  ^tt^'i^  ^P  ^  vessel  as  aforesaid,  although  no  enlisting 
^  ^^1,^^^  ^  MY  or  reward  shall  have  been  or  shall  be  in  any  or 
"*  ^<ike%*«Mf  the  cases  aforesaid  actually  paid  to  or  received  by 
^  ^LtTn.  or  by  any  person  to  or  for  his  use  or  benefit ;  or  if  any 
^  Mf^$!04i  whatever,  within  the  united  kingdom  of  Great  Britain 
^  ^y^  Ireland,  or  in  any  part  of  his  Majesty's  dominions  else- 
"A  ^Were,  or  in  any  country,  colony,  settlement,  island,  or  place 
^  bttioiiging  to  or  subject  to  his  Majesty,  shall  hire,  retain,  en- 
^  gwe,  or  procure,  or  shall  attempt  or  endeavour  to  hire,  retain, 
<4  emnge,  or  procure,  any  person  or  persons  whatever  to  enlist, 
^<  or  to  enter  or  engage  to  enlist,  or  to  serve  or  to  be  employed' 
^  in  any  such  service  or  employment  as  aforesaid,  as  an  officer,' 
^  soldier,  sailor,  or  marine,  either  in  the  land  or  sea  service,  for  or' 
^  under  or  in  aid  of  any  foreign  prince,  state>  potentate^  colony/ 
<<  province,  or  part  of  any  province  or  people,  or  for  or  under  or' 
**  m  aid  of  any  person  or  persons  exercising  or  assuming  to  exer-' 
''  cise  any  powers  of  government  as  aforesaid,  or  to  go  or  to 
''  agree  to  go  or  embark  from  any  of  his  Majesty's  dominions,' 
''  for  the  purpose  or  with  intent  to  be  so  enlisted,  entered,  en- 
^^  gaged,  or  employed  as  aforesaid,  whether  any  enlisting  money. 
^'  pay,  or  reward  shall  have  been  or  shall  be  actually  given  or 
'^  received,  or  not;  in  any  or  either  of  such  cases,  every  person' 
^'  80  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
''  upon  being  convicted  thereof,  upon  any  information  or  indict- 
''  ment,  shall  be  punishable  by  fine  and  imprisonment,  or  either 
'<  of  them,  at  the  discretion  of  the  court  before  which  such  offender* 
"  shall  be  convicted." 

Offences  committed  out  of  the  kingdom,  by  s.  9*  may  be  tried' 
lo  the  court  of  King's  Bench  at  Westminster,  and  the  venue  laid 
at  Westminster  in  the  county  of  Middlesex* 

Desertion. 

By  18  Hen.  6.  c.  19.  it  is  enacted,  "  That  soldiers  retained, 
**  in  the  manner  prescribed  by  the  act,  departing  from  their  cap- 
"  tains  without  licence,  shall  be  guilty  of  felony."  But  this  sta- 
tute is  now  of  little  use,  because  the  method  of  retaining  soldiers, 
therein  referred  to  is  disused  (1). 

+  Sect,  2.   However  by  7  Hen.  7.  c.  1.  and  3  Hen.  8.  c.  5.* 
still  in  force,  **  If  any  soldier,  being  no  captain  immediately  re-' 
'^  tained  with  the  king,  who  shall  be  in  wages  and  retained,  or 
''  take  any  prest  to  serve  the  king  upon  the  sea,  or  upon  the 
''  land  beyond  the  sea,  depart  out  of  the  king's  service,  without 
"  licence  of  his  captain,  he  shall  suffer  as  a  felon,  without  the' 

"  benefit' 

(1)  At  die  dme  of  passing  this  statute,  it  was  indentore  with  the  kmg,  to  serve  him,  for  a  certain 

a  common  mode  of  nusing  men  for  the  king's  ser-  time,  with  a  stipdated  number  of  men,  in  any  en« 

Tice,  for  any  landholder,  or  military  adTcuturer,  terpriie  which  the  king  might  then  have  in  hand, 
who  had  infloenoe  with  othen,  to  contract  by 
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^*  benefit  of  the  defgy.    And  all  justices*  of  peace  in  every  shire 

''  in  England,  where  any  such  o£^nders  be  taken,  have  power  to  ,  «* 

^'  enquire  of  the  said  offences,  and  the  same  to  hear  and  deter- 

^  mine,  as  they  may  do  of  felony,  trespasses,  and  of  other  offencen 

'^  expressed  in  the  king's  commission  to  them  made,  as  though^ 

^  the  said  offences  were  done  in  the  same  shire." 

+  Sect*  3.  And  by  9,  Edw.  G.  c.  2,  *'  If  any  soldier  serving  the 
'^  king  in  his  wars,  in  any  of  his  dominions,  or  on  the  seas,  or  be- 
*^  yond  the  seas,  or  in  Scotland,  depart  without  licence  of  the 
^'  lieutenant,  or  admiral,  or  captain,  &c.  with  booty>  or  otherwise,' 
^xbeing  in  the  enemy's  country,  or  elsewhere  in  the  king's  ser- 
''  vice,  or  out  of  any  garrison  where  he  shall  be  appointed  to 
^  serve,  he  shall  be  adjudged  a  felon,  and  excluded  from  his 
''  clergy ;  and  the  justices  of  every  shire  where,  such  offender 
^  shall  be  taken>  may  enquire  of  and  determine  the  offence,  &c." 

t  Sect.  4.  By  1  Geo.  1.  st.  2.  c.  47.  it  is  enacted,  "  That  \i  ^^"P^J.^^ 
*'  any  person  or  persons  whatsoever  (other  than  such  as  are  or.  to^dc^rshalT 
"  shall  be  enlisted  as  soldiers,  against  whom  sufficient  remedy  \%,  forfeit  40L 
"  already  provided  by  law)  shall,  in  Great  Britain  or  Ireland,,  or 
**  the  isles  of  Jersey  or  Guernsey j  by  words  or  other  means  what- 
**  soever,  directly  or  indirectly,  persuade  or  procure  any  soldier 
''  or  soldiers  in  the  service  of  his  majesty,  his  heirs  or  sjiccessorfif> 
'^  to  desert  or  leave  such  service,  or  shall  go  about  and  endeavour 
**  in  manner  aforesaid,  to  persuade,  prevail  on,  or  procure  such 
''  soldier  or  soldiers  to  desert  or  leave  such  service  as  aforesaid, 
''  every  such  person  or  persons  so  offending  as  aforesaid,  and 
^  being  thereof  lawfully  convicted^  shall,  for  every  such  offence, 
''  forfeit  to  his  majesty,  his  heirs  or  successors,  or  to  any  other 
''  person  or  persons  who  shall  sue  for  the  same,  the  sum  of 
^  forty  pounds,  to  be  recovered  by  bill,  plaint,  or  information,  in 
^  any  of  his  majesty's  courts  of  record  at  Westmimter,  wherein 
*^  no  essoin,  protection,  or  wager  of  law  shall  be  allowed ;  and  if 
"  it  shall  happen  that  any  such  offender  so  convicted  as  afore* 
^  said,  hath  not  any  goods  and  chattels,  lands  or  tenements,  to 
"  the  value  of  forty  pounds,  to  pay  and  satisfy  the  same,  or  that  And  not  haTing 
*'  from  the  circumstances  and  heinousness  of  the  crime  it  shall  S'^^^'J^*-**'  ^^ 
''  be  thought  proper  and  convenient,  the  Court,  before  which  the  soned  six  months 
**  said  conviction  shall  be  made,  as  aforesaid,  shall  award  the  without  bail, 
''  said  offender  to  prison,  there  to  remain  for  any  time  not  ex- 
"ceeding'six  months,  without  bail  or  mainprize,  and  also  to  and  stand  in  th© 
**  stand  in  the  pillory  for  the  space  of  one  hour,  in  some  market-  ^*  ^'^' 
''  town  next  adjoining  to  the  place  where  the  offence  was  com* 
''  mitted,  in  open  market  there,  or  in  the  market-town  itself 
"  where  the  said  offence  was  committed/' 

# 

+  Sect.  5,   By   1  Geo.  1.  st,  2.  c,  47.  s.  2.  it  is  provided.  Prosecution  ia 
**  That  no  such  action  shall  be  brought,  or  prosecution  carried  "*  ^^^^*' 
^  on,  by  virtue  of  this  act,  unless  the  same  be  commenced  within 
^  six  months  after  the  offence  committed."  (1) 

VIL 

^l)  There  is  an  act  of  Parliament  passed  annnaily  for  the  regalaUoUi  paj,  and  discipline  of  the  armj, 
trhich  is  nsnally  caUed  the  Mutiny  Act. 
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VII.  Iffjufing  the  Kin^i  Armour. 

^^iSc^ri^  ^  ^^^^'  ^^'  By  31  Eliz.  c.  4.  *'  If  any  person  having  the  charge 
OT  UT^  ttor^  *^  ^r  custody  of  the  king's  armour,  ordnance,  or  munition,  8tc.  or 
is  felony  with-  ''  of  any  victuals  provided  for  the  victualling  of  any  soldiers  or 
oat  clergy.  tt  mariners,  8lc.  shall  for  lucre  and  gain,  or  wittingly,  advisedly^ 
5  lost  rd.  *  ''  i^d  of  purpose  to  hinder  or  impeach  the  king's  service,  imbezil, 
Cftwiey,  90.  ^'  purloin,  or  convey  away  any  of  the  same  armour,  &c«  to  die 
^vation'^^  '^  value  of  twenty  ihiUingi,  he  shall  be  judged  guilty  of  pelony. 
stores^  and  the  *^  But  such  offender  must  be  prosecuted  within  the  year  next 
node  of  trial  '^  after  the  offence  done;  and  he  shall  not  forfeit  his  heredita- 
^^  ^™^(^^  ^*  ^'^^^  ^y  longer  than  during  his  life ;  nor  shall  his  blood  be 
nndn  die  !^o  "  cormpted,  or  his  wife  lose  her  dower." 

offOk  Tide9&i0WilL3.c.41.  6Geo.l.c«t5»  9Gco.l.c»t8.  17  0eo.lt.  c 40. a.  10.  ftOeo.5. 
c  SO.  1. 15.  poft. 

See  Glcigy.  Stct.  35.   By  22  Car.  2.  c.  5.  it  is  rbcitbd,  "  That  many 

**  persons  are  emboldened  to  commit  the  said  offences  in  con- 
^  sideratiott  that  they  are  allowed  the  benefit  of  clergy,"  and 
ENACTED,  **  that  no  person  who  shall  offend  against  the  said  act 
''SI  Eliz.  C.4.  shall  be  admitted  to  the  benefit  of  clergy." 

Benefit  of  clergy  is  restored  in  the  said  offences  by  st.46.4.  c«5. 
To  bum  or  dj^  Sect.  S6.  By  12  Geo.  3.  c.24,  "Whoever  shall  either  within 
U^t^ps,  ^'  ^^*  rea^,  or  in  any  of  the  countries  or  places  thereunto  be- 
stores,  dock-  **  longing,  wilfully  and  maliciously  set  op  fire  and  bum,  or  other- 
yvdhmmafg^  (t  yf\gQ  destroy,  or  shall  cause  the  same  to  be  done,  or  shall  aid 
£^y  witlioat  ''  or  assist  in  the  setting  on  fire,  burning,  or  otherwise  destroying 
clergy.  ^  of  any  of  his  majesty's  ships  or  vessels  of  war,  whether  on  float 

^^  or  building  in  any  of  his  majesty's  dock-yards,'  or  building  or 
^  repairing  by  contract  in  any  private  yards  for  the  king's  use : — 
^  or  any  of  his  majesty's  arsenals,  magazines,  dock-yards,  rope- 
^  yards,  victualling-offices^  or  any  of  the  buildings  erected  therein, 
SeelndietMiit,  u  q^  belonging  thereto ;  or  any  timber  or  materials  there  placed. 
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tM*-*^'  ^*^    "  ^^^  building,  repairing,  or  fitting  out  of  ships  or  vessels ;  or  any 

^^  of  his  majesty  s  military,  naval,  or  victualling  stores,  or  other 
^  ammunition  of  war,  or  any  place  or  places  where  any  such 
**  stores  or  ammunition  shall  be  kept  or  deposited,  shall  suffiet 
^  death  without  clergy." 


CHAP  IV. 

OF  PRAEMUNIRE. 

roc  theJiittofy  OFFENCES  more  immediately  against  the  king,  not  capitd, 
^o64C€mn4  come  generally  under  the  titles  of,  1st,  Pramumre;  2dly^  Mis- 
C.8.  prision;  and  3dly,  Contempts. 

In  treating  of  pramunire  I  shall  consider  what  offences  come 
under  this  notion ;  and  how  they  are  punished. 

Offences  coming  under  the  notion  otpramimre,  seem  to  be 
against  the  prerogative  of  the  crown  ;  or  against  the  authority 
of  the  kino  and  parliament. 

Those  against  the  prerogative  of  the  crown  seem  to  come 
under  the  following  particulars:  1.  Making  use  of  papal  bulls. 

2.  Derogating 
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Jk  Dan^jKCbg  from  the  king's  common  law  courts.  3«  Appeal- 
Uig  to  Rome  from  any  of  the  king's  courts.  4.  Exercising  the 
jurisdiction  of  a  aufiiragan  without  the  appointment  of  the  bishop 
pf  the  diocese.  5.  Refusing  to  elect  or  consecrate  the  person 
nominaled  by  the  king  to  a  bishopric,  6.  Maintaining  the  pope's 
power.  .  7.  Bringing  in  Agnus  Dei.  8.  Contributing  to  the 
maintenance  of  a  popish  seminary.  9*  Refusing  the  oaths. 
10.  Solemnizing  matrimony  with  certain  branches  of  the  royal  « 
Ikmily.  ^ 

Sect.  1,  But  inasmuch  as  these  offences  depend  chiefly  upon 
atatutes  made  for  the  presenration  of  the  sovereignty  of  the 
CROWN  from  the  incroachments  of  the  see  of  Rmne,  1  shall«  in 
order  to  shew  the  reasoni^bleness  of  these  laws^  take  a  short  view 
of  those  usuq;>ations  which  made  them  necessary. 

5ecl.  8.  It  is  the  general  opinion  that  Christianity  was  first  Dav.  as.  88. 
planted  in  this  island  by  some  of  the  Eastern  Ckurckes,  which  is  ^^*  ^ 
very  probable^  from  the  antient  Britons  observing  Easter  4Coiiiui*.c.8. 
always  on  the  fourteenth  day  of  th^  month,  accordu^  to  the  cuav 
tom  of  the  east. 

Sect.  5.   But  THE  Saxons  being  converted  about  the  year  Panon8,c6; 
600,  by  persons  sent  from  Rome,  and  wholly  devoted  to  the  in*  fe^^^*^* 
terest  thereof,  it  cannot  be  expected  that  such  an  opportunity  of  Barrow,  1 58  to 
enlarging  the  jurisdiction  of  that  See  should  wholly  be  neg*  f62. 

Co.  Litt.  154. 
344.    Seld.  Ja.  Ang.  42.  69. 

Sect.  4.  And  yet  Parsons,  in  his  attempt  to  answer  Sir  Edward 
Cok^s  fifth  report  concerning  the  king's  ecclesiastical  authority, 
is  scarce  able  to  produce  any  instances  of  the  papal  power  in 
this  kingdom  before  the  Norman  Conquest.  Indeed  he  tells 
us,  that  four  or  five  persons  were  made  bishops  by  the  pope  at 
die  first  conversion,  but  offers  not  any  example  thereof  between 
the  year  669  and  the  conquest;  and  it  is  certain^  that  all 
bishoprics  were  then  conferred  by  the  king's  delivery  of  a  ring 
and  a  pastoral  staff. 

Sect.  5.  Neither  is  he  able  to  produce  any  instance  that  looks  p»rs.  c.6.p.t9, 
like  an  appeal  to  Rome  before  the  conquest,  except  in  the  case  ^'^o  to^. 
of  two  bishops ;  and  he  is  forced  to  own,  that  even  one  of  the  f^^^'       ^ 
bishops  was  deposed  by  two  kings,  and  could  get  no  relief  against  Seld.  Ja.  Ang. 
either  of  them,  notwithstanding  the  pope's  utmost  application  in  ^^*  ^^'  ^^* 
his  favour. 

Sect.  6.  Nor  can  he  shew  more  than  four  or  five  instances  of  Par8.c.6.  p.5r 
exemptions  from  ordinary  jurisdiction,  granted  or  confirmed  by  ^^i^  ^^ 

Sopes  to  religious  houses  in  those  days,  which  plainly  shews  that  ^i  Ed.'s.  ho* 
lis  concurrence  was  not  thoyght  necessary ;  and  it  appears  that  Co.  Dtt.  i44b 
Our  ancient  kings,  of  their  own  authority,  exempted  some  abbeys  Jf^^^ 
from  episcopal  jurisdiction;  and  it  hadi  always  been  a  received  6H.7'.  14. 
mle,  even  in  the  times  of  popery,  that  the  chancellor  shall  SR.Abr.sso, 
visit  a  church  of  the  king's  foundatioi^  notwithstanding  it  be  not  ^^^* 
specially  exempted. 

Sect.  7.  But  THE  POPB  havins  favoured  and  supported  WUIiam  Davis,  90. 9S. 
the  Bret  ia  his  invasiop  pi  the  kmgdpm.  took  that  opportunity  of  \^'^^^ 

E  2  enlarging  ' 
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Bk^i. 


Seld.  5a.  Aogl. 
67. 


S  IiuU  584. 
Davis,  95. 


S  Inst  580. 


enlarging  his  incroacbments^  and  in  this  king's  reign  began -16 
send  his  legatea  hither ;  and  prevailed  at  first  vith  Henry  the 
First,  aad  afterwards  with  King  John,  to  give  up  the  donation  of 
bishoprics ;  and  in  the  time  of  King  Stephen,  gained  the  prero- 
gative of  appeals^  and  in  the  time  of  Henry  the  Second  exempted 
all  clerks  from  the  secular  power. 

Seld.  Epinomis,      Sect,  8.  Indeed  this  king  did  at  first  strenuously  withstand 

C'^\  these  innovations,  and  abolished  most  of  them  by  the  consti* 

Davis, 91.         TUTiONS  OF  CLARENDON :  but  upou  the  death  of  Becket,  who, 

for  having  violently  opposed  the  king,  was  slain  by  some  of  his 

servants,  the  pope  got  such  an  advantage  over  the  king,  that  h^ 

.was  inever  after  able  effectually  to  execute  those  laws.  * 

♦ 

Sect.  9*  And  not  long  after  this,  by  a  general  excommunicatioi) 
of  the  king  and  people,  for  several  years,  because  they  would  not 
suffer  an  archbishop  to  be  imposed  upon  them.  King  John  was 
reduced  to  such  straits,  that  he  was  obliged  to  surrender  his  king* 
doms  to  THE  POPE|  and  to  receive  them  again^  to  hold  of  him  for 
the  rent  of  a  thousand  marks. 

Sect,  10.  And  in  the  following  reign  of  Henry  the  Third,  pwrily 
from  the  profits  of  our  best  church  benefices,  which  were  gene- 
rally given  to  Italians,  and  others  residing  at  the  court  of  Kome, 
and  partly  from  the  taxes  imposed  by  the  pope,  there  went 
yearly  out  of  the  kingdom  seventy  thousand  pounds  sterling.       ' 

Sect,  11.  The  nation,  being  under  this  necessity,  was  obliged 
to  provide  for  the  prerogative  of  the  prince  and  the  liberties  of 
the  people  by  many  strict  laws.  And  in  the  reign  of  Edward  the 
First,  religious  houses  were  prohibited,  under  high  penalties,  to 
send  any  thins  to  their  superiors  beyond  seas ;  and  it  was  de- 
clared by  parliament,  that  the  pope's  taking  upon  him  to  dispose 
of  English  benefices  to  aliens,  was  an  incroachment  not  to  be 
endured.  And  soon  after  these  grievances  produced  those  more 
severe  laws  against  the  above-mentioned  offences  of  this  naturCii 
the  particulars  whereof  are  before  set  forth. 

Sect.  12.  The  first  offence,  viz.  That  of  making  use  of 
papal  bulls,  is  made  a  pramumre  by  many  ancient  as  well  as  later 
statutes ;  for  it  is  enacted  by  25  Edw.  3.  st.  6.  called  the  statute 
of  provisors,  "  that  whoever  shall,  by  a  papal  provision,  disturb 
''  any  patron  to  present  to  a  benefice,  &c.  shall  be  fined  and  im* 
'^  prisoned  till  he  make  full  renunciation,  8cc." :  by  25  Edw.  3* 
St.  5.  c.  22.  "  that  if  any  one  purchase  a  provision  of  an  abbey  or 
"  priory,  he  shall  be  out  of  the  king's  protection :"  by  38  Edw.  3.^ 
and  12  Rich.  2.  c.  15.  and  13  Rich.  2.  st.  2.  c.  2.  "  that  whoever 
''  shall  accept  a  benefice  contrary  to  25  Edw.  3.  shall  be  banish-'^ 
'*  ed:'*  by  13  Rich.  2.  st.  2.  c.  3.  "  that  whoever  shall  bring  a 
''  sentence  of  excommunication  against  any  person  for  executing 
'^  the  said  statute  of  25  Edw.  3.  shall  suffer  pain  of  life  and  mem- 
"  ber:''  by  16  Rich.  2.  c.  5.  "  that  whoever  shall  purchase  or 
''  pursue,  or  cause  to  be  purchased  or  pursued,  in  the  court  of 
^^Kome  or  elsewhere,  any  translations,  processes,  sentences  ol 
**  excommunication,  bulls,  instruments,  or  other  things,  contrary 
*'  to  the  tenor  of  that  statute,  which  touch  the  king,  against  him,' 

"  hia 


Whoever  shall 
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sue, or  use  any 
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*^  h]«  crown,  his  i^gaKty,  or  his  realm^  or  bring  them  within  this 
*'  reahn,  or  receive  theni^  See.  shall  be  out  of  the  king's  protection,   ' 
^'  and  their  lands  and  tenements,  goods  and  chattels,  forfeited  to 
*^  the  king;  and  they  shall  be  attached  by  their  bodies,  8cc." :  by 
2  Hen.  4.  c.  4. ''  that  whoever  shall  purchase  from  Rome  a  pro- 
**  vision  of  exemption  from  ordinary  obedience:"  and  by  2  Hen.  4. 
c.  4. ''  that  whoever  shall  put  in  execution  bulls  purchased  by 
''  those  of  the  order  of  Cisteaux  to  be  discharged  of  tithes,  shall 
^  incur  the  like  penalty."     Also  offenders  of  this  nature  are  far- 
ther restrained  by  the  6  Hen.  4.  c.  1,;  the  7  Hen.  4.  c.  8.;  the 
9  Hen.  4.  c.  8.;  and  the  3  Hen.  5.  c.  4.;  by  which  the  statutes 
abovementioned  are  enforced  and  explained.    And  by  23  Hen.  8. 
e*21.  s.  22.  ''  whoever  shall  sue  for  or  execiite  any  licence,  dis- 
^*.  pensation,  or  faculty,  from  the  see  of  Rome  /'  and  by  28  Hen.  8. 
c«  -16.  (by  which  all  bulls,  briefs,  &c.  heretofore  obtained  from 
Rome,  are  made  void)  ''  whoever  shall  use,  allege,  or  plead  the 
<'  same  in  any  court,  unless  they  were  confirmed  by  that  statute, 
^'  or  afterwards  by  the  king,  shall  incur  the  like  penalty."    Yet  it 
hathJi>een  holden,  that  the  alleging  of  an  ancient  bull  in  order  to 
induce  another  principal  matter  whereon  to  ground  a  title,  with- 
out claiming  any  thing  from  the  bull  itself,  is  not  within  this  t  Lev.  i5i. 
statute. 

Sect,  13.  By  13  Eliz.  c.  2.  those  who  purchase  any  bull,  &c.  i  Hale,  64S. 
from  Rome,  are  guilty  of  high  treason.     But  those  ancient  sta-  Vide  tup.  c  X 
iutes  still  continue  in  force ;  and  it  is  in  the  election  of  the  ^*^'  *• 
CROWN  to  proceed  either  upon  them,  or  13  Eliz.  c.2.     Also  by 
the  said  statute  of  13  Eliz.  *^  the  aiders,  comforters,  and  main- 
^*  tainers  of  such  ofifenders  after  the  offence,  to  the  intent  to  uphold 
**  the  said  usurped  power,  incur  a,pramunire.'* 


oecr.  14.    XHE  SECOND  oFFi£NC£  or  mis  naiure,  vtz»   inac  oi  ifasa&^ectiQe 
derogating  from  the  king's  fiX)mmon-law  courts,  is  said  to  have  iaany«>«»gn 
been  a  high  offence  at  common  law,  and  is  made  a  pramunire  by  ^  proceeding 
many  ancient  statutes; -for  by  27  Edw.  3.  c.  1.  and  38  Edw. 3.  intbeconmion^ 
x>f  provisors,  "  If  any  subject  draw  any  out  of  the  realm  in  plea,  l»w  coum,  it  k 
"  whereof  the  cognizance  pertains  to  the  king's  courts,  or  of  J  jlaiS!i76. 
'^  things  whereof  judgments  be  given  in  the  king's  court,  or  sue  Bast  466. 
^  in  any  other  court,  to  defeat  or  impeach  the  judgments  given  in  ^'^'^f^**^' 
^  the  king's  court,  he  shall  be  warned  to  appear,  8cc.  in  proper  j), pnemiua. 
''  person,  at  a  day  containing  the  space  of  two  months;  at  which 
'^  if  he  appear  not,  he  and  his  proctors,  &c.  shall  be  put  out  of, 
the  king's  protection,  his  lands  and  chattels  forfeited,  his  body 
imprisoned  and  ransomed  at  the  king's  will,  8cc."     Also  in 
21  Jac.  1.  c.  3.  s.  4.  to  procure  any  action  to  be  delayed  after 
jiotice,  other  than  by  regular  process,  is  a  prttmunire. 

Sect.  15.  And  by  l6  Rich.  2.  c.  5.  "  Both  those  who  shall 
''  pursue  or  cause  to  be  pursued  in  the  court  of  Rome  or  else- 
**  where  any  processes  or  instruments,  or  other  things  whatsoever 
^*  which  touch  the  king,  against  him,  his  crown,  and  regality,  or 
*'  his  realm,  and  also  those  who  shall  bring,  receive,  notify,  or 
^  execute  them,  and  their  abettors^  8cc.  shall  be  put  out  of  the 
-**  king^s  protection,  &c.'' 

Sect*  l6. 
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• 

$  Built  f«9.  Sed^  16.  In  the  codstaction  of  dieie  Mmtntes  it  was  hoMen, 
s  iDBt.  it5.  that  certain  commissionerB  of  sewers  for  sammomng  one  before 
C  Jac.  936.       i^Qj  ^}|Q  y^  g^l  2  judgment  at  law,  and  imprisoning  him  tiU  he 

would  release  it»  were  guilty  of  a  preBmmmre* 
3  Inst.  If 3.  5^^jF.  17.  Also  there  have  been  formerly  many  strong  opinions^ 

«  Oiiu  cii*^97,  ^'^^t  8uit8  in  equity  to  relieve  against  a  judgment  at  law  are  within 

D.  201. 30i»  *  these  statutes ;  especially  if  the  end  thereof  be  to  controvert  the 

1  Ler.  «4i.  y^ry  point  determmed  at  law,  or  to  seek  relief  after  judgment  in 

?D?AbnV64,  ^  ^^^^  wherein  the  law  may  relieve,  as  against  excessiveness  of 

1  Sid.  463.  damages,  8cc.    But  it  seems  to  be  generally  agreed  at  this  day^ 

1  Mod.  59.  timt  no  such  suit  is  within  the  intention  of  the  said  statute. 

3  Keb.  tti, 

ft  Bub.  299.  Sect.  18.  It  hath  been  said,  that  suits  in  the  admiralty  or  ecde* 

1  Koll.  120.  siastical  courts  within  the  realm  are  within  16  Rich.  £•  c.  6*  by 
ui^in^^^'  '^'^  ^^  *^®*  words, '' or  elsewhere,''  if  they  concern  matten  thd 
B.Premiui.5.  cognizaDce  whereof  belongs  to  the  common  law;  as  when  « 
12. 16. 31.  bi^op  deprives  an  incumbent  of  a  donative,  or  excommunioatea 
12  Co.^*  ^  ^^^  ^^^  hunting  in  his  parks,  &€•  or  where  (a)  commissioners 

2  R.  Abr.*i77.  of  sewers  imprison  a  man  for  not  releasing  a  judgment  at  law* 

Moor,  838. 

C  Jk.  134.  Sect  19-  But  it  seemeth,  that  a  suit  in  those  courts  for  a  matter 

which  appears  not  by  the  libel  itself,  but  only  by  the  defendant's 
plea,  or  other  matter  subsequent,  to  be  of  temporal  cognizance, 
as  where  a  plaintiff  libels  for  tithes,  and  the  defendant  pleads 
that  they  were  severed  from  the  nine  parts,  by  which  they  became 
a  lay-fee,  is  not  within  the  statute,  because  it  appears  not  that 
either  the  plaintiff  or  the  judge  knew  that  they  were  severed* 

To  appeal  to  Sect.  %0.  The  THIRD  OFFENCE  of  this  nature,  viz.  That  of 

RmneTa^fre-  appealing  to  Rofiu  from  any  of  the  king's  courts,  is  made  9ipra- 
mmbre.  mufiire  by  £4  Hen.  8.  c.  12.  and  c.  £0>  21.  uid  125  Hen.  8.  c.  19. 

by  which  it  was  enacted, ''  that  all  such  appeals  as  formerly  were 
*'  made  to  Rome,  shall  from  henceforth  be  made  to  the  high  court 
**  of  chancery." 

dfi^^^L^  5ec^  21.  The  FOURTH  offence  of  this  nature,  viz.  That  of 
gtth  is  a  jUrSim^  exercising  the  jurisdiction  of  a  styffragan  without  the  ai^ointment 
MT*.  of  the  bishop  of  the  diocese,  is  made  a  pramunire  by  26  Hen.  8. 

c.  14.  which  sets  forth  at  large  for  what  towns  such  st^ragam 
may  be  nominated  by  the  king,  and  also  how  they  may  be  oomi^ 
nated,  consecrated,  and  commissioned. 

To  refuse  con-  Sect.  22.  The  FIFTH  OFFENCE  of  this  iiatare,  viz.  That  of  re- 
biSio*^iiitCT"  f""™g  ^  ^^^  ^^  consecrate  the  person  nominated  by  the  king  to 
election,  is  a  ^  bishopric,  b  made  a  pramunire  by  25  Hen.  8.  c  20.  s.  ?•  by 
p-^cnmmn,        which  it  is  enacted,  "  that'if  any  dean  and  chapter  refuse  to  elect 

the  person  named  in  the  king's  letter  for  a  bishopric,  and  to 
signify  such  election  to  the  kiqg  within  twenty  days  after  the 
"  licence  shall  come  to  their  hands,  or  if  any  archbishop  or  bishop 
''  after  such  election  (or  nomination  by  the  king  in  default  thereof 
''  signified  unto  them  by  the  king),  shidl  refuse  within  twenty  days 
**  to  confirm  and  consecrate  the  person  so  signified  to  them,  they 
*'  incur  sl  prtemunire.*' 

To  mainttto  Sect.  23.  The  sixth  OFFENCE  of  this  nature,  viz.  That  of 

the  power  of  maintaining  the  pope's  power,  is  made  9ipresfnumre  upon  idie  first 
I"uiin^        conviction,  and  high  treason  upon  the  second. 

Sect.  24. 
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Sect.  £4.  Ths  sBYSirTH  ofteiccx  of  dkk  naliire,  vtf.  That  of  ToimpoftMiy 
kriogii^  i&  Jlg»f*  Dei,  u  made  ^pr^&nmnire  by  13  Eliz.  c«  0*  4p*'^P^«f 
«.  7, 6.  by  which  it  is  enacted, ''  that  if  any  one  shall  bring  into  tiom«™Im«ttt% 
**  the  peabn,  &c  any  Affm$  Dei,  crosses,  pictures,  faeada,  or  anch  'upnBnmmn. 
**  like  superstitious  things,  pretended  to  be  hallowed  by  the  biriiop  Cawley,  5S,  5S. 
**  of  Rome^  &c.  and  shall  deliver  or  offer  the  same  to  any  subject 
**  to  be  worn  or  used  in  any  wise  ;  or  if  any  one  shall  receive  the 
''  same  to  such  intent,  and  not  clear  himself  by  discovering  the 
^'  offender,  &c.  he  shall  incur  a  pnJMntmireJ^' 

Sect.  £5.  And^o  shall  a  justice  of  peace  in  the  same  county,  Cawl^^M 
who  having  any  offence  in  that  act.^declared  unto  him,  shall  not 
dedare  it  to  a  privy  counsellor  within  sixteen  days. 

Sect.  06.  The  eighth  offence  of  this  nature,  viz.  That  of  Keeping  a  p«* 
contributing  to  the  maintenance  of  a  Popish  semnanf,  ifi  made  a  P>*^  Kbool. 
pTiBnmmre  by  27  Eliz.  c.  2.  s.  6. 

Sect.  21.  The  ninth  offence  of  this  nature,  vtje.  That  of  Befanngto 
refusing  the  oaths,  is  made  a  preBmumrt  by  several  statutes ;  for  **^®^5*J^^ 
by  1  Eliz.  c.  1.  s.  19.  it  is  enacted,  "  that  all  ecclesiastical  per-  ^^rTT^ 
*^  SOBS,  and  all  ecciesia^cid  and  temporal  officers,  and  aU  peraons  sji^e.  iTm 
^'  having  the  king's  fees  or  wages ;  and  all  persons  taking  ordera,  far  u  conoerM 
<<  or  any  degree  in  any  university  within  the  reahn,  shall  take  the  ^«  ^'^t  ^  ^^ 
''  oath  of  mpremacy,  under  pain  of  losis^  their  benefices  and  ST^kicfi^a. 
« offices;'  %% 

By  5  Eliz.  c  1.  s.  5.  ^  All  the  persons  above-mentioned  who 
''  are  required  by  the  said  statute  of  1  Eliz.  c.  1.  to  take  the  said 
^'  oathy  and  all  school-masters^  public  and  private,  barristers, 
^  benchers,  readers,  ancients  in  any  house  of  court,  8cc.  attomies, 
''  sheriffs,  and  officers  belonging  to  the  common  or  any  other 
^  law,  or  to  the  crown,  or  to  any  court  whatsoever,  shall  take  the 
*^  said  oath  in  open  court,  before  they  shall  be  admitted  to  any 
^'  such  vocation  or  office,  Su:.  or  before  commissioners  appointed 
''  under  the  great  seal,  &c.'^ 

By  5  £3iz.  c.  1.  s.  6.  **  Any  bishop  may  tender  the  said  oath 
*^  to  any  spiritual  person  within  his  diocese,  as  well  in  places 
^  exen^t  as  others ;"  and  by  s.  7.  **  that  ccMnmisaioners  may  be 
^  appouted  fay  the  lord  chaocellor  to  tender  the  same  to  such 
''  persons  as  by  their  commission  they  shall  be  atithorised  to 
*'  tender  it  unto.** 

By  5  Eliz.  c  1.  s.  &  ^'  If  any  person,  compellable  by  either 
^  of  die  said  acts,  or  appointed  by  such  canmissioners  to  take 
^'  the  said  oath,  shidl  re^se  to  take  it  on  a  tender  Iheiieai^  he 
^'  shdl  incur  a  prmiwame.^* 

And  by  5  Eliz.  c.  3.  s.  £.  ''  Such  refusal  shall  be  certified 
*^  within  forty  days  before  the  king  in  his  court  of  king's  bench, 
**  by  those  who  have  authority  to  tender  the  said  oath,  under  the 
**  penalty  of  one  hundred  pounds ;  and  that  the  sheriff  of  the 
"  county  wherein  the  said  court  shall  sit,  may  impanel  a  jury, 
"  who  shall  enquire  of  such  refusal,  in  such  manner  as  if  it  had 
**  happened  in  the  same  county.** 

In  the  construction  of  these  statutes  it  hath  been  resolved. 

Seat. 
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lUrm.  f  19.  ,  Sect.  £8*  Hrstf  That  the  obligation  to  take  the  said  oath  con- 
i  Kb  82k       ^^^^  sftc^  ^he  death  of  Queen  Elizabeth,  though  the  statutes 

say  Dothiug  of  her  successors:  and  the  like  resolution  also  has 
been  made  in  relation  to  the  oaths  appointed  by  subsequent 
statutes. 

Bayou  445.  Sect.  29-  Secondly,  That  in  a  commission  authorising  persons 

to  tender  the  said  oath>  a  general  description  of  the  persons  to 
whom  it  shall  be  tendered  is  sufficient,  without  naming  them 
particularly  by  their  names. 

Djcar,  £34.  Sect.  30.  Thirdly,  That  if  any  person  who  tendered  the  oath 

as  bishop,  was  not  a  bishop  at  that  time,  the  defendant  may  give 
it  in  evidence  upon  the  general  issue. 

1  Balst  197,  Sect.  3 1 .  Fourthly,  That  the  said  oath  must  in  substance  be 

198*'  taken  in  the  very  words  expressed  in  the  acts,  and  cannot  be  qua- 

1  Vciu^r^*  lified  with  any  reserve  whatever :  yet  it  hath  been  resolved,  that 
17S.  *      'to  use  the  words  "  in  conscience*  instead  of  "  in  my  conscience,** 

or  "  sea  of  Rome"  instead  of  ^'  see  of  Rome,"  makes  no  material 

variance. 

ilaym.445.  Sect.  32.  Fifthly ,  That  a  certificate  of  a  refusal  of  the  said 

oath  made  to  the  judges  of  the  said  court  of  the  King's  Bench 
by  name,  and  not  to  the  king  in  his  said  courts  is  sufficient  within 
the  meaning  of  the  statute. 

Pj'er,  SS4,  ^.  Sect.  33.  Sixthly,  That  an  ecclesiastical  person  is  well  de- 
scribed in  such  a  certificate  by  the  addition  of  legum  doctor,  et 
sacris  ordinibus  constitutus,  without  adding  clericus,  6^c. 

Dyer,  S54^  Sect.  34.  Seventhly,  That  such  a  certificate  being  entered  of 

record,  as  brought  into  court  such  a  day  and  year  per  A.  B.  Can^ 
cellar,  of  such  a  bishop,  is  good,  without  entering  that  it  was  so 
brought  per  mandatum  episcopi. 

Dyer,  234.  Sect.  38.  Eighthly,  That  the  trial  must  be  by  a  jury  of  the 

county  wherein  the  oaths  were  refused ;  for  the  statute  only  au- 
thorises an  indictment  by  a  jury  of  the  county  wherein  the  court 

sits. 

See  the  books  Sect.  36.  Ninthly,  That  any  mis-recital  of  the  very  words  of 
a   ve  a  ^^  ^^^j^^  ^^  ^^  indictment  for  not  taking  it,  is  erroneous. 

TheSJac.  1.  Sect.  37.  By  3  Jac.  1.  c.  4.  s.  13,  14.  '*  Any  bishop,  or  two 
concenuYhe*  "  justices  of  peace,  whereof  one  is  to  be  of  the  quorum,  might 
oaths,  u  repeal-  **  tender  the  oath  of  obedience  therein  prescribed,  to  any  person 
ed  by  1 W.  &  "  above  the  age  of  eighteen  years,  being  under  the  degree  Of 
M.  c  8.  8. «.     u  nobility,  and  convicted  or  indicted  of  recusancy,  or  not  having 

'*  received  the  sacrament  twice  in  the  year  past,  and  also  to  any 
'^  suspected  stranger  who  shall  not  purge  himself  upon  oath ; 
**  and  shall  certify  the  names  of  such  as  take  the  said  oath  to  the 
*^  next  quarter  sessions,  and  commit  those  who  refuse  it  till  the 
Skumer,  11.  *^  "^^^  assizes  or  sessions,  where  the  same  shall  be  again  ten- 
'^  dered ;  and  if  the  said  persons,  or  any  other  persons  whatso- 
''  ever  of  the  age  of  eighteen  years,  other  than  noblemen  or 
''  noblewomen,  shall  there  refuse  to  take  it,  they  incur  a  pramu^ 
*^  nire,  unless  they  be  femes  covert^  who  shall  be  committed  till 
«  they  Uke  it.'' 

Sect. 
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.  Sect.  38.  By  SJac.  1.  c.4.  8.41.  '' The  lords  x>f  the  council  See3iGeo.s. 
''  in  like  manner  may  tender  the  said  oath  to  any  nobleman  or  ^-  ^^' 
^  woman  of  the  age  of  eighteen  years^  who  refusing  the  same 
^  incur  a  prrnnmnire,  femes  covert  excepted/' 

Sect,  39.  By  7  Jac.  1.  c.  6.  s.  26,  27-  "  All  persons  whatso- 
''  ever,  as  well  ecclesiastical  as  temporal,  of  what  estate,  dignity, 
'^  pre-eminence,  sex,  quality  or  degree  soever  he  or  she  shall  be, 
*^  above  the  age  of  eighteen  years,  being  in  that  act  mentioned 
**  and  intended,  shall  take  the  said  oath ;  and  any  privy  counsel- 
^'  lor,  or  bishop  within  his  diocese,  may  require  any  baron  or  ba- 
^*  Toness,  of  the  age  of  eighteen  years ;  and  any  two  justices  of 
^  the  peace,  wliereof  one  to  be  of  the  quorum,  may  require  any  See  C«wlej, 
*'  other  person  of  that  age  to  take  it. — And  if  any  person  of  or  ^^»^^ 
«<  above  the  said  age  and  degree  shall  be  presented,  &c.  for  not 
'*  coming  to  church,  8lc.  then  three  of  the  privy  council,  whereof 
*'  the  lord  chancellor,  8cc.  to  be  one,  shall  require  such  person  to 
''  take  the  said  oath. — And  if  any  person  whatsoever,  of  the  said 
'^  age  and  under  the  said  depee,  shall  be  presented,  8cc.  for  not 
''  coming  to  church,  &c.  or  if  the  minister,  8cc.  shall  complain  to 
''  any  justice  of  peace,  &c.  and  the  justice  shall  £nd  cause  of  sus- 
''  picion,  then  any  one  justice  of  peace  shall  require  such  person 
'^  to  take  the  said  oath,  &c.  And  all  such  persons  refusing  a 
*'  tender  of  the  said  oath,  shall  be  bound  over  to  the  assizes  or  the 
^'  sessions,  where,  if  they  refuse  again,  they  incur  a  pramunire :" 
And  8. 27.  '^  All  such  refusers  are  disabled  to  execute  any  public 
^'  place  of  judicature,  or  bear  any  other  office  (being  no  office  of 
''  inheritance  or  ministerial  function),  or  to  practise  the  common 
"  or  civil  law,  physic  or  surgery,  or  the  art  of  an  apothecary/' 

Sect.  40.  In  the  construction  of  these  statutes  it  hath  been  re-  i«  Co.  iso, 
«8olved,  that  the  justices  of  peace,  &c.  may  send  their  warrant  to  ^^^' 
bring  such  persons  before  them,  but  that  they  cannot  authorise 
the  constable  to  break  open  the  doors  to  take  them. 

Sect,  41.  But  by  1  William  8c  Mary,  c.  8.  the  oaths  of  supre^ 
fnacy  and  obedience  prescribed  by  these  acts  were  abrogated,  and 
the  following  oath  and  declaration  substituted  in  their  room : — 
-**•  I  A,  B,  do  sincerely  promise  and  swear,  that  I  will  be  faithful  Vide,  i  <5ea.  l. 
^'  and  bear  true  allegiance  to  his  majesty  king  George." — '*  I  ^q^,  j,  ^.55. 
''  A.  B.  do  swear,  that  I  do  from  my  heart  abhor,  detest,  and 
abjure,  as  impious  and  heretical,  that  damnable  doctrine  and 
position,  that  princes  excommunicated  or  deprived  by  the  pope, 
^  or  any  authonty  of  the  see  of  Rome,  may  be  deposed  or  mur- 
**  dered  by  their  subjects,  or  any  other  whatsoever."  **  And  I 
**  do  declare,  that  no  foreign  prince,  person,  prelate,  state,  or 
''  potentate,  hath  or  ought  to  have  any  jurisdiction,  power,  supe- 
**  riority,  pre-eminence  or  authority  ecclesiastical  or  civil  withiki 
"  this  realm." 

Sect,  42.  And  by  1  Will.  8c  Mary,  c.  8.  s.  3,  4,  5.  ^  All  per-  Vide  ch.  6. 
^^  sons  who  are  required  to  take,  or  authorised  to  tender  the  said 
"  abrogated  oaths,  or  either  of  them,  are  in  like  manner  required 
"  and  authorbed  to  take  and  tender  the  said  oath  and  declaration, 
^*  under  the  same  penalties,  8cc/' 

Sect. 


it 
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Sed.  43.  Bj  7  WiU.  3.  c.  M.  ''  Serjeants  at  iaw«  counaettors, 
'^  AttoniieSy  solicitori^  {H'octors,  clerks  or  notariea,  practiaaag  as* 
'^  such  HI  aoy  court  whatsoever*  without  takiag  die  said  oalhy 
'^  and  subscribing  the  said  declaration,  incur  «  pr^smunjiv." 


No  detcendant 
of  Geo.  2.  other 
than,  &c.  capa- 
ble of  oontnct- 
ing  matrimony 
without  cost' 
fent|<&io; 


,  t  Sect.  44.  The  tbnth  offence  of  this  nature,  viz.  Illegally 
solemnizing  marriage  with  any  of  the  raytd  feamly,  or  assisting 
tlierein,  is  made  a  pnemumre  by  1^  Geo.  3.  c.  1 L  which  enacts 
''  that  no  descendant  of  the  body  of  his  late  majesty  king  George 
''  the  Second,  male  or  female  (other  than  the  issue  of  princesses 
'^  who  have  married^  or  may  hereafter  marry,  into  foreign  families)^ 
'^  shall  be  capable  of  contracting  matrimony  without  the  previoua 
''  consent  of  his  majesty,  his  heirs  or  successors,  signified  under 
^*  the  great  seal,  and  declared  in  council  (which  consent^  to  pre- 
**  serve  the  memory  thereof,  is  hereby  directed  to  be  set  out  in 
''  the  Uceiice  and  regbter  of  marriage,  and  to  be  entered  in  the 
*^  books  of  the  privy  council);  and  that  every  marriage,  or  matrn 
'^  monial  contract,  of  any  such  descendant,  without  such  consent 
*^  first  had  and  obtained,  shall  be  null  and  void,  to  all  intents  and 
**  purposes  whatsoever." 

+  Sect.  45.  By  1£  Geo.  3.  c.  11.  s.  2.  ''  In  case  any  such  de» 
^  scendant  of  the  body  of  his  late  majesty  king  George  the 
**  Second,  being  above  the  age  of  twenty-five  years,  shall  persist 
**  in  his  or  her  resolution  to  contract  a  marriage  disapproved  o^ 
*^  or  dissented  from,  by  the  king,  his  heirs  or  successors ;  then 
^'  snch  descendant,  upon  giving  notice  to  the  king's  privy  council, 
^  which  notice  is  hereby  directed  to  be  entered  m  the  books 
^  diereof,  may  at  any  time  from  the  expiration  of  twelve  calendar 
**  mondis  after  such  notice  given  to  the  privy  council  as  afore- 
''  said,  contract  such  marriage ;  and  his  or  her  marriage  with  the 
^*  person  before  proposed,  and  rejected,  may  be  duly  solemnized, 
''  without  the  previous  consent  of  his  majesty,  his  heirs  or  suc- 
''  cessors ;  and  such  marriage  shall  be  good,  as  if  this  act  had 
*^  never  been  made,  unless  both  houses  of  parliament  shall,  be- 
^  fore  the  expiration  of  the  said  twelve  months,  expressly  declare 

dieir  disapprobation  of  such  intended  marriage. 

"t*  By  1^  Geo.  3.  ell.  s.  3.  "  Every  person  who  shall  know- 
ingly or  wilfully  presume  to  solenmize»  or  to  assist,  or  to  be 
present  at  the  cdebration  of  any  marriage  with  any  such  de- 
'^  scendant,  or  at  his  or  her  making  any  matrimonial  contract, 
''  without  such  consent  as  aforesaid  hrst  had  and  obtained,  except 
'^  in  the  case  abovementioned,  shall,  being  duly  convicted  thereof, 
''  incur  and  suffer  the  pains  and  penalties  ordained  and  provided 
**  by  the  statute  of  provisions  and  pramumre.'^ 

And  now  I  am  in  the  second  place  to  Consider  those  offences 
against  the  auAority  of  king  and  parliament,  which  C9me  under 
the  notion  of  praemunire. 

Halicioasly  to  Sect.  44.  By  6  Ann.  c.  7*  **  If  any  person  shall  maliciously 
Sr**tfi°  pIS^  **  and  directly,  by  preaching,  teaching,  or  advised  speaking,  de- 
<icr  has  Miy  ^  dare,  maintain,  and  affirm,  that  the  pretended  Prince  of  Wales 
right  to  THs     ^"^  hath  any  right  or  title  to  the  crown  of  these  realms,  or  that  anjr 

**  other  person  or  persons  hath*  or  have  any  right  or titlfe  to'the 

**  same. 


■44 


.PenoM  who 
shall  wilfully 
^assist,  &C.  mcar 
the  penalties 
provided  by 
16  Rich.  9. 
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<*  Mtme,  otberwite  AaA  nebording  to  1  Wilk  8t  Mary>  c.  4.  and  oBow»»tg « 
*»  l«  Will.  3^  c.  €.  and  the  sets  then  feilely  made  in  En^and  and  J"  "■""*•' 
^  Scodand,  BMitiMiny  for  the  union  of  the  two  kingdoniB ;  or  that 
^  the  kings  or  queens  of  this  realm,  with  the  audioritj  of  parlia'' 
''  menty  are  not  able  to  make  laws  to  limit  the  crown  and  the  de* 
^  scents  8Cc.  thereof,  shall  incur  a  prttmunire*^* 

By  6  Ann.  c.  £3.  ''  It  shall  not  be  lawful  for  the  peers  of  ifnypMrsI 
*  Scotland  assembled  and  met  together  for  the  electing  sixteen  ***'fl^"**j* 
**  peers  to  fit  and  vote  in  the  house  of  peers  in  the  parliament  of  tfaeiiiiflNiiM«t 
^^  Great  Britain^  to  act^  propose,  debate^  or  treat  of  any  other  pvopow  any 
*'  matter  or  thmg  whatsoever,  except  only  the  election  of  the  said  «tlwrma«tor,  h# 
"  sixteen  peers;  and  every  peer  who  shall  at  such  meeting  pre-  ^rSS^n,  * 
*^  sume  to  propose,  debate,  or  treat  of  any  other  matter  or  thing 
'^  contrary  to  the  direction  of  this  act,  shall  incur  the  penalty  of 
"  ^  pnemunire.'* 

Sect.  45.  As  to  the  second  gknebal  point  of  this  chapter,  4CoiimLii7. 
viz.  In  what  manner  offences  of  this  nature  are  punished.     It  is  J,®"'***  ^^* 
to  be  observed,  that  most  of  the  statutes  of  pramunire  refer  the  5^ut.is5  sia. 
punishment  to  l6  Rich.  2.  c.  5.  which  enacts,  that  those  who 
dfiend  i^inst  the  purport  thereof  ^'  shall  be  put  out  of  the  king'« 
^  protection,  and  their  kinds  and  tenements,  goods  and  chatteb 
*'  forfeited  to  our  lord  the  king ;  and  that  they  be  attached  by 
^  their  l^odies,  if  they  may  be  found,  and  brought  before  the  king 
''  and  his  council,  liiere  to  answer  to  the  cases  aforesaid ;  or  ibast 
**  process  be  made  against  them  by  pramunire  fadah  n  iMMnr 
^^  as  18  ordained  in  other  statutes  of  pnmsors. 

Sect,  46.  Inasmuch  as  this  statute  expressly  saith,  that  such 
offenders  shall  be  put  out  of  the  king's  protection,  and  also  the 
statute  of  25  Edw.  3.  s.  5.  c.  22.  had  farther  added,  ^*  that  any 
**  one  might  do  with  a  purchaser  of  the  provisions  therein  prohi- 
*^  hited  as  with  the  king's  enemy,  and  that  he  who  should  offend 
**  against  such  a  one  in  body,  lands,  or  goods,  should  be  excused,'' 
it  was  formerly  holden,  that  a  person  attainted  in  a  pramunire  Ca  lit  iSOi 
might  lawfully  be  slain  by  any  one,  as  being  the  king's  enemy,  ^^  ^T^SL 
«nd  out  of  the  protection  of  the  laws ;  but  the  latter  opinions  b.  Cor.  i97. 
teem  to  have  disapproved  of  this  severity.     However,  it  is  ex-  Jenk.  199. 
pressly  enacted  by  5  Eliz.  c.  1.  s.  21, 22.  ''  that  it  ahall  not  be 
^  lawfol  to  kill  any  person  attainted  in  pramunire^  saving  suck 
^  pains  of  death  or  other  hurt  or  punishment  as  heretofore  might, 
**  without  danger  of  law,  be  done  upon  any  person  that  shall  send 
''  or  bring  into  the  realm,  or  within  the  same  shall  execute,  any 
^'  process,  &c.  from  the  see  of  Rome.'' 

Sect.  47.  But  howsoever  the  law  may  stand  in  relation  to  such  i  Intt  150. 
persons  as  sire  within  the  exception  of  this  act.  it  is  certain  that  l^^,  \\^  ^ 
2»per«M>  whatsoever  .ttamted  of  «iy  prmm^e  c»  bring  «n  f^l,^^ 
action  for  any  injnry  whatsoever ;  and  that  no  one  knowing  him  4  Comift.  iia» 
to  be  guilty  can  widi  safety  give  him  aid,  comfort,  or  relief.  ^^^'  ^^ 

Sect.  48.  But  it  hath  been  reserved,  that  those  general  words  iliist.i50. 
in  the  statute,  16  Rich.  2.  c.  5.  that  «<  aH  the  lands  and  tenements  ^  ^  ^^ 
^  shall  be  forfeited,"  extend  not  to  land  entailed  after  the  death  n.s.€'.49.  i.a8L 
of  the  <^enden  C  Car.  ira. 

Sect.  ^^«^"^- 
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iVen-irs.  '  Sect.  40,  Alto  it  hath  been  reB6Wed»  that  a  «tatcijte»  by  appoint^ 
For  the  jadg-  j^g  ^^^^  ^^^  offender  shall  incur  the  penalty  and  danger  mentioned 
futtirnvTa^b.  2.  in  the  1 6  Rich.  2.  c.  5,  does  not  confine  the  prosecution  for  the 
c  48.  s.  9.to     offence  to  the  particular  process  thereby  given* 

J7S, 


Hie  following  offences  also  have  been  made 
sobject  to  the  penalties  of  a  jframumre. 

1«  To  molest  the  possessors  of  abbey  lands 
mnted  by  parliament  to  Henry  the  £ighth  and 
Edward  the  Sixth,  1  &  2  Ph.  &  Mary,  c.  8.  s.  40. 

2.  To  obstruct  the  process  of  making  gmipowder, 
or  to  present  the  importation  of  the  ingredients  of 
which  it  is  made,  by  virtoe  of  a  pretended  autho- 
rity from  the  ccdwOi  16  Car.  1.  c.  21.  1  Jac.  2. 
c8. 


3.  To  send  any  sabiect  of  this  realm  a  prisoner 
beyond  the  seas  in  defiance  of  the  habeat  corpus 
act,  31  Car.  2.  st.  2.    See  book  2.  chap,    sect 

4.  To  conspire  to  avoid  the  seisure  or  forfeiture- 
upon  the  importation  of  cattle,  as  dkentioned  in  the 
act,  20  Car.  2.  c.7. 

5.  To  project  anv  scheme  by  pabHc  subscription 
to  the  prejudice  of  great  numbers  in  their  trade, 
and  umiJar  to  the  Soutli-Sea  project.  6  Geo.  1« 
ch.  18.    See  Str.  472.  L.  Ray,  1361.  post  ch. 
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CHAP.  V. 
OF  MISPRISION  OF  TREASON,  (l) 

X HE  word  *'  misprision'*  has  not  any  certain  signification,  but 
is  generally  applied  to  all  such  high  offences  as  are  undej  the  de- 
gree of  capital,  and  nearly  bordering  thereupon.  It  is  said,  that 
a.misprision  is  contained  in  every  treason  or  felony  whatsoever, 
and  diat  one  who  is  guilty  of  felony  or  treason  may  be  proceeded 
against  for  a  misprision  only,  if  the  king  please. 

4  Comm.  119.   Hudson  of  the  court  of  star-chamber,  MSS.  in  Mos.  Brit 

Misprisions  are  generally  said  to  be  twofold. — First,  Nega- 
tive misprisions,  which  consist  in  the  omission  of  something  which 
ought  to  be  done. — Secondly,  Positive  misprisions,  which  consist 
in  some  misdemeanor  actually  committed. 

Sect.  2.  The  negative  misprision  more  immediately  against  the 
king  is  commonly  called  misprision  oftreason^  which  is  an  offence 
consisting  in  the  bare  knowledge  and  concealment  of  high  treason 
(whether  it  be  such  by  25  Edw.  3.  or  subsequent  statutes)  without 
any  degree  of  assent  thereto ;  and  this  is  declared  to  be  a  mispri* 
«ion  only  by  1  &  2  Mary,  c.  10.  But  at  common  law,  any  delay 
in  discovering  high  treason,  whatever  excuses  the  party  might  have 
for  it,  was  deemed  an  assent  to  it,  and  consequently  high  treason. 

Sect,  3.  And  at  this  day,  if  the  concealment  of  high  treason  be 
accompanied  with  any  circumstances  which  shew  an  approbation 
thereof,  it  amounts  to  high  treason ;  as  if  one,  having  notice  be- 
fore-hand that  persons  designed  to  meet  in  order  to  conspire 

against 


Hale,  48. 371. 
Sum.  197. 
Bract  118. 
S.  P.  C.  37, 
3  Inst  36. 


Kely.  17,  «1. 
4  Comm.  IfO. 


(1)  Bj  the  law  as  it  stood  in  the  time  of  Edw.  I. 
we  learn  from  Bracton,  it  was  a  most  imperious 
duty  to  discoTcr  immediately  to  the  king,  or  his 
Ministers,  any  treasons  which  a  man  linew  to  be  in 
contemplation  against  him.  Having  described  of 
what  treason  or  the  2cmb  mqjmtatU  consisted,  viz. 
"  ut  fi  fiiit  mcitt  temeiwio  maektnatut  tk  in  morCon 
oom  MS  TtgiMt  vet  oti^uid  tgtnt  vti  agi  pncwftvtfit  ad 
aeditMmem  domimngu  vUesgmtUi  mi,vel  fTocura^ 
■Imk'  auxUium  et  eontUhim  pndmtrit,  Ucet  id  quod  in 
votmUaU  htdmerit  nm  ptrdntrH  od  tffscftaih  4*«" 


'*  ^A(diquisquiaUummn)eritindee$t8eulpdhilemvd 
m  ailipio  eriminomtm,»iatm  Hthm  nUtrvnUoaUqtioao' 
eedere  debet  ad  ^mm  r^em  n  pomt,  vel  tnkten  m 
venin  non  potdt  ad  aliquiem  fw  fanuUarem  et  annua 
si  man^ettare  per  ordmenu  Non  enhn  dittet  morari 
m  una  toco  per  duos  noctet,  vel  per  duot  diet  antequam 
perunam  regit  videat,  nee  debet  ad  oHqua  n^otia 
fuamoii  vrgentiteima  m  conoertere,  quia  vix  permii- 
titur  ei  quod  retro  aspiciat*  (Lib.  3.  de  Coron^ 
p.  1186.; 
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sgaiiut  the  government,  go  into  their  company  and  hear  their 
treasonable  consultation  and  conceal  it;  or  if  one  who  has  been 
once  accidentally  in  such  company  and  heard  such  discourse^ 
meet  the  same  company  a  second  time^  and  hear  such  like  dis- 
course, and  conceal  it. 

Sect^  4.  Also  whoever  receives  and  comforts  a  traitor^  know-  3  h.  7. 10. 
ing  him  to  be  such«  whether  by  counterfeiting  of  coin,  (a)  or  ^  Ii»t.  iss.. 
otherwise,  is  himself  a  principal  traitor;  for  such  a  receipt  of  a  Coiu^D^^tSd 
felon  makes  the  receiver  an  accessary  to  the  felony,  and  whatever  inf.  B.«ic  t9V 
makes  an  accessary  in  felony,  makes  a  principal  in  treason.       ^   («)  Qu* 

197.619.    Kely.  2t.  S.  P.  C.  5r« 

Sect.  5.  Neither  can  a  person  who  has  knowledge  of  a  trea- 
Bon,  s^ure  himself  by  discovering  that  there  will  be  a  rising  in 
general,  without  discovering  the  very  persons  intending  to  nse; 
nor  even  by  discovering  of  these  to  a  private  person  who  is  no 
magistrate* 

Sect.  6.  But  it  seems  that  one  who  is  only  told  in  general  that  Kely.  n* 
there  will  be  a  rising,  without  knowing  any  of  the  persons  or 
particulars  of  the  design,  is  not  bound  to  make  any  discovery  at  * 

all. 

Sect.  7.  There  is  one  positive  misprision  which  is  made  ndsprir  1  Hale,  S7d.    . 
sion  of  treason  by  13  Eliz.  c.  2.  by  which  it  is  enacted,  **  that  *Coin.  ifi. 
"  those  who  forge  foreign  coin  not  current  here,  their  aiders,  * 

''  abetters,  and  procurers,  are  guilty  of  misprision  of  treason, 


CHAP.  VI. 


OF  CONTEMPTS  AGAINST  THE  KING,  HIS 
COURTS,  GOVERNMENT,  &c. 

I.  Of  Contempts  agavist  the  King^s  Courts. 

Other  positive  misprisions  more  immediately  against  the 
KING  seem  reducible  to  contempts  against  his  palace  or  courts 
of  justice:  against  his  prerogative :  against  his  person  or  govern- 
ment: and  against  his  title. 

Contempts  against  the  king's  palace,  &c.  have  always  been  s  Hen.  7.  c.  14. 
looked  upon  as  very  high  misprisions.     By  the  ancient  law,  be-  ^A""^  ?•  ?^ 
fore  the  conquest,  fighting  in  the  king's  palace  was  a  capital  of-  qo^'i.  1.'!^X 
fence;  and  now  by  SS  Hen.  8.  c.  12.  s.  7.  "  Malicious  striking  L.L.  Alured 


'*  in  the  king's  palace,  whereby  any  blood  shall  be  shed,  is  pu-  ^P-'^'  ^^' 
*'  nishable  with  the  loss  of  hand,  perpetual  imprisonment,  and  po^  to6. 


Lnst  140. 

nana,  perpeiuai  impnsonmeni,  ana  p„ 
''  fine  at  the  king's  pleasure.' 

Sect.  2.  It  seems  questionable,  from  the  construction  of  the  See  first  part  o£ 
whole  act,  and  the  general  tenor  of  the  law-books,  whether  striking  g  ^p^^  ^ 
in  a  palace  wherein  the  king  is  not  at  the  time  actually  resident  (a),  b.  Vtia,  le. 

be  Dalt.  c  90. 
6  Mod.  75. 76. 
Slut.  140.      4  Com.  125.     (a)  See  the  case  of  the  Earl  of  DcTODshire  and  CoU  Culpepperi  11  Sut^ 
Triab,  153. 
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be  vtihiQ  dM  ttatote;  asd  it  is  'said  lliat  die  instaiiee  irhieh 
is  given  in  the  Tkird  Jmtitute,  of  a  person's  band  beuig  cut 
off  for  striking  in  thb  towbb,  is  not  warranted  by  the  record. 

Sect.  3.  However  it  is  certain,  that,  by  the  common  law  which 
continues  to  this  day,  striking  in  Westmnster-hnU,  where  the 
king  is  onl^  present  as  represented  by  his  judges,  and  by  their 
adqiinistration  distributing  justice  to  his  people,  is  more  penal 
than  any  striking  in  another  place  in  his  actual  presence;  for  the 
btter  is  not  punished  with  the  loss  of  hand  unless  some  blood 
be  drawn,  nor  even  then  with  the  loss  of  lands  or  goods;  but  if 
a  person  draw  his  sword  on  any  judge  in  the  presence  of  the 
court  of  king's  bench,  chancery,  common  pleas,  or  exchequer,  or 
before  the  justices  of  assize,  or  oyer  and  termner,  whether  he 
Strike  or  not;  or  strike  a  juror;  or  any  other  person,  with  or 
without  a  weapon,  he  shall  lose  his  hand  and  his  goods,  and  the 
profits  of  his  lands  during  his  life,  and  suffer  perpetui^  imprison*- 
ment  (6),  if  the  indictment  lay  the  offence  as  done  coram  domino 
rege.  (I) 

Sect.  4.  Neither  can  one  who  is  guilty  of  such  offence  excuse 
the  same  by  shewing  that  Ae  person  so  struck  by  him  gave  th^ 
first  assault. 

ts  E.  3. 15.  Sect.  5.  Also  he  who  rescues  a  prisoner  firom  any  of  the  courts 

5  Inst.  141.       abovementioned,  without  striking  a  blow,  shall  forfeit  his  goods 

Cod.  Sum,  131«  ^  j 


I*  Im  Iiuu  €.  6* 

Im  L.  Canati, 

c  56. 

L.  L.  Alnreda 

C.7. 

Sliwt549. 

SIntt.140. 

Dalt  c9a 
41  Ass.  95. 
ttS.  S.1S. 
Dyer,  188. 
See  b.  S.  c  48. 

S.11. 

DiJis.tS. 

5  R.  Abr.  76. 
1  Keb.  751. 
19  Co.  71. 
(h)  Owen,  ISO. 
C.  EiU»  405. 

1  LeT.  106. 

6  Mod.  17S. 
Not,  104. 
C.  Jac.967« 


(l)  In  a  late  case,  the  information  set  forth  a 
special  commisnon  to  scTeral  of  the  judges  and 
others,  for  the  trial  of  Arthur  O'Cfonnor  and 
others,  for  high  treason,  at  Maidstone,  &c. ;  and 
that  pending  the  sessions,  after  the  acquittel  of 
O'Connor,  and  before  any  order  or  direction  had 
been  made  by  the  coort  for  his  discharge,  the  de- 
fendants in  open  court;»  to  made  a  great  riot,  and 
riotously  attempted  to  rescue  him  out  of  the  cus- 
tody of  the  sheriff  of  Kent,  to  whose  custody  he 
bad  been  assigned  by  the  said  justices  and  com* 
Dissioners;  and  the  better  to  «fiect  such  rescue 
and  escape,  did  at  the  said  sessions,  in  open  court, 
and  in  the  presenoe  of  tlie  said  justices  and  com- 
missioners, riotously,  &C.  make  an  assaqlt  on  one 
J.  R.,  and  did  then  and  there  l>eat,  bruise,  wound, 
and  ill-treat  J.  R.,  and  tfiereby  impede  and  ob- 
struct the  said  justices,  &c  This  was  the  sub- 
stance of  the  three  first  counts.  The  fourth  count, 
«fter  stating  the  holding  of  the  said  session  before 
the  justices  and  commissionefs,  barely  charged 
that  the  defendants  unlawfoUy  and  maliciously 
intending  fo  break  the  peace,  and  hinder  the  due 
and  peaceable  holding  of  the  said  sessions,  did 
with  dlrers  others  in  open  court,  at  and  during 
the  continuance  of  the  said  session,  and  in  tlie  pre- 
sence-of  the  said  justices  and  commissioners,  on, 
&C.  at,  &c.  riotously,  &c.  assemble  together  to 
liresk  the  peace,  and  binder  the  due  and  peace- 
able holding  of  the  said  sessions ;  and  being  so  as- 
sembled, did  then  wd  there  with  force  and  arms 
at  the  siJd  sessMins,  in  open  conrt,  and  in  the  pre^ 
senee  aforesaid,  riotously,  &c.  make  a  great  riot 
and  disturbance,  &c.  and  thereby  for  a  Tons  time 
interrupt  and  obstruct  the  said  justices,  &c  in  the 
fawfol  and  peacefolbokUng  of  the  said  sessioi^  to 


the  hinderance  of  public  justice.  The  fifth  oo>uiit 
was  still  more  general  Two  of  the  defiendants 
were  found  guilty  generally ;  and  when  they  were 
brought  up  to  reoeiye  judgment.  Lord  Kenyon  in- 
timated ooBsiderable  doubt  whether  the  court  was 
not  bound  to  pass  the  judgment  of  amputation,  &c 
for  the  offence  so'  laid  in  the  three  first  counts ; 
and  the  matter  stood  orer  for  consideration.  In 
the  present  instance,  and  by  the  gracious  interpo- 
rition  of  the  crown,  as  appears  by  the  entry  on  the 
roll,  stating  in  substance,  that  before  judgment 
was  pronounced,  the  Attorney-General  said,  that 
he  had  received  his  Majesty's  royal  commands 
and  warrant  concerning  the  pri|oners,  and  the 
aforesud  misdemeanors,  &c  under  tlie  sign  ro^ 
nual;  wherein,  after  recitins  that  such  an  informa- 
tion had  been  exhibited  agamst  the  defendants,  on 
which  they  liad  been  found  guilty,  his  Mi^esty 
thought  fit  to  dischaige  them  from  such  parts  of 
the  said  information  on  which  any  doubt  had 
arisen  or  might  arise,  whetlier  the  judgments  there- 
on were  discretionary  in  the  court,  and  authorised 
the  Attorney-General  to  enter  a  noli  pnmqui  as  to 
such  parts,  and  to  pray  judgment  only  on  such 
charges  as  left  the  punishment  in  the  discretion  of 
the  court.  Accormngly  noli  pnuqai  was  entered 
on  the  three  first  counts;  and  on  the  fourth  and 
fifth  the  court  gave  judgment,  that  Lord  Thanet 
should  pay  a  fine  of  1000/.,  and  be  imprisoned  in 
the  Tower  for  a  year,  and  give  security  for  seven 
years,  himself  in  10,0001.  nod  two  sureties  \m 
bO/OOL  each;  and  that  Mr.  Ferguson  should  paj 
a  fine  of  lOOi.,  be  imprisoned  for  a  year,  and  find 
surety  for  seven  years,  himself  in  500/«  and  two 
sureties  in  S502.  eadu 
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mad  the  profits  of  his  lands^  and  suffer  improonoieiit  during  \i(&, 
but  not  lose  his  hand,  because  he  did  not  strike. 

Sect.  6.  And  he  who  makes  an  affray  in  the  palace-yard  near  C.EUjh405. 
the  said  courts,  but  out  of  their  view,  shall  be  imprisoned  during  ^  ^"*  ^^ 
the  king's  pleasure,  and  severely  fined,  but  not  lose  his  hand.        Qi^^imi  * 

Sect.  7.  And  not  only  those  who  are  guilty  of  such  an  actual 
violence,  but  also  those  who  disturb  such  courts  by  threatening 
or  reproachful  words  to  any  judge  sitting  in  them,  are  guilty  of  a 
high  misprision :  an'd  in  the  time  of  Edward  the  First  (a),  one  (a)  M.  Term 
William  de  Bruce,  who  upon  hearing  judgment  given  against  him  33  &  34  Edw. 
in  THE  EXCHEQUER,  Said  to  THE  CHIEF  BARON,  "  Rogcr,  Roser,  31,^^'J^^* 
'*  thou  hast  had  thy  mil  of  me,  which  of  a  long  time  thou  hast 
**  sought,  and  I  wilt  remember  it,"  was  for  these  words  imprisoned 
during  the  king's  pleasure,  and  ordered  to  walk  from  the  king's 
BENCH  to  the  exchequer,  bareheaded  and  ungirt,  and  to  ask 
forgiveness.  See.  And  in  the  time  of  Charles  the  First,  one  Harris 
son  (6),  for  rushing  into  the  court  of  common  pleas,  and  saying  to  (h)  C.  Car.  50S, 
Justice  Button  sitting  there,  "  I  do  accuse  Mr.  Justice  Hutton  g^ 
**  of  high  treason,''  was  fined  five  thousand  pounds,  and  imprison-  p^p.  155J 
ed  during  the  king's  pleasure,  and  ordered  to  go  to  all  the  courts 
of  Westmnster^hall  with  a  paper  on  his  head,  shewing  his  offence, 
and  to  make  his  submission,  &c«     These  cases  are  Uie  more  re- 
markable, because  in  the  first  the  offender  was  of  a  very  honour- 
able family,  and  in  the  second  a  bachelor  of  divinity,  and  yet  con- 
demned to  such  corporal  punishment,  the  lowest  of  which  is  in 
judgment  of  law  higher  than  the  greatest  fine  whatever. 

Sect.  8.  Also  all  who  reflect  on  the  Justice  or  honour  of  those  Hob.  f2o. 
high  courts  seem  to  be  indictable  and  highly  finable,  as  if  one  ^^^'^' 
charge  an  exemplification  under  the  great  seal  to  be  contrary    ^^' 
to  the  original. 

Sect.  9-  Also  he  who  gives  another  the  lie  in  Westminster-hall  1  Lev.  io7. 
sitting  the  courts,  shall  be  bound  to  his  good  behaviour.  ^  Keb.  568. 

Sect<.  10.  And  he  who  makes  an  affray  in  the  presence  of  any  3  Inst  i4i. 
of  the  king^s  inferior  courts  of  justice,  is  highly  finable,  but  not  i^Co^ri, 
punishable  with  the  loss  of  hand,  &c. 

Sect.  11.  And  he  who  speaks  contemptuous  and  reproachful  ^^I^**?^^** 
words  to  the  Judge  of  such  a  court  in  execution  of  his  olBfice  is  ?^n^  sid!i44« 
immediately  unable  by  such  judge  (a),  or,  as  some  say,  may  be  con.  s  r1  Abl 
(b)  indicted,  8cc.  as  if  one  give  the  lie  to  a  judge  of  a  court-leet  in  ^8* 
the  face  of  the  court  (c),  or,  being  {d)  admonished  by  him  to  pull  j^oa/]^o.^^ 
off  his  hat,  say,  **  I  do  not  value  what  you  can  do,"  or  tell  him  in  c.  Eiiz.  58i. 
the  face  of  the  court  that  he  is  (e)  forsworn,  or  call  him  {f)  fool,  ^'Q^'J?'  ^ 
&c.  or  say,  ''  If  I  cannot  have  justice  here,  I  will  have  it  else<-  («}{R.Abr.78! 
"  where."  {g)  (/)  c.  Eii«!  7$! 

lAoof,  24ir.    (g)  1  Sid.  144.  1  Kcb.  tM. 

Sect.  1«.  It  was  formerly  holden  that  a  man  might  be  indicted  *  2;^^^j|]J^ 
for  a  slander  of  the  justice  of  the  nation,  by  reflecting  on  a  sen-     .     ' 
tence  given  in  any  court  ecclesiastical  or  temporal ;  whether  di- 
Vectly,  as  where  one  said  that  such  a  sentence  given  by  the  high 
conunission  court  was  against  law ;  or  obIi<iuely,  as  where  one 

said 
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Biid  that  such  a  sentence  was  jilst,  but  th^t  the  testimonies '  on 
which  it  was  founded  were  false,  or  the  affidavits  equivocating. 

Hob.  toe.'  Sect.  IS.  But  it  seems  the  better  opinion  of  this  day^  that  a 

man  cannot  be  indicted  for  any  scandalous  or  contemptuous 

Moor,8f9.        words  spoken' of  or  to  such  officers,  not  being  in  the  actual  exe-o 

cution  of  their  office ;  for  such  an  oiFence  seems  rather  to  proceed 
from  ill  breeding  than  a  contempt  of  the  government ;  and  though 

1  Yen.  10.         it  may  be  a  cause  to  bind  a  man  to  his  good  behaviour,  yet  it  does 

not  seem  to  be  of  such  consequence  as  to  be  a  sufficient  ground 
for  a  public  prosecution,  as  for  an  offence  against  the  common 
peace,  &c. 

And  agreeable  hereto  it  hath  been  resolved,  that  a  man  shall 

not  be  indicted  for  saying,  that  '*  whenever  a  burgess  of  such  a 

(^)iMod.55.    ''  town  puts  on  his  gown,  Satan  enters  into  him;  (A) — or,  that 

2  Keb.  594.  «  ^1,^  mayor  and  aldermen  of  such  a  town  are  as  great  villains  as 
(i)  5  Mod.  «03.  "  any  that  rob  on  idie  highway  ;*'  (i) — or,  that  "  the  justices  of 

^' peace  understand  no  paore  of  the  statutes  of  Excise  than  this 
*'  jug,  nor  one  of  twenty  of  the  parliament^men  who  made  them ;" 
(Ic)  2  Keb.  494.  (A)— Or,  that  **  such  a  justice  of  peace  is  a  fool,  an  ass,  and  a 
«  v^'t6^'  "  coxcomb,  for  making  such  a  warrant,  and  understands  no  more 
(0  Q%.  '  '*  '*^  ^^^^  *  slickhill ;"  (i) — or,  that  '*  he  is  not  fiito  be  a  justice 
Wrightson,  '*  of  peace,  for  that  he  will  do  right  or  wrong  according  as  his  af* 
f  "l^b^^%oi  '*  fections  lead  him ;"  (m) — or,  that  "  such  ai>  order  is  a  numscul 
siOk.  698.  •  ^'  "  order,  and  that  the  justice  deserves  to  be  hanged  who  made  it  ;'* 
(•i)Q. «.  (n) — or,  that  "  such  a  justice  of  peace  is  a  forsworn  wretch,  and 

f^^^^B  '*  *^*'  ^^  ^^'  ^^"8  ^^^  purse  at  him ;"  (o) — or,  for  saying  to  a 
hMir  ""  '°*"  mayor  of  a  town,  **  You  Mr.  Mayor,  I  do  not  care  a  fart  for 
(p)  0  Mod.iJ4.  "  you ;  you  Mr.  Mayor,  are  a  rogue  and  a  rascal ;" — (p)  or  for 
Sftlk.  697.  saying,  that  '*  the  justices  of  peace  have  nothing  to  do  with  the 

(^)  1  Vcn.  10.    *<  excise.''  (q) 

Sect.  14.  And  not  only  those  who  disturb  the  administration  of 
justice  by  direct  contempts  offered  to  the  king's  courts,  but  also 
all  such  as  are  guilty  of  any  injurious  treatment  of  those  persons 
who  are  under  the  more  immediate  protection  of  those  courts,  are 

3  iQtt.  I4f.  highly  punishable  by  fine  and  imprisonment ;  as  if  a  man  assault 
Baf  **  11?*        or  threaten  his  adversary  for  suing  him,  or  a  counsellor  or  attorney 

for  being  employed  against  him,  or  a  juror  for  giving  a  verdict 
2R.  Abr.  76.      against  him,  or  a  gaoler  for  keeping  a  prisoner  in  safe  custody. 

Sect.  15.  Also  all  who  endeavour  to  stifle  the  truth,  and  pre* 

Tent  the  due  execution  of  justice,  are  highly  punishable ;  as  those 

Hob.  «7i.         vrho  being  examined  before  the  privy  council  concerning  their 

knowledge  of  a  crime  whereof  a  third  person  is  accused,  disclose 

what  passed  in  such  examination,  in  order  to  suppress  a  farther 

RaviD,  S76.       discovery ;  and  also  all  those  who  dissuade,  or  but  endeavour  to 

S.  P.  c!^ii^^36  ^^^'"*^®  ^  witness  from  giving  evidence  against  a  person  indicted, 

«7  A88.63.     "  ^«  ^^  wh<)  advise  a  prisoner  to  stand  mute  on  his  arraignment, 

B.  Cot.  113.      &c.  And  it  was  anciently  holden,  that  if  one  of  the  grand  inauest 

3  £on.*«07.^'  discovered  to  any  person  indicted  the  evidence  against  them,  he  is 

an  accessary  to  the  offence,  whether  treason  or  felony ;  and  at 
this  day  it  is  agreed,  that  he  is  guilty  of  a  high  misprision,  punish* 
able  by  fine  and  imprisonment. 

II. 
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II.  (}f  ConUmpts  against  the  King^s  Prerogative. 

Contempts  against  the  king's  prerogative  are  of  so  various  a  4  Comm.  us, 
nature,  that  they  cannot  well  be  reduced  to  any  certain  heads.  ^^^ 
However,  the  principal  of  them  seem  to  come  under  the  follow- 
ing particulars  :  First,  Refusing  to  assist  the  king  for  the  good 
of  the  public.  Secondly,  Preferring  the  interests  of  a  foreign 
prince  to  that  of  our  own.  Thirdly,  Disobeying  the  king's 
hwfiil  commands  or  prohibitions. 

Sect.  8.  First  therefore,  it  is  a  high  oflTence  for  any  subject  to  ^)  ^°^>  '^^' 
deny  the  king  that  assistance  for  the  good  of  the  public,  eitner  in  /^n^'  p,  q^  5^ 
his  councils  or  wars,  which  by  the  law  he  is  bound  to  give  him ;  F.  Cor.  I6I. 
as  for  a  peer  not  to  (a)  come  to  the  parliament  at  the  day  of  sum-  ^^  *  ^  ^^* 
mens,  or  to  (6)  depart  from  Ihence  without  the  king's  licence;  (i|)*{R.  Abr. 
or  for  a  (c)  privy  couns^or  to'  refuse  to  give  his  advice  on  an  i65.  B.  Tewue, 
wffBor  of  state ;  or  for  any  (d)  private  subject  to  refuse  to  serve  the  f^\     j, 
king  in  person  if  he  be  able,  or  to  find  another  if  he  be  not  able,  ^g  £d.  3.\  7. 
in  the  defence  of  the  realm,  against  rebels  and  'foreign  invaders ;  t5  £d.  3.  c.  8. 
or,  as  some  say,  to  refuse  to  serve  the  king  for  pay  in  his  wars  *  H;*i^'  *?" 
abroad.  &  ^8. 

C.  Car.  11. 153.  f57.  Crom.  Jur.  83, 84.  3  Inst  144.  Hob.  f35.  IS  Co.  94.  Ante.  c.  3. 

Sect.  3.  SscoNDLY,  It  is  so  high«n  offence  to  prefer  the  in-  Vide  ante,  ch. 
terest  of  %  foreign  prince  tf  that  of  .our  own,  that  it  is  criminal  to  ^ 
do  any  thing  which  mijy  but  indine  a  man  so  to  do ;  as  to  receive 
a  pension  from  a  foreign  prince  without  the  leave  of  our  king. 

Sect.  4.  Thirdly,  It  is  also  a  high  crime  to  disobey  the  king's 
lawful  commands  or  prohibitions ;  as  by  obstinately  refusing  obe- 
dience to  his  writs ;  .or  contemning  a  sunmions  from  his  council 
to  appear  before  them ;  or  not  answering  such  questions  in  rela- 
tion to  a  matter  wherein  the  interest  of  tibe  state  is  concerned,  as 
shall  be  proposed  by  the  privy  council ;  or  refusing  to  ffive  evi- 
dence to  a  grand  jury  concerning  a  crime  (for  which  (e)  ue  court  (0  Salk.  978. 
may  impose  an  immediate  fine);  or  not  returning  from  beyond  m^^' 109  779* 
sea  upon  the  king's  letters  to  that  purpose,  for  which  the  ofiend-  Lane,' 43. 
er's  lands  shall  be  seized  till  he  return  (and  when  he  does  return  3  Imt  179. 
he  shall  be  fined);  or  assembling  at  a  tournament  Bgunst  the  f^^'b^jog 
king's  eipress  prohibition ;  or  going  beyond  sea  against  the  king's  p.  ^.  ]}.  85.  ' 
will  expressly  signified,  either  by  the  writ  ne  exeat  regnum  (which  1  Cha.  Ca.  116. 
may  be  directed  as  well  to  a  layman  as  to  a  clergyman,  and  on  }comin."«l6* 
the  suggestion  of  a  private  as  well  as  of  a  public  matter),  or  under 
the  great  or  privy  seal  or  signet,  or  by  proclamation. 

Sect.  5.  Also  every  contempt  of  a  statute  is  indictable,  if  no  C.  EUi.  653. 
other  punishment  be  limited.  (2)  ^-  *'  "^  ^^'  "•  ** 

III.  Of  Contempts  against  the  King*s  Person  or  Governments 

All  contempts  against  the  king's  person  or  government  are  very 
highly  criminal,  anud  punishable  with  fine  and  imprisonment,  and  4  Comm.  1S3. 

sometimes 

(t)To  the  foregobg  contempt!  against  the  king's  to  the  statute,  9  Hen.  5.  c.  8.  which  is  a  doty  in- 

pferogatiTe  may  be  added  neglecting  to  join  the  cnmbent  upon  all  that  are  fifteen  years  of  age, 

yaw  eoM^tfiif,  or  power  of  the  county,  being  there-  nnderthe  degree  of  nobility,  and  able  totraveL 

pBlo  repaired  by  the  iberiff  or  jostices  accordmg  4  Comm.  It4i    Lamb.  Eir.  315. 

VOL.  f .  P    • 
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tometimes  with  &e  pillorf » (3>  hj  die  ^cretion  o^  th^  judges, 
upon  tonsidetadon  of  dll  the  circumstances  of  the  case. 

But  inasmuch  as  it  is  generally  obvious  to  common  ^ense,  in 
what  c&s^s  and  to  What  degree  a  man  is  guilty  of  this  offence,  and 
it  would  be  endless  to  enumerate  all  the' particulars,  I  shall  con- 
tent myself  with  glancing  at  some  of  the  linost  generd  heads ;  as, 

C.  Car.  168.  Sect.  ] .  First,  The  charging  the  government  with  oppresoon 

J  Keb.  336.       ^^  weak  administration  ;   as  by  saying,  '*  that  merchants  are 

'*  screwed  up  hefe  in  England  more  than  in  Turkey;^'  or,  that 
**  it  is  a  good  world  when  beggarly  priests  are  made  lords,  &c/' 

5  Mbd.  5f.  SeeL  2/  Second tr.  The  doing  an  act  which  impliedly  encou- 

5  Mod,  369.      ra^es  rebeflion;  as  by  absolving  persons  at  the  galloWs>  who; 

bemg  condemned  for  high  treason,  sheW  no  signs  of  rei>entance; 
«  but  persist  in  jastiiying  die  fact ;  or  by  drinking  to  tfie  pious  me- 
mory of  a  person  executed  for  high  treason. 

CJac.  37.  $ect.S*  Thirdly,  Endeavouring  to  frighten  the  king  into  a 

^*^  101^        change  of  his  measures  with  threats  of  the  uneasiness  of  his  sub- 
^^*  jects ;  as  by  subscribing  a  petition  to  him,  in  which  it  is  intimated, 

that  if  it  be  denied,  many  thousands  will  be  discontented,  &c. 

C.  Jac.  38.  Sect.  4.  Fourthly,  Spreading  false  rumours  concerning  ttie 

Vide  the ^     king's  intentions;  as  that  he  desigiis  to  grant  a  toleration  to 

of  Alexander       n  ^«  ^      o, 
Scott,  for  pab-    I'apists,  &C. 

Ushbg  false  news,  O.  B.  Jtme  Sesuont  1778.  No.  504. 

Noy,  105.  Sect.  5.  Fifthly,  Charging  him  with  a  breach  of  his  corona- 

tion oath. 

C.  Car.  117,  Sett*  6.  SisiTHLY,  Speaking  contemptuously  of  him ;  as  by 

^^  *  cursing  him,  8cc.  or  giving  out  that  he  wants  wisdom,  valour,  or 

steadiness ;  or,  in  ^eneral>  doing  any  thing  which  may  lessen  him 
in  the  esteem  of  his  subjects ;  weaken  his  government ;  t>r  raise 
jealousies  between  him  and  his  people. 

1  Sid.  143.  For  '^^^^*  7*  -^'^^  ^^  ^^  ^^^^  ^^  ^^  ^^  offeuce,  for  which  a  man  may 
other  coDteropts  be  indicted,  to  refuse  in  a  foreign  port  to  pay  the  usual  customs^ 
a^st  the  because  it  may  cause  a  breach  between  our  king  and  the  king  of 
nt/^^     ^e  country. 

meat,  Tide  Skin.  633.  lBlack.37. 

IV.  Of  Contempts  against  the  King^s  Title. 

Contempts  against  the  king's  title  are  of  two  kinds : — First, 
Denying  his  title. — Secondly,  Refusing  to  take  the  oaths  re- 
quired by  law  for  the  support  of  his  govemmdnt. 

YeW.  107.  m.  Sect^  I.  The  first  ofience  of  this  kind,  viz.  that  of  denying  die 
vS^A^  king's  title,  hath  by  some  been  carried  so  high  as  to  be  adjudged 
4  Comm.  1S3,  ^  ^^^^^^  ^  ^^,  compassing  his  death.  However,  it  is  certainly 
lU.  '    ihost  highly  criminal,  and  pnnishable  with  fine  and  impriBonkiient, 

and  also  such  injfamous  corporal  punishment,  as  to  the  discretion 
of  the  court  shall  seem  proper,  according  to  the  heinousness  of 
the  crime  and  the  circumstances  of  the  parties.    As  if  a  man  ia 

Writing 

(3)  By  56  Geo.  3.  c.  138,  the  pnnuhineot  of  the  pillory  u  abolished,  except  for  peijniy,  tuboio- 
stion  of  perjnrj,  and  falae  iweari  og. 
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writuq^  or  dkcoune  thaU  maintain  that  the  king  b  an  usnrper; 
or  that  another  hath  a  better  title  to  the  cbown.  Sic.  For  such 
like  insinuations  manifestly  tend  to  raise  tumults  and  disorders  in 
the  state,  and  to  alienate  the  affections  of  the  people  from  the 
prince,  and  incline  them  to  favour  the  pretensions  of  another; 
and  it  is  highly  presumptuous  for  private  persons  to  intermeddle 
with  matters  of  so  high  a  nature ;  and  it  will  be  impossible  to 
preserve  the  peace  of  a  government,  unless  subjects  will  quietly 
submit  themselves  to  those  whom  Providence  has  placed  over 
them,  and  prefer  the  public  ^ood  to  their  own  private  inclinations 
and  opinions.  For  otherwise,  whenever  the  title  to  the  crown 
shall  happen  to  be  contested,  it  will  be  impossible  to  end  the  dif- 
ference without  perpetual  civil  broils  and  dissensions,  and  the 
prince  who  prevails  will  be  tempted  to  esteem  those  of  the  con- 
trary party  rather  as  enemies  than  subjects,  if  he  find  them  ready 
and  desirous  to  lay  hold  of  all  opportunities  to  disturb  his  govern- 
ment, and  shake  off  their  forced  obedience.  And  since  there  is 
no  tribunal  but  that  of  Heaven  to  which  princes  can  appeal  for 
the  decision  of  their  titles,  when  that  seems  so  far  to  have  declared 
in  favour  of  one  as  to  give  him  quiet  possession  of  the  throne,  the 

Jmblic  peace,  which  is  the  end  of  all  government,  requires  a  duti- 
iil  submission  to  him ;  and  it  is  the  highest  madness  to  give  up 
that  ease  and  security  which  we  may  ehjoy  from  a  peaceful  obe- 
dience, in  exchange  for  that  disorder,  uncertainty,  and  bloodshed, 
nvhich  cannot  but  be  expected  from  an  attempt  to  wrest  the 
sceptre  out  of  the  hands  of  our  prince ;  and  it  is  the  highest  in- 
gratitude to  make  no  other  return  but  disloyalty  and  rebellion, 
for  all  the  happiness  we  can  enjoy  under  a  just  administration ;  \ 

and  it  is  the  greatest  of  absurdities  to  think  that  the  good  of  the 
community,  for  the  sake  of  which  all  government  was  instituted, 
ought  not  to  be  preferred  before  the  disputed  title  of  a  particular, 
person  or  family.  All  we  can  desire  from  government  is  the 
secure  enjoyment  of  what  we  may  call  our  own,  and  whether  this 
or  that  competitor  to  the  crown  be  the  instrument  of  this  happi- 
ness to  us,  seems  little  to  concern  us.  Let  the  title  of  one  out 
of  possession  of  the  throne  be  never  so  plausible,  it  must  have 
its  original  foundation  from  some  positive  law ;  which,  when  it 
cannot  take  effect  without  involving  a  nation  in  discord  and  con- 
fusion, the  avoiding  whereof  is  the  very  end  of  all  laws^  it  must 
eive  way  to  the  public  necessity  of  the  state ;  for  there  can  be  nb 
human  mstitution  whatsoever  but  must  be  limited  by  this  impli* 
C3t  reserve  from  the  first  principles  of  reason,  that  wherever  the 
execntion  of  it  shall  be  absolutely  inconsistent  with  the  happiness 
of  the  people  for  whose  sake  it  was  ordained,  it  ought  so  far  to 
be  suspended* 

Sect.  2.  For  this  and  many  other  such  like  reasons  the  law  has  4  Comm.  its. 
always  had  a  most  tender  regaid  for  the  security  of  the  prince  iti 
possession  of  THfi  crown  ;  and  as  it  has  made  it  high  treason  to 
compass  his  death,  &e.  (a),  so  it  hath  also  made  it  highly  penal  ill 
an  inferior  degree  to  disturb  or  disquiet  his  govemmeiit. 

As  to  THE  SECOND  kind  of  offences  of  this  nature,  viz.  That  of 
refusing  to  take  the  oaths  required  by  law  for  the  sujpport  of  the 
kittg^s  govemnoient^  I  shall  consider-— First,  The  offence  of  re^ 
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Finch,  Ul, 

242. 

2  Inst  73. 

1  Hale,  64.  71. 

2  Keb.  314. 


1  CorooL  367. 
4  Comm.  270. 
423. 


fusing  the  oaths  required  for  this  purpose  by  the  common  lato.^^ 
SecondlTj  The  ofi'ence  of  refusing  the  oaths  required  by  statute* 

k  Sect.  d.  As  to  THB  FIRST  PARTICULAR^  it  seems  to  be  a  high 
contempt  at  the  common  law  to  refuse  to  take  the  oath  afallegi-- 
ance  to  the  king,  which  all  laymen  above  the  age  of  twelve  years 
are  bound  to  take  at  the  toum  or  court-leet«  8cc.  And  surely  no- 
thing can  be  more  unreasonable  than  to  deiiy  the  king,  whose  go- 
vernment we  are  happy  under,  all  proper  assurances  of  our  fide- 
lity to  him ;  for  how  can  we  expect  to  enjoy  the  privileges  of 
subjects  from  one  to  whom  we  refuse  to  acknowledge  ourselves 
subjects,  or  hope  for  protection  from  one  whom  we  provoke  to. 
esteem  us  as  his  enemies,  or  blame  that  government  for  treating  us 
as  mal-contents  to  which  we  give  so  just  a  cause  to  suspect  our 
fidelity?  If  we  consult  the  law  of  God,  that  will  tell  us,  that 
**  the  powers  that  be  are  ordained  of  God."  If  we  will  hear 
THE  VOICE  of  reason,  that  will  convince  us,  that  not  only  the 
peace  and  safety  of  the  community,  but  also  our  own  preserva- 
tion, requires  us  to  pay  a  dutiful  obedience  to  those  who  govern 
us ;  and  can  we  think  it  unlawful  to  engage  ourselves  to  do  what 
it  is  our  duty  to  do?  If  we  will  consult  the  practice  of  all 
NATIONS,  that  will  shew  us,  that  even  conquest,  which  is  the 
weakest  «of  all  titles,  has  always  been  esteemed  to  give  the  con- 

2ueror  such  a  right  to  the  obedience  of  the  conquered,  that  upon 
is  taking  them  into  his  protection,  they  have  in  all  ages  been 
ready  to  promise  a  reciprocal  obedience.  And  if  we  will  consult 
our  own  laws,  we  shall  find  them  to  direct  us  to  pay  our  allegi- 
ance to  the  king  who  governs  us,  as  has  been  fully  proved  in  the 
chapter  of  high  treason. 

As  to  THE  SECOND  PARTICULAR,  VIZ.  That  of  refusing  the 
oaths  required  by  statute  for  the  support  of  the  government,  I 
shall  consider, — First,  The  offence  of  refusing  the  oaths  of 
allegiance  and  supremacy, — Secondly,  The  offence  of  refusing 
the  oath  of  abjuration. 

Sect.  4;  As  to  THE  first  of  these  offences,  viz.  That  of  re- 
fusmg  the  oaths  of  allegiance  and  supremacy,  which  since  the 
reformation  of  religion  have  been  thought  necessary  to  be 
required  from  all  persons,  especially  from  those  who  are  intiusted 
with  an  office,  in  order  to  secure  our  princes  from  the  intrigues  of 
popes,  who  have  often  taken  upon  them  to  dispense  with  oaths  of 
allegiance  made  to  such  princes  whom  they  are  pleased  to  call 
heretics,  and  to  persuade  the  people  that  they  may  lawfully  depose 
those  who  have  so  far  incurred  the  displeasure  of  the  bishop  of 
Rome  as  to  be  excommunicated  by  him,  it  having  been  shewn 
already  under  what  penalties  officers  are  bound  to  take  the  said 
oaths,  and  how  far  all  persons  whatsoever  are  coinpellable  to 
uy  Ante,  ch.  4.  take  them  under  pain  of  incurring  a  pramunire  (a),  1  shall  only 
^  take  notice  in  this  place  of  the  method  of  proceeding  on  1  Will. 

&  Mar*,  c.  8.  by  which  it  is  enacted,  "  That  persons  refusing  the 
"  said  oaths,  being  tendered  to  them  by  persons  lawfully  autho^ 
''  rized  to  tender  the  same,  shall  be  committed  by  the  persons 
"  making  such  a  tender  for  three  months,  unless  they  shall  pay 
^'such  sum,  not  exceeding  ybrfy  shillings,  as  the  persons  who 

*    >  ''  shall 


1  ComiD.  368. 
9  Inst.  131. 
1  Hale,  64. 
4  Comm.  115. 
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^  shall  make  such  tender  shall  require  of  them ;  and  if  they  refuse 

*'  again  at  the  end  of  the  three  months,  that  they  shall  be  impri- 
soned six  months,  or  pay  a  sum  not  above  ten  or  under  five 
pounds,  and  also  find  sureties  for  their  good  behaviour  and  ap- 
pearance at  the  next  assizes,  where  if  they  refuse  the  said  oaths, 
they  shadl  be  incapable  of  any  office,  and  continue  bound  to 
their  good  behaviour;  and  if  they  refuse  the  declabation 

^'  mentioned  in  25  Car.  2.  c.  £•    they  shaU  suffer  as  Popish  re- 

**  cutants  convict.'^ 

Sect.  5.  It  seemed  to  be  the  intention  of  this  statute  to  give 
the  government  an  election  to  proceed  either  on  the  mild  method 
therein  prescribed,  or  the  more  severe  one  appointed  by  the  former 
laws,  according  to  the  circumstances  of  the  case,  and  quality  of 
the  offender,  8cc. 

+  But  now,  by  SI  Geo,  3.  c.  3^,  s.  18. ."  No  person  shall  be 
"  summoned  to  take  the  bath  of  supremacy  and  allegiance,  and 
''  make  the  declaration  as  required  by  1  Will.  &  Mary,  c.  8.  the 
1  Geo.  1.  ses.  2.  c.  13.  and  25  Car.  2.  c.  2.  or  be  prosecuted 
for  not  obeying  such  summons."  *  • 

SecL  6.  As  to  the  second  offence  of  this  kind,  viz.  That  i  Comm.  368.  . 
of  refusing  the  oath  of  abjuration,  the  same  depends  on  thoi^e 
laws  which  the  nation  has  been  of  late  under  a  necesiity  of  esta- 
blishing, by  adding  a  new  limitation  to  the  law  relating  to  ^ 
succession  of  the  crown,  excluding  all  Papists  from  a  possibi- 
lity of  inheriting  it ;  who,  if  they  be  true  to  their  engagements  to 
their  own  religion,  cannot  but  be  false  to  those  they  may  make  to 
ours,  and  can  never  be  expected  to  execute  those  laws,  which  they 
cannot  but  think  void,  as  being  repugnant  to  the  laws  of  God; 
or  to  defend  that  faith  which  they  think  damnable ;  or  to  observe 
those  oaths  which  seem  to  them  to  have  been  ordained  for  tire 
support  of  irreligion.  And  from  these  considerations  they  have 
been  disabled  from  inheriting  the  crown,  it  seeming  of  abso- 
lute necessity  in  our  present  circumstances,  for  the  ^ood  of  the 
community,  to  make  such  an  alteration  in  law,  which,  like  ail  other 
human  laws  depending  merely  on  the  policy  of  men,  seems  to 
have  nothing  in  it  so  sacred  as  to  oblige  the  people  unalterably 
to  abide  by  it  to  the  hazard  of  their  common  safety,  peace  and 
happiness,  for  the  sake  whereof  it  was  at  first  ordained.  For 
surely  there  cannot  be  so  much  danger  to  the  common  good  froip 
such  an  alteration,  as  must  needs  follow  from  the  government  of 
a  prince  whose  conscience  is  under  the  influence  of  those  who  are 
implacable  enemies  to  the  religion  of  his  country,  and  who  thinks 
himself  bound  by  his  duty  to  God  and  his  church  to  promote  that 
interest,  which  his  people  think  themselves  under  the  like  obli- 
gations to  oppose.  From  which  unhappy  circumstances  nothing 
can  be  expected  but  endless  factions,  discords,  irreconcileable 
jealousies  and  distrusts  between  prince  and  people,  which,  if  they 
break  not  into  an  open  rupture,  will  at  least  be  attended  with  such 
convulsions  and  uneasinesses,  as  render  a  state  of  government 
scarce  one  degree  more  secure  than  a  state  of  anarchy  and  con- 
fusion« 

Sect.  7.  For  the  remedying  of  such  like  inconveniences,  it  i  Comm.  568. 

having 
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kaviog  been  thought  proper  to  exdtide  all  Pafid$  AtMn  the 
crown,  it  was  likewise  thought  expedient,  by  the  statute  IS  WilL 
S.  c.  6.  and  1  Geo.  1.  st.  2.  c.  13.  to  secure  the  present  settle- 
ment,  by  obliging  all  persons  in  public  officer  and  emphymtnU 
to  take  die  oadis  of  allegiance  and  supremacy,  to  mabe  the  de- 
claration, and  also  to  take  the  oath  ufabjuratum,  or  otfaerwisie  it 
eucts  that  **  they  shall  be  ipwjhcto  adjudged  incapaUe  and  dia- 
'^  dbled  in  law  to  have,  occupy,  or  enjoy  the  said  omces,  fi&c.  and 
'*  if  they  shall  by  themselves,  or  deputy  or  trustee>  execute  any 
''  the  said  offices,  8u:.  and  shall  be  thereof  convict,  jBlc.  thpj  shaU 
**  be  disabled  to  prosecute  any  suit  at  law  or  equity,  or  to  be 
guardians,  executors,  or  administrators,  or  capable  of  any  legacy 
or  deed  of  gift,  or  to  be  in  any  office  within  this  realm,  or  to 
vote  at  any  election  for  members  of  parliament,  and  shall  forfeit 

FIVE  HUNDRED  POUNDS,  &c/' 
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If  the  heads,  '^^^^'  ^'  ^^^  ^7  *  ®^^*  ^*  '^'  ^'  ^'  ^^'  ^'  ^^'  "  If  any  mei»- 

he  of  any  of     "  bcr  of  either  university  shall  neglect  to  take  and  subscribe  the 

S!w*^*^(W  "  ®^^^  oaths  according  to  the  intent  of  the  said  act,  t)r  to  produce 
mdge  ne^eckto  "  *  certificate  thereof,  under  the  hand  of  some  proper  officer  of 
take  the  oath,  ''  the  respective  court,  and  cause  the  same  to  be  entered  in  the 
l^nt^l^l"^^      ''  register  of  the  proper  college  or  hall  vnthin  one  month  after  his 

**  having  taken  and  subscribed  the  said  oaths ;  and  if  the  persona 
in  whoa  the  jight  of  election  of  such  member  shall  be,  do  neg- 
lect to  dlect  some  fitting  person  in  his  stead  within  twelve 
''  monjtbs,  &c.  that  then  the  king  may,  under  the  great  seal  or 
"  sign  jnanual,  nominate  some  fitting  person,  qualified  according 
^  to  the  local  statutes  of  such  college,  &c.  and  if  the  head  of  any 
**  college,  8&C.  shall  neglect  to  admit  such  nominee  by  the  space 
''  of  ten  days  after  such  admission  diall  be  demanded  of  him,  that 
''  then  the  local  visitor  shall  admit  the  said  nominee ;  and  if  such 
visitor  shall  neglect  or  refuse  to  admit  such  person  vnthin  the 
space  of  one  month  after  the  same  shall  be  demanded,  that  t^en 
"  the  court  of  king's  bench  may  issue  a  writ  of  mandamus  to  such 
^'  vintor  to  admit  such  nominee,  &c/' 

Ko  member  of  Sect,  Q.  By  1  Geo.  ].  St.  2.  c.  13.  s.  l6.  "  Hiat  no  peer  shall 
partiament  shall  "  vote  or  make  his  proxy,  or  sit  in  the  house  of  peers  during 
taketTtbe  oaths.  '*  ^"^  debate,  and  that  no  member  of  the  house  of  commons  shall 

''  vote  or  sit  during  any  debate  in  the  said  house  after  the  speaker 
"  is  chosen,  until  he  shall  have  taken  the  said  oaths,  &c.  under 
''  pain  of  the  disabilities  and  forfeitures  abovementioned,  &c.'^ 

Tormof  the  Sect,  10.  By  £  Geo.  3.  c.  53,  reciting  the  above  statutes  of 

oath  ofabjun.    1  Geo.  1.  c.  13.  and  5  Geo.  1.  c.  2Q.  the  oath  of  abjuration  shall 

be  administered  in  manner  and  form  as  follows :  (that  is  to  say) 
''  I  A.  jB.  do  truly  and  sincerely  acknowledge,  profess,  testify, 
"  and  declare,  in  my  conscience,  before  God  and  the  world,  that 
**  our  sovereign  lord  King  Geobge  is  lawful  and  rightful  king  of 
''  this  realm,  and  all  other  his  majesty's  dominions  and  countriea 
*'  thereunto  belongii^.  And  I  do  solemnly  and  sincerely  dechu^^ 
''  that  1  do  believe,  in  my  conscience,  that  not  any  of  the  descen- 
"  dants  of  the  person  who  pretended  to  be  Prince  ofWalm  during 
"  the  life  of  the  late  king  James  the  Second,  and  since  his  decease 
"  pretended  to  be,  and  took  upon  himself  tha  stiie  and  tid^  of 

"king 
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«<  "jfjgg  4^  JRqgfeg(t  ]}j  tjke  f^9me  ofJiwes  the  Tfd^dy  pr  of  ScoUand 
**  by  ike  jQtam^  oi  Jamfi9  the  Eighth,  or  the  atile  and  title  of  kuig 
**  of  Great  Britain,  jbath  any  right  or  jtitle  whatsoever  to  the 
"  crow^  ^  this  fe^Uffi,  or  ^ny  other  the  dominions  thereunto  be- 
longing; ai»d  I  do  renojunce,  refuse^  and  abjure  any  allegiance 
or  obedi^eJ^ce  to  ^ny  of  them.  And  I  do  swe^r,  that  I  will  bear 
"  faith  an4  jtrue  allegiance  to  his  Majesty  King  Georgb,  and 
him  .w^  defend  to  the  utmost  of  Vfiy  power,  against  all  traito- 
roii9  conspiracies  and  attempts  whatsoever  which  shall  be  made 
against  hjs  per/son,  crown,. or  dignity.  And  I  will  do  my  utmost 
endeavour  to  disclose  and  make  known  to  his  miyesty^  and  his 
successors,  all  treasons  and  traitorous  conspiracies  which  I  sha}l 
know  to  be  against  him,  or  any  of  them.  And  I  do  faithfully 
promise,  to  the  utmost  of  my  power,  to  support,  maintain,*  and 
''  defend  the  succession  of  the  crown  against  the  descendants  of 
"  the  said  James,  and  against  all  other  persons  whatsoever,  whioh 
succession,  by  an  act  intided  *  An  Act  for  the  further  Limita- 
tion of  the  Crown,  and  better  securing  the  Rights  and  Liber- 
ties of  the  Subject,'  is  and  stands  limited  to  the  Princess  Sophia, 
^  electoress  and  dachess  dowager  of  Hanover,  and  the  heus  of 
*'  her  body  being  protestants.  All  these  things  I  do  plainly  and 
sincerely  acknowledge  and  swear,  according  to  these  express 
words  by  me  spoken,  and  according  to  the  plain  common  sense 
and  understanding  of  the  same  words,  without  any  equivoca- 
tion, mental  evasion,  or  secret  reservation  whatsoever.  And  I 
^  do  mske  thb  recognition,  aoknowledgment,  abjurataoo,  reoun- 
^*  Nation,  and  promise,  heartily,  willingly,  and  truly,  upon  the 
*'  true  faith  of  a  Christian.'' 
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CHAP.  VII. 

.     OF  FELONY  AND  MISPRISION  OF  fELONY. 

Offences  more  immediately  against  the  subject  are  either 
capital  or  not  capital. — The  capital  offences  are  either  by  the 
common  law,  or  by  statute. 

Seet*  1.  Those  by  the  common  law  come  generally  under  tl^e  VifleSpelou  > 
-title  qf  FELONY,  wluch  ex  vi  termini  signifies  auodlibet  (^X^crinjijm  ^^^  ^^m. 
felleo  animo  p/trpetratum,  and  can  be  expressecf  by  no  periphrasis,  co.  lit  391. 
or  word  equivalent,  without  the  vfovA  felonici. 

(£)  Sect.  $.  Felony  is  said  to  be  included  in  high  treason,  and  sh.  7.  to. 
'Consequently  a  pardon  of  felony  discharges  an  indictment  of  ^  Jf***  ^^* 
high  treasop,  if  it  waQt  the  word  proditorH.  ^  '^*^ 

Sect. 


(1)  Thia  is  the  faiidful  d«rivation  of  the  term 
JPelonj  hy  Sir  £.  Coke — but  the  derivaUon  adopted 
by  Blackstone  from  Sir  £d.  Spelman  seems  more 
pvabable.  ISekm  acoordiog  to  him  is  derived  from 
two  Nonbem  woids;  pbz,  which  signifies  the  fief 
or  feud,  and  lov,  whic^  signifies  price  or  value. 
^tlony,  therefore,  is  pratfuas  ftuAy  the  considera- 
aon  rar  wfaick  a  man  gpTas  op  bis  fiefr-«Felony  in 
thi»^enae  nguficd  the  forfeitore  of  the  fief,  and 


hy  the  change  of  meaning  in  hmgnage  tiie  penal 
consequences  of  the  crime  became  the  name  of  the 
crime  itself. 

(S)  Sir  Ed.  Coke  sayi  it  was  onoetitljr  m>  consi- 
dered, and  that  a  mirdon  of  felony  will  discharge 
an  indictment  for  Treason  if  it  want  the  word  jnv- 
Sjtarikt  because  it  can  be  no  good  indictment  for 
treason  without  that  woid. 


72  OF  FELONY  AND  Bk.1. 

Sect.  3.  It  is  alwajB  accompanied  with  an  dvil  intention^  and 
tberefore  shall  not  be  imputed  to  a  mere  mistake  or  mis-animad- 
version ;  as  where  persons  break  open  a  door  in  order  to  exe- 

(a)  Foster.        cute  a  warrant,  which  will  not  justify  such  a  proceeding  (a) ;  of- 

fectio  enim  tua  nomen  inqxmit  operi  tuo;  item  crimen  non  contra- 

(b)  Bnct  1.  hitur  nisi  nocendi  voluntas  intercedat,  (6)  But  the  bare  intention 
s  p  r    7  97  ^^  co°^™it  ^  felony  is  so  very  criminal,  that,  at  the  common  law, 

it  was  punishable  as  felony,  where  it  missed  its  effect  through 

<c)  1  Sid.  230,  some  accident  no  way  lessening  the  guilt  of  the  offender,  (c)  But 
^^'  it  seems  agreed  at  this  day,  that  felony  shall  not  be  imputed  to  a 

^^'  bare  intention  to  commit  it;  yet  it  is  certain  that  the  party  may 

(d)  Bacon*8       ^^  yg^y  severely  fined  for  such  an  intention,  (d) 

146.    Rex  9.  Cooper,    d  Mod.  206. 

Sect.  4.  But  before  I  proceed  to  treat  of  each  crime  in  parti- 
cular, I  shall  endeavour  to  shew, 

1 .  Where  an  offence  shall  be  said  to  be  made  felony  by  sta- 
tute. 

2.  What  is  incidentally  implied  in  every  such  statute. 

As  to  THE  FIRST  POINT,  viz.  Where  an  offence  shall  be  said 
to  be  made  felony  by  statute. 

1  Hale,  627.  Sect.  5.  It  seems  clear,  that  not  only  those  crimes  which  are 
b!  Cor^  fOi,  ^^^^  felonies  in  express  words,  but  also  all  those  which  are  de» 
3  iMt  91.  creed  to  have  or  undergo  judgment  of  life  and  member  by  any 

2  Inat  4S4.  Statute  become  felonies  thereby,  whether  the  word  **  felony"  were 
Hobir^  m  ^™tted  or  mentioned. 

Co.  Lit  391.  Sect,  6.  But  an  offence  shall  never  be  made  felony  by  the  con- 

3  InaLii^^'   ^^uction  of  any  doubtful  and  ambiguous  words  of  a  statute ; 

and  therefore,  if  it  be  only  prohibited  under  ''  pain  of  forfeiting 
''  all  that  a  man  has,"  or  of  *'  forfeiting  body  and  goods,"  or  of 
being  *'  at  the  king's  will  for  body,  land,  and  goods,"  it  shall 
amount  to  no  more  than  a  high  misdemeanor^  punishable  by  iio- 
prisonment,  Sec. 

1  Hale,  324.  Sect.  7«  Also  where  a  statute  makes  a  second  offence  felony, 

2^uul^349  ®'  subject  to  a  heavier  punishment  than  the  first,  it  is  always  im- 
Pjer,  323.  '  plied,  that  such  second  offence  ought  to  be  committed  after  a 
1  LiMo.  295.      conviction  for  the  first ;  from  whence  it  follows,  that  if  it  be  not 

so  laid  in  the  indictment,  it  shall  be  punished  but  as  the  first  of- 
fence ;  for  the  gentler  method  shall  first  be  tried,  which  perhaps 
may  prove  effectual. 

Rei  V.  Daris,        f  Sect.  8.  But  if  a  statute  make  the  doing  of  an  act  fehmous, 
uT*^^'^     and  a  subsequent  statute  make  it  penal  only,  the  latter  statute  is 
'  considered  as  a  virtual  repeal  of  the  former,  so  far  as  relates  te 

the  punishment  of  the  ofience. 

3Inft.73.  f  Sect.  9'  If  a  statute  create  a  felony  and  say,  that  the  offen- 

der shall  siiffer  death,  yet  he  shall,  in  such  case,  have  the  benefit 
of  clergy ;  for  this  being  a  privilege  allowed  by  the  common  law» 
caAnot  be  taken  away  without  express  words. 

As  to  THE  SECOND  POINT,  viz.  Whatis  incidentally  implied 
m  every  statute  making  an  offence  felony. 

Sect. 


Ch.  7.  MISPRISION  OF  FJXONY.  7S 

Sect*  ID.  It  seems  clear,  that  eTery  such  statute  does,  by  9  Inst  4r. 
necessary  con^quence,  subject  the  offender  to  the  like  attainder  ^'  ^* 
and  forfeiture,  S&c.  and  also  does  require  the  like  construction  as  DaJis.li.  ts* 
to  those  who  shall  be  accounted  accessaries  before  or  after,  and  Sdk.  542. 
to  all  other  intents  and  purposes,  as  is  incidental  to  a  felony  at 
common  law* 

Sect.  11.  Yet  where  such  a  statute  saves  the  corruption  (3)  of  3  Inst  4sr. 
blood,  it  impliedly  saves  the  descent  of  the  land  of  the  offender 
to  his  heir :  also  where  it  saves  the  land  to  the  heir,  it  prevents 
the  corruption  of  blood  so  far :  and  it  is  said,  that  in  both  cases 
it  saves  the  wife's  dower,  because  wherever  an  heir  takes  as  heir,  i  Hale,  709. 
he  shall  not  avoid  a  title  of  dower,  in  respect  of  the  same  inhe- 
ritance; but  notwithstanding  such  a  saving,  the  land  shall  be 
forfeited,  for  the  life  of  the  offender. 

Sect.  12.  It  is  said,  that  misprision  of  felony  is  as  well  ind-  i  Hale,  66t. 
dental  to  a  felony  created  by  statute  as  to  one  at  common  law.     ^  ^^^  ^^* 

Sect.  13.  If  one  commit  an  offence  which  is  made  felony  by  Bro.  Abr. 
statute,  and  then  the  statute  be  repealed,  he  cannot  be  punished  ^'*  ^^* 
as  a  felon  in  respect  of  that  statute. 

Misprision  of  Felony. 
Offences  more  immediately  against  the  subject,  not  capital,  9  Imt  S6. 
are  either  misprision  of  felony,  or  other  inferior  offences.  srs^es/'TOS. 

Sect.X.  It  is  said,  that  ever^  felony  includes  misprision  o^  i  b.  Treas.  25. 
felony,  and  may  be  proceeded  agamst  as  a  misprision  only,  if  the  f  Bich.  9.  lo. 
king  please,  as  hath  been  shewn  ahready  in  chap.  5..  ^*^'  ^'  ^^* 

Sect.  2.  But  genenMj  misprision  of  felony  is  taken  for  a  con-  Sammary,  i«9. 
cealment  of  felony,  or  a  procuring  of  the  concealment  diereof,  ^'^'P\w'  ^ 
whether  it  be  felony  by  the  common  law,  or  by  statute. 

Sect.  3.  For  this  offence  every  common  person  is  punishable  B.  Treat.  25. 
by  fine  and  imprisonment  at  common  law.  And  by  the  statute  ^  ^*'  ^^^ 
i^  Westminster,  3  £dw.  1.  cQ.  *'  If  the  sheriff,  coroner,  or  any 
*'  other  bailiff  within  a  franchise,  or  without,  for  reward,  or  for 
prayer,  or  for  fear,  or  for  any  manner  of  affinity,  conceal,  con- 
sent, or  procure  to  conceal  the  felonies  done  in  their  liberties  ; 
or  otherwise  will  not  attach  nor  arrest  such  felons  (there  as 
they  may),  or  otherwise  will  not  do  their  office,  for  favour 
"  borne  to  such  misdoers,  and  be  attainted  thereof,  they  shall 
"  have  one  year's  imprisonment,  and  after  make  a  grievous  fine 
"  at  the  king's  pleasure,  if  they  have  wherewith ;  and  if  they  have 
"  not  whereof,  they  shall  have  imprisonment  of  three  years." 

Sect,  4.  By  3  Hen.  7.  c.  1.  "  The  justices  of  the  peace  of 
every  shire  of  this  realm,  for  the  time  being,  may  take  by  their 
discretion  an  inquest,  whereof  every  man  shall  have  lands  and 
tenements  to  the  yearly  value  of  forty  shillings^  at  the  least,  to 
enquire  of  the  concealments  of  other  inquests  taken  before 

**  them,  and  afore  other,  of  such  matters  and  offences  as  are  to 
be  enquired  and  presented  afore  justices  of  the  peace,  whereof 
complaint  shall  be  made  by  bill,  or  by  bills,  as  well  within^ 

"  fi^ancbise  as  without.    And  if  any  such  concealment  be  found' 

*'ot 

(S)  By  54  Geo.  5.  c  145.  commtion  of  blood      petit  tieasoa,  and  marder,  and  abetting  and  pro* 
b  abdiabfid,  eaoept  in  tbe  caset  or  bigb  treason,      curing  the  tame. 
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'^  year  after  tiie  sane  concy^^lm^ii^  ^017  {^ersoii  jdf  ibe  sane  jo* 
''  queat  to  be  amerpc^  for  jtlie  copqealoijeiit,  by  .discretion  of  ^ 
**  sfu^e  justices  of  tbe  peace ;  di^  ^Md  ^^iferc^iq^eiits  to  b^ 

1  Hale,  619.  Sec^.  5.  To  this  title  of  misprision  of  felony ^  that  of  thefiboU 

3  inrtPisS.*  ^^i^  >^^^  iipproperly  reducible,  wbicb  is  n^here  one  not  only 
Sammary,  130.  knows  of «  felony,  biiit  tafces  his  goods  again,  or  other  aipends, 

ipt  tp  prQ0c;,cute. 
F.  Cor.  353.  Sect.  6.  This  offence  is  very  nearly  allied  to  felony,  and  is  said 

I  A^d'^^'  ^^  have  been  anciently  punished  as  such.  But  at  this  day  it  is 
Cro.  laiz.  48(>.  punishaMe  only  with  ransom  and  imprisonment,  unless  it  were 
536.  B.  2.  c.  29.  accompanied  widi  some  degree  of  maintenance  given  to  the 
1. 26,  &c         felon,  which  makes  the  party  an  accessary  after  the  fact. 

B.  GcM*.  I2f.4&  Sect.  7*  But  the  bare  taking  of  one's  own  goods  again  which 
^r^^Jk!*^'   l^ave  been  stolen,  is  no  offence  at  all,  unless  some  favour  be 

lli.ADr.07.  .         1        .1  •    /.  #>\ 

F.  Ass.  346.       shewn  to  die  mief .  (4) 

(4)  To  take  any  reward  for  helping  aoy  person      stoleii,  incurs  a  forli^tnie  of  fifty  pounds,  by  25 
to  stolen  goods,  is  made  felony  by  4  G.  1.  ell.      G.  2.  c.  36*  for  which  vide  poA,  tit.  Larteny, 
And  to  advertise  a  reward  for  the  return  of  thin^ 


CHAP.  vm. 

OF  CASUAL  I>EATH  AND  OF  DEODANDS. 

Capital  offences  at  common  law  more  immedialdj 
against  the  subject^  are  of  three  principal  kinds:  f  iRsar,  auch  as 
are  comn^itted  against  his  l^e :  secondly,  such  as  are  i^ainst 
his  goods :  thirdly,  such  as  are  against  his  habitaiion^ 

Book  2d.  c.  17.       Sect.  I.  There  is  another  mixed  kind  of  capital  offences,  wbicb 

consists  in  the  hindrance  of  die  due  process  of  public  justice, 
which  I  shall  consider  in  the  second  book,  wherem  I  shall  treat 
of  the  means  of  bringing  offenders  to  their  due  punishment. 

Bract.  1. 3.  C.4.      Sef:t.  2.  Off£.nc£s  against  the  life  of  a  man  come  under  the 

^eneu*al  name  of  homicide,  wbich  in  our  law  signifies  the  killing 
of  a  man  by  a  man. 

1  Hale,  471,  Sect.  3.  But  before  I  treat  hereof,  it  may  not  be  improper  to 

^^^'  consider  the  killing  of  a  man  merely  per  ififortunium,  occasioned 

by  some  animal  or  thing  without  life,  without  the  default  or  pro- 
curement of  another  man ;  as  where  one  is  killed  by  a  fall  from 
a  .horse  or  cart,  &c.  which  though  it  be  not  properly  homicide, 
Polt  125.         nor  punishable  as  a  crime,  yet  is  taken  notice  of  by  the  law,  as 
3  Iiut^57*  AS     ^  ''^  ^^  nature  of  the  diiiig  wiU  bear,  in  order  to  raise  the 
Crom.  31.'    *    giieater  abhorrence  of  fourder;  and  the  unhappy  instrument  or 
1  Hale,  34. 419.  occasion  of  such  death  is  called  k  DsaDAND,  and  is  forfeited  to 
the  iking,  in  order  to  be  disposed  of  in  fiou9  uses  by  the  king's 
ALMONSB ;  as  also  are  all  such  weapons  whereby  one  man  lulls 
another. 

S.P.C.  ft.  Sect.  4.  It  seems  clearly  settled;  that  a  jiorse^  &c«  lulling  an 

infant 
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inftnit  within  the  age  of  di9cretMi,.«re  m  nUidi  frafeiled  a»  if  he  '  Inrt.  ^^ 
were  of  age :  Uit  l»nmriy  it  wms  hoUen,  ttn^  »  horee  or  cart,  p°^  ^ 
by  a  fall  from  which  aa  infani  was  dain,  were  not  forfeited ;  Dait.  c.  97. 
perhaps  for  this  reason^(l)  because  the  Jiusfortuiie  might  rather  *  Keb.  7i9. 
seem  owing  to  the  indiscretion  of  the  infant  than  to  any  default  ^^ 
in  the  horse,  &c.     But  this  distinction  has  not  been  allowed  of 
late ;  for  the  l^w  does  not  ground  the  forfeiture  on  any  default 
in  the  things  forfeited,  since  it  extends  it  to  things  without  lif^ 
to  which  it  is  plain  that  no  manner  of  fault  can  be  imputed. 

Sect.  5.  Also,  by  the  opinion  of  our  ancient  authors,  things  ^T  ?•  ^*  *^' 
fixed  to  a  freehold,  as  the  wheel  of  9,  mill,  a  bell  hanging  in  a  1  6id«f06.207» 
jMie^ple,  &c*  may  be  deodaods ;  but  by  the  latter  resoLutions  they  1  Lev.  i3$» 
cannot,  unless  they  were  severed  before  the  accident  happened.     ^^^ 

Seci.  6.  However,  it  is  agreed  by  all,  that  a  ship  in  salt  water,  g.  p.  c.  90,  tu 
whedierin  the  open  sea  or  within  the  body  of  n  county,  from  Pali.  114, 1S6. 
which  a  man  falls  and  is  drowned,  is  not  forfeited ;  because  per-  J  ]^  ^J^ 
sons  at  sea  are  continually  exposed  to  so  many  perils,  that  the  c.  Jiic'48s! 
law  imputes  such  misfortunes  happening  there,  rather  to  them<  *  RoU*  9X 
than  to  the  ship.    Also  it  seems  dear,  that  when  a  man  riding  g^^^'Jo^^ 
on  a  horse  over  a  river  is  drowned  through  the  violence  of  the  stt.  ex. 
stream,  the  horse  is  not  forfeited,  because,  not  that  but  the  Co.  Lit  53. 
waters  caused  his  death; (2)  but  it  is  said,  that  a  ship  by  a  fall  *^ 
from  which  a  man  is  .drowned  in  the  fresh  water  shall  be  for- 
feited, but  not  the  merchandize  therein,  because  they  no  way 
contribute  to  his  death.    And  by  the  same  reason  it  seenui,  that 
if  a  man  riding  on  the  shafts  of  a  waggon  fall  to  the  ground  and 
)>reak  his  neck^  the  horses  and  waggon  only  are  forfeited,  and 
not  the  loading,  because  it  no  way  contributed  to  his  death ;  for 
which  cause,  where  a  thing  not  in  motion  causes  a  man's  dealili, 
that  part  thereof  only  which  is  the  immediate  cause  is  forfeited. 
As  where  one  climbing  upon  the  wheel  of  a  cart  while  it  stands 
still,  falls  from  it  and  dies  of  the  fall,  the  wheel  only  is  forfeited : 
but  if  he  had  been  killed  by  a  bruise  from  one  of  the  wheels  g^jer,  $49* 
being  in  ^motion,  the  loading  also  would  have  been  forfeited,  be-  ^«  Cor.  34U 
cause  the  weight  thereof  made  the  hurt  the  greater ;  and  it  is  a 
general  rule,  that  wherever  the  thing  which  is  the  occasion  of  a 
man's  death  is  in  motion  at  the  time,  not  only  that  part  thereof 
which  immediately  wounds  him,  but  all  things  which  move  toge- 
ther with  it,  and  help  to  make  the  wound  more  dangerous,  are 
forfeited  aUo ;  for  Ibe  rule  is,  omnia  qaaque  movent  ad  tnortem  BrM:t.l.d.cii. 
sunt  deodanda. 

Sectf  7.  In  all  these  cases,  if  the  party  wounded  die  not  of  his  S.  P.C.  tu 
wound  within  a  year  and  a  day  after  he  receive  it,  there  shall  be  pj^'^^'^ 
nodiing  forfeited,  for  the  law  does  not  look  on  such  a  wound  as  Keilw.  es, ' 
the  cause  of  a  man's  deaths  after  which  he  lives  so  long ;  but  if 

the 

(1)  The  forfeitiire  of  deodands  ori^nated  in  the  UWficm  any  thing  that  is  not  in  mo^oo,  1  Conmi 

blind  davs  of  popcrj  and  superstilion.  They  were  900.    But  if  the  instroment  mo^e  to  the  deatb 

designed  to  purdiaae,  by  propitiatory  masaes,  an  either  of  an  in&nt  or  an  adult,  it  ia  Ibrieited,  on 

expiation  for  the  lools  of  such  as  were  snatched  an  inquisition  found,  as  a  deoi^d.  3  Inst.  $7. 

•way  by  untimely  death.    But  the  presumed  in-  1  Hale,  42S. 

JMcency  of  childhood  rendered  such  atonement  (S)  Qoere  if  it  had  appeared  that  the  bone  UmI 

nnneoessafy.   Therelbre  no  deodand  is  due,  where  thl^vm  him* 
aa  hdwit  under  the  age  of  discretton  ia  kitted  by  a 
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the  party  die  within  that  time^  the  forfeiture  shall  have  rdation 
to  the  wound  given,  and  cannot  be  saved  by  any  alienation  or 
other  act  whatsoever  in  the  mean  time. 

Sect.  8.  However,  nothing  can  be  forfeited  as  a  deodand,  nor 
seized  as  such,  till  it  be  found  by  the  coroner's  inquest  to  have 
caused  a  man's  death ;  but  after  such  inquisition,  the  sheriff  is 
answerable  for  the  value  of  it,  and  may  levy  the  same  on  the 
town  where  it  fell,  and  dierefore  the  inquest  ought  to  find  the 
value  of  it  (3) 


5  Co.  110. 
Co.  Lit.  115. 
Dalt  c.  97. 
S.  P.  C.  21. 
Pult.  1«5. 
See  4  Edw.  1. 
de  Offic.  Coro- 
natoris. 
1  Hale,  418, 419. 

(3)  Upon  inquisitions  of  this  kind  the  jury  ge- 
nerally find  the  Talue  of  the  deodand  to  be  as 
small  as  possible,  and  even  confine  that  value,  ac- 
cording to  the  circumstances  of  the  case,  to  the 
very  thing  or  part  of  the  thing  itself  which  caused 
the  death.  2  Bac.  Abr.  86.  This  practice  the 
court  of  King's  Bench  has  impliedly  sanctioned, 
by  refusing  to  reform  it  on  an  application  in  favour 
of  the  crown  or  its  grantee*  Fos.  206.  3  Bar.  K.  B. 


82.  Nor  can  such  an  inquisition  be  taken  by  the* 
grand  jury  on  default  of  the  coroner,  1  Burr.  19. 
(and  when  taken  by  the  coroner,  it  may  be  nraved 
and  traversed,  1  Burr.  20.  2  Hale,  416.)  because 
it  is  transacted  in  secret,  taken  ex  parU,  and  in- 
tended as  the  platform  of  an  odious  superstitious 
claim,  4  Inst  196.  repugnant  to  the  principles  of 
sound  reason  and  true  policy.  Foster,  266. 


CHAP.  IX. 


OF  FELO  DE  SE. 

(1)  Homicide  properly  so  called,  is  eitber  against  a  man's 
own  life  or  that  of  anodier. 

In 


(l)  Homicide,  in  its  most  general  division,  is 
into  felonious  or  not  felonious.  Felonious  is  either 
febdem,  or  felonious  homicide  of  a  man's  self; 
murder,  which  is  the  killing  of  another  with  malice 
aforethought,  either  express  or  implied  ;  and  man- 
slaughter, which  is  the  killing  of  another  without 
premeditation  or  malice  aforethought  Homicide 
not  felonious  is  either  justifiable  or  excusable.  It 
is  justifiable  in  advancement  of  justice,  as  by  the 
execution  of  malefiictors,  or  when  it  happens  in  the 
due  and  proper  execution  of  legal  process  to  which 
resistance  is  made*  It  is  also  justifiable  when  it 
happens  in  certain  cases  of  defence  of  a  man's  pro- 
perty, habitation,  or  person ;  but  tbu,  it  is  to  be 
observed,  does  not  extend  to  every  case  where  a 
man's  personal  safety  or  property  or  habitation  is 
invaded,  but  only  to  cases  when  a  known  felony  is 
attempted  to  be  committed  by  violence,  and  when 
it  is  necessary  for  immediate  protection  to  repel 
force  by  force — as  an  attempt  to  commit  a  burg, 
lary  in  a  man's  house,  to  rob  him  or  to  murder ; 
in  these  cases  it  is  justifiable  to  kill  the  aggressor. 
There  are  other  cases  of  homicide  where  the  kill- 
ins  cannot  be  wholly  justified,  yet  may  be  com- 
mitted under  such  circumstances  of  palliation  that 
the  fact  may  stand  excused :  as  when  it  happens 
by  misadventure,  or  accident ;  or  in  other  cases 
of  self-defeiice,  when  the  circumstances  under 
which  a  man  is  killed  will  not  amount  to  a  justifi- 
cation of  the  party  killing  the  other,  and  yet  it 
is  so  far  excusable  that  it  is  not  the  felonious  kill- 
ing of  manslau^ter.  With  respect  to  felonious 
homicide,  the  ancient  judgment  was  that  of  death, 
as  in  other  cases  of  felony,  but  with  benefit  of 


clergy,  until  the  stat  of  23  H.  8.  took  away  clergy 
from  killing  with  malice  aforethought,  which  since 
that  time  has  always  lieen  a  necessary  part  of  the 
legal  definition  of  murder.  Sir  £.  Coke  taj9,  in- 
deed, in  his  Commentary  on  the  stat  of  Marl- 
berge,  c  26.  that  at  common  law  the  judgment  of 
death  was  awarded  in  all  cases  of  excusable  homi- 
cide ;  but  vin  this  opinion  he  seems  clearly  to  be 
wrong,  and  is  contradicted  by  both  Hale  and  Fo^ 
ter.  He  seems  to  found  his  opinion  upon  the 
words  of  the  statute  of  Marlberge,  and  on  a  mis- 
apprehension of  the  meaning  of  the  word  '*  vmr- 
drum,**  as  there  used.  The  statute  enacts,  **  illiir- 
"  drum  de  cetera  non  adjudioetur  coram  juttieiarioevJbi 
**  it^crtunhan  tantummodo  acffudieatum  est  aed  locum 
**  habeat  murdrum  de  interfeetis  per  fdoniam  tantmm. 
**  et  non  aUUr**  He  seems  to  suppose  that  the 
word  "  murdrwrn!*  was  meant  to  express  the  crime 
of  homicide,  whereas  it  is  evident  it  was  meant  to 
designate  the  fine  ancientiy  called  murdrum,  which 
was  set  upon  the  township  where  any  man  was 
secretiy  killed.  It  should  seem  that  among  other 
abuses  and  exactions  which  the  turbulence  of  those 
times  had  given  birth  to,  was  the  improper  levy- 
ing the  fine  called  murdrum  upon  townships,  and  in 
cases  where  it  ought  not  to  have  been  levied ;  and 
therefore ,  the  statute  of  Marlberge,  which  passed 
at  the  close  of  the  contest  between  Henry  and  his 
barons,  and  regulated  many  abuses,  amongst  other 
things,  directs,  c.  25.  that  vills  should  not  be  amer- 
ced because  all  above  twelve  years  of  age  did  not  at- 
tend the  court  of  the  sheriff  and  coroner,  and  then 
immediately  goes  on,  in  the  next  chapter,  that 
**  wurdr^*  shall  only  be  adjudged  in  cases  of  fe^ 
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'  In  treating  of  homicide  agtiinst  a  man's  own  life,  I  sliall  con^ 
aider,  first,  in  what  cases  a  man  shall  be  said  to  be  ^felo  de  se: 
SECONDLY,  what  he  shall  forfeit  for  this  offence. 

.  As  to  THE  FIRST  POINT,  viz.  In  what  cases  a  man  shall  be 
said  to  be  ^Jelo  de  se. 

Sect.  1.  I  shall  take  it  for  granted  that,  in  this  as  well  as  in  all  i  Hale,  411. 
other  felonies,  the  offender  ought  to  be  of  the  age  of  discretion,  ^J^  ^i^*' 
and  compos  tnentis ;  and  therefore  that  an  infant  killing  himself  3iust?54.' 
under  the  age  of  discretion,  or  a  lunatic  during  his  lunacy,  can- 
not be  ^felo  de  se. 

Sect.  2.  But  here  I  cannot  but  take  notice  of  a  strange  notion 
i^hich  has  unaccountably  prevailed  of  late,  that  every  one  who 
kills  himself  must  be  nan  compos  of  course;  for  it  is  said' to  be  3Mod.  lOO. 
impossible  that  a  man  in  his  senses  should  do  a  thing ^o  con- 
trary to  nature  and  all  sense  and  reason. 

Sect.  3.  If  this  argument  be  good,  self-murder  can  be  no  crime,  piow.  96U 
for  a  madman  can  be  guilty  of  none :  but  it  is  wonderful  that  the  Comb,  s,  3. 
repugnancy  to  nature  and  reason,  which  is  the  highest  aggrava- 
tion of  this  offence,  should  be  thought  to  make  it  impossible  to 
be  any  crime  at  all,  which  cannot  but  be  the  necessary  conse* 
quence  of  this  position,  that  none  but  a  madman  can  be  guilty 
of  it.  May  it  not  with  as  much  reason  be  argued,  that  the  mur- 
der of  a  child  or  of  a  parent  is  against  nature  and  reason,  and 
consequently  that  no  man  in  his  senses  can  commit  it  i  But  has 
8  man  therefore  no  use  of  his  reason,  because  he  acts  against 
right  reason  ?  Why  may  not  the  passions  of  grief  and  discontent 
tempt  a  man  knowingly  to  act  against  the  principles  of  nature 
and  reason  in  this  case,  as  those  of  love,  hatred,  and  revenge, 
and  such  like,  are  too  well  known  to  do  in  others  i 

Sect.  4.  However,  our  laws  have  always  had  such  an  abhor- 
rence of  this  crime,  that  not  only  he  who  kills  himself  with  a  de- 
liberate and  direct  purpose  of  so  doing,  but  also  in  some  cases  Dalt.  c  144. 
he  who  maliciously  attempts  to  kill  another,  and  in  pursuance  of  t^^^^'  ^4 
such  attempt  unwillindy  kills  himself,  shall  be  adjudged  in  the  3 'in8t.*p.  54.  * 
eye  of  the  law  a  felo  ae  se.     For  wherever  death  is  caused  by  an 

act 


kmiow  homidde ;  so  tliat  it  appears  to  have  rela- 
tion more  to  the  fine  than  to  the  crime.  Besides* 
we  learn  from  Bracton,  c.  15.  s.  6.  that  different 
customs  prevailed  in  different  places  as  to  what 
homicides  should  subject  the  vill  to  the  fine  of 
murdntm,  and  it  might  be  another  object  of  the 
statote  to  render  the  law  npon  tliis  point  nniform 
throogbout  England,  by  enacting  that  tnurdrtun 
should  only  have  place  in  cases  of  felonioos  homi- 
cide. Bot  altfaongh  eicnsable  homicide  was  not 
attended  with  forfeitnre  of  life,  vet  the  party 
committing  the  deed  forfeited  all  bis  goods.  But 
lStas  is  doubted  by  Sir  M.  Foster  (Discourse  on 
Homidde),  who  thinks  the  forfeiture  was  not  of  atf 
the  goods;  but  whether  of  all  or  of  part,  the  sta- 
tute of  Gloucester  enacts,  that  if  homicide  "  toU 
*'  tmuft  per  pa^  ^  U  le  fit  icnf  drfmd*  m«|Mr  mii- 
*'  mdventwre  dcnjue  fra  la  jutHeei  ananahr  au  toy  et 
^  If  Toy  bd  la  fra  ss  gnee  n  hd  ptautJ*  After  this 
statote,  if  the  verdict  firand  the  fret  of  iRM«iwn« 


ture  or  m  defend^,  upon  the  same  being  returned 
into  Chancery  the  party  h^  a  charter  of  pardon 
as  a  matter  of  course ;  for  the  words,  if  the  king 
please,  "  d  hd  plaut,**  Sir  Ed.  Coke  says,  are  but 
words  of  reverence  to  the  king,  for  the  kins  is  ta 
meritojtuticut  to  grant  the  pardon.  Sir  M.  ^>ster, 
however,  takes  another  view  of  this  statute,  and 
thinks  the  party  had  his  pardon  as  matter  of 
course  before  the  passing  thu  statute,  and  that  the 
object  of  this  enactment  was  to  have  the  return 
made  by  the  justices  in  eyre,  and  not  by  the  she- 
riff or  coroner  upon  the  writ  de  odio  et  oHA,  as  was 
the  custom  at  common  law.  This  course  of  find- 
ing special  verdicts  of  the  facts  is  abandoned  19 
modem  times ;  and  in  all  questions  of  homicide 
the  practice  now  is,  if  the  facts  proved  do  not 
amount  to  murder  or  ipanslaughter,  for  the  court 
to  direct  a  general  verdict  of  acquittaL  '(Foster  on 
Homicide,  c*  4*) 
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net  dMie  witb  a  murderous  intent^  it  makes  the  ofFendler  a  mur- 
derer; and  therefore,  if  A*  discharge  a  gun  at  JB.  with  an  intent 
to  kill  him,  and  the  gun  breaks  and  kilb  A. ;  or  if  A.  strike  JB. 
to  the  ground,  and  then  hastily  falling  upon  him  wound  himself 
irith  a  knife  which  B.  happens  to  have  in  his  hand  and  die,  in 
both  these  cases  A,  is  felo  de  se,  for  he  is  the  onlj  agent 

Stsan.  16.  Sect.  5.  But  if  B.,  being  so  assaulted,  had  been  driven  to  the 

Paft,  119.  ynU,  and  holden  up  a  pitch-fork  or  knife,  standing  in  his  defence^ 
41  dV^*^'  and  A.  had  hastily  run  upon  the  same  and  been  slain,  B,  sfaoukl 
upon  this  case ;  be  adjudged  to  kill  him  in  his  own  defence.  And  for  the  same  rear* 
which  he  con-  son  perhaps  in  the  case  above,  if  J3.  after  he  had  fallen  to  the 
OTwoited  hoS  F^w^d*  ^*d  holden  up  a  knife  or  sword  in  his  defen<^e,  and  A. 
hj  Dahm  and  bad  fallen  thereon  and  been  slain,  £.  should  be  adjudged  to  kill 
Coh$,  and  that  faim  se  defcndendo;  for  £•  exerts  his  strength  in  his  own  defence, 
HOM^ctS^^^  ^d  ^y  »o  d^i°«  occasions  the  mortal  wound  received  by  A. 
ufartwrnm.  Sect,  6.  He  who  kills  another  upon  his  desire  or  command,* 

is,  in  the  judgment  of  the  law,  as  much  a  murderer  as  if  he  had 
done  it  merely  of  his  own  head,  and  the  person  killed  is  not 
looked  upon  as  a  felo  de  se,  inasmuch  as  his  assent' was  merely 
void,  as  being  against  the  laws  of  God  and  man :  but  where  two 
Kdlw.  136.       persons  agree  to  die  together,  and  one  of  them,  at  the  persuasion 

of  the  other,  buys  ratsbane,  and  mixes  it  in  a  potion,  and  both 
drink  of  it,  and  he  who  bought  and  made  the  potion  survives  by 
•  using  proper  remedies,  aud  the  other  dies,  perhaps  it  is  the  bet- 

Moor,  754.  ter  opmion,  that  he  who  dies  shall  be  adjudged  a  felo  de  se,  be- 
cause all  that  happened  was  originally  owing  to  his  own  wicked 
purpose,  and  the  other  only  put  it  in  his  power  to  execute  it  in 
that  particular  manner. 

As  to  THE  SECONB  POINT,  viz.  What  such  an  offender  shall 
forfeit. 

S.  P.  C.  188,         Sect.  7*  It  seems  clear  that  he  shall  forfeit  all  chattels,  real  or 

^  Hil*^4  1^'  P*"^***'*  which  he  hath  in  his  own  right,  and  also  all  such  chat- 

Finch^siV  f®''  ^^.  whereof  he  is  possessed  either  jointly  with  his  wife,  or 

Croni.$i.  in  her  right;  aild  also  all  bonds  and  other  personal  things  in  ac^ 

tou'i^ir  ^^**  belonging  solely  to  himself;  and  also  all  personal  things  in 

8  K  4.  f4.  *  action,  and,  as  some  say,  entire  chattels  in  possession,  to  which 

Rajro.  7.  he  was  entitled  jointly  with  another,  on  any  account  except  that 

Sf's^a^'*^^'  ^'  merchandize:  but  it  is  said,  that  he  shall  forfeit  a  moiety  only 

iComni.'i90.  ^^  ^^^^  j^^^  chattels  as  may  be  severed,  and  nothing  at  all  of 

19a.  what  he  was  possessed  of  as  executor  or  administrator. 

1  Hale,  419.  Sect.  8.  However,  the  blood  of  a  felo  de  se  is  not  corrupted. 

Plow.  «6i,  f 6«.  nor  his  lands  of  inheritance  forfeited,  nor  his  wife  barred  of  her 

dower. 

SC0.UO4  .  Sect*  9*  Also  no  part  of  the  personal  estate  is  vested  in  the 

SIif8t54.  king,  before  the  self  murder  is  found  by  some  inquisition;  and 

i^itnd.S6f.  consequently  the  forfeiture  thereof  is  saved  by  a  pardon  of  the 

f  Sid^ifto. '  offence  before  such  finding. 

16f.fB<od.55.  SMod.  100.  $41,  242.    Con.  1.    Ler.  8.    1  Keb.  67,  68.    4Comn].  190. 

Plow.  260.  Sect.  10.  But  if  there  be  no  such  pardon,  the  whole  id  forfeit- 

SCo.  110.         ed  immediately  after  such  inquisition,  from  the  time  such  mortal 
4 Coo.  190*      ^^uiicl  was  given,  and  all  intermediate  alienations  are  avoided. 

'  Sect, 
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Sed.  11.  And  guch  inqttisitibiitf  ought  fo  be  by  the  coronet  s  Inst  55. 
$^per  warn  eorpwUy  if  the  body  can  h^  feand;  and  an  inquni-  gT^  f^*  • 
tion  so  taken,  as  some  ssty,  canndt  be  traversed.  ^  ^^^ '  i  ^^^ 

414  to  417. 
Far.l6.    SBlk.190.S77.    CMh.7t,    Sk]iu45.  Stnif.iaS.    SMoa.80.S98.    lMod.8S.    fSefai. 
859.    1  Vent.  181, 18$.    fi  Vent.  38.    9  Jones,  198.    S  Hale,  59.    Lev.  8.    Sid.  150. 

I 

Btct.  12.  But  if  the  body  cannot  be  found  so  that  the  coro-  ^  lost.  55. 
Bcr,  ^ho  has  authority  only  mper  visum  corporis,  cannot  proceed,  *  Hale  ^414. 
the  inquiry  may  be  by  justices  of  the  peace,  who  by  dieir  com-  Carth.Vd. 
mission  have  a  general  power  to  Inquire  of  all  felonies;  or  in  the  ^  Sq"«  is* 
king's  bench,  if  the  felony  were  committed  in  the  county  where  Jr^ji^' 
the  said  court  sits;  and  such  inquisitions  are  traversable  by  the  isid.  101/144. 
cfxecutor,  8cc. 

Sect.  13.  Also  all  inquisitions  of  this  offence,  being  in  the  na**  Salk.  S77. 
tore  of  indictments,  ought  particularly  and  certainly  to  set  forth  ^  ^o^.  16. 
flie  drcnmstances  of  the  fact;  as  the  particular  manner  of  the  ^^^*^^* 
wotmd,  and  that  it  was  mortal,  8cc.  and  in  the  conclusion  add^ 
that  the  party  in  such  manner  murdered  himself. 

Sect*  14.  Therefore  if  either  the  premises  be  insufficient^  as  tLeT.i40.i5f. 
if  it  be  found  that  the  party  flung  himself  away  into  the  water,  3  Mod.  100. 
ei  nc  seipsvm  emergit,  wnich  is  nonsense,  because  "  emergo^*  sig-  Yi^^tiikJsrr. 
nifies  only  to  rise  out  of  the  water:  or  if  there  be  Wanting  the 
proper  conclusion^  ^t  sic  seipsutn  murdravit,  the  inquisition  is  liot 
good. 

Sect.  15.  Yet  if  it  be  full  in  substance,  the  coroner  may  be  1  sid.  ns.  t59. 
served  with  a  rule  to  amend  a  defect  in  form.  ^  Mod.  101. 

1  Keb.  907. 
fltif.  6.    See  1  Stmid.  S7S,  for  process  from  tbb  CBowK-omca  (m  inch  tn  Inqpisitidn  igainst  a 


CHAP.  X. 

OF  JlJSTIFIABLE  HOMICIDE. 

Homicide  against  the  life  of  another  either  amounts  to  fe- 
lony, or  does  not.     That  which  amounts  not  to  felony,  is  either 
justifiable,  and  causes  no  forfeiture  at  all,  or  excusable,  and  causes 
the  forfeiture  of  the  party's  goods. 

Of  J08TIFIABLB  HOMICIDE  I  shall  premise  these  general  rules. 

Sect,  1.  First,  It  must  be  owing  to  some  unavoidable  necessity  vid.sect.fs. 
to  which  the  person  who  kill^  another  must  be  redaced  Without 
any  maoner  of  fault  in  himself. 

Sect.%.  Secondly,  There  must  be  M  nialice  coloured  under  sRoO.  ifio. 
pretence  of  necessity;  for  wherever  a  person  who  kills  another  5*'^'^^1      a. 
acts  in  truth  upon  malice,  and  takes  occasion  from  the  appear-  ^^  ^j^'  {^  ^^  ' 
anco  of  neGessny,  to  execute  his  own  private  revenge,  he  is  Mai.  la  Pwcis* 
guilty  of  murder. 

Sect.  3.  Thirdly,  According  to  the  opinion  of  the  old  books  (a),  (a>  n  Ass.  55. 

^  ^       ,  which  ^  Ass.  pi.  41. 

"^  t7H.6.flO,Sl. 

Dalt.150.     B.App.  5.  It9.    B.  Cor.  57. 87. 
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which  in  this  respect  seenis  to  be  contradictecl>  bj  others  more 

((6)S5Ha,6.     ipodem  (b),  it  seenis^  that  ooe  may  set  forth  a  fact,  amounting  to 

11. 58.  justifiable  homicide,  in  a  special  plea  to  an  indictment  or  appeal 

Co^Li^^Im,     of  niurder;  and  that  the  same  being  found  true,  he  shall  be  dis- 

1  Hale,  478.       missed,  i;vithout  being  arraigned,  or  enforced  to  plead  not  guilty. 

'  And  indeed  it  seemf  extremely  hard,  that  a  sheriff  or  judge  who 

condemns  or  executes  a  criminal,  &c.  should  be  forced,  on  a 

frivolous  prosecution,  to  hold  up  their  hands  at  the  bar  for  it» 

8cc.     But  it  is  agreed,  that  no  one  can  plead  a  fact  amounting  to 

homicide  se  defendendo,  or  by  misadventure,  but  that,  in  such  a 

case,  the  defendant  must  p\e2id  not  guilty,  and  give  the  special 

matter  in  evidence:  and  it  is  also  agreed,  that  where  a  special 

fact,  amounting  to  Justifiable  homicide,  is  found  by  the  jury,  the 

party  is  to  be  dismissed,  without  being  obliged  to  purchase  any 

pardon,  &c. 

Justifiable  homicide  is  either  of  a  public  or  of  a  private 
nature.  Justifiable  homicide  of  a  public  nature  is  such  as  is  oc- 
casioned by  the  due  execution  or  advancement  of  public  justice^ 
— That  of  a  private  nature  is  such  as  happens  in  the  just  defence 
of  a  man's  person,  house,  or  goods. 

Of  JUSTIFIABLE  HOMICIDE  in  the  due  execution  of  public  jus-- 
tice,  the  following  rules  must  be  observed. 

Dalt  c  98.  Sect,  4.  First,  The  judgment,  by  virtue  whereof  any  person  is 

1  Hale,  497.       put  to  death,  must  be  given  by  one  who  has  jurisdiction  in  the 
«E%^3S.       cause;  for  otherwise  both  judge  and  officer  may  be  guilty  of  fe- 
lony. 

1  Hale,  497.  Sect,  3.  And  therefore,  if  the  court  of  common  pleas  give 
^?*  judgment  on  an  appeal  of  death,  or  justices  of  peace  on  an  in- 
5  Co.  106.  dictment  of  treason,  and  award  execution,  which  is  executed, 
Cro.  Car.  98.  both  the  judges  who  give,  and  the  officers  who  execute  the  sen- 
Moor,  333.  tence,  are  guilty  of  felony,  because,  these  courts  having  no  more 

4Coinm.  178,      -     -  a'  4.'  *u  •  4.U  •     *  -l   • 

jurisdiction  over  these  crimes  than  mere  private  persons,  their 
proceedings  thereon  are  merely  void,  and  without  any  foundation. 

Dalt.  c  98.  Sect,  6.  But  if  the  justices  of  peace,  on  an  indictment  of  tres- 

1  Hale,  501.  pass,  arraign  a  man  of  felony,  and  condemn  him,  and  he  be  exe^ 
cuted,  the  justices  only  are  guilty  of  felony,  and  not  the  officers 
who  execute  their  sentence;  for  the  justices  had  a  jurisdiction 
over  the  offence,  and  their  proceedings  were  irregular  and  erro- 
neous only,  but  not  void. 

Co.  litt.  Its.  Sect*  7*  Secondly.  The  judgment  must  be  executed  by  the 
lawful  officer. 

f  Ass.  3.  Sect.  8.  Indeed  it  was  formerly  holden,  that  any  one  might  as 

S.  P.  C.  13. 196.  lawfully  kill  a  person  attainted  of  treason  or  felony  as  a  wolf  or 
iiH,%f is'.  ^^y  other  wild  beast;  and  anciently  a  person  condemned  in  an 
Plow!  306. '  appeal  of  death  was  delivered  to  the  relations  of  the  deceased^ 
3  Inst  181.       in  order  to  be  executed  by  them. 

27  Ass.  41.  Sect.  9*  But  at  this  day  it  seems  i^reed,  that  if  the  judge  who 

1  Hale,  501.  gives  the  sentence  of  death,  and,  a  fortiori,  if  any  private  persoo 

Cor.  6?!  197.  execute  the  same^  or  if  the  proper  officer  himself  do  it  wiuiout  a 

Co.  Lit  isa.  lawful  command,  they  are  guilty  of  felony. 

Dilt  c,  98.  Sect. 
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Seetf.  10.  TUrdfy,  The  execution  must  be  pursuant  of/ and  •'S5H.6.58. 
-Mrarranted  by,  the  judgment,  otherwise  it  is  without  authority  i  ^'^^'^^ 
and  consequently  if  a  sheriff  behead  a  man  where  it  is  no  part  of  See  *B. «.  c!5i. 
the  sentence  to  cut  off  the  head,  he  is  guilty  of  felony  ( 1).  F^nch.  31. 

3  Inst,  52. 21 1. 
1  Hale,  454.  501.    f  Hale,  411.    4  St.  Tr.  129.    Foster,  268. 

Of  JUSTIFIABLE  HOMICIDE  in  the  due  advancement  of  public 
justice,  I  shall  consider,— Fiest,  in  relation  to  criminal, — Se- 
condly, in  relation  to  civil  causes. 

I.  Homicide  in  the  advancement  of  public  justice  in  criminal 
causes  may  be  justified  in  several  cases. 

Sect.  1 1.  First,  If  a  person,  having  actually  committed  a  felony,  22  Ass.  55. 
'will  not  suffer  himself  to  be  arrested,  but  stand  on  his  own  de-  B.  Cor.  sr.  89. 
fence,  or  fly,  so  that  he  cannot  possibly  be  apprehended  alive  by  t'i*?'^\\' 
those  who  pursue  him,  whether  private  persons  or  public  officers,  Dait.  c.  98. 
ivith  or  without  a  warrant  from  a  magistrate,  he  may  be'  lawfully  Crom.  so. 
slain  by  them.  I'S^'L}^^' 

XX»  70 1* 

1  Hale,  489.    Foster,  271.    Fmm^daliUreapinmipomt,oeadmpenmUi^    Stemh.de  jure  GifOh 


Sect.  12.  Secondly,  If  an  innocent  person  be  indicted  of  a  See  authorities 
felony,  where,  in  truth,  no  felony  was  committed,  and  will  not  jf^^*  *^*|ti 
suffer  himself  to  be  arrested  by  the  officer  who  has  a  warrant  for  25^, 
that  purpose,  he  may  lawfully  be  killed  by  him,  if  he  cannot 
otherwise  be  taken ;  for  there  is  a  charge  against  him  upon  record^ 
to  which  at  his  penl  he  is  bound  to  answer. 

Sect.  13.  Thirdly,  If  a  criminal,  endeavouring  to  break  the  iHa]e,48i. 
gaol,  assault  his  gaoler,  he  may  be  lawfully  killed  by  him  in  the  494,495,496. 
affray. 

Sect.  14.  Fourthly,  If  those  who  are  engaged  in  a  riot,  or  a  Crom.  so.  158. 
forcible  entry,  or  detainer,  stand  in  their  defence,  and  continue  Staund.  13. 
the  force  in  opposition  to  the  command  of  a  justice  of  peace,  &c.  p^^l*!/!. 
or  resist  such  justice  endeavouring  to  arrest  them,  the  killing  of 
them  may  be  justified  (a):  and  so  perhaps  may  the  killing  of  ^)  See  the 
dangerous  rioters  by  any  private  persons,  who  cannot  otherwise  ^'^  ^^l^ 
suppress  them  or  defend  themselves  from  them,  inasmuch  as  ^ces^agaii»t 
every  private  person  seems  to  be  authorised  by  the  law  to  arm  the  Public 
himself  for  the  purposes  aforesaid.  (2)    -  Peace'. 

Sect.  15.  Fifthly,  If  trespassers  in  a  forest,  chace,  park,  or  S.P.C.id. 
warren,  or  any  inclosed  ground  wherein  deer  are  kept,  will  not  ^^"^'  ^' 
render  themselves  to  the  keepers  upon  an  hue  and  cby  made  ^  ^^^  ^g^^ 
to  stand  to  the  king's  peace,  but  fly  from,  or  defend  themselves  9  St  IV.  di5. 
against  them,  diey  may  be  slain  by  force  of  the  statute  de  maU' 
/actoribus  inpards,  £1  Edw.  1.  st.  2.  and  3.  and  4  Will.  &  Mary, 
iU  10. 

Sect. 

(i)  That  b,  if  ^  officer  Tarietfa  from  the  judg-  pimishinent  with  regard  to  the  pain  or  infiuny  of  it. 

ment  of  his  own  head  and  without  warrant  or  tlie  roster,  S67. 

eolovr  of  authority,  bat  not  if  he  is  anthorised  by  (S)  Theiefore  if  a  stranger  interpose  to  part  com* 

cvatom  or  b^  warrant  from  the  crown.    For  al-  batants  in  an  affray,  giving  notice  to  them  of  that 

tliongh  the  king  camiot  by  his  prerogative  vary  the  intention,  and  they  assanlt  him,  and  in  the  struggle 

cxecation  so  as  to  aggravate  the  punishment  beyond  he  should  chance  to  kill,  this  would  be  jwt^uMe 

tbe  intention  of  the  law ;  yet  it  doth  not  ftSlow,  hmiade;  for  it  b  every  man's  duty  to  mterpose 

that  lie  who  may  remit  pait  of  the  judgment,  or  for  the  preservation  of  the  public  peace,  and  for 

wlioOy  pardoQ  the  ofieader,  caimot  nUigate  his  the  pievcntiob  of  mischief    (Foster,  S7S.>— But 
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Dale  0.96. 
plow.  9. 
$  Inst  HU 

sr  H.  6.  m. 


1  RoU,  169. 
Foster,  270. 
3  Inst.  56. 
Cfom.  24. 
DalL  c.  98. 
1  Hale,  494 

Foster,  f9f . 
Struioe,  499. 
6  St.  Tr.  195. 

Crom.30. 


1  Hale,  481. 
Foster,  271. 

Puff.  L.  of  N. 
455. 


24  H*  8.  c  5* 
Dalt  c  98. 
1  Hale,  486, 
487.  493,  494. 
S.  P.  C.  14. 

B.  Cor.  100. 
F.  Cor.  179. 
192. 261.  305. 

C.  Car.  544. 
26  Ass.  23, 
Cronu  26* 
Kdy.  128, 129. 
Fos.  271.  275. 
9  Ann.  c  16. 
(a)  Vide  sect. 
25. 

Cmn.  27. 
Som.  56. 
1  Hale,  405. 
440.441, 


Sect.  16.  Sixthly^  If  either  of  the.parties  fightbg  in  a  combat 
allowed  by  law  for  the  trial  of  some  special  cases,  be  slain,  he 
who  kills  him  is  justified,  and  the  death  of  the  other  is  imputed 
to  the  just  judgment  of  God,  who  is  presumed  to  give  the  vicfcory 
to  him  who  fights  in  maintenance  of  the  truth. 

IL  HoMiciDEy  in  the  advancement  of  justice  in  civil  causes, 
may  also  be  justified  in  some  cases. 

Sect.  \7.  As  where  a  sheriff,  8cc.  attempting  to  make  a  lawful 
arrest  in  a  civil  action,  or  to  retake  one  who  has  been  arrested 
and  made  his  escape,  is  resbted  by  the  party,  and  unavoidably 
kills  him  in  the  affray. 

Comm.  180. 

Sect.  18.  And  in  such  case  the  officer  is  not  bound  to  give 
back,  but  may  stand  his  ground  and  attack  the  party. 

Sect.  19.  But  no  private  person  of  his  own  authority  can  arrest 
a  man  for  a  civil  matter,  as  he  may  for  felony,  &c. 

Sect.  20.  Neither  can  the  sheriff  himself  lawfully  kill  those  who 
barely  fly  from  the  execution  of  any  civil  process. 

Of  JUSTIFIABLE  HOMICIDE  of  a  private  nature^  in  the  just 
defence  of  a  man's  person,  house,  or  goods,  I  shall  shew.  First, 
in  what  cases  the  killing  of  a  wrong-doer  may  be  justified  by 
reason  of  such  defence.  Secondly,  where  the  killing  of  an  in- 
nocent person  may  be  so  justified. 

Sect.  9,1.  And  first,  the  killing  of  a  wrong-doer,  in  the  making 
of  such  defence,  may  be  justified  in  many  cases :  as  where  a  man 
kills  one  who  assaults  him  in  the  highway  to  rob  or  murder  him ; 
or  the  owner  of  a  house,  or  any  of  his  servants  or  lodgers,  &c, 
kill  one  who  attempts  to  bum  it,  or  to  commit  in  it  muider,  rob- 
beiy,  or  other  felony  (a) ;  or  a  woman  kills  one  who  attempts. to 
ravish  her  (3);  or  a  servant  coming  suddenly  and  finding  hia 
master  robbed  and  slain,  falls  upon  the  murderer  immediately  and 
kills  him ;  for  he  does  it  in  the  height  of  his  surprize,  and  under 
just  apprehensions  of  the  Jike  attempt  upon  himself :  but  in  other 
circumstances 'he  could  not  have  justified  the  killing  of  such  an 
one,  but  ought  to  have  apprehended  him.  Sic. 

Sect.  9A.  Neither  shall  a  man  in  any  case  justify  the  killing 
another  by  a  pretence  of  necessity,  unless  he  were  himself  whol^ 
without  fault  in  bringing  that  necessity  upon  himself;  for  if  a 
man,  in  defence  of  an  injury  done  by  himself,  kill  any  pmon 
whatsoever,  he  is  guilty  of  manslaughter  at  least ;  as  where  divers 

rioters 


in  all  thete  cases  then  roast  be  an  apparent  ne* 
oeiiity  on  the  officer's  side,  that  the  partj  could 
Bot  be  aiieited  or  appfehended ;  that  the  riot  ooold 
not  be  suppressed;  that  the  prisoners  oould  not 
be  kept  in  hold ;  that  the  deer^stealcrs  could  not 
but  escape,  unless  such  homicide  were  committed ; 
otiierwise  without  such  absolute  necessity  it  is  not 
justifiable.    4  Comm.  180. 

(3)  The  hijnry  intended  can  never  be  repairad 
or  ibrgoUcn ;  ana  natoTV,  to  render  the  sex  arnia- 
Utt  bath  inplMited  in  the  female  heart  a  ijuich 


sense  of  honour,  the  pride  of  Tirtae,  which  Icindleth 
and  inflameth  at  CTery  such  instance  of  brutal  lust. 
Fos.  «74.  Hoc.  £L  S4.  Prin.  P.  L.  til.— So  too 
the  feelings  tA  a  parent  or  a  husband  which  invor 
luntarily  actuate  them  at  the  moment  to  kiU  tha 
forcible  ravisher  of  a  wife  or  a  daughter's  virtiie, 
are  Justifiable.  1  Hale,  488.  And  no  doubt  tb* 
forcibly  attempting  a  crime  of  a  still  more  drtcata- 
Ue  nature,  may  be  equally  resisted  by  the  death  of 
the  unnatoial  aggromor.    4  Comm.  181. 
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ridters  wroogfnBjr  detain  a  honge  by  force>  and  kiR  those  who 
attack  it  from  without,  and  endeavour  to  burn  it. 

Sect.  23.  Neither  can  a  man  justify  the  killing  another  in  de^  Sum.  40.57. 
fence  of  his  house  or  goods,  or  even  of  his  person,  from  a  bare  £*9^'  ^^' 
private  trespass ;  and  therefore  he  that  kills  another,  who  claim-  ^  Hale!  485' 
ing  a  title  to  his  house  attempts  to  enter  it  by  force,  and  shoots  486. 488. 
at  it,  or  that  breaks  open  his  windows  in  order  to  arrest  him,  or  ^faster,  273. 
diat  persists  in  breaking  his  hedges  after  he  is  forbidden,  is  guilty 
oi  mandaughter ;  and  he  who  in  his  own  defence  kills  another 
that  assaults  him  in  his  house  in  the  day-time,  and  plainly  appears 
to  intend  to  beat  him  only,  is  guilty  of  homicide  se  defendendo, 
for  which  he  forfeits  his  goods^  but  is  pardoned  of  course ;  yet  it  Palt  119. 
aeems  that  a  private  person,  and,  d  fortiori,  an  officer  of  justice,  S"°>*  ^* 
^ho  ^happens  unavoidably  to  Idll  another  in  endeavouring  to  si^'^ti^ 
defend  himself  from,  or  to  suppress  dangerous  rioters,  may  justify  Poph.  uu 
the  iact,  inasmuch  as  he  only  does  his  duty  in  aid  of  the  public 
justice. 

Sect*  £4.  And  I  can  see  no  reason  why  a  person  who  without 
provocation  is  assauked  by  another  in  any  place  whaCsfoever,  in 
such  a  manner  as  plainly  shews  an  intent  to  murder  him,  as  by  Beudiow,47. 
discharging  a  pistol,  or  pushing  at  him  with  a  drawn  sword,  8cc.  ^  And.  41. 
may  not  justify  killing  such  an  assailant,  as  much  as  if  he  had  at-  1  Hide^48i^^^' 
templed  to  rob  him ;  for  is  not  he  who  attempts  to  murder  me  484. 
0M>re  injurious  than  he  who  barely  attempts  to  rob  me  i  And  can  Foster,  274. 
it  be  more  justifiable  to  fight  for  my  goods  than  for  my  life  P  And 
it  is  not  only  highly  agreeable  to  reason  that  a  man  in  such  cir- 
cumstances may  lawfully  kill  another,  but  it  seems  also  to  be  con- 
firmed by  the  general  tenor  of  our  law-books ;  which,  speaking  Crom.  27,  S8. 
of  homicide  se  defendendo,  suppose  it  done  in  some  quarrel  or  Dalt*  c.  98. 
affray.    From  whence  it  seems  reasonable  to  conclude,  that  St^V  57?^* 
where  the  law  judges  a  man  guilty  of  homicide  se  defendendo,  vide  F.  Cor. 
there  must  be  some  precedent  quarrel  in  which  both  parties  al-  284. 286, 287. 
ways  are,  or  at  least  may  justly  be  supposed  to  have  been,  in  ^^^^*  ^ 
some  fault,  so  that  the  necessity  to  which  a  man  is  at  length  re- 
duced to  kin  another,  is  in  some  measure  presumed  to  have  been 
owing  to  himself:  for  it  cannot  be  imagined  that  the  law,  which 
18  founded  on  the  highest  reason,  will  adjudge  a  man  to  forfeit  all 
kis  goods,  and  put  him  to  the  necessity  of  purchasing  his  pardon, 
without  some  appearance  of  a  fault.     And  though  it  may  be  said 
that  there  is  none  in  chance-medley,  and  yet  that  the  party's  goods 
are  abo  forfeited  by  that,  I  answer,  that  chance'medky  may  be 
intended  to  proceed  from  some  negligence,  or  at  least  want  of 
sufficient  caution  in  the  party  who  is  so  unfortunate  as  to  commit 
it,  so  that  he  doth  not  seem  to  be  altogether  faultless.     Beside^, 
one  of  the  reasons  given  in  our  law-books  for  which  homicide  se  s.  P.  C 15. 
defendendo  forfeits  goods,  is  because  thereby  a  true  man  is  kilted ;  "Dalt  c.  98. 
but  it  seems  absurd,  diat  he  who  apparently  attempts  to  murder  ^^^'»  ^^ 
another,  which  is  the  most  heinous  of  all  felonies,  should  be 
esteemed  snch,  when  those  who  attempt  other  felonies,  which 
seem  to  be  much  less  criminal,  are  allowed  to  be  killed  as  down- 
right  villaiiis,  not  deserving  the  protection  or  regard  of  the  law* 

Sect.  25*  However,  perhaps  in  all  these  cases  there  ought  to  N.BeQdl.47. 

G  2  be 
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Bkl. 


f  6.  Asa.  23. 


Crom.  27, 28.  be  a  distinction  between  an  assault  in  the  highway  and  an  assault 
Sam"  42.^  in  a  town.  For  in  the  first  case  it  is  said,  that  the  person  as- 
Foster,  275.       saulted  may  Justify  killing  the  other  without  giving  back  at  all; 

but  that  in  the  second  case  he  ought  to  retreat  as  far  as  he  can 
without  apparenUy  hazarding  his  Kfe,  in  respect  bf  the  probability 
of  getting  assistance. 

Paff.  1 2.  c.  5.  t  And  by  24  Hen.  8.  c.  5.  it  is  recited,  *'  Forasmuch  as  it  hath 
Bract  155.  been  in  question  and  ambiguity,  that  if  any  evilrdisposed  person 
1  And'itT'  ^^  persons  do  attempt  feloniously  to  rob  or  murder  any  person  or 
Kelj.  51. '  persons  in  or  nigh  any  common  highway,  cartway,  horseway,  or 
PnD;P*^2ti.  footway,  or  in  their  mansions,  messuages,  or  dwelling  places ;  or 

that  feloniously  do  attempt  to  break  open  any  dwelling-house  in 
the  night-time ;  should  happen,  in  the  prosecution  of  such  feloni- 
ous intent,  to  be  slain  by  him  or  them  whom  the  said  evil-doers 
should  so  attempt  to  rob  or  murder,  or  by  any  person  or  persons 
being  in  their  dwelling-house,  which  the  same  evil-doers  should 
so  attempt  burglarily  to  break  by  night,  if  the  said  person  so  hap- 
pening in  such  cases  to  slay  the  offender  so  attempting  to  commit 
murder  or  burglary,  should  forfeit  or  lose  his  goods  or  chattels 
for  the  same,  tis  any  other  person  should  do  that  by  chance  medley 
should  happen  to  kill  another  in  his  or  their  defence.''  For  the 
declaration  of  which  ambiguity  and  doubt  it  is  enacted,  **  That 
*^  whoever  shall  be  indicted  or  appealed  of  or  for  the  death  of 
'*  such  evil-disposed  person  or  persons  attempting  to  murder, 
rob,  or  burglarily  to  break  mansion-houses  as  aforesaid,  shall 
not  forfeit  any  lands,  tenements^  goods,  or  chattels,  but  shall  be 
*^  thereof^  and  for  the  same,  fully  acquitted  and  discharged."  (4) 

Dalt  c.  98.  Sect.  26.  Secondly,  Also  the  killing  of  an  innocent  person 

p^*^^iD^c.5.  in  defence  of  a  man's  self,  is  said  to  be  justifiable  in  some  special 

cases ;  as  if  two  be  shipwrecked  together,  and  one  of  them  get 
upon  a  plank  to  save  himself,  and  the  other  also,  having  no  other 
means  to  save  his  life,  get  upon  the  same  plank,  and  finding  it  not 
able  to  support  them  both,  thrust  the  other  from  it,  whereby  he 
is  drowned,  it  seems  that  he  who  thus  preserves  his  own  life  at 
the  expense  of  that  of  another,  may  justify  the  fact  by  the  inevit- 
able necessity  of  the  case. 

Sect.  27.  If  a  man  be  awakened  in  the  night  with  an  alarm  that 
thieves  are  in  his  house,  and  searching  for  them  in  the  dark  with 
his  sword  drawn,  happen  to  kill  a  person  lying  hid  in  a  part  of  the 
house,  who  in  truth  had  no  iU  design,  and  was  brought  thidier  by 
a  servant  in  order  to  assist  in  cleaning  the  house,  it  seemeth  that 
he  may  justify  the  fact,  inasmuch  as  it  hath  not  the  appearance  of 
a  fault. 

CHAP. 


€t 


<t 


4  Com.  187. 


C.  Car.  558. 

If  arch,  5* 

1  Hale,  42, 4S. 


(4)  Not  only  the  master  of  a  house  but  a  lodger 
or  sojourner  who  kills  an  assailant  intending  to  com- 
mit murder  or  robbery,  is  within  the  protection  of 
this  statute.  Cro.  Car.  544.  But  this  reaches  not 
to  any  crime  unaccompanied  with  force,  as  picking 
of  pockets ;  or  to  the  breaking  open  of  any  house 
in  the  day  time,  ontess  it  cany  with  it  an  attempt 
of  robbery  or  arson.  4  Coram.  180.  Vide  1  Hale, 
488.    And  although  it  is  the  highest  possible  inva- 


sion of  property,  a  man  is  not  justifiable  in  killin|r 
another  whom  he  taketh  in  adultery  witli  his  wife, 
for  it  sarours  more  of  sudden  rerenge  than  of  self- 
presenration ;  but  this  law  hatli  been  executed  with 

freat  benignity.  Vent.  159.  Ray.  t\t.  Prin. 
*.  L.  Slf.  If  the  husband,  however,  detect  the 
ravisher  in  the  attempt,  the  wife  calling  for  assist- 
ance, it  is  ezcQsableb  ss  df/Mmio.    1  Hale,  486. 
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CHAP.  XI. 
OF  EXCUSABLE  HOMICIDE. 

Excusable  homicide  is  either  ^>er  inforturduniy  or  «e  defen-  See  i  Hale,  S8 
dendo. — In  treating  of  which  I  shall  hrst  shew  the  nature  of  each  ^  *^-  ^^^'  *^*' 
of  them  distinctly,  and  then  consider  those  properties  wherein 
they  both  agree. 

Sect.  1.  Homicide  per  infortunium^  or  by  misadventure,  is  f  Haic/irj. 
where  a  man  in  doing  a  lawful  act  (1),  without  any  intent  of  hurt,  St.Tr.  ssoi'. 
unfortunately  chances  to  kill  another.  Strang,  46?. 

Prill*  P.  L.  814 

Sect.  2.  As  First,  Where  a  labourer  being  at  work  with  a  6  Ed.  4. 7. 
hatchet,  the  head  thereof  flies  off,  and  kills  one  who  stands  by.     B.  Cor.  59. 148. 

Sect.  3.  Secondly,  Where  a  third  person  whips  a  horse  on  which  Sam.  58, 59. 
a  man  is  riding,  wnereupon  he  springs  out,  and  runs  over  a  child  ^^^'  ^^tiif 
and  kills  him,  in  which  case  the  rider  is  guilty  of  homicide  jier 
infortunium;  and  he  who  gave  the  blow,  of  manslaughter. 

'  Sect.  4.  Thirdly,  Where  a  workman,  having  first  given  loud  i  Hale,  473. 
warning  to  all  persons  to  stand  clear,  flings  down  a  piece  of  tim-  ^J* 
bfer  from  a  private  house  standing  out  of  the  road,  and  thereby  Bract.  1.  k  c.  4. 
kills  one  who  happens  to  be  underneath : — but  if  any  person  fling  Dalt.  c.  96. 
down  such  a  piece  of  timber  idly  in  play,  or  even  a  workman  fling  ^  ^^'  **^' 
it  down  in  the  streets  of  a  town,  where  the  danger  is  apparent  in 
respect  of  the  number  of  people  continually  passing  by,  he  is 
guilty  of  manslaughter.  , 

Sect.  5.  JburMfy,  Where  a  schoolmaster  in  correcting  his  scho-  iHale,4.54.47S. 
lar,  or  a  father  his  son,  or  a  master  his  servant,  or  an  officer  in  ^'^^  L  i.  c.  4. 
whipping  a  criminal  condemned  to  such  punishment,  happen  to  p^^t^'^.  95, 
occasion  his  death,  yet  if  such  persons  in  their  correction  be  so  Keilw.  i56. 
barbarous  as  to  exceed  aU  bounds  of  moderation,  and  thereby  ^^^  ^^' 
cause  the  party's  death,  they  are  guilty  of  manslaughter  at  the  5a^'287,&c. 
least  (2^ ;  and  if  they  make  use  of  an  instrument  improper  for  Foster,  262. 
correction,  and  apparently  endangering  the  party's  life,  as  an  iron 
bar,  or  sword,  8cc.  or  kick  him  to  the  ground,  and  then  stamp  on 
his  belly  and  kill  him,  they  are  guilty  of  murder. 

Sect.  6.  Fifthly,  Where  one  lawfully  using  an  innocent  diver-  l^^cor.^J^s. 
sion,  as  shooting  at  butts,  or  at  a  bird,  8cc«  by  the  glancing  of  an  Kelj.  4i. 
arrow,  or  such  like  accident,-  kills  another.  P'""^-  ^-  ^  **^' 

3  Will.  407. 

Sect.  7.  Sixthly,  Where  a  person  happens  to  kill  another  in  Keilw.  108. 136* 
playing  a  match  of  foot*ball,  wrestling,  or  such  like  sports  which  Crom.  t9. 
are  attended  with  no  apparent  danger  of  life,  and  intended  only  W^\^' 
for  the  trial,  exercise,  and  improvement,  of  the  strength,  courage, 
and  activity  of  the  parties. 

Sect.  8.  Seventhly,  Where  one  kills  another  in  fighting  at. bar-  11 H. 7.  S3. 

riers 

(1)  Whcilwr  the  act  mnst  be  strictly  lawful  to      it  is  impossible  that  the  offender  should  be  made 
' —  tlKe  bomidde  within  fliis  descnpdon,  Tide      guilty  of  more  than  isanslaughter,  especially  if  be 


Foster,  258,  259.    3  Inst.  56.  fires  in  the  manner  usual  upon  such  oocasioDS.  I* 

(2)  So  when  an  officer  of  the  impress  service  fires      Mansfield,  Cow  p.  832. 
at  a'boat  In  order  to-briag  her  to,  and  kills  a  man, ' 
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9  Imt  160.  riers  or  tilting  by  the  king's  command,  ^hich,  by  the  better  opi* 
1  Hale,  473.  nion,  secures  him  from  being  guilty  of  felony,  by  reason  of  any 
^ilw.  108.       gjj^jj  unfortunate  accident. 

Dalt  c  96,    Hob.  134.    Crom.  29.    B.  Cor.  23.    Foster,  26]^ 

t  So  under  the  22  8c  23  Car.  2.  c.  25.  and  the  4  &  5  Will, 
and  Maiy,  c.  23.  made  for  the  preservation  of  game,  where  a 
stranger  assisting  a  gamekeeper  to  seize  nets  even  upon  the 
ground  of  a  third  person,  and,  during  the  transaction!  the  gun  of 
the  stranger  accidentally  goes  off,  by  which  one  of  the  poaohers 
^  is  killed,  this  is  only  chanee'-medleyt  for  the  duty  of  the  game- 

315.^  ^^  ^''      keeper  will  authorize  the  trespass  of  the  stranger,  (a) 

Hob.  134.  Sect.  9*  But  if  a  person  kill  another  by  shooting  at  a  deer,  8cc. 

Dait  c  98.  Jq  ^  ^IjJj.^  person's  park,  in  the  doing  whereof  he  is  a  trespasser ; 
1  mk,  472»  ^^  "Y  shooting  on  a  gun,  (3)  or  throwing  stones,  m  a  city  or  high- 
473.  way,  or  other  place  where  men  usually  resort,  or  by  throwing 

Sutu^^do  stones  at  another  wantonly  in  play,  which  is  a  dangerous  sport, 
6  S?^'  195.  ^°d  h&s  ^ot  the  least  appearance  of  any  good  intent,  or  by  doing 
4  CooiiD.  183.    any  other  such  idle  action  as  cannot  but  endanger  the  bodily 

hurt  of  some  one  or  other ;  or  by  tilting  or  playing  at  handsword 
without  the  king^s  command,  or  by  parrying  with  naked  swords 
covered  with  buttons  at  the  points,  or  with  swords  in  the  scab- 
bardS|  or  such  like  rash  sports,  which  cannot  be  used  without  the 
manifest  hazard  of  life,  he  is  guilty  of  manslaughter. 

Kdy.  117.  Sect.  10.  And  if  a  man  happen  to  kill  another  in  the  execu- 

1  Hale,  39. 475*  ^^  ^f  ^  m&licious  and  deliberate  purpose  to  do  him  a  personal 
hurt,  by  wounding  or  beating  him  ;  or  in  the  wilful  commission 
of  any  unlawful  act,  which  necessarily  tends  to  raise  tumults  and 
quarrels,  and  consequently  cannot  but  be  attended  with  the  dan- 
ger of  personi^l  hurt  to  some  one  or  other ;  as  by  committing  a 
riot,  robbing  a  park,  8cc.  he  shall  be  adjudged  guilty  of  murder^ 

3Iiut.5&  Sect.  11.  And  d  fortiori  he  shall  come  under  the  same  con- 

?^  ^^Irs  struction,  who  in  the  pursuance  of  a  deliberate  intention  to  com- 
6  St.  IV.  222.  o^it  a  felony,  chances  to  kill  a  man,  as  by  shooting  at  tame  fowl, 
Frin.  P.  L.  226.  with  an  intent  to  steal  them,  8lc.  for  such  persons  are  by  no 

means  favoured,  and  they  must  at  their  peril  take  care  of  the 
consequence  of  their  actions  ;^and  it  is  a  general  rule,  that 
jnrherever  a  man  intending  to  commit  one  felony,  happens  to 
commit  another,  he  is  as  much  guilty  as  if  he  had  intended  the 
felony  which  he  actually  commits. 

1  Hale,  476.  Sect.  12.  Neither  shall  he  be  adjudged  guilty  of  a  less  crime 

3lnft. 57.         ^iiQ  lulls  another  in  doing  such  a  wilful  act  as  shews  him  to  be 

Fostei^  262.       ^  dangerous  a^  a  wild  beast,  and  an  enemy  to  mankind  in  gene- 

11H.V.  23.8.    ral;  as  by  going  deliberately  with  a  horse  used  to  strike,  or 

D  P°^'  07^      discharging  a  gun  amon^  a  multitude  of  people,  or  throwing  a 

^    '        great  stone  or  piece  of  timber  from  a  house  into  a  street,  through 

-  which  he  knows  that  many  are  passing ;  and  it  is  no  excuse  that 

he  intended  no  harm  to  any  one  in  particular,  or  that  he  meant 

to  do  it  only  for  sport,  or  to  frighten  the  people,  8lc. 

Sect. 

(3)  Therefore  where  the  defendant  came  to  town     ptstolt,  woich  by  accident  kitTed  a  woman.  King 
M  a  dwiie,  and  before  he  got  out  of  it  ha  fired  his     C.  J.  ruled  it  to  be  but  roansUqghter,    Str.481. 


Ch.  1 1.  OF  EXCUSABLE  HOMICIDE.  87 

.  Seoi.  13.  And  now  I  ftm  to  eonsidef  homicidk  i$  defsndendo,  8.  P.a  i5. 
which  seems  to  be  where  one>  who  has  no  other  possible  means  ^Comm.  184. 
of  preserving  his  life  from  one  who  combats  with  him  on  a  sud- 
den quarrel,  or  of  defending  his  person  from  one  who  attempts 
to  beat  him  (especially  if  such  attempt  be  made  upon  him  in  his 
own  house),  kills  the  persons  by  whom  he  is  reduced  to  sUch  an 
inevitable  necessity.  ^ 

Sect.  14.  And  not  only  he  who  on  an  assault  retreats  to  a  B.  Cor.  is5. 
wall,  or  some  such  streight,  beyond  which  he  can  go  no  farther,  ^j'^^'i}' 
before  he  kills  the  other,  is  judged  by  the  law  to  act  upon  un*  Kely.  128. 
avoidable  necessity ;  but  also  he  who  being-  assaulted  in  such  a  Fonter*  trs. 
manner,  and  such  a  place,  that  he  cannot  go  back  without  mani- 
festly endangering  his  life,  kills  the  other  without  retreating  at  all. 

Sect.  15.  And  notwithstanding  a  person  who  retreats  from  an  Sniii.4i. 
assault  to  the  wall,  give  the  other  wounds  in  his  retreat,  yet  if  he  ^'^i,*^' 
give  him  no  mortal  one  till  he  get  thither,  and  then  kill  him,  he       '     ^^* 
is  guilty  of  homicide  se  defendendo  only. 

Sect.  16.  And  an  officer  who  kills  one  that  resists  him  in  the  q^^^ 
execution  of  his  office,  and  even  a  private  person,  that  kills  one  9  st  Tr.  3S5. 
who  feloniously  assaults  him  in  the  highway,  may  justify  the  fact  Str.  499. 
without  ever  giving  back  at  all.  FartJ'm^' 

Sect.n.  According  to  some  good   opinions,  even  he  who  S.  P.C.  15. 
gives  another  the  first  blow  on  a  sudden  quarrel,  if  he  afterwards  C^^-  28. 
do  what  he  can  to  avoid  killing  him,  is  not  guilty  of  felony.   Yet  j|>^^'  ^' 
auch  a  person  seems  to  be  too  much  favoured  by  this  opinion,  Kely.  58. 
inasmuch  as  the  necessity  to  which  he  is  at  last  reduced,  was  at  Foster,  276. 
the  first  so  much  owing  to  bis  own  fault. 

Sect*  18.  And  it  is  now  agreed,  that  if  a  man  strike  another 
upon  malice  prepense,  and  then  fly  to  the  wall,  and  there  kill 
him  in  his  own  defence,  he  is -guilty  of  murder. 

Thus  far  of  each  kind  of  excus^able  homicide  distinctly  4  Comm.  186. 
considered. — And  now  I  am  to  consider  those  properties  wherein  ^^^ 
they  both  agree. 

Sect.  19-  And  first,  it  seems  clear,  that  neither  of  these  tinst.  i49. 
homicides  are  felonies,  because  they  are  not  accompanied  with  a  %^^  ^' 
felonious  intent,  which  is  necessary  in  every  felony.  4  Comm.  i8f. 

Sect.  20.  And  firom  hence  it  seems  plainly  to  follow,,  that  they  n  h.  4.9S. 
were  never  pniiishable  with  loss  of  life ;  and  the  same  also  far-  B.  Cor.  ea 
tfier  appears  from  the  writ  de  odio  et  atid,  by  virtue  whereof,  if  ^^1[  ^4. 
any  person  committed  for  killing  another  were  found  guilty  of  Pos.  984k  2*85. 
either  of  these  homicides,  and  no  other  crime,  he  might  be 
bailed ;  and  indeed  it  seems  to  be  against  natural  justice  to  con- 
demn a  man  to  death  for  what  is  owing  rather  to  his  misfortune 
than  his  fault. 

Sect.  21 .  It  is  true  indeed  that  some  of  our  best  authors  have  2  Inst  56. 
argued  from  the  statute  of  Markbridge,  52  Hen.  3.  c.  26.  which  ^'K'P'  ^% 
enacts,  that  "  Murdrum  de  uetero  non  adjudicetur,  ubi  infortu-  ^      ®'      • 
'^  fdum  tuntumtnodo  adjudicatum  est,  Sfc/^  tiiat  before  this  statute 

homicides 
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homicides  by  misadventure^  or  h  defendendo,  were-  adjudged 
murder^  and  consequendj  punished  by  death. 

Bract  134.  Sect.  22.  But  to  this  it  may  be  answered^  that  murder  in  those 

^^^'^Ha?!  425  ^*y®  signified  only  the  private  killing  of  a  man  by  one  who  was 
448.        '      *  neither  seen  nor  heard  by  any  witness^  for  which  the  offender^  if 

found,  was  to  be  tried  by  ordeal,  and  if  he  could  not  be  found, 
the  town  in  which  the  fact  was  done  was  to  be  amerced  sixty-six 
marks,  unless  it  could  be  proved  that  the  person  killed  was  an 
Englishman;  for  otherwise  it  was  presumed  that  he  was  a  Dane 
or  a  Normanj  who  in  those  days  were  often  privately  made  away 
Bract  135.  with  by  the  English.  And  it  being  a  doubt  whether,  homicide 
by  misadventure,  8cc.  were  to  be  esteemed  murder  in  this  sense> 
it  seems  to  have  been  the  chief  intent  of  the  makers  of  this  sta- 
tute to  settle  this  question. 

«"ln8t3i5^*  Sec/.  23.  Secondly^  It  is  certain,  however^   that  notwith- 

Dait  c.  98.        standing  neither  of  these  offences  be  felonies,  yet  a  person  guilty 

1  Hale,  477.  of  them  is  not  bailable  by  justices  of  peace^  but  must  be  com- 
Soi^hf  upi^  mitted  till  the  next  coming  of  the  justices  of  eyre  or  gaol-deli- 

habeas  corpus,        very. 
aod  bailed. 

Beg.  133.  Sect.  24.  Indeed  anciently  a  person  committed  for  the  death 

2  Inst  42. 315.  of  a  man  m^ht  sue  out  the  writ  de  odio  et  atid,  which  by  Magna 
4 Inst  m  Charta,c.20.  is  grantable  without  fee;  and  if  thereon,  by  an 
Bract  123.  inquest  taken  by  the  sheriff,  he  were  found  to  have  done  the  fact 
Fleto,  b.i.  C.25.  by  misadventure,  or  se  defendendo,  he  might  be  mainprized  by 

llnstPil^siS    ^®'^®  ™®°»  **P^"  ^®  ^"*  ^^  ponendo  in  ballium.    But  such 

writs  and  enquiries  were  taken  away  by  the  statute  of  Gloucester, 
c.  9-  and  the  statute  28  Edw.  d.  c.  9*    And  though  perhaps  they 
9  Co.  56.  were  again  revived  by  the  42  Edw.  3.  c.  1.  which  makes  all  sta- 

Co.  Bail  and  tutes  Contrary  to  Magna  Charta  void;  yet  at  this  day  they  seem 
^ter  «85^'  to  be  obsolete,  and  indeed  useless,  inasmuch  as  the  party  may 
and  Tide  31  probably  be  sooner  delivered  in  the  usual  course,  by  the  coming 
Car.  1.  c. «.      of  the  justices  of  gaol-delivery. 

Ante,  c.  10.  s. 3.  Sect.  25.  Thirdly,  It  is  also  agreed,  that  no  one  can  excuse 
4  h't  '  ^^^'  ^^^  killing  another,  by  setting  forth  in  a  special  plea,  that  he  did 
KeiKr.'di.  108.  ^^  ^J  misadventure,  or  se  de^dendo,  but  that  he  must  plead  not- 

3  Inst  316.    '  guilty,  and  give  the  specialmatter  in  evidence.   And  that  where- 
¥  ci>^'igl'  ^^*  ^^^^  *  person  is  found  guilty  of  such  homicide,  either  upon  a. 
354. 361.  '       special  indictment  for  the  same,  or  by  a  verdict  setting  forth  the 
Dalt  c.  96. 98.  arcumstances  of  the  case  on  a  general  indictment  of  murder  or 
F.  N.  B.  246.     homicide,  he  shall  be  discharged  out  of  prison  upon  bail,  and 

r,  c  .  forfeit  his  goods ;  but  that  upon  removing  the  record  by  certify 
rari  into  chancery,  he  shall  have  his  pardon  of  course,  without 
staying  for  any  warrant  from  the  king  to  that  purpose,  as  shall 
be  more  fully  shewn  in  the  second  book,  cb.  37*  sect.  1. 
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OF  MANSLAUGHTER. 

Homicide  against  the  Ufe  of  another^  amountiDg  to  felony^  Foster,  c.  5. 
is  either  with  or  without  malice.  Dis.  sd. 

Sect.  1.  That  whioh  is  without  malice  is  caUed  manslaughter,  4Comin.  186. 
or  sometimes  chance-medley,  by  which  we  understand  such  kill-  J?J'  p  ,      - 
ikig  as  happens  either  on  a  sudden  quarrel^  or  in  the  commission  219.  S24. 
of  an  unlawful  act,  without  any  deliberate  intention  of  doing  any  3  liut  55, 57. 
mischief  at  all.  ?^^h^^ 

Sum.  56, 57tf 
1  Hale,  466. 

Sect.  2,  And  from  hence  it  follows,  that  there  can  be  no  ac-  Sam.  sir. 
cessaries  to  this  offence  before  the  fact,  because  it  must  be  done  B.t.cS9.s.34. 
without  premeditation.' 

Sect.  3.  But  the  learning  relating  to  this  head  being  for  the  Co.  Lit  ttr. 
most  part  co-incident  with  that  of  others,  it  will  be  superfluous  ^^'  ^^*  ^^* 
to  enlarge  on  it  here ;  and  therefore  I  shall  refer  the  reader  to  ^         ^^ 
other  chapters  for  the  particular  case ;  as  to  the  following  chap- 
ter of  murder,  for  those  concerning  duellings  (a)  and  for  such  as  (a)  Ch.  i9. 
happen  in  a  riot,  &c. ;  (b)  and  to  the  chapter  on  excusable  homi*  >•  ^^  ^  32. 
cide,(c)  for  such  as  fall  out  in  the  execution  of  a  rash  unlawful  ^^1^  Mf' 

.  •  8.  4f  to  47. 

action.  (c)  Ch.  11. 

8. 6  to  13. 

Sect.  4.  But  there  is  a  particular  kind  of  manslaughter  proper 
to  be  considered  here,  from  which  the  benefit  of  the  clergy  is 
taken  away  by  1  Jac.  1 .  c.  8.  (jd)  which  enacts,  that  ''  where  any  (<2)  s^  Skinn. 
**  person  shall  stab  or  thrust  any  persop  or  persons  that  hath  not  ^^' 
*'  then  any  weapon  drawn,  or  that  hath  not  then  first  stricken,  Jfi^^'  ^^^ 
"  the  party  which  shall  so  stab  or  thrust,  so  as  the  person  or  per-  7  Mod.  iss. 
*'  sons  so  stabbed  or  thrust  shall  thereof  die  within  the  space  of  Foster,  S97.  and 
•*  six  months  then  next  following,  although  it  cannot  be  proved  fofthfilJ!!!i^n^* 
**  that  the  same  was  done  of  malice  forethought."  of  pauing  OiU 

act,  which  is 
COD  tamed  hy  the  17  Car.  1.  c.  4.  "till  some  other  act  shall  be  made  toochiug  the  oontiiuiaDce  or  dis- 
"  continaaDce  thereof." 

^  Sect.  5.  It  is  generally  holden,  that  this  statute  is  but  declara-  1  Bulst  87. 
five  of  the  common  law,  and  in  the  construction  thereof  the  fol-  ^  ^^J^  ^^^ 
lowing  points  have  been  resolved.  Fos.  S98. 

Sect,  6.  lirst.  That  wherever  a  person  who  happens  to  kill  Bn^ant's  Case, 
another  was  struck  by  him  in  the  quarrel  before  he  gave  the  Soil^^e^iii. 
mortal  wound,  he  is  out  of  the  statute  though  he  himself  gave  668.  where 

the  first  blow.  I^"^  Holt  ques- 

tions this  case. 

Sect.  7.  Secondly,  That  he  only  who  actually  gives  the  stroke,  1  Hale,  468. 
and  not  any  of  those  who  may  be  said  to  do  it  by  construction  of  2  Hale,  344. 
law,  as  being  pi:^esent,  and  aidmg  and  abetting  the  fact,  are  within  see'£."s.^33. 
the  statute;  from  whence  it  follows,  that  if  it  cannot  be  proved  >.  98. 
by  whom  the  stroke  was  given,  none  can  be  found  guilty  within  ^lj^i^\.^ 

Fost  301. 

Sect. 
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1  JooM,  4Sfl. 
confiriDed  bv 
Holt  in  Maw- 
gridge's  case, 
Kely.  ISI. 
Skin.  668. 
S  Ler.  S66. 
955. 


Sect.  8.  3%tf^9  That  the  killing  of  a  man  with  a  hammer, 
or  such  like  instrument,  which  cannot  come  properly  under  the 
words  **  thrust ''  or  *'  stab*'  is  not  a  killing  within  the  statute. — 
But  it  seems,  that  the  discharging  a  pistol,  or  throwing  a  pot,  or 
other  dangerous  weapon  at  the  party,  is  within  the  equity  of  the 
words, ''  having  a  weapon  drawn ;''  for  penal  statutes  are  con- 
strued strictly  against  the  subject,  and  favourably  and  equitably 
for  him. 

Sect*  9.  Fourthly,  That  there  is  no  need  to  lay  the  conclusion 

of  die  indictment  contra  formam  statuti,  because  the  statute 

makes  no  new  offence,  but  only  takes  away  the  privilege  of  the 

clergy  from  an  old  one,  and  leaves  it  to  the  judgment  of  the 

common  law ;  from  whence  it  follows,  that  a  person  indicted  on 

See  b:  s.  c.  S5«  the  statute  may  be  found  guilty  of  manslaughter  generally.  Also 

s  ^^^ka  ttu.    ^^^  ^^  same  ground  it  hath  been  resolved,  that  if  both  an 

Attna,  47.        indictment  lay,  and  a  verdict  also  find,  a  fact  to  be  contra  for^ 

mam  statuti,  which  cannot  possibly  be  so,  as  that  A.  and  jB. 
•  aided  and  abetted  C.  contra  formam  statuti,  yet  neither  such 
indictment  nor  verdict  are  void,  but  A.  and  b.  shall  be  dealt 
with  in  the  same  manner  as  they  should  have  been,  if  thode 
words  contra  formam  statuti  had  been  wholly  omitted,  because 
the  substance  of  the  indictment  being  found,  they  may  be  re- 
Cn>.Jaa9a9.  jeeted  as  surplusage  and  senseless:  and,  i  fortiori,  therefore  it 
IS  certain,  that  they  shall  do  no  hurt  to  an  indictment  or  verdict 
containing  a  fact  which  may  be  within  the  statute. 

Seel  Hale,  467      Sect.  10.  Fifthly,  How  far  the  words  contra  formam  statuti 
^^fo.  supply  a.  defect  in  an  indictment  which  does  not  specially  pursue 

the  statute,  see  the  second  book,  chap.  25.  sect.  116.(1) 

(1)  A  ptiflOMT  whose  case  may  be  brought  'with- 
in this  statute  is  oooMnonly  aifaig;ned  upon  two 
indidaents,  one  at  common  law  for  mnrder,  and 
the  other  open  the  statnte.  Fos.  «99.  But  the 
same  drcunistanoes  which  at  coramon  law  will 
serve  to  justify*  excase»  or  alleviate  in  a  charge  of 
marder,  have  aiwajs  had  their  doe  weight  in  pro- 
secutions gvoonded  upon  th'is  statute.  Fos.  t98. 
As  wheie  a  hosband  stabs  an  adulterer  whom  he 
seises  in  the  act.  1  Vent.  158.  Raym.  tit.  Or 
where  a  nan  is  assaulted  by  thieves  in  his  hoose, 
the  thieves  having  no  weapon  drawn,  nor  having 


struck  liim,  and  he  stabs  one  of  them.  Stra.  469. 
Or  where  an  officer  entering  violently  into  the 
chamber  of  a  gentleman  to  arrest  him,  but  without 
announcing  the  purpose  for  which  he  came,  is 
stabbed  by  the  gentleman  with  his  sword.  Kely. 
1S6.  1  nale,  470.  Styles,  467.  Or  where  upon 
an  oot-ery  of  thieves,  a  person  who  had  innocently 
hidden  himself  in  a  closet,  was  mistaken  for  the 
thief  and  stobbed  in  the  dark.  1  Hale,  42. 474. 
C.  Car.  538.  W.  Jones,  429.  Kely.  136.  And 
many  other  instances  of  these  kinds  which  have 
been  held  not  within  the  statute. 


CHAP.  XIII. 


OF  MURDER. (I) 

Homicide  against  the  llfe  of  another,  amounting  to  fklo- 
NY  with  nuUice,  a  either  murder  or  petit  treason. 

And 


(1)  The  crime  of  murder  Is  defined  by  Sir  Ed- 
ward Coke  (3  Ins.  sub  tit  Murder,)  to  be, 
**  Where  a  man  of  sovnd  memoiy,  and  of  the  age 
of  discretion,  unlawfully  kiUeth  any  reasonable 
creatue  in  remm  naturm,  under  the  king's  peace, 
^ihwulie$fonthmt^f  either  express  or  implied  by 
law,  so  as  the  party  wounded  or  hurt,  &c.  die  of 
tha  womid  or  but,  to  within  a  year  and  day  af« 


ter  the  same.**  And  it  is  of  the  essence  of  the 
crime  that  it  be  couMnitted  with  '<  maUetfa^t' 
thoygktt'  either  ezpfess  or  implied  by  law.  Bat 
what  is  the  legal  meaning  of  the  term  '*  malice" 
we  shall  hereafter  state,  only  observing  for  the 
present,  that  it  is  not  confined  to  mean  premeditated 
misduef  against  the  party  murdered.  But  though 
the  term  "murder''  is  now  the  deicriptioii  of  this 

crime 
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And  first  of  MUfiDEB. 

Sect.  1.  The  word  "murder"  anciently  signified  only  the  jmt- 
Yate  killing  of  a  man^  for  which,  by  force  of  a  law  introduced  by 
Kino  Canute  for  the  preservation  of  his  Danes,  the  town  or 
hundred  where  the  fact  was  done  was  to  be  amerced  to  the  king, 
unless  they  could  prove  that  the  person  slain  were  an  EngH$nr 
man  (which  proof  was  called  Engtesctdre),  or  Qould  produce  the 
offender,  iLc*  And  in  those  days  the  open  wilful  killing  of  a 
man  through  anger  or  malice,  &c.  was  not  called  murder,  butiKH 
bufiary  homicidet 

lHale,c44r, 

Seci.^.  But  the  said  bw  concerning  Engleschire  having  been  s.P.C.i8,i9. 
abolished  by  14  !E!dw.  3.  c.  4.  the  killing  of  any  Englishman  ox  iHale,  448. 
foreigner  through  malice  prepense,  whether  committed  openly 
or  secretly,  was  by  degrees  called  murder;  and  13  Rich.  2,  c.  1« 
which  restrains  the  king's  pardon  in  certain  cases,  does  in  the 
preamble,  under  the  general  name  of  murder,  include  all  such 
homicide  as  shall  not  be  pardoned  without  special  words ;  and, 
in  the  body  of  the  act,  expresses  the  same  by  *'  murder,  or  kill- 


Dlaloff.  de 
Scaccn.  1. 1.  c 
10.  Stienujun 
Sueo.  1.  9.  c.  Sk 
GhuiT.  L 14. 
c  S. 

Foeter,  f81. 
Stat  Muihr. 
c.  86. 

Prin.  P.  L.  «3a. 
Bract  134, 135. 
Kelj.  Itl.  &C. 
BiBct  ISl. 


crime  of  aggravated  homicide,  yet  it  ancientlj  had 
■Bother  and  Tenr  different  meanings    Murdrum 
anciently  ngai&d   the  0ne   imposed   upon   the 
township  where  any  one  was  secretly  assassinated 
and  the  slayer  not  forthcoming  to  answer  the  de> 
mand  of  justice,    lliis  fine  is  said  to  have  origi- 
nated in  the  policy  of  the  Danish  monarch  Canute, 
who,  after  his  victories  over  the  Saxons  in  this 
Gooutry,  seated  himself  upon  the  throne.    But  his 
ooimtrymeD,Nk«  all  conquerors,  were  hated  by  the 
people  whom  they  had  subdued  and  oppr^ised. 
They  were,  therelore,  frequently  killed  in  private 
by  ttie  natives.    And  in  order  for  their  secarity» 
he  imposed  a  fine  of  66  marks  of  silver  upon  every 
township  where  a  Dane  was  found  killed,  and  the 
slayer  not  fortbooming.     And  further,  to  throw  a 
greater  security  around  them,  and  to  make  town- 
ships  more  vigilant  to  apprehend  the  offender,  the 
slam  man  was  always  to  be  considered  a  Dane 
whether  he  was  known  or  not,  unless  it  was  found 
by  a  presentment  that  he  was  an  Englishman  and 
not  a  Dane — which  presentment  was  called  "  £n- 
glescherie,"  and  beioe  found,  relieved  the  town^ 
ship  of  the  fine.     After  the  Norman  conquest, 
William  adopted  the  same  law  for  the  protection 
of  has  Nonnan  folkmefa.    And  it  appears  that  this 
fine  of  mnrdroffi  was  only  imposed  in  cases  of  se- 
cret killing,  for  it  is  thus  described  by  Bracton, 
who  wrote  at  the  cloae  of  the  reign  of  Hen.  3. : 
"  Nunc  tnttim  dieendum  de  homicidio  ^uod  nuUo  j/re^ 
tetUe,  nuUo  teiente,  nuUo  audiente,  mdlo  mdente  elam 
|Mi|Mlfalur  91MNI  diatur  murdrum,   nnde  m  prmm 
vUUmdvm  qiHod  at  qu^  eaum  mventknit  et  quoUUr 
quit  ex  nwrdro  exeueetur,    Mtirdrvm  vero  est  occulta 
extnneorum  et  netcrum  hcminum  oeeitio  a  manu  ho' 
mime  nequHer  ferpetratum  et  qua  nuUe  aeiente,  vel  m- 
datte facta  est  friter  tokm  isiierfectarem,  et  mtm  coad' 
juterts  et  fautcrest  et  Ua  quod  non  statimasaequatur 
etamer  fxfpularit.**    **  Hxtraneetrum  dico  quia  dve  in- 
terfeetut  eqgtdtut  Juent  doe  ignctus  dkitur  Fnmf^ge^ 
na  (a  Nornian%  ntit  S^icacheria ;  i.  e.  quod  2n- 
gOcus  sit  pnAetur  per  parentet  et  coram  justidarw 
jir^MwlHw.*'    He  theo  goea  on  to  detail  the  differ- 


••  ing 

ent  evidence  required  of  tiie  party  slain  being  an 
Englishman,  which  it  appearcMl  differed  in  differ- 
ent places — some  requiring  two  male  and  two  le« 
male  relatives  of  the  deceased  to  prove  the  fact; 
and  he  concludes  by  observing,  **  quosdam  in  dieer^ 
sie  eomitatibus  dioersimode  preseHtatur  inquirendum 
erit  in  quoitbet  itinere  ab  tmtio  ques  at  cotteuetudo 
jrraentandi  Englescheriara."  (lib.  3.  c.  16.)  "  Ancl 
this  farther  appears  by  many  hondred  old  chaiw 
ters  of  the  kings  of  England,  especially  to  hishopa 
and  monasteriet,  whcn^y  it  waa  graattid  that  tbej 
and  their  possessions  should  be  quiet  '  de  murdro 
et  latnemio^  whereby  we  must  not  think  that  they 
had  power  granted  them  to  commit  Burder  Of 
theft,  but  tliey  were  thereby  acquitted  of  tfaosa 
common  amerciaments,  in  ancient  times  imposed 
in  eyre  upon  villa  for  murder  and  theft  commit- 
ted there.''  (H.  H.  P.  C.  c.  33.)  This  law  oon« 
tinned  in  force  until  the  14  Ed.  3.,  at  which  time 
the  distijiction  between  Norman  and  Saxon  be- 
came lost,  both  being  blended  in  one  people ;  and 
by  a  statute  of  that  year  it  was  enacted,  "  That 
Zoigleachery,  and  the  presentment  thereof,  shall 
be  taken  away  for  ever." 

It  may  now  be  proper  to  say  soaettiing  at  to 
die  legal  import  of  the  words  "maHeefiremouf^'^ 
which  is  now  an  essential  inmdient  in  the  crime 
of  murder.  Malice  is  a  word  of  legal  import  both 
in  the  civil  1»»  and  oat  own,  and  denotes  a  wkh- 
ed,  penrene,  and  incorrigible  disposition^  and  net 
as  the  word  would,  in  its  limited  signification*  aeeaa 
to  imply,  a  prindple  tf  malecolenee  topaeMeMlatpet^ 
soiu.  Sir  M.  Voster  baa  cited  many  passasea  firooa 
our  ancient  laws  in  which  the  term  mance  has 
clearly  that  general  8ifl;nification»  and  thevefoie  the 
implied  malice  of  the  mw,  if  carefully  adverted  te» 
lie  says,  wiU  be  found  to  turn  upon  this  aingie 
point,  "  that  the  £wt  hath  been  attended  witii  soch 
circumstances,  as  carry  in  them  plain  tndicationa 
of  a  heart  regardless  of  social  dutjr,  and  fatailj 
bent  on  mischief"  (Introduction  to  Discourse  on 
Homicide.) 
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*'  ing  by  await,  assault,  or  malke  prepensed/'  And  doubtless 
the  makers  of  25  Hen.  8«  c  1.  which  excluded  all  wilful  mur- 
der of  malice  prepense  from  the  benefit  of  the  cler^,  intended 
to  include  open,  as  well  as  private)  homicide  within  the  word 
murder. 

Staml  1. 1.  c  Sect.  d.  By  MtJRDEE,  therefore,  at  this  day,  we  understand  the 
10.  wilful  killinir  of  any  subject  whatsoever,  tfarouirh  malice  fore- 

d  Lost.  47?^       thought,  whether  the  person  slam  shall  be  an  Englishman  or  fo- 
reigner. 

And  for  the  better  understanding  hereof,  I  shall  examine  the 
following  particulars: — First,  In  what  cases  a  man  may  be 
said  to  kill  another.  Secondly,  In  what  places  such  kilting  is 
within  the  cognizance  of  the  law.  Thirdly,  Who  are  such  per- 
sons by  killing  of  whom  a  man  may  commit  murder.  Fourth- 
ly, What  killing  shall  be  adjudged  to  be  malice  prepense,  or 
murder. 

As  to  THE  FIRST  POINT,  viz.  In  what  cases  a  man  may  be  said 
to  kill  another. 

s  Inst  48. 91.        Sect.  4.  Not  ouly  he  who  by  a  wound  or  blow,  or  by  poisoning. 

Palm.  548.  Strangling,  or  famishing,  8lc.  directly  causes  another's  death,  but 

1  Inst.  «95.  also  m  many  cases  he  who  by  wilfully  and  deliberately  doing  a 

1  Hale  495.  thing  which  apparently  endangers  another's  life,  thereby  occa- 

4S9.  '  sions  his  death,  shall  be  adjudged  to  kill  him. 

t  Hawk.  c.  29. 

31.    9  Str.  Tr.  146  to  S51. 

Croni.  f  4. 90.  Sect.  5.  And  such  was  the  case  of  him  who  carried  his  sick 
^iL  ^^93  father  against  his  will,  in  a  cold  frosty  season,  from  one  town 
iHale,4Si,'4St.  to  another,  by  reason  whereof  he  died. 

Crom.  24.  Sect.  6.  Such  also  was  the  case  of  the  harlot,  who  being  de- 

^H*"!^  ^f*  livered  of  a  child,  left  it  in  an  orchard  covered  only  with  leaves, 
^      ^'     ^      in  which  condition  it  was  struck  by  a  kite,  and  died  thereof. 

(a)S.P.C.  36.  Sect.  7.  And  in  some  cases  a  man  shall  be  said,  in  the  judg- 
3  Inst.  91.  ment  of  the  law,  to  kill  one  who  is  in  truth  actually  killed  by 
Vide  14  . 3.  auQ^jj^r^  Qp  by  himself;  as  where  one  by  duress  (a)  or  imprison- 
(6)  Dalt  c  93.  ment  compels  a  man  to  accuse  an  innocent  person,  who  on  his 
Sap.  c.  1. 8.7.  evidence  is  condemned  and  executed;  or  where  one  incites  a  (b) 
4S6.*^M2. 467.  'Q^^'^&n  ^o  kiU  himself  or  another;  or  where  one  lays  (c)  poi- 
(c)  Plowd.  474.  son  with  an  intent  to  kill  one  man,  which  is  afterwards  accident- 
ally taken  by  another,  who  dies  thereof. 

9  Co.  81.  Sect.  8.  Also  he  who  wilfully  neglects  to  prevent  a  mischief, 

iw^fii/^'  which  he  may  and  ought  to  provide  against,  is,  as  spme  have 
F.  Cor.  311..  said,  in  judgment  of  the  law,  the  actual  cause  of  the  damage 
S.P.C.  17.  which  ensues;  and  therefore  if  a  man  have  an  ox  or  a  horse, 
Sjl^^m.  ^hich  he  knows  to  be  mischievous,  by  being  used  to  gore  or 
Palt.  122.  strike  at  those  who  come  near  them,  and  do  not  tie  them  up. 
Exodus,  cxxL  but  leave  them  to  their  liberty,  and  they  afterwards  kill  a  man, 
l^^Ra  14S  ^^^^"'^"B  ^^  some  opinions,  the  owner  may  be  indicted  as  hav- 
PriiLpiL^236.*  ^"f  himself  feloniously  killed  him;  and  this  is  agreeable  to  the 

Mosaical  law.    However,  as  it  is  agreed  by  all,  such  a  person  is 

certainly  guilty  of  a  very  gross  misdemeanor. 

Sect. 
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Sect.  9*  Also  it  is  agreed,  that  no  person  shall  be  adjudged  Polt  its. 
by  any  act  whatever  to  kill  another  who  doth  not  die  thereof  ^**^*  ^'  ^^* 
within  a  year  and  a  day  after;  in  the  computation  whereof,  the  ^*^*^''^* 
whole  day  on  which  the  hurt  was  done  shall  be  reckoned  the 
first. 

Sect.  10.  But  if  a  person  hurt  by  another  die  thereof  within  a  3  Inst  5S. 
year  and  a  day,  it  is  no  excuse  for  the  other  that  he  might  have  Kelj.  u. 
recovered,  if  he  had  not  neglected  to  take  care  of  himself.  (2)        \  yjj^  ^g^ 

As  to  THE  SECOND  POINT,  vtz.  In  what  places  such  killing  is  Pn^'P*^*^ 
within  the  conusance  of  the  law. 

Sect.  1 1.  It  seems,  that  the  killing  of  one  who  is  both  wound-  sinst  48. 
ed  and  dies  out  of  the  realm,  or  wounded  out  of  the  realm  and  i  Hale,  426. 
dies  here,  cannot  be  determined  at  common  law,  because  it  can^  Co"lJt.^75 
not  be  tried  by  a  jury  of  the  neighbourhood  where  the  fact  was  s.P.C.  65. 
done.     But  it  is  agreed,  that  the  death  of  one  who  is  both  B.App.i5S. 
wounded  and  dies  beyond  sea;  and  it  is  said  by  some,  that  the  %i.^i^'^^Ii 
death  of  him  who  dies  here  of  a  wound  given  him  there,  may  be  ».  it. 
heard  and  determined  before  the  constable  and  marshal,  accord-  S  Keb.  785. 
ing  to  the  civil  law,  if  the  king  please  to  appoint  a  constable.  f[?^  ^  ^^^' 
And  it  seemeth  also  to  be  clear,  that  such  a  fact  being  examined  i  And.  195. 
by  the  privy  council,  may  by  force  of  33  Hen.  8.  c.  23.  be  tried, 
in  relation  to  the  principal  offenders,  but  not  as  to  the  accessa- 
ries, before  commissioners  appointed  by  the  king  in  any  county 
in  England, 

Sect.  12.  A  murder  at  sea  was  anciently  cognizable  only  by 
the  civil  law,  but  now  by  force  of  27  Hen.  8.  c.  4.  and  28  Hen.  8.  s  Inst.  48, 49. 
c.  15.  it  may  be  tried  and  determined  before  the  king's  commis- 
sioners (3)  in  any  county  of  England  according  to  die  course  of 
the  common  law.     Yet  the  killmg  of  one  who  dies  at  land  of  a  i  j^oq.  f7o. 
wound  received  at  sea,  is  neither  determinable  at  common  law,  3  Inst  48. 
nor  by  force  of  either  of  these  statutes :  but  it  seems  that  it  may  ^^  tS*^ 
be  tried  by  the  constable  and  marshal,  or  before  conmiissioners 

appointed^ 


(t)  A  g»olor,  knowing  a  prisoner  to  be  infected 
with  en  epidemic  distemper,  confines  another  pri- 
soner against  lib  will  in  the  same  room  with  htm, 
by  which  he  catches  the  infection,  of  which  the 
noler  had  notice,  and  the  prisoner  dies;  this  is  a 
felonioos  killing.  Stra.  856.  9  St  Tr.  146.  So, 
to  confine  a  prisoner  in  a  low,  damp,  unwholesome 
room,  not  aUowine  him  tlie  common  convenienoes 
which  the  dcoenaes  of  natare  reqaire,  by  which 
the  habits  of  his  constitution  are  so  affected  as  to 
produce  a  distemper  of  which  he  dies;  this  also  is 
fekmioQs  homicide.  Stra.  884.  Ld.  Ray m.  1578. 
For  althoogh  the  law  invests  gaolers  with  all  ne- 
cessary powers  for  the  interest  of  the  common- 
wealth, they  are  not  to  behare  with  the  least  de- 
gree of  wanton  cmelty  to  their  prisoners.  O.  B. 
1784.  p.  1177.  And  these  were  deliberate  acts 
of  craelty,  and  enormous  violations  of  the  trust  the 
Jaw  reposeth  in  its  ministers  of  justice.  Foster,  S32. 

So  also,  any  one  who  assuming  to  take  care  of 
another,  refuses  the  necessary  subsistence,  or  by 
any  other  sererity,  though  not  of  a  nature  to  pro- 
duce immediate  death,  as  by  putting  the  party  in 
sodi  a  situation  as  may  posMbly  be  dangerous  to 
life  or  health,  if  death  actually  and  cleariy  ensues 


in  consequence  of  i^  it  is  murder.— And  tliis  mode 
of  killing  is  of  the  most  aggravated  kind,  because 
a  long  tune  must  unavoidably  intervene  before  the 
death  can  happen,  and  also  many  opportunities  of 
deliberation  and  reflection.  O.  B.  1784.  p.  455. 
and  Rex  V.  S.  Self.    O.  B.  Feb.  Sess.  1776. 

So  also,  by  the  old  common  law,  to  bear  false 
witness,  and  with  express  premeditation,  by  this 
means  to  teke  away  the  life  of  anotlier,  was  held 
to  be  murder.  Mirr.  c.  1.  s.  19.  Brit,  c  5.  Bract. 
LS.  C.4.  But  it  is  said  that  this  enormous  crime 
can  hardly  be  so  considered  at  this  day.  3  Inst. 
48.  The  authority,  however,  for  this  opinion,  in 
Foster,  131,  is  said  by  no  means  absolutely  to 
warrant  the  conclusion.    4  Comm.  196. 

(3)  Namely,  the  admiral  or  his  deputy,  and 
three  or  four  more,  (among  whom  two  common- 
law  judges  are  constantly  appointed,  who  in  effect 
try  all  the  prisoners,)  the  indictment  being  first 
found  by  a  grand  jury  of  twelve  men,  and  after- 
wards tned  by  another  jury.  This  is  now  the  only 
method  of  trying  marine  felonies  in  the  court  of 
admiralty;  the  judge  of  the  admiralty  still  pre- 
siding therein,  lust  as  the  lord  mayor  presides  at 
the  sessipns  in  London.    4  Conoi.  t66. 
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tttypoiotedi  in  pvrsttofioe  of  tbe  ifor^ftid  flt&tete  of  SS  Hen*  8. 
c.  23. 

t  And  for  preventing  any  failure  of  justice,  and  for  taking 
away  all  doubts  touching  the  trial  of  murders  in  the  following 
cases — It  is  enacted  by  the  2  Geo.  2.  c.  21.  "  That  where  any 
^  person  shall  be  feloniously  stricken  or  poisoned  upon  the  sea, 
"  or  at  any  place  out  of  England,  and  shall  die  of  the  same 
**  stroke  or  poisoning  widiin  England; — or  where  any  person 
^'  shall  be  feloniously  stricken  or  poisoned  at  any  place  within 
England,  and  shall  die  of  the  same  stroke  or  poisoning  upon 
the  sea,  or  at  any  place  out  of  England;  an  indictment  diereof 
found  by  the  jurors  of  the  county  of  England  in  which  such 
deftth>  stroke,  or  poisoning  shall  happen  respectiyely  as  afore- 
**  said,  whether  before  the  coroner  upon  the  yiew  of  9ach  dead 
"  body,  or  before  the  justices  of  the  peace,  or  other  justices  or 
**  commissioners  who  shall  have  authority  to  enquire  of  murders, 
''  shall  be  as  good  and  effectual  in  law  as  well  against  the  princi- 
"  pals  and  accessaries,  as  if  such  felonious  stroke  and  death,  or 
**  poisoning  and  death,  and  the  offence  of  such  accessaries,  had 
happened  in  the  same  county  where  such  indictment  shall  be 
found;  and  the  justices  of  gaol  delivery  and  oyer  and  terminer 
"  in  the  same  county,  and  also  any  superior  court,  in  case  such 
'*  indictment  shall  be  removed,  8cc.  shall  and  may  proceed  upon 
''  the  same  in  all  points,  as  ^ey  might  or  ought  to  do  in  case 
**  such  stroke,  poisoning,  or  death,  8cc.  had  happened  in  the 
''  same  county  where  such  indictment  shall  be  found/' 

9tn8t.48, 49.  Sect,  13.  It  IS  said  by  some,  that  the  death  of  one  who  died 
1  Hale,  426.  in  one  county  of  the  wound  given  in  another,  was  not  indictable 
Si^iis.^'  at  all  at  common  law,  because  the  offence  was  not  complete  in 
Indiet.  IS.  45.  either  county,  and  the  jury  could  enquire  only  of  what  happened 
S.  P.  C.  90.  in  their  own  county.  But  it  hath  been  holden  by  others,  that  if 
Tmch'4iu  ^  corpse  were  carried  into  the  county  where  the  stroke  was 
S.P.C.i8f.  given,  Ae  whole  might  be  enquired  of  by  a  jury  of  the  same 
^^A^'  county;  and  it  is  agreed,  that  an  appeal  might  be  brought  in 

83. 85^*1^.       ^^'  county,  'and  the  fact  tried  by  a  jury  returned  jointly  from 

each :  and  at  this  day,  by  force  of  2  and  3  Edw.  O.  c.  24.  the 
whole  is  triable  by  a  jury  of  the  county  where  the  death  shall 
heppen,  on  an  indictment  found,  or  appeal  brought,  in  the  same 
county. 

B.  t.  e.f5.  s.  Sed^  14.  Also  by  force  of  26  Hen.  8.  c.  6.  a  murder  in  Wales 
p»  ^'  may  be  enquired  of  in  an  adjoining  English  cottnty.    But  appeals 

498.  sasT'      ii^ust  stiO  be  brought  in  the  proper  county. 

lJoii.t55.  lLeT.118.  Latch.  12. 118.  9In8t.50.  8  Mod.  136. 146.  Stnu  502.  553.  6  Mod. 
147.    V8agh.413.    Sid.  179.    Keb.  621.  663.  677.    Wils.  3t0.    Atk.  175. 182.    Vent.  93. 

As  to  THE  THIRD  POINT,  tn;?.  Who  are  such  persons  by  kill- 
ing of  whom  a  man  may  commit  murder. 

Sect.  15.  It  is  agreed,  that  the  malicious  killing  of  any  person, 
whatsoever  nation  or  religion  he  be  of,  or  of  whatsoever  crime 
attainted,  is  murder. 

Bnet  121.  Sed^  l6.  And  it  was  anciently  holden,  that  the  causing  of  an 

S.P.C.  21.  abortion,  by  giving  a  potion  to,  or  striking  a  woman  big  with 

t.  Cm.  146.  ^^^9  was  murder.    But  at  this  day  it  is  said  to  be  a  great  mis- 

183.269.  '  prision 
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priflioD  ooly^  ttdl  not  murder^  unlm  the  duU  be  tioin  alive  and  (a)  VideiHale. 
die  thereof^  in  which  case  it  seems  clearly  to  be  murder,  notwitb-  ^*  ^^^^4. 
standing  some  opinions  to  the  contrary  (a).     And  in  this  respect  s/ig.  ^'     * 
also^  the  common  law  seems  to  be  asreeable  to  the  Mosaical,  3  Inst  so. 
which  as  to  this  purpose  is  thus  expreMed :  *'  If  men  strive  and  ^^'  '* 
**  hurt  a  woman  with  child,  so  that  her  fruit  depart  from  her,  and  x4it.  c.  93'. 
'^  yet  no  mischief  follow,  he  shall  be  surely  punished,  according  Exodas,  c  xxL 
**  as  the  woman's  husband  will  lay  upon  him,  and  he  shall  pay  ^*  ^^'  ^' 
**  as  the  judges  determine;  and  if  any  mbchief  follow^  then  thou 
**  shalt  give  life  for  life/' 

Sect,  1 7*  It  seems  also  agreed,  that  where  one  counsels  a  wo-  Brer.  186. 
man  to  kUl  her  child  when  it  shall  be  bom,  who  afterwards  does  \^^'  ^^ 
kill  it  in  pursuance  of  such  advice,  he  is  an  accessary  to  the  murr  5 1^  51. 
der.    t  But  in  the  case  of  the  murder  of  bastard  children  by  the  Kelj.  1S7. 
unnatural  mother,  it  is  difficult  to  prove  that  the  child  was  bom 
alive;  and  it  was  therefore  enacted  by  21  Jac.  1.  c.  27.  made 
perpetual  by  I6  Car.  1.  c.  4.  **  That  if  any  woman  be  delivered  ^Comni.  198. 
"  of  any  issue  of  her  body,  male  or  female^  which  being  bora  prfj^^'it* f^, 
'^  alive,  should  by  the  laws  of  this  realm  be  a  bastard,  and  she  o.  B.  i784.  p. 
**  endeavour  privately,  either  by  drowning  or  secret  burying  is^ 
**  thereof,  or  any  other  way,  either  by  herself,  or  the  procuring 
**  of  others,  so  to  conceal  the  death  thereof,  as  that  it  may  not 
come  to  light  whether  it  were  born  alive  or  not,  but  be  con- 
cealed, except  such  ipother  can  prove  by  one  witness  that  such 
''  child  was  bom  dead,  she  shall  suffer  death  as  in  case  of  mur- 
"  der/' 

This  statute  is  repealed  by  stat.  43  Geo«  3.  c.  58.  s.  3.  by 
which  it  is  enacted,  *'  That  from  the  first  day  of  July,  1803,  the 
trials  in  England  and  Ireland,  respectively,  of  women  charged 
with  the  murder  of  any  issue  of  their  bodies,  male  or  female, 
which  being  bora  alive,  would  by  law  be  bastard,  shall  pro- 
ceed and  be  governed  by  such  and  the  like  rules  of  evidence 
and  of  presumption,  as  are  by  law  used  and  allowed  to  take 
place  in  respect  to  other  trials  for  murder,  and  as  if  the  said 
^  act  had  never  been  made.'' 

Section  4th  provides,  **  It  shall  be  lawful  for  the  jury  by 
whose  verdict  any  person  charged  with  such  murder  as  afore- 
said shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  in 
evidence,  that  the  prisoner  was  delivered  of  issue  of  her  body. 
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**  male  or  female,  which,  if  bora  alive,  would  have  been  bastard, 
**  and  that  she  did,*  by  such  burying  or  otherwise,  endeavour  to 


conceal  the  birth  thereof,  and  thereupon  it  shall  be  lawful  for 
the  court  before  which  such  prisoner  shall  be  tried,  to  adjudge 
that  such*  prisoner  shall  be  committed  to  the  common  gaol  or 
*'  house  of  correction  for  any  time  not  exceeding  two  years."  (4) 

As  to  THE  FOtJSTH  POINT,  iTiz.  What  killing  shall  be  adjudg- 
ed of  malice  prepense  or  murder. 

Stctl\%.  It  is  to  be  observed,  that  any  formed  design  of  doing  Fost.256,f57. 
jDiichief  may  be  called  malice ;  and  therefore  that  not  such  kill-  f  Hal/ 4^1  to 
ing  only  aa  proceeds  from  prenieditated  hatred  or  revenge  against  454. 
the  person  killed,  but  also  in  many  other  cases,  such  as  is  acconn 

panied 

(4)  This  statute  does  not  make  the  concealment  for  murder,  so  that  it  is  stiD  necessary  to  hidict  for 
a  substanttra  indictable  offence,  but  merely  autho-  tlie  murder  to  wamuit  the  jury  to  find  the  fiKt  of 
naes  the  jury  to  find  Uie  ftct  upon  an  indictment     conceah^entt 
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pftQied  with  those,  circumstances  :that  shew  .the  heart  to  be  per- 
versely wicked,  is  adjudged  to  be  of  malice  prepense,  and  conse- 
quently murder. 

« 

Kely.  If  9,  ISO.      Sect.  19*  And  according  to  this  notion,  I  shall  consider.  First; 
i^**«»455,&c  Such  murder  as  is  occasioned  through  an  express  purpose  to  do 
PriD.  P?L.^S56.  ^^^^  personal  injury  to  him  who  is  slain  in  particular,  which 
*-  seems  to  be  most  properly  called  express  malice. — Secondly, 
Such  as  happens  in  the  execution  of  an  unlawful  action,  princi- 
pally intended  for  some  other  purpose,  and  not  to  do  a  personal 
mjury  to  him  in  particular  who  is  slain,  in  which  case  the  malice 
seems  to  be  most  properly  said  to  be  implied. 

Sect.  20.  As  to  murder  in  the  first  sense,  such  acts  as  shew 
a  direct  and  deliberate  intent  to  kill  another,  as  poisoning,  stab- 
bing, and  such  like,  are  so  clearly  murder,  that  I  know  not  any 
questions  relating  thereto  worth  explaining. 

But  the  cases  which  have  borne .  dispute  have  generally  hap- 
pened in  the  following  instances: — First,  In  duelling. — Se- 
condly, In  killing  another  without  any  provocation,  or  but 
upon  a  slight  one. — Thirdly,  In  killing  one  whom  the  person 
killing  intended  to  hurt  in  a  less  degree.  . 

Bulft.  86,87.  5ec^21.  As  to  THE  FIRST  INSTANCE  of  this  kind,  it  seems 
Kely.  129.  agreed,  that  wherever  two  persons  in  cool  blood  meet  and  fight 
10  St  Tr.  139.  ^^  ^  precedent  quarrel,  and  one  of  them  is  killed,  the  other  is 
guilty  of  murder,  and  cannot  help  himself  by  alleging  that  he 
(a)fBu]8ti47.  ^^»  (^)  first  struck  by  the  deceased;  or  that  he  had  often  (b)  de- 
Croro.  St.  clined  to  meet  him,  and  was  prevailed  upon  to  do  it  by  his  im- 
3*^01*1**17^^'  pjortunity;  or  that  it  was  his  intent  only  to  vindicate  his  reputa- 
iHale/452/  tion;  or  that  he  meant  not  to  kill  but  only  to  disarm  his  adver- 
453.  sary;  for  since  he  deliberately  engaged  in  an  act  highly  unlaw- 

2r'  ^4.^1^'       ful,  in  defiance  of  the  laws,  he  must  at  his  peril  abide  the  conse- 

JMO.  770.  ^1  f 

quences  thereof. 

3  Inst  51.  Sect.  22.  And  from  hence  it  clearly  follows,  that  if  two  per- 

f rlnr'  ^  ^^"^  quarrel  over-night,  and  appoint  to  fight  the  next  day,  oc 

Foster,  fffT.       quarrel  in  the  morning,  and  agree  to  fight  in  the  afternoon,  or 
OnebVs  Case,    such  a  considerable  time  after,  by  which,  in  common  intend- 
9St.  Tr.22.       ment,  it  must  be  presumed  that  the  blood  was  cooled,  and  then 
they  meet  and  fight,  and  one  kill  the  other,  he  is  guilty  of  mur- 
der. 

Kelpr.  56.f7.  Sect.  23.  And  wherever  it  appears  from  the  whole  circum- 
F^t^*  ^«97  stances  of  the  case,  that  he  who  kills  another  on  a  sudden  quar- 
Stamee,  773.  ^^h  ^^  master  of  his  temper  at  the  time,  he  is  guilty  of  murder; 
Ld.  Ray.  1469.  as  if  after  the  quarrel  he  fall  into  other  discourse,  and  talk  calm- 
1493.  \y  thereon;  or  perhaps  if  he  have  so  much  consideration  as  to 

1  Lev.  180.  s^y^  ^^^  ^^®  place  wherein  the  quarrel  happens  is  not  convenient 
for  fighting;  or  that  if  he  should  fight  at  present,  he  should  have 
the  disadvantage  by  reason  of  the  height  of  his  shoes,  &c. 

Sect.  24.  And  if  A.  on  a  <}uarrel  with  B.  tell  him  that  he  will 

not  strike  him,  but  that  he  will  give  B.  a  pot  of  ale  to  strike  him, 

Sum.  48.  ftncl  thereupon  B.  strike  and  A*  kill  him,  he  is  guilty  of  mui^dery 

for  he  shall  not  elude  the  justice  of  the  law  by  such  pretence  to 

cover  his  malice. 

Sect' 
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Sect.  25.  In  like  manner^  if  B.  chaHeDge  A.  and  A.  refuse  to 
meet  him,  but  in  order  to  evade  the  law  tell  B.  that  he  shall  go 
the  next  day  to  such  a  town  about  his  business^  and  accordingly  i  Hale.  455. 
B.  meet  him  the  next  day  in  the  road  to  the  same  town,  and  as-  ^J"s„^"^*** 
sault  him,  whereupon  they  fight>  and  A.  kills  B»  he  seems  guilty 
of  murder,  unless  it  appear  by  the  whole  circumstances  that  he 
gave  J3.  such  information  accidentally,  and  not  with  a  design  to 
give  him  an  opportunity  of  fighting. 

Sect.  26.  And  at  this  day  it  seems  to  be  settled,  that  if  a  man  Crom.  St. 
assault  another  with  malice  prepense,  and  after  be  driven  by  him  ^^^  ^^ 
to  the  wall,  and  kill  him  there  in  his  own  defence,  he  is  guilty  of  kX.^68.  it9. 
murder  in  respect  of  his  first  intent. 

Sect.  27.  And  it  hath  been  adjudged,  that  even  upon  a  sudden 
quarrel,  if  a  man  be  so  far  provoked  by  any  bare  words  or  ges- 
tures of  another,  as  to  make  a  push  at  him  with  a  sword,  or  Crom.  f5. 
strike  at  him  with  any  other  such  weapon  as  manifestly  endan-  ^'^  <^  ^* 
gers  his  life,  before  the  other's  sword  is  drawn,  and  thereupon  a  ^d^^ay  rSi 
nght  ensue,  and  he  who  made  such  assault  kill  the  other,  he  is  9  st.  Tr.  6<. 
guilty  of  murder;  because  that  by  assaulting  the  other  in  such 
an  outrageous  manner,  without  giving  him  an  opportunity  to  de- 
fend himself,  he  shewed  that  he  intended  not  to  fight  with  him 
but  to  kill  him,  which  violent  revenge  is  no  more  excused  by 
such  a  slight  provocation,  than  if  there  had  been  none  at  all. 

Sect.  28.  But  it  is  aaid,  that  if  he  who  draws  upon  another  in  Kdy.  55. 6t. 
a  sudden  quarrel  make  no  pass  at  him  till  his  sword  is  drawn,  ^^i* 
and  then  fight  with  him  and  kill  him,  he  is  guilty  of  manslaughter  i^'st?r.  M8^ 
<mly,  because  that  by  neglecting  the  opportunity  of  killing  the  Foster,  297. 
other  before  he  was  on  his  guard,  and  in  a  condition  to  defend  ^  ^U.  46i. 
himself,  with  a  like  hazard  to  both,  he  shewed  that  his  intent 
was  not  so  much  to  kill  as  to  combat  widi  the  q^her,  in  compli- 
ance with  those  common  notions  of  honour,  which  prevailmg 
over  reason  during  the  time  that  a  man  is  under  the  transports 
of  a  sudden  passion,  so  far  mitigate  his  offence  in  fighting,  that 
it  shall  not  be  adjudged  to  be  of  malice  prepense. 

Sect.  29.  And  if  two  happen  to  fall  out  upon  a  sudden,  and  3  Inst  51. 
presently  agree  to  fight,  and  each  of  them  fetch  a  weapon,  and  ^  ^^'  ^ 
go  into  the  field,  and  there  one  kill  the  other,  he  is  guilty  of 
manslaughter  only,  because  he  did  it  in  the  heat  of  blood. 

Sect.  SO.  And  such  an  indulgence  is  shewn  to  the  frailties  of  1  Hale,  45t. 
human  nature,  that  where  two  persons  who  have  formerly  fought  ^^'  *^ 
on  malice,  are  afterwards  to  all  appearance  reconciled,  and  fight  1  Rok  sao. 
again  on  a  fresh  quarrel,  it  shall  not  be  presumed  that  they  were  9Bulft.i7i. 
moved  by  the  old  grudge,  unless  it  appear  by  the  whole  circum- 
stances of  the  fact. 

Sect.  31.  But  the  law  so  far  abhors  all  duelling  in  cold  blood*  Dalt  c.9S. 
^t  not  only  the  principal  who  actually  kills  the  other,  but  also  q^^^q^**' 
his  seconds  are  guilty  of  murder,  whether  they  fought  or  not;  ^({45,         ^  . 
and  some  have  gone  so  fur  as  to  hold,  that  the  seconds  of  the  1  Hale,  44s.    ^ 
person  killed  are  also  equally  guilty,  in  respect  to  that  counte-  p^p''^  */* 
tuuice  which  they  give  to  uieir  principals  in  the  execution  of  their  ^^ 
puipose,  by  accompanying  them  therein,  and  being  ready  to 
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bear  a  part  with  them :  but  some  have  thought  this  rather  too 
severe  a  construction  to  make  a  man  by  such  reasoning  the  mur- 
derer of  his  friend,  to  whom  he  was  so  far  from  intending  any 
mischief,  that  he  was  ready  to  hazard  his  own  life  in  his  quarrel. 

Foster,  255.  Sect.  52.  As  to  the  second  instance  of  this  kind,  viz.  such 

Kei  ^^  ^*^    murder  as  happens  in  killing  another  without  any  provocation, 
StraDge,  77.S.     or  but  upon  a  slight  one ;  it  is  to  be  observed,  that  wherever  it 
appears  that  a  man  killed  another,  it  shall  be  intended,  prima 
facie,  that  he  did  it  maliciously,  unless  he  can  make  out  the  con- 
trary, by  shewing  that  he  did  it  on  a  sudden  provocation,  &c. 

Cro.Elu.  694.        Sect.SS.  Also  it  seems  to  be  agreed,  that  no  (a)  breach  of  a 

Ld.  Ray.  144.  man's  word  or  promise,  no  trespass  either  to  (b)  lands  or  goods, 

(a)  Kely^i35.  "^  affront  by  bare  (c)  words  or  gestures,  however  false  or  mali- 

1  Hale,  455,  cious  it  may  be,  and  aggravated  with  the  most  provoking  circum- 

l^u^hr.  stances,  will  excuse  him  from  being  guilty  of  murder,  who  is  so 

4^1,         '  far  transported  thereby,  as  immediately  to  attack  the  person  who 

(b)Ke]j,i5U  offends  him  in  such  a  manner  as  manifestly  endangers  his  life, 

.^  without  giving  him  time  to  put  himself  upon  his  guard,  if  he 

(e)  C.  Eliz.  779.  ^^^'^  ^^^  ^°  pursuance  of  such  assault,  whether  the  person  slain 
Noy,  171.  did  at  all  fight  in  his  defence  or  not;  for  so  base  and  cruel  a  re- 
1  Sid.  277.  venge  cannot  have  too  severe  a  construction. 

1  Lev.  180.  ® 

Hob.  121.  Con.l.  Jon.  432.  Kely.  55. 61. 131.  C.  Jac.  296.  13  Co.  87.  O.  B.  1784.  p.  19. 
Foster,  326.  5  St  Tr.  296.  7  St.  Tr.  422.  Styles,  467.  See  the  case  of  Bartholomew  Quarle,  argued 
on  a  special  verdict  in  the  king's  bench  in  Hilary,  1791. 

Vide  Fos.  295.        Scct.  34.  But  if  a  person  so  provoked  had  beaten  the  other 

1  H  e,  456,      ^jjjy  jjj  g^^jj  ^  manner,  that  it  might  plainly  appear  that  he  meant 

not  to  kill,  but  only  chastise  him ;  or  if  he  had  restrained  him- 
self till  the  other  had  put  himself  on  his  guard,  and  then  in 
fighting  with  him  had  killed  him,  he  had  been  guilty  of  man- 
slaughter only. 

Sect.SS.  And  of  the  like  offence  shall  he  be  adjudged  guilty, 
who  seeing  two  persons  fighting  together  on  a  private  quarrel, 
whether  sudden  or  malicious,  takes  part  with  one  of  them,  and 
kills  the  other. 

(a)  Kely.  1S7.  Sect.  36.  Neither  can  he  be  thought  guilty  of  a  greater  crime, 
li^*"*2i?'      ^^^  ^^^  finding  a  man  in  bed  with  his  wife,  or  being  actually  (6) 

2  Keb!  829*       stTuck  by  him,  or  pulled  by  the  nose,  or  fiUipped  upon  the  fore- 

(b)  Kely.  135.  head,  immediately  kills  him ;  or  (c)  who  happens  to  kill  another 
fc^Sum^ff  ^°  *  contention  for  the  wall;  or  (d)  in  the  defence  of  his  person 
s  Inst  55.  '  f^<)i^  AQ  unlawful  arrest ;  or  (e)  in  the  defence  of  his  house  from 
(d)  Kely.  137.  those  who  claiming  a  title  to  it  attenrpt  forcibly  to  enter  it,  an4 
1  Hale,  457.  ^^  ^y^^^  purpose  shoot  at  it,  8cc.  or  in  ( f)  the  defence  of  his  posr 

(OCrom.27.  •       *^r  *^  •  i.f     i  r*'         .i  l         **.        \^  a. 

1  Hale,  445.      Session  of  a  room  in  a  pubuc-house  from  those  who  attempt  to 

(f)  Kely.  51.  tum  him  out  of  it,  and  thereupon  draw  their  swords  upon  him ; 
rrin.P.L.  225.  Jn  ^hich  case  the  killing  the  assailant  hath  been  holden  by  some 

to  be  justifiable :  but  it  is  certain  that  it  can  amount  to  no  more 
than  manslaughter. 

Rowley's  Case,  ^e/(?(.  37»  Nor  was  he  judged  criminal  in  a  higher  degree,  whp 
1  lUie  4^9.  s^^iog  l^is  son's  nose  bloody,  and  being  told  by  him,  that  he  had 
Godb;  182.       been  beaten  by  such  a  bpy,  ran  three  quarters  of  a  mile,  .an4 

bayin|[ 
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luiTiiig  foand  the  hoj,  beat  him  with  a  small  cudgel^  whereof  he  Ld.  lUym. 
afterwards  died.  i^o- 

tndFofter,t94» 
295. 

i*  Sect.  SB.  Nor  was  he  thought  more  criminal,  who,  duped  old  Bailey 
and  encouraged  by  a  concourse  of  people,  threw  a  pickpocket  Session,  i785. 
into  a  pond  adjoining  the  road,  in  order  to  avenge  the  theft  by 
ducking  him,  but  without  any  apparent  intention  to  take  away 
his  life,  and  the  pickpocket  was  drowned;  for  although  this 
mode  of  punishment  is  highly  unjustifiable  and  illegal,  yet  the  law 
respects  the  infirmities  and  imbecilities  of  human  nature  where 
certain  provocations  are  given. 

i*  Sect.  59*  So  also  where  three  Scotch  soldiers  were  drinking  Rex  v.  Taylor, 
together  in  a  public-house,  and  one  of  them  struck  some  stran-  ^  Barr.  2793. 
gers,  who  were  drinking  in  another  box,  with  a  small  rattan,  for 
havii^  used  several  opprobrious  epithets,  and  reviled  the  charac- 
ter of  the  Scotch  nation,  and  an  altercation  ensued ;  and  one  of 
the  strangers  laid  hold  of  the  soldier  who  had  stricken,  and  threw 
him  against  a  settle ;  and,  when  the  soldier  had  paid  the  reckon- 
ing, the  stranger  again  shoved  him  firom  the  room  into  the  pas- 
sage, upon  which  £e  soldier  exclaimed,  that  **  he  did  not  mind 
**  kiUing  an  Englishman  more  than  eating  a  mess  of  crowdy ;'' 
upon  which  the  stranger,  assisted  by  another  person,  violently 
pushed  the  soldier  out  of  the  house,  whereupon  ^e  soldier  in- 
stantly turned  round,  drew  his  sword,  and  stabbed  the  stranger 
to  the  heart;  this  was  adjudged  manslaughter. 

i*  Sect*  40.  But  in  these,  and  indeed  in  every  other,  case  of  Fott  278. 996, 
homicide  u{K)n  provocation,  how  ^eat  soever  it  be,  if  there  is  JS'^^'^f* 
a  sufficient  time  for  passion  to  subside,  and  for  reason  to  inter-  j^y^  ^is.  ' 
pose,  such  homicide  will  be  murder.  Mary  Hazel's 

case  in  B.  R.  on 
a  special  Terdict  from  Norfolk,  Trinity  Term,  1784.  But  see  the  cases  of  the  King  «•  Snow,  tried  before 
Mr.  Justice  Willes,  Sam.  Ass.  Northampton,  1786,  Cases  in  C.  L.  138 ;  Rex  v.  John  Brown  for  the  nmr- 
4er  of  J.  M accaater,  Jane,  1776,  Cases  in  C.  L.  135 ;  and  the  case  of  Bartholomew  Quarle  for  the  mur- 
der of  his  wife  at  Hadgrare,  in  the  Isle  of  Ely,  argoed  on  a  special  Tordict  in  the  King's  Bench  in  Hilary 
Term,  1791. 

As  to  THE  THIRD  INSTANCE  of  this  kind,  viz.  Such  murder 
as  happens  in  killing  one  whom  the  person  killing  intended  to 
kurt  m  a  less  degree. 

Sect.  41.  It  is  to  be  observed,  that  wherever  a  person,  in  cool  Keiy.  61.  i3i. 
blood,  by  way  of  revenge,  unlawfully  and  deliberately  beats  ano-  i^*^*' i^?' 
ther  in  such  a  manner  that  he  afterwards  dies  thereof,  he  is  str.'rVi? 
guilty  of  murder,  however  unwilling  he  might  have  been  to  have  Ld.Raym. 
gone  so  far.  i*^^*  ^*^^ 

^  Sect.  4£.  Also  it  seems,  that  he  who,  upon  a  sudden  provoca-  Holloways 
tion,  executes  his  revenge  in  such  a  cruel  manner,  as  shews  a  ^^*  ^*  ^^* 
cruel  and  deliberate  intent  to  do  mischief,  is  guilty  of  murder,  if  ^,  joq.  198, 
death  ensue ;  as  where  the  keeper  of  a  park,  finding  a  boy  steal-  Palm.  545. 
ing  wood,  tied  kim  to  a  horse's  tail  and  beat  him,  whereupon  the  f^Sc^  4^4 
horse  ran  away  and  killed  him.  Foste^'«9«. 

Sect.  43.  And  now  I  am  to  consider  TBE  awoMB  obmbbal 
BRANCH  of  this  bead,  viz.  In  what  cases  suck  killing  shall  be  PriaTF.  L.  st^. 
adjudged  murder  which  happens  in  the  execution  of  an  unlawful 
action,  principally  intended  for  some  other  purpose,  and  not  to 

H  «  do 
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do  a  persoDal  injury  to  him  in  particular  who  happens  to  be 
slain. 

And  this  I  shall  consider  in  the  following  instances : 

1.  Where  the  principal  intention  is  to  commit  another  felony. 

2.  Where  the  principal  design  is  to  commit  a  bare  breach  of 
the  peace  not  intended  against  the  person  of  him  who  happens 
to  be  slain. 

3.  Where  the  chief  motive  is  to  assist  a  third  person* 

4.  Where  the  direct  design  is  to  escape  from  an  arrest. 

5.  Where  the  principal  purpose  is  to  usurp  an  illegal  autho- 
rity. 

6.  Where  no  mischief  is  intended  at  all. 

As  to  THE  FIRST  PARTICULAR,  viz.  Such  killing  as  happens 
in  the  execution  of  an  unlawful  action,  whereof  the  principal 
intention  was  to  commit  another  felony. 

1  Hale,  465.  Sect.  44.  It  seems  agreed,  that  wherever  a  man  happens  to  kill 

^^     ^         another  in  the  execution  of  a  deliberate  purpose  to  commit  any 

PriZ  P.  j1  <S5.  felony,  he  is  guilty  of  murder ;  as  where  a  person  shooting  at 

Dalt.  c.  93,        tame  fowl,  with  an  intent  to  steal  them,  accidentally  kills  a  man ; 

Pi^'^'foi         ^^  where  one  sets  upon  a  man  to  rob  him,  and  kills  him  in 

making  resistance ;  or  where  a  person  shooting  at,  or  fighting 

with  one  man,  with  a  design  to  murder  him,  mbses  him  and  kills 

another. 

s  Iiut5i.  Sect.  45.  And  not  only  in  such  cases  where  the  very  act  of  a 

Ia^l^Iu^t^'      person  having  such  a  felonious  intent,  is  the  immediate  cause  of 

a  third  person's  death,  but  also  where  it  any  way  occasionally 
causes  such  a  misfortune,  it  makes  him  guilty  of  murder ;  and 
such  was  the  case  of  the  husband  who  gave  a  poisoned  apple  to 
his  wife,  who  eat  not  enough  of  it  to  kill  her,  but  innocently,  and 
against  the  husband's  will  and  persuasion,  gave  part  of  it  to  a 
(c)  The  cue  of   child,  who  died  thereof:  (a)  such  also  was  the  case  of  the  wife 
John  Sanders,    vvho  mixed  ratsbane  in  a  potion  sent  by  an  apothecary  to  her 
Plowd.  474.      husband,  which  did  not  kill  him,  but  afterwards  killed  the  apo- 
thecary, who  to  vindicate  his  reputation  tasted  it  himself,  having 
(()  Agnes  first  stirred  it  about,  (b)    Neither  is  it  material  in  this  case,  that 

Gore's  Case,      the  Stirring  of  the  potion  might  make  the  operation  of  the  poison 
9  Co.   1.  more  forcible  than  otherwise  it  would  have  been ;  for  inasmuch 

as  such  a  murderous  intention,  which  of  itself  perhaps  in  strict- 
ness might  justly  be  made  punishable  with  death,  proves  now  in 
the  event  the  cause  of  the  king's  losing  a  subject,  it  shall  be  as 
severely  punished  as  if  it  had  had  the  intended  effect,  the  missing 
whereof  is  not  owing  to  any  want  of  malice,  but  of  power. 

Plow.  474.  Sect.  46.  But  if  one  happen  to  be  poisoned  by  ratsbane  laid 

1  Hal  ^431       ^^  order  to  destroy  vermin,  the  person  by  whom  he  is  so  killed  is 
'  guilty  of  homicide  per  infortunium  only,  because  his  intentions 

were  wholly  innocent. 

1  Hale,  441.  Sect.  47*  Also  if  a  third  person  accidentally  happen  to  be 

m1^9S.       lulled  by  one  engaged  ip  a  combat  with  another  upon  a  sudden 

quarrel. 
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quarreL  it  teema  that  he  who  kilk  him  'U«ffvilty  of  manslauehter  P-  Cor.  lao. 

nnlv  '     r  *  S«Til,67. 

5ec^.  48.  But  it  hath  been  adjudged^  that  if  a-ju^tke  pf  peace^  ft  Am.7i. 
constable,  or  watchman,  or  even  a  private  per8on^4>^l^Ued  in  ^9,^'^' 
endeavouring  to  part  those  whom  he  sees  fighting,  the  person  by  croin.  s5. 
whom  he  is  killed  is  guilty  of  murder;  and  that  he  cannot  q&-  Fost  308,S09. 
cuse  himself  by  alleging  that  what  he  did  was  in  a  sudden  afii^y,.*'. «, 
in  the  heat  of  blood,  and  through  the  violence  of  passion ;  for  ' '   y^ 
he  who  carries  his  resentment  so  high  as  not  only  to  execute  his 
revenge  against  those  who  have  affronted  him,  but  even  against 
such  as  have  no  otherwise  offended  him  but  by  doing  their  duty, 
and  endeavouring  to  restrain  him  from  breaking  through  his, 
shews  such  an  obstinate  contempt  of  the  laws,  that  he  is  no 
more  to  be  favoured  than  if  he  had  acted  in  cool  blood. 

Sect.AQ.  Yet  it  hath  been  resolved,  that  if  the  third  person  Kclj.  66.  n5. 
slain  in  such  a  sudden  affray  do  not  give  notice  for  what  purpose  ^<"*  ^^^*  ^^i* 
he  comes,  by  commanding  the  parties  in  the  king's  name  to  keep  ^^^  ^, 
the  peace,  or  otherwise  manifestly  shewing  his  intention  to  be  460, 46i. 
not  to  take  part  in  the  quarrel,  but  to  appease  it,  he  who  kills  I^.iUjr.i296. 
him  is  guilty  of  manslaughter  only,  for  he  might  suspect  that  he  ' 

came  to  side  with  his  adversary. 

t  Sect.  50.  But  if  the  person  interposing  in  such  case  be  an  Fott  iSS.Sil. 
officer  within  his  proper  district,  and  known,  or  but  generally 
acknowledged  to  bear  the  office  he  assumeth,  the  law  will  pre- 
sume that  the  party  killing  had  due  notice  of  his  intent,  espe- 
cially if  it  be  in  the  day*time. 

As  to  THE  SECOND  INSTANCE  of  this  kind,  %nz.  Such  killing 
as  happens  in  the  execution  of  an  unlawful  action,  where  the 
principal  design  is  to  commit  a  bare  breach  of  the  peace,  not 
intended  against  the  person  of  him  who  happens  to  be  slain. 

Sect.  51.  It  seems  clear,  that  regularly,  where  divers  persons  s.P.  C.  i7. 
resolve  generally  to  resist  all  opposers  in  the  commission  of  any  i  Hole,  442. 
breach  of  the  peace,  and  to  execute  it  in  such  a  manner  as  natu-  g^^'  ^'  **** 
rally  tends  to  raise  tumults  and  affrays,  as  by  committing  a  vio-  Moor,  86* 
lent  disseisin  with  great  numbers  of  people,  hunting  in  a  park.  Palm*  S5. 
&c.  and  in  so  doing  happen  to  kill  a  man,  they  are  idl  guilty  of  ^^^^^' 
murder ;  for  they  must  at  their  peril  abide  the  event  of  their  pyer,  iss. 
actions  who  wilfully  engage  in  such  bold  disturbances  of  the 
public  peace,  in  open  opposition  to,  and  defiance  of,  the  justice 
of  the  nation. 

t  Sect.  52.  But  in  such  case  the  fact  must  appear  to  have  Foster,  334. 
been  committed  strictly  in  prosecution  of  the  purpose  for  which  9  St.  Tr.  715. 
the  party  was  assembled ;  and  therefore  if  divers  persons  be  en- . 
gaged  in  an  unlawful  act,  and  one  of  them  with  malice  prepense 
against  erne  of  his  companions,  finding  an  opportunity,  kills  him, 
the  rest  are  not  concerned  in  the  guilt  of  that  act,  because  it  hath 
no  connection  with  the  crime  in  contemplation,  (a)     So  where  (a)Prin.P.L. 
two  men  were  beating  another  man  in  the  street,  and  a  stranger  *^-  ^^^ 
made  some  observation  upon  the  cruelty  of  the  act,  upon  which 
one  of  the  two  ipen  gave  him  a  mortal  stab  with  a  knife ;  both 
the  men  were  indicted  as.f^iQcipals  ii^  t)ie  murder,  yet,  although 

both 


,  •  • 
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both  were  doing  j|n'.  thdawful  act  id  beatmg  the  man,  as  the 
death  of  the  sU^n^  did  not  ensue  upon  that  act,  and  it  appei^* 
ing  that  onlj.*o1ie  'of  them  intended  any  injury  to  the  person 
killed,  tb^JVdges  were  of  opinion  that  the  other  could  not  be 
nLf^  ^^  '*    S^il^y-'^t^i'  ^  principal  or  accessary,  and  he  was  acquitted.  (6) 

Cases  c/l.  6.  ^RevjV.  Thompson,  Kely.  66.    8  Mod.  164.    19  Mod.  SS6. 6S9. 

^h"^  *a^''- •'•'*'•  ^'^^^'  ^^'  ^®*  where  divers  rioters  having  forcible  possession 

Foster 'di%*-'**'^^  a  house,  afterwards  killed  a  person  whom  they  had  ejected,  as 

.'/;..-'    he  was  endeavouring  in  the  night  forcibly  to  regain  the  posses^ 

*.  '*  * '.^  •  sion,  and  to  fire  the  house,  they  were  adjudged  guilty  of  man* 

:    * '  slaughter  only,  notwithstanding  they  did  the  fact  in  maintenance 

of  a  deliberate  injury ;  perhaps  for  this  reason,  because  the  per- 
son slain  was  so  much  m  fault  himself. 

Dait  G.  95.  SecL  54.  But  if  in  such  or  any  other  quarrel,  whether  it  were 

idr^^*        sudden  or  premeditated,  a  jtistice  of  peace,  constable,  or  watch- 

sf  Ass.  71.        man,  or  even  a  private  person,  be  slain  in  endeavouring  to  keep 

4  Co.  40.  the  peace  and  suppress  the  affi'ay,  he  who  kills  him  is  guilty  of 

Crom^es  murder;  for  notwithstanding  it  was  not  his  primary  intention  to 

commit  a  felony,  yet  inasmuch  as  he  persists  in  a  less  offence 

with  so  much  obstinacy,  as  to  go  on  in  it  to  the  hazard  of  the 

lives  of  those  who  no  pdierwise  offend  him  but  by  doing  their 

duty  in  maintenance  of  the  law,  which  therefore  affords  them  its 

more  immediate   protection,  he  seems  to  be  in  this  respect 

equally  criminal,  as  if  his  intention  had  been  to  commit  a  felony. 

As  to  THB  THIRD  INSTANCE  of  this  kind,  viz.  Such  killing  as 
happens  in  the  execution  of  an  unlawful  action,  the  principal 
motive  whereof  was  to  assist  a  third  person* 

1  Hale,  437.  Sect.  55.  It  seems  clear,  that  if  a  master,  maliciously  intend* 

C^^^*  25l'.  ^°K  ^^  ^^  another,  take  his  servants  with  him,  without  acquaint- 
Dait.  c  93.  ^°S  them  with  his  purpose,  and  meet  his  adversary  and  fight  with 
Savil,  67.  him,  and  the  servants  seeing  their  master  engaged  take  part  with 
Faim«  30.         jjim^  nn  j  l^^  iiiQ  other,  they  are  guilty  of  manslaughter  only,  but 

the  master  of  murder. 

Croin.  S6.  Sect.  56.  And  therefore  it  follows,  d  fortiori,  Aat  if  a  man's 

1  Roir  ^7*.       servant  or  friend,  or  even  a  stranger,  coming  suddenly,  and  see- 
3  Balst.  206.      ing  him  fighting  with  another,  side  with  him  and  kill  the  other, 
Cowp.  83f .        or  seeing  his  sword  broken  send  him  another,  wherewith  he  kills 
the  other,  he  is  guilty  of  manslaughter  only. 

Kely.  67.  86.         Sect.  57.  Yet  in  this  very  case,  if  the  person  killed  were  a  bailiff 
irMod.^361^'  ^'  other  officer  of  justice,  resisted  by  the  master,  8tc.  in  the 
due  execution  of  his  duty,  such  friend  or  servant,  8lc.  are  guilty 
of  murder,  whether  they  knew  that  the  person  slain  were  an  offi- 
cer or  not. 

Sect.  58.  But  perhaps  it  may  be  objected,  that  in  this  last  case 
there  seems  to  be  no  more  malice  than  in  die  former ;  and  such 
third  person  being  wholly  ignorant  that  the  party  killed  was  an 
officer,  seems  to  be  no  more  in  fault  than  if  he  had  been  a  pri- 
vate person. 

Fost  i7i.  309.  Sect.  59'  To  this  it  may  be  answered,  that  all  fighting  is  highly 
^^^*  unlawful,  and  that  he  who,  <m  a  radden  seeing  perstwa  engaged 


case 
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in  it,  is  BO  far  from  endeavouring  to  part  them^  as  everj  good 
snbject' ought,  that  he  takes  part  with  one  side,  and  fights  in  the  i  Sid.  160. 
quai'rel  without  knowing  the  cause  of  it,  shews  a  high  contempt  ^^y>  ^* 
of  the  laws,  and  a  readiness  to  break  through  them  on  a  small 
occasion,  and  must  at  his  peril  take  heed  what  he  does,  and  con- 
sequently mighty  perhaps,  in  strict  justice,  be  adjudged  in  the 
foregoing  cases  to  act  with  malice,  which  doth  not  always  signify  piow.  lOO. 
a  particular  ill-will  against  the  person  killed,  as  appears  by  many 
of  the  above-mentioned  cases ;  and  though  such  person  be  fa- 
voured in  respect  of  the  suddenness  of  the  occasion^  where  both 
die  quarrel  and  the  persons  are  private,  yet  he  must  not  expect 
such  indulgeiice  where  the  fight,  in  which  he  so  rashly  engages, 
was  begun  in  open  opposition  to  the  justice  of  the  nation,  and  a 
person  happens  to  be  killed  thereby  who  engagecfin  maintenance 
thereof,  and  on  that  account  is  under  its  more  particular  care ; 
and  may  justly  challenge,  that  his  opposers  be  made  examples, 
to  deter  others  from  joining  in  such  unwarrantable  quarrels. 

Sect.  60.  But  if  a  man,  seeing  another  arrested  and  restrained  Kely.  60.  iS7. 
from  his  liberty,  under  colour  of  a  press-warrant  or  civil  process,'  ??*|^*^" 
Scc.  by  those  who  in  truth  have  no  such  authority,  happen  to  kill  ^q']^  ^5^ 
such  trespassers  in  rescuing  the  person  oppressed,  he  shall  be  But  the  prin- 
adiudsed  iruilty  of  manslaughter  only,  notwithstandine  the  in-  <^'*P!^^  ^??^ 

J      B        e       ■'i,     •..    .  .     ^1?  J         J  J       ^Z.  which  thiica 

{ured  person  submitted  to  them,  and  endeavoured  not  to  rescue  ^^^  decided, 
limself,  and  the  person  who  rescued  him  did. not  know  that  he  are  very  ele- 
was  illegally  arrested ;  for  since  in  the  event  it  appears  that  t^e  gently  and 
persons  slain  were  trespassers,  covering  their  violence  with  a  troverted*^by" 
show  of  justice,  he  who  kills  them  is  indulged  by  the  law,  which  Mr.  Justice 
in  these  cases  judges  by  the  event,  which  those  who  engage  in  Foster,  p.  315 
such  unlawful  actions  must  abide  at  their  peril.  ^ 

Asto  THE  FOURTH  INSTANCE  of  this  kind,  fAz.  Such  killing 
as  happens  in  the  elocution  of  an  unlawful  action,  whereof  the 
direct  design  was  to  escape  from  an  arrest. 

Sect.  61 »  It  seems  to  be  agreed,  that  whoever  kills  a  sheriff,  Dait.  c.  93. 
or  any  of  his  officers,  in  the  lawful  execution  of  a  civil  process,  1  Hale,  463. 
as  on  arresting  a  person  upon  a  capias,  &c.  is  guilty  of  murder,     g^™' 5*490 

6  St.  Tr.  195.    Foster,  39. 135.  308. 

Sect.  G2.  Neither  is  it  any  excuse  to  such  a  person  that  the  ^  ^o.  66. 68. 
process  was  erroneous  (for  it  is  not  void  by  being  so),  or  that  thfe  i  HaJc*c?^^' 
arrest  was  in  the  night,  or  that  the  officer  did  not  tell  him  for  458.  462. 
what  cause  he  arrested  him,  and  out  of  what  court  (which  is  not  *'<>»*•  i37.3ii, 
necessary  when  prevented  by  the  party's  resistance) ;  or  that  the  j  nkte  c.  85. 
officer  did  not  shew  his  warrant,  which  he  is  not  bound  to  do  at  6  Co.  68, 69. 
all  if  he  be  a  bailiff  commonly  known,  nor  without  a  demand  if 
he  be  a  special  one. 

Sect.  63.  Yet  tlie  killing  of  an  officer  in  some  cases  will  be 
manslaughter  only ;  as 

Sect.  64.  First,  Where  the  warrant  by  which  he  acts  gives  c.  Car.  37«. 
him  no  authority  tp  arrest  the  party ;  as  where  a  bailiff  arrests  537. 
*'  J.  S.  a  baronef"  who  never  was  knighted,  by  force  of  a  warrant  \^^^^' 
to  arrest  "  J.  S.  knight?^  iJon. 346. 

1  Ley.  91.    18  Co.  49.    Jones,  4S9.    4  Inst  333. 

Sect. 
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•  SecL  65*  Secondly^  Where  a  good  wftrrant  is  eiecutad^inan 
unlawful  manner ;  as  if  a  bailiff  be  killed  in  breaking  open  a 
door  or  window  to  arrest  a  man ;  or  perhaps  if  he  arrest  one  on 
a  Sunday  since  29  Car.  2*  c.  ?•  by  which  all  such  arrests  are 
made  unlawful.  (1) 


6  Mod.  173. 
Ld.  Raym. 

lots, 
f  Rou.  tsr. 

Palm.  52. 

1  itale,  458. 

5  Co.  93. 

8  Hale,  117.470.    Salk.79.    Fostei't  Crown  Law,  311. 319. 


Vide  sap.  e. 
10. 1. 5. 


Douglas,  too. 


A^  to  THE  FIFTH  INSTANCE  of  this  kind^  viz.  Such  killing  as 
happens  in  the  execution  of  an  unlaw/ul  action,  whereof  the 
principal  purpose  was  to  usurp  an  illegal  authority. 

Sect.  66.  It  seems  clear,  that  if  persons  take  upon  them  to  put 
others  to  death,  either  by  virtue  of  a  new  commission  wholly  un- 
known to  our  laws,  or  by  virtue  of  any  known  jurisdiction  which 
clearly  extends  not  to  cases  of  this  nature,  as  if  the  court  of 
common  pleas  cause  a  man  to  be  executed  for  treason  or  felony, 
or  the  court  martial,  in  time  of  peace^  put  a  man  to  death  by  the 
martial  law,  both  the  judges  and  officers  are  guilty  of  murder. 

Sect.  61.  But  where  persons  act  by  virtue  of  a  commission, 
which  if  it  were  strictly  regular  would  undoubtedly  give  them 
full  authority,  but  happens  to  be  defective  only  in  some  point  of 
form,  it  seems  that  they  are  no  way  criminal. 

As  to  THE  SIXTH  INSTANCE  of  this  kind,  viz.  Such  killing  as 
happens  in  the  execution  of  an  unlawful  action,  where  no  mis- 
chief was  intended  at  all* 


C.  11.  8.  It. 
3  Init.  57. 
It  Mod.  6t8. 


Sect.  68.  It  is  said,  that  if  a  person  happen  to  occasion  the 
death  of  another,  inadvisedly  doing  any  idle  wanton  action,  which 

l^.lftav.  143.*     cannot  but  be  attended  with  the  manifest  danger  of  some  other  ; 

Prin.  F.  L.  t36.  as  by  riding  with  a  horse,  known  to  be  used  to  kick,  among  a 
multitude  of  people,  by  which  he  means  no  more  than  to  divert 
himself  by  putting  them  into  a  fright,  he  b  guilty  of  murder. 

Sect.  6Q.  Also  it  hath  been  anciently  holden,  that  if  a  person 
not  duly  authorised  to  be  a  physician  or  surgeon,  undertake  a 
cure  and  the  patient  die  under  his  hand,  he  is  guilty  of  felony  ; 
but  inasmuch  as  the  books  wherein  this  opinion  is  holden  were 
written  before  the  statute  of  23  Hen.  8.  c.  1.  which  first  ex- 
cluded such  felonious  killing  as  may  be  called  wilful  murder  of 
malice  prepense,  from  the  benefit  of  clergy,  it  may  be  well  ques- 
tioned whether  such  killing  shall  be  said  to  be  of  malice  pre- 
pense, within  the  intent  of  that  statute. 

Sect.  70.  However,  it  is  certainly  highly  rash  and  presump- 
tuous for  unskilful  persons  to  undertake  matters  of  this  nature ; 
and  indeed  the  law  cannot  be  well  too  severe  in  this  case,  in 

order 


S.  P.  C.  16. 
Poiton,  tt. 
Crom.  t7. 
43  £d.  3.  S3, 
F.  Cor.  163. 
Britt  c.  5. 
4  Intt.  251. 


1  Hale,  4t9, 
430. 


(1)  Peace  officers  harbg  a  Ugal  warraDt  to  ar> 
rest  for  a  breach  of  the  peace,  maj  break  open 
doors,  after  having  jnven  due  notice  and  de- 
manded admittance.  Foster,  136.  bat  they  cannot 
justify  breakine  open  outward  doors  or  windows  to 
execute  a  civu  suit  Fost  319,  3t0.  Cowp.  3. 
Therefore,  where  a  man,  who  had  been  arrested, 
by  the  artful  contrivance  of  an  oflker,  upon  civil 
process  (that  of  the  warrant  having  been  filled  up 
after  it  had  been  sealed),  obliged  the  officer  to  da- 


camp  by  snapping  a  pistol  at  him  three  times ;  but 
the  officer  retunung  to  the  house,  accompanieid  by 
the  plaintilF  and  the  attorney,  and  all  three  at- 
tempting to  force  in,  the  man  within  fired  a  gun 
through  the  door  and  shot  the  attorney,  it  waa 
ruled  manslaughter  only.  10  St  Tr.  46t.  Fosu 
311, 3lt.  See  also  the  case  of  Mary  Adey,  Cases 
in  C.  L.  td  edit  IBS.  and  the  Gofdons*  caae^ 
Cases  Cro.  Law,  41S. 
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order  to  deter  ignorant  people  from  endeavouring  to  get  a  liveli- 
hood by  such  practice,  which  cannot  be  followed  without  the 
manifest  hazard  of  the  lives  of  those  who  have  to  do  with  them :  See  Dalt.  c.  9$, 
but  surely  the  charitable  endeavours  of  those  gentlemen  who  ^  ^^^'^  ^^* 
study  to  qualify  themselves  to  give  advice  of  this  kind,  in  order 
to  assist  their  poor  neighbours,  can  by  no  means  deserve  so 
severe  a  construction  froip  their  happening  to  fell  into  some  mis- 
takes in  their  prescriptions,  from  which  the  most  learned  and  ex- 
perienced cannot  always  be  secure.  ^7  ^'^  P"*^- 

*  colan  lelatiEig 

to  this  bead,  see  the  chapter  of  Princ^aUmid  Aecmunm,  in  the  leoood  book. 


CHAP.  XIV. 

OF  PETIT-TREASON. 

At  common  law  not  only  the  offences  specified  in  the  twenty-  S  Init  itb,  ti. 
fifth  of  Edward  the  Third,  but  many  others  also  were  esteemed 
petit-treasons,  which  are  not  so  at  this  day ;  as  (a)  piracy  by  a  (a)  40  An.  55. 
subject;  (b)  discovery  of  the  king's  counsel  by  one  of  the  grand  W^  ^"^  ^^ 
jury  y  (c)  an  attempt  by  a  wife  to  kill  her  husband,  &c.  Dalt.^!9i. 

(c)S.P.C.10.    See  1  Hale, S77  to'saS. 

Sect.  \ .  But  by  25  Edw.  3.  st.  5.  c.  2.  no  offence  shall  be  ad- 
judged petit-treason,  except  in  the  following  instances : 

X,  Where  a  servant  kills  his  master. 

fi.  Where  a  wife  kills  her  husband. 

3.  Where  an  ecclesiastical  man,  secular  or  religious,  kiUs  his 
prelate  to  whom  he  owes  obedience. 

Sect,  2.  And  this  statute  hath  been  so  strictly  construed,  that  Flow.  86. 
no  other  case  whatsoever,  which  cannot  be  brought  within  the  Jo^Sh^^^Vj 
meaning  of  these  words,  however  it  may  be  in  its  own  nature 
more  heinous,  shall,  by  parity  of  reason,  be  expounded  to  be  Dalis.  14. 
within  the  equity  of  them ;  and  therefore  the  murder  of  a  father  3  Intt  so. 
by  a  son  shall  not  be  punished  as  petit-treason,  unless  the  son  ^^^,^19^* 
may,  by  a  reasonable  construction,  come  under  the  word  ^'  ser-  1  Hale,380. 
vant,"  serving  the  father  for  meat,  drink,  clothes,  or  wages,  in  I^mb.  248. 
which  case  he  shall  be  indicted  by  the  name  of  a  servant 

Sect.  3.  Yet  the  murder  of  a  mistress,  or  of  a  master's  wife,  1  Hale,  380. 
has  been  adjudged  petit-treason  within  this  statute ;  for  notwith-  ®» Trea.  8.  !«• 
standing  the  person  slain  can  in  neither  of  these  cases,  in  good  Plow.  86. 
grammar,  come  under  the  word  "  master,^*  yet  they  are  clearly  J^  H.  6. 47. 
within  the  meaning  thereof,  being  used  here  to  signify  any  person  ^  O0.46.' 
to  whom  another  stands  related  as  a  servant. 

Sect.  4.  Also  the  murder  of  a  person  by  one  who  was  his  ser-  S3  A«».r. 
vant,  upon  malice  conceived  during  the  service,  though  it  be  not  f'p^J^/^^o.* 
within  the  express  words,  is  within  the  meaning  of  them,  inas-  plow.  $60.* 
much  as  it  is  but  the  execution  of  the  treasonable  intention  of  the  1  Co.  99. 
party  while  he  was  a  servant.  ,s  Inst.  to. 

Sect.  5.  Also  the  procuring,  aiding,  or  abetting,  of  any  of  these  3  Inst,  to,  u, 

offences,  ^^ 


iOO  OF  PETIT-TREASON.  Bk.  1- 

1  Hale,  579.      offeoces,  18  dearly  puniflhaUe  within  the  meairing  of  this  act,  in 
Djrer,  ssf.        ^^  Bitme  manner  as  it  was  before ;  for  the'  plain  intent  of  the 

statutes  is  only  to  restrain  the  judges  froiii  proceeding  against 
other  crimes,  as  petit-treasons,  but  no  way  to  alter  the  law  as  to 
these ;  and  therefore  it  seems  agreed,  that  persons  accused  of 
petit-treason  shisill  be  construed  to  be  either  not  guilty  at  all,  or 
principal  or  accessary  according  to  the  known  rules  of  law  in 
other  cases. 

1  Hale,  578.  Sect.  6.  And  from  hence  it  follows,  that  if  the  fact  appear  to  have 

^  been  done  upon  a  sudden  falling  out,  or  in  the  party's  necessary 

Dalt  c.  91.        self-defence,  &c.  it  cannot  be  petit-treason ;  for  inasmuch  as  all 
Crom.  19, 90.     petit-treason  implies  murder^  and  is  the  highest  degree  thereof^ 

wherever  the  circumstances  do  not  make  the  offence  murder, 

they  cannot  make  it  petit-treason;  and  vice  versd,  generally 

Dyer,  954        wherever  the  circumstances  are  such  as  will  make  the  killing  of  a 

B.  Cor.  119.      stranger  by  a  strange  murder,  they  make  the  killing  of  a  husband 

or  master,  &c.  petit-treason. 

40  Ass.  25.  Sect.  7.  Yet  it  hath  been  adjudged,  that  if  a  wife  or  servant 

s  lost.  20, 21.    procure  a  stranger  to  kill  the  husband  or  master,  in  the  absence 
^^^'  of  such  wife  or  servant,  neither  the  procurer  nor  actor  are  guilty 

of  petit-treason,  but  of  murder  only ;  because  it  is  an  allowed 
Crom.  19.  maxim,  that  the  offence  of  an  accessary  can  never  be  of  a  higher 
Dyer,  128. 332.  Idnd  than  that  of  the  principal:  but  it  seems  clear,  that  if  the  wife 
Vi^^'ie  ^^  servant  be  either  a4:tua]ly  present  when  the  crime  is  done,  or 

present  only  in  judgiftent  of  law,  as  being  in  the  same  house,  but 
not  in  the  same  room,  (in  which  case  the  hopes  of  their  immedi- 
ate assistance  encourages  and  emboldens  the  murderer  to  commit 
the  fact,  which  otherwise  perhaps  he  would  not  have  dared  to  do, 
and  makes  them  guilty  in  the  same  degree,  as  if  they  had  actually 
stood  by  with  their  swords  drawn,  ready  to  second  the  villainy) 
such  wife,  or  servant,  being  principals  as  much  as  the  stranger, 
are  guilty  of  petit-treason,  and  the  stranger  of  murder. 

1  Hale,  382.  Scct.  8.  But  it  is  said,  that  if  a  wife  procure  a  servant  to  kill 

Dyer, 332.        the  husbaud,  both  are  gniltjr  of  petit-treason;  and  even  if  a 
DidU.'i6*         stranger  procure  a  wife,  or  servant,  to  kill  the  husband  or  master, 
it  seems  that  he  may  be  indicted  as  accessary  to  petit-treason. 

Sect.  9*  A  wife  divorced  cahsa  adulterii  vel  stevitia  is  still 
within  this  law,  because  the  bond  of  matrimony  is  not  thereby 
dissolved,  and  she  may  again  lawfully  cohabit  with  her  husband. 
But  a  divorce  causA  consanguinitatis  vel  pracantractus  entirely 
dissolves  the  nuptial  tie,  and  annihilates  the  very  character  of 
wife.  Therefore,  a  wife  de  facto  only,  and  not  de  jure,  cannot 
commit  this  crime,  for  she  has  no  lawful  lord  to  whom  she  owes 
subjection  and  obedience.  Neither  can  a  husband  be  guilty  of 
this  crime  by  killing  his  mfe  de  jure,  for  there  is  no  reciprocity 
of  obedience  and  subjection. 

male,  378.  t  Sect  10.  A  clergyman  living  and  beneficed  in  one  diocese 

382.  who  kills  the  bishop  or  metropolitan  of  that  diocese,  or  of  the 

4  Comm.  204.     djocese  where  he  may  be  beneficed  by  dispensation,  or  the  bishop 
who  ordained  him,  may  be  guilty  of  this  offence ;  for  a  canonical ' 
obedience  results  both  from  institution  and  ordination. 

+  Sect. 
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i*  Sed*  11»  PriMipels  in  thb  offence  were  first  debarred  the 
benefit  of  clergy  by  I^Hen.  7.  c.  7>  and  accessaries  both  before 
and  after,  by  4  and  5  PhiKp  and  Mary,  t.  4.  (1) 


(1)  The  law  considers  pethf-trta$on  and  murdtr  as 
one  i^knct,  differing  only  in  drcomstance  and  de- 
gree ;  Fost  SS7.  Cases  in  Cro.  Law,  2d  Edit  363. 
and  the  principles  that  govern  in  the  case  of  mar- 
der,  aie  rauaH j  npplicalMe  lo  petty-treisoB,  4  Com. 
f04b  And  mir^oit  acquit,  or  attaint  in  murder,  is 
a  good  bar  in  petit-treason,  and  e  eonveno,  ft  Hale, 
S46.  t33«  3  Inst  tl3.  It  is  incloded  in  a  pardon 
nnder  the  name  of  nraider,  1  Hale,  378*  And  the 
offender  may  be  indicted  either  for  petty-treason, 
mnrder,  or  manslanghter,  and  tried  and  found 
gnihy  on  snch  indictment  of  «ther  of  those  crimes 
respectively,  according  as  the  case  may  appear 
npon  the  evidence,  1  Hale,  378.  Foster,  326* 
Henrietta  Radboam's  Case,  Cases  in  Cro.  Law, 
363. 

Bat  if  the  prosecntor  be  apprised  of  the  real 
case,  he  ought  to  adapt  the  bill  to  the  truth  of  the 
liM^t,  Fost.  104.  3t6.  For  though  the  offences  are 
tooiost  purposes  considered  as  substantially  the 
same,  yet  there  is  at  common  hiw  some  difference 


with  regard  to  the  judgment,  and  a  very  material 
one  with  regard  to  the  trial.  Fost.  327.  The  pu- 
nishment is,  in  a  man,  to  be  dmwn  and  hanged ; 
and  in  a  woman,  it  was,  at  common  law,  to  be  drawn 
and  Immed;  1  Hale,  382.  3  Inst  311.  But  by 
30  Geo.  3.  c.  48.  the  punishment  of  6urntng  is  abo- 
lished :  see  book  2.  ch.  48.  s.  6.  And,  on  5ie  trial, 
the  prisoner  is  intitled  to  a  peremptoiy  challenge 
of  thirty-five,  Fost  327.  Two  witnesses  also  are 
required  both  on  the  indictment  and  at  the  trial, 
1  Edw.  c.  12.  Fost  337.  And  the  5  and  6  £d« 
6.  c  11.  by  general  words  extending  to  all  trea- 
sons, reqoireth  that  the  witnesses,  ^  Uomg,  shall  be 
examined  in  person  upon  the  trial  in  open  court 
Depositions  therefore  taken  before  the  coroner,  or 
informations  taken  by  >a  justice  of  peace,  are  not 
evidence  whereon  to  ground  a  conviction  of  petit- 
treason*  ^  thi  party  b$  Utiag,  iJiough  unable  to 
travel,  or  kept  out  of  the  way  by  the  prisoner,  or 
his  procurement  Fost  337.  See  Radboam's 
Case,  Cases  in  Cro.  Law,  363. 


CHAP,  XV. 
OF  MAIMING, 

Common,  Felonious,  and  aggravated  Assaults* 

In  treating  of  the  offences  of  Mayhem,  I  shall  consider, 

1.  What  offences  against  the  members  of  a  man's  body  are 
esteemed  maims. 

2.  How  they  are  punished  by  the  common  law« 

3.  How  by  statute. 

As  to  the  first  particular,  viz.  What  shall  be  esteemed  maims. 

Sect,  1.  It  seems,  that  such  a  hurt  of  any  part  of  a  man's  body  S.P.C.  3. 
whereby  he  is  rendered  less  able,  in  fighting,  either  to  defend  ^9;  L»*«  i*^-  ^ 

i-         ir        ^  !_•       J  '.  =»      ,  ®'  .  3  Inst  6S.  118. 

himself  or  to  annoy  his  adversary,  is  properly  a  maim.  3  ^i  q^^  ^^^ 

and  see  Mr.  Reeves's  Hist  English  Law,  S  vol.  page  34, 35. 

Sect.  2.  And  therefore,  the  cutting  off  or  disabling  or  weaken-  $5  £dw,  3. 
ing  a  man*s  hand  or  finger,  or  striking  out  his  eye  or  fore-tooth,  p|'  ^^^ 
or  castrating  him,  are  said  to  be  maims;  but  the  cutting  off  his  ^^'1^458* 
ear  or  nose,  8cc.  are  not  esteemed  maims,  because  they  do  not  4  Bl.  Comm. 
wedken,  but  only  disfigure  him.  ^^' 

^  As  to  the  second  particular,  viz*  How  such  offences  are  pu- 
nished hy  the  common  law* 

Sect.  S*  It  i»  to  be  observed,  that  all  nunm  is  felony.     It  is  gract  144. 
said,  that  anciently  castration  was  pani^hed  with  death,  and  other  Fleta,  bk.  1. 
maims  with  the  loss  of  member  for  member.    But  afterwards,  no-  ^  p'*^  ^ 
maim  waa  puoiahed  ia  any  case  with  the  loss  of  life  or  member,  5  in^t.  6t.  ub. 
bat  only  with  fine  afkd  imprisonment.  sua.  iioo. 

Sect. 
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Woodbnro  and 
Coke's  Cmc  at 
the  Saffolk 
Aisiiet, 
8  Qto.  1. 
6  St.  Tr.  Sit. 
See  9  Geo.  1. 


Sect.  4.  By  the  common  law  also,  if  a  person  maim  himsdf,  io 
order  to  have  a  more  specious  pretence  tor  asking  charity,  or  to 
prevent  his  being  impressed  as  a  sailor,  or  inlisted  as  a  soldier,  he 
may  be  indicted,  and,  on  conviction,  fined  and  imprisoned. 

As  to  the  third  particular,  viz*  How  far  maim  is  punishable  by 
statute. 

t  Sect.  5.  By  2£  and  23  Car.  2.  c.  1.  it  is  enacted,  **  That  if  any 
person  shall,  on  purpose  and  of  malice  forethought,  and  by 
lying  in  wait,  unlawfully  cut  out  or  disable  the  tongue,  put  out 
an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  on  or  disable 
any  limb  or  member  of  any  subject  of  his  majesty,  with  inten- 
tion in  so  doing  to  maim  or  disfigure,  in  any  the  manners  before- 
mentioned,  such  his  majesty's  subjects,  diat  then  and  in  every 
such  case,  the  person  or  persons  so  offending,  their  counsellors, 
aiders,  and  abettors,  knowing  of,  and  privy  to  the  offence  as 
aforesaid,  shall  be  and  are  by  the  said  statute  declared  to  be 
felons,  and  shall  suffer  death  as  in  cases  of  felony  without  be- 
nefit of  clergy/' 

Sect.  7.  But  by  22  and  23  Car.  2.  c.  1.  s.  2.  it  is  provided, 
''  That  no  attainder  of  such  felony  shall  extend  to  corrupt  the 
'*  blood,  or  forfeit  the  dower  of  the  wife,  or  the  lands,  goods,  or 
•'  chattels  of  the  offender."  (1) 

t  Sect.  8.  If  a  man  attack  another  of  malice  forethought,  in 
order  to  murder  him  with  a  bill,  or  any  other  such  like  instru- 
ment, which  cannot  but  endanger  the  maiming  him,  and  in  such 
attack  happen  not  to  kill,  but  only  to  maim  him,  he  may  be  in- 
dicted on  this  statute,  together  with  all  those  who  were  his  abet- 
tors, &c.  and  it  shall  be  left  to  the  jury  on  the  evidence,  whether 
there  was  a  design  to  murder  by  maiming,  and  consequently  a 
malicious  intent  to  maim  as  well  as  to  kill,  in  which  case  the  of- 
fence is  within  the  statute,  though  the  primary  intention  was  to 
murder.  (2) 

t  Sect. 
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(1)  This  act,  which  u  commonly  called  the  Co- 
▼entry  Act  wns  occasioned  by  an  assault  on  Sir  John 
Coventry  in  the  street  and  sitting  his  nose,  by  some 
persons  who  lay  in  wait  for  him,  this,  it  is  said, 
was  done,  in  revenge  from  some  obnoxious  words 
uttered  by  him  in  parliament,  in  which  he  reflected 
on  the  profligate  conduct  of  Chas.  IL  in  respect  to 
his  intercourse  with  actresses.  In  order  to  bring  an 
offender  withm  this  act,  the  fact  roost  be  done  by 
lying  in  wait ;  but  the  at  of  4S  Geo.  3.  c.  58.  gives 
a  much  more  extensive  remedy,  and  supersedes  in 
a  great  measure  the  necessity  of  the  statute  of  Cha. 
9.  and  of  9  Geo.  1.  On  this  subject  vide  next  sect 
Assault  with  Intent  to  murder. 

(9)  This  case  has  however  been  since  questioned, 
in  the  case  of  Rhynwick  Williams,  indicted  for  as- 
saulting Miss  Porter,  with  an  intent  to  cot  her 
garments,  again»t  the  statute  of  6  Geo.  1.  It  appear- 
ed that  the  prisoner's  object  was  the  brutal  one  of 
wounding  her  person,  though  in  doing  so  he  neces- 
aarlly  cot  her  clothes.  Upon  the  authority  of  the 
roluig  in  the  case  of  Coke  and  Woodbum,  that  the 
party  intended  all  the  minor  things  necesyary  to 
actoroplish  his  purpose,  though  not  his  ultimate 


and  principal  intent,  BuIIer,  J.  directed  the  jury 
to  find  him  guilty  of  the  charge  in  the  iDdictroent, 
namely,  of  an  assault  with  intent  to  cut  and  destroy 
the  garments;  but  the  judges  held  this  to  be  wrong : 
and  Eyre,  C.  B.  questioned  the  proprietv  of  the 
decision  in  the  case  of  the  King  against  Coke  and 
Woodbum.    £.  P.  C.  v.  1 .  p.  424. 

Several  cases  have  been  decided  as  above  under 
the  Coventry  act,  as  to  what  should  be  considered  a 
'*  lying  in  wait,**  but  they  are  now  immaterial  since 
the  passing  the  statute  of  43  Geo.  3.  as  the  lying  in 
wait  is  no  ingredient  in  the  assaulting  under  tbe 
latter  act.  But  it  is  necessary  to  consider  what 
shall  be  said  to  be  a  cutting  under  this  last  act  Thb 
is  a  question  of  fact  upon  Uie  evidence  whether  the 
wounding  be  a  eut^ng  or  not,  and  it  is  immaterial 
with  what  instraoMnt  it  be  done,  whether  with  an 
instrument  made  for  cutting  or  not,  so  that  in  hct 
the  wound  be  a  *'  cia  ;**  thia  was  decided,  in  the 
case  of  one  Harwood,  who  was  convicted  at  the 
Old  Bailey,  Jan.  sess.  1805.  He  had  been  de- 
tected  in  attempting  to  commit  a  felonv,  and  in 
order  te  eaoape  appvekHnnoD  he  i truck  me  proae- 
cutor  with  an  iron  crow  bar  on  the  head.    The 

surgeon 
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t  Sect*  9*  It  has  been  decided  upon  the  Coventry  Act  that. a  Barney  Carrol's 
laiig^e  tmnaveree  cut  across  the  nose>  so  wide  and  deep  as  to  render  ?*S  ^**^'  ^* 
the  bone  visible,  is  a  slitting  of  the  nose  within  the  statute  £2  and    * 
S3  Car.  £.  c.  1  •  although  the  nostril  is  not  thereby  perforated. 
Evidence  being  ^ven  by  surgeons  that  what  was  dien  called  a 
cut  was  formerly  m  old  surgical  writers  called  a  slit,  the  term  used 
in  the  statute. 

t  Sect.  10.  But  it  has  been  ruled,  that  where  a  husband,  who  Lee'i  Caw, 
had  lived  a  long  while  separate  from  his  wife,  visited  her  and  per-  ^*  ^'  -^uly 
suaded  her  to  let  him  sleep  with  her,  and  took  an  opportunity,  «^pf2«« 
during  the  night  and  while  she  was  asleep,  to  make  a  wound  ChitfBann^ 
across  his  wife's  throat,  about  three  inches  m  length,  with  a  razor 
which  he  had  procured  and  concealed  for  the  purpose,  the  of-  Tlckner's  Case, 
fence  was  not  complete ;  for  though  it  was  a  sufficient  lying  in  ^"'^  ^-  ^ 
wait,  yet  it  was  not  such  a  maim  as  the  act  requires,  as  both  are  ^    * 
necessary  before  an  offender  can  be  convicted, 

f  Sect,  11.  So  also  it  has  been  said,  that  to  follow  an  accom-  Case  of  John 
plice  in  picking  pockets,  with  intent  to  maim  any  person  who  ^^m'^'^* 
shall  detect  him,  is  a  lying  in  wait  within  this  statute ;  for  a  per-  ^^^^  ^^^^ 
son  who  intends  to  maim  another,  and  by  deliberately  watching  Eyhb,  Ontf 
an  opportunity,  carries  that  intention  into  execution,  may  be  said  ^^v,  ,  17* 
to  lie  m  wait  on  purpose.  Caacsc. 


i*  Sect.  1£.  But  it  seems,  that  the  lying  in  wait  must  be  for  the  Hckner's  Case, 
purpose  of  committing  the  maim ;  for  where  a  person  was  steal-  O.  B.  Feb.  Sess. 
ing  the  turnips  of  another  from  his  field,  and,  on  the  owner  going  ™Ji^foj^ 
up  to  him,  struck  him  immediately  on  the  nose,  with  a  sharp  in-  opinion  of  the 
strument  fixed  into  a  stick  of  wood,  which  slit  his  nose,  it  was  twelre  jadg^« 
determined,  that  although  this  was  a  slitting  of  the  nose,  yet  nei- 
ther the  malice  nor  the  lying  in  wait  were  sufficiently  dear,  to 
bring  the  offence  within  the  statute. 

Of  Assaults  and  Batteries. 

As  to  ASSAULTS  AND  BATTERIES,  I  shall  cousider  the  follow- 
ing particulars : 

1.  What  shall  be  said  to  be  an  assault. 

2.  What  shall  be  said  to  be  a  battery. 

5.  In  what  cases  assault  and  battery  may  be  justified. 

4.  In  what  manner  they  are  to  be  punished. 

As  to  THE  FIRST  POINT,  VIZ.  What  shall  be  said  to  be  an 
assault. 

Sect. 


rargeon  in  hia  evidence  stated  that  a  part  of  the 
bone  of  the  sknll  was  CMt  out  like  a  piece  of  qaiU. 
The  chief  baroo,  who  tried  the  prisoner,  thought*  as 
the  implement  was  rather  calculated  for  bruising 
than  catting,  it  was  doubtful  whether  it  came  within 
the  aeaniiig  of  the  act;  but  the  judges  held  the  oon- 
Tic^n  right. 

So  in  a  case  tried  before  Mr.  J«  Chambre  at 
York  Lent  Asa.  1806,  tbe  IndMODS  wwe  made  with 


a  claw  of  a  hammer,  but  the  surgeon  stated  tliey 
were  inemnu.  The  judges  held  the  coovictioo 
right 

But  in  a  case  of  John  Adams,  who  was  tried  at 
the  Old  Bailey,  Jan.  sess.  1 808— a  blow  on  the  head 
given  with  an  iron  bar,  and  which  had  given  a 
oontosed  .and  npt  an  incised  wound,  the  judges 
held  the  caie  not  within  Uie  act. 
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Pulton,  4  Sect  U  It  seems  that  an  assault  is  an  attempt^  or  offer^  ^ith 

6^Mod.  175,  force  and  violence,  to  do  a  corporal  hurt  to  another ;  as  by  strik- 

s  It  Abr.  545.  ing  at  him  with  or  without  a  weapon ;  or  presenting  a  gun  at  him 

1  Vent  156.  at  such  a  distance  to  which  the  gun  will  carry;  or  pointing  a 

I  K^  921.  pitch-fork  at  him,  standing  within  the  reach  of  it ;  or  by  holding 
41  Ed.  3. 40.  up  one's  fist  at  him ;  or  by  any  other  such-like  act  done  in  an 
4S  Ed.  s.  7.  angry  threatening  manner ;  and  from  hence  it  clearly  folio ws> 
««  Au.^60^^'  ^^^^  °°®  charged  with  assault  and  battery,  may  be  found  guilty 
8  Rn  Abr.  545.  of  the  former,  and  yet  acquitted  of  the  latter.  Biit  every  battery 
10  Mod.  187.  includes  an  assault;  therefore  on  an  indictment  of  assault  and 
Lkwof  Evfd.  battery,  in  which  the  assault  is  ill  laid,  if  the  defendant  be  found 
235.          *  guilty  of  the  battery,  it  is  sufficient.     Notwithstanding  the  many 

ancient  opinions  to  the  contrary,  it  seems  agreed  at  this  day,  that 
no  words  whatsoever  can  amount  to  an  assault. 

As  to  the  SECOND  point,  viz.  What  shall  be  said  to  be  a 
batterys 

ft  An.  11.  Sect.  &  It  seems  that  any  injury  whatsoever,  be  it  never  so 

^'•^^*  small^  being  actually  done  to  the  person  of  a  man  in  an  angry,  re- 

Salk.  S84.  vengeful,  rude,  or  insolent  manner,  as  by  spitting  in  his  face,  or 

6  Mod.  149.  any  way  touching  him  in  anger,  or  violently  jostling  him  out  of 

t^Mod  s  ^^  ^^y*  ^^'^  batteries  in  the  eye  of  the  law.     But  it  is  said  to  be 

5  Lev.  404.  ^^  battery  to  lay  one's  hand  gently  on  another  whom  an  officer 
Skin.  387.  has  a  warrant  to  arrest,  and  to  tell  the  officer  that  this  is  the  man 
9R.Al>r.546.  he  wants. 

As  to  THE  THIBD  POINT,  viz»  In  what  cases  an  assault  and 
battery  may  be  justified. 

6  Mod.  172.  Sect.  3.  This  b  so  fully  set  forth  in  the  chapter  of  Surety  of 
2^«d3.  ^^  Peace,  that  there  seems  to  be  no  need  of  any  consideration 
216.  thereof  in  this  place ;  and  therefore  I  shall  only  add,  that  where 

II  Mod.43.5f.  a  man  in  his  own  defence  beats  another  who  first  assaults  him, 
L^Rb  ^m  ^^*  ^^  ™^^  ^^^  ^^  advantage  thereof  upon  an  indictment,  as  well 
1  Sid. 346.  '  as  upon  an  action;  but  with  this  difference,  that  in  the  first  case 
Holt,  699.  he  may  give  it  in  evidence  upon  the  plea  of  no^  g^^tyf  and  in  the 

latter  he  must  plead  it  specially. 

As  to  THE  FOURTH  POINT,  viz.  How  uulawful  assaults  and 
batteries  are  punished. 

a  Mod.  283.  Sect.  4.  There  is  no  doubt  but  that  the  wrongdoer  is  subject 

1  Bac.  Abr.  56.  both  to  an  action  at  the  suit  of  the  party,  wherein  he  shall  render 

damages,  &c.  and  also  to  an  indictment  at  the  suit  of  the  king, 

wherein  he  shall  be  fined  according  to  the  heinousness  of  the 

offence. 

It  had  been  ruled  that  a  man  could  not  be  indicted  in  one  in- 
dictment for  assaulting  two  persons,  but  that  there  ought  to  have 
been  a  separate  indictment  for  the  assault  upon  each,  (R.  v* 
Clenden,  Lord  Raymond,  151%  2  Str.  670) ;  but  this  doctrine 
was  overruled  in  die  case  of  R.  v.  Benfield  and  Saunders,  4 
Burr.  9B4,  and  Buller  J.  said,  "  the  point  isi  where  it  is  one  act, 
**  and  then  the  offence  is  the  same/' 
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Assault  with  intent  to  Murder,  or  dp  grievous  Bodily  Harm. 

The  various  intentions  and  motives  with  which  assaults  may 
be  made  upon  the  persons  of  others,  or  the  circumstances  by 
which  they  may  be  aggravated,  may  be  distributed — 1.  With  in- 
tent to  murder  or  do  bodily  harm.  9..  With  intent  to  rob.  3. 
"With  intent  to  destroy  garments.  4.  Assaulting  master  wool- 
comber  for  not  complying  with  illegal  bye-laws.  5.  Assaults  on 
account  of  money  won  at  gaming.  6.  Assaulting  persons 
wrecked.  7«  Mariner  assitulting  his  conunander  to  hinder  him 
fighting  his  ship.  8.  Beating  derk  in  orders.  9*  False  impri- 
sonment ;  10.  Kidnapping  and  leaving  seamen  abroad. 

The  ancient  common  law  of  England  provided  with  such  anxi- 
ety for  the  personal  safety  of  the  subject,  that  every  act  done 
against  another,  which  might  in  its  consequences  prove  fatal  to 
^is  existence,  was  construed  to  be  felonious.     Of  this  there  are 
several  instances  in  the  Year-Books  of  Edward  the  Second  and 
Edward  the  Third,  {a)    In  the  reign  of  Edward  the  Fourth  the  ^^^^^^ 
maxim  that  voluntas  reputabitur  pro  facto  began  to  ^ow  obso-    "'  *' 
lete ;.  (6)  and  this  offence  was  considered  as  a  high  misdemeanor  (^)  ^  ^^^'' 
only,  punishable  at  discretion,  (c)     But  the  daring  outrages  of  Book,9£dw.\ 
certain  persons,  soon  after  the  accession  of  the  present  royal  fa-  pi.  28. 
mily,  confederated  in  disguised  habits,  under  the  appellations  of  (c)P.Serj.Cbe- 
the  Blacks,  made  it  necessary  that  the  old  law  of  EngloTtd  should,  "^^*  ^  St.Tr. 
in  some  instances,  be  revived. 

t  Sect.  d.  And  accordingly  it  is  enacted  by  9  Geo.  1.  c.  22. 
sect.  1.  ''  That  if  any  person  or  persons  shall  wilfully  and  ma- 
^^  lidously  shoot  at  any  person  in  any  dwelling  house  or  other 
*^  place ;  or  shall  forcibly  rescue  any  person  in  lawful  custody 
**  for  the  said  offence ;  or  shall,  by  gift  or  promiise  of  money,  or 
*'  other  reward,  procure  any  other  to  join  with  him.  or  then»  in 

such  unlawful  act,  such  offenders  shall  be  adjudged  guilty  of 

felony,  and  suffer  death  without  the  benefit  of  clergy." 

t  Sect.  S.  By  sect.  14.  **  Every  offence  done  or  committed 
I'  contrary  to  this  act,  shaO  and  may  be  enquired  of,  examined, 
**  tried,  and  determined  in  any  county  within  that  part  of  Great 
**  Britain  called  England,  in  such  manner  and  form  as  if  the  fact 
**  had  been  therein  committed." 

Upon  this  lict  the  following  constructions  have  been  made  : 

i*  Sect.  4.  First,  That  this  clause  of  the  act  is  entire  and  in-  Bjallthemdgei 
dependant,  and  has  no  relation  whatever  to  that  part  of  the  act  'Aq""*,"**^* 
relating  to  the  offenders  being  armed  and  disguised.  g  g^.  Tr.  sis. 

t  Sect.  5.  Secondly,  That  a  private  prosecutor  has  an  option  Richard  Mor- 
to  prefer  his  indictment  for  the  above  offence  in  any  county  of  ra'»c«se,«  BL 
Efigland  which  shall  appear  to  be  most  favourable  to  the  ends  of  4^^  Rep. 
justice.  490. 

t  Sect.  6.  Thirdly,  It  is  said,  that  if  the  shooting  be  in  a  RezcCoant 
dwelling  house,  it  is  not  necessary  to  state  the  name  of  the  per-  ci^^Iwm 
son  whose  house  it  is ;  but  it  is  clear,  that  if  the  prosecutor  do       ' 
state  the  name,  it  must  be  stated  truly ;  and  therefore  if  there  be 
a  variance  ip  the  christian  name  only,  it  is  fatal 

t  Sect. 
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t  Sect.  7.  Foif  bthly:.  It  is  also  cleariy  agreed,  that  to  make 
g«ei  Cn>.iaw,  mj  offender  guilty  of  maliciously  shooting  within  Uie  penalties  of 

this  act,  it  must  appear  in  evidence  to  be  a  shooting  under  such 

circumstances,  that  if  death  had  ensued,  the  homicide  would,  in 

construction  of  law,  have  amounted  to  the  crime  of  murder ;  for 

Bex  V.  Dunn,     Otherwise  the  absurdity  might  follow,  that  the  offender  might  be 

O.  B.  Oct.Ses.    convicted  of  a  capital  crime,  although  the  party  is  living,  and  of  a 

1788.  single  felony,  viz.  manslaughter,  though  the  party  were  killed. 

Rex  «.  Davis,         f  Sect.  8.  FIFTHLY,  It  seems  also  to  be  certain  that  as  this 

jjvTmT^      is  a  new  crime,  and  the  statute  has  made  it  consist  in  being 

conmiitted  not  only  wiUuUy  but  maliciously ^  it  is  necessaiy  in  the 

indictment  to  charge  that  the  offender  **  wUfuUy  and  maliciously 

shot,  &c/' 

Rex  V.  EiiM^  f  Sect.  9.  Sixthly,  It  is  also  said,  that  before  a  person  can 
Swi  IW.        ^^  convicted  upon  this  statute,  the  jury  must  be  satisfied  that  the 

instrument  was  loaded  with  gunpowder,  and  with  a  bullet,  slug, 
or  other  deadly  substance ;  but  that  it  is  not  necessary  to  give 
evidence  of  these  facts  specifically,  for  that  if  they  appear  from 
the  general  circumstances  of  the  case  it  is  sufficient. 

£mp8on*8  case,       f  Sect.  10.    SEVENTHLY,  It  Seems  also  to  be  necessary  to 

&»^n^^78].  P^^^®  ^^^  ^®  V^^>  ^^  other  instrument,  was  pointed  not  merely 
See aisoGan- '   toward  but  directly  at  the  prosecutor. 

sell's  case  1779.  * 

TheCoal'hea  -*  '''  ^^'  ^^'  FiOHTHLY,  It  is  determined,  that  this  statute  er^ 
en'  case.  Cases  tends  not  only  to  the  person  or  persons  who  actually  shoot  at  ano- 
CiownLaw,  6i.  ther,  but  also  to  every  person  who  is  present  aiding  and  assisting  to 

commit  the  offence  ;  for  as  the  statute  creates  a  new  felony,  it 
of  course  possesses  all  the  qualities  incidental  to  a  felony  at  com^ 
mon  law. 

Hie  case  of  Gib-  '^  Sect.  12.  It  seems  therefore  that  an  indictment  charging 
wIk  CmIcs*^  several  persons  jointly  as  principals  in  the  first  degree  is  good, 
CroTXaw,  988.  ^^  ^8t  if  it  appear  that  some  one  person  then  present  did  mali- 
See  also  Rex  v.  ciously  shoot  at  another,  evidence  that  some  or  all  the  persons  in- 
Rep?fo5,^*™  dieted  were  only  guilty  as  principab  in  the  second  degree,  is  suP 
•  ficient  to  convict  one,  or  some,  or  all  of  the  defendants  on  such 

joint  charge. 

By  Stat  43  Geo.  3.  c.  58.  it  is  enacted  ^'That  if  any  person 
"  or  persons,  from  and  after  the  1  stda^  of  July,  1 803,  shall,  either  in 
**  England  or  Ireland,  wilfully,  maliciously,  and  unlawfully  shoot  at 
''  any  of  his  Majesty's  subjects;  or  shall  wilfully,  maliciously,  and 
*^  unlawfully  present,  point,  or  level  any  loaded  fire-arms  at  any 
**  of  his  Majesty's  subjects,  and  attempt,  by  drawing  a  trigser  or 
"  in  any  other  manner  to  discharge  the  same  at  or  against  his  or 
^  their  person  or  persons;  or  shall  wilfully,  maliciously  and  un- 
^'  lawfully  sfoft  or  cut  any  of  his  Majesty's  subjects  with  intent,  in 
so  doing  or  by  means  thereof,  to  murder  or  rob,  or  to  maim, 
disfigure  or  disable  such  his  Majesty's  subiect  or  subjects;  or 
*'  with  intent  to  do  some  other  grievous  bodily  harm,  to  such  his 
**  Majesty's  subject  or  subjects;  or  vnth  intent  to  obstruct,  resist, 
''  or  prevent  the  lawful  apprehension  and  detainer  of  the  person 
''  or  persons  so  stabbins  or  cutting,  or  the  laMrful  apprehension 
**  and  detainer  of  any  or  his,  her  or  their  accomplices  for  any  of- 
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**  feooes  for  which  he,  she,  or  they,  may  respectivelj  be  liable  by 
**  lair  to  be  apprehended,  imprisoned  or  detained ;  or  shall  wij- 
^  fully,  maliciously,  and  unlawfully  administer  to,  or  cause  to  be 
**  administered  to,  or  taken,  by  any  of  his  Majesty's  subjects, 
**  any  deadly  poison,  or  other  noxious  and  destructive  substance 
**  or  thing,  with  intent  such  his  Majesty's  subject  or  subjects, 
**  thereby  to  murder,  or  thereby  to  cause  and  procure  the  mis- 
€€  carriage  of  any  woman,  then  being  quick  with  child,  that  then 
**  and  in  every  such  case  the  person  or  persons  so  offending,  their 
^'  counsellors,  aiders,  and  abettors,  knowing  of  and  privy  to  such 
^'  offence,  shall  be,  and  are  hereby  declared  to  be  felons,  and  shall 
^'  suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy ; 
''  provided- always,  that  in  case  it  shall  appear  on  the  trial  of  any 
'  person  or  persons  indicted  for  the  wilfully,  maliciously  and 
unlawfully  shooting  at  any  of  his  Majesty's  subjects,  or  for 
wilfully,  maliciously  and  unlawfully  presenting,  pointing  or  le- 
velling any  kind  of  loaded  fire-arms  at  any  of  his  Majesty  s  sub- 
jects, and  attempting  by  drawing  a  trigger,  or  in  any  other 
manner  to  discharge  the  same,  at  or  against  his  or  their  person 
"  or  persons,  or  for  the  wilfully,  maliciously  and  unlawfully  stab* 
''  bing  or  cutting  any  of  his  Majesty's  subjects,  with  such  intent 
as  aforesaid,  that  such  act  of  stabbing  or  cutting(S)  were  com- 
mitted under  such  circumstances,  as  that,  if  death  had  ensued 
**  therefrom,  the  same  would  not  in  lavp  have  amounted  to  the 
crime  of  murder ;  then  and  in  every  such  case  the  person  or 
persons  so  indicted  shall  be  deemed  and  taken  to  be  not  guilty 
**  of  the  felonies  whereof  they  shall  be  so  indicted,  and  be  thereof 
*'  acquitted." 

AssauU  with  intent  to  Rob. 

The  old  maxim  of  the  criminal  law,  that  voluntas  reptitabitur  pi.st.t7Aisiscb 
fro  facto  (a)  continued  to  prevail  in  the  reign  of  Henry  the  Fourth;  38.  i  Hale,  wt, 
and  it  was  then  agreed,  that  if  a  man  was  indicted  that  il  gisoit  13  n^'^^k^/ 
depradando,  it  was  felony  (6) :  but  in  the  ninth  year  of  Edward  the  (<•)  YeaHiook, 
Fourth  (c),  a  different  doctrine  began  to  be  held ;  and  men  were  no  ?*•  ^^'^^^*^\ 
longer  punished  for  crimes  which  they  only  meditated,  but  had  not  ^-^^y^^  £n^ 
actually  committed  (cf);  and  since  that  time  the  bare  intention  to  ibhUw,  ad 
commit  a  felony  has  been  considered  as  a  misdemeanor  only,  and  j^-V-  ^^^ 
punishable  by  fine,  imprisonment,  &c.  (e).  td9^iM»  temp 

But  by  Stat.  43  Geo.  3.  c.  58.  it  is  enacted,  *'  If  any  person  ^^  ^*    . 
''  shall  shoot  at,  or  present,  point,  or  level  any  loaded  fire-arms, 
"  and  attempt  to  discharge  the  same  at  or  against  any  person, 
or  stab,  or  cut  any  person  with  intent  to  rob,  the  same  is  de- 
clared felony,  without  benefit  of  clergy." 

And  by  stat  4  Geo.  4.  c.  54.  s.  .  it  is  enacted,  *'  If  any 
person  shall  maliciously  assault  any  other  person  with  inteilt 
to  rob  such  other  person,  or  shall  by  menaces,  or  by  force,  mali- 
ciously demand  money,  security  ft>r  money,  goods,  or  chattels, 
wares,  or  merchandize,  of  any  other  person,  with  intent  to  rob 
"  such  other  person ;  or  shall  maliciously  threaten  to  accuse  atfy 

"  other 

(3)  There  appears  to  be  an  omission  here  of      of  the  act— See  note  S,  (title  Maiming,)  for  de- 
the  words,  *•  slwotiDg  at,  ftc"  as  in  the  former  part      cmiom  under  this  act 
VOL.  I,  I 


€4 
U 
€€ 

t€ 
*4 
tt 
44 


n*  OF  MAIMING.  Bk.1. 

^  other  person  of  anj  crime  punishable  by  law,  with  death,  trans- 
^*  portation^pilloiy,  or  of  any  infamous  crime,  with  a  view  or  intent 
to  extort,  gain  money,  security  for  money,  goods,  or  chattels, 
wares  or  merchandize  from  the  person  so  direatened ;  or  shall 
procure,  counsel,  aid  or  abet  the  commission  of  the  said  offences, 
*'  or  of  any  of  them,  every  person  so  offending,  being  thereof  law- 
^  fully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  be 
''  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
**  the  seas  for  life,  or  for  such  term  not  less  than  seven  years,  as 
^*  the  court  shall  adjudge,  or  to  be  imprisoned  and  kept  to  hard 
**  labour  in  the  common  gaol  or  house  of  correction  for  any  term 
*'  not  exceeding  seven  years.'* 

Before  the  pas^ng  of  this  statute  it  was  a  felony  by  stat.  7 
Geo.  2.  c.  22.  to  assault  another  with  any  qffettsive  weapon  with 
intent  to  rob.  But  the  latter  statute  has  not  only  extended  the 
law  by  msJdng  it  a  felony  to  assault  generally  with  such  intent, 
but  has  also  extended  the  law  by  embracing  the  cases  of  those 
who  made  it  a  practice  to  extort  money  by  working  upon  the  fears 
of  others  in  threatening  to  accuse  them  of  disgraceful  offences,  and 
to  the  aiders  and  abettors  of  such  offences.  It  is  conceived, 
upon  the  authority  of  R.  v.  Remnant,  5  T.  R.  l69*  that  it  would 
be  necessary,  in  an  indictment  on  this  statute,  t9  charge  the  of^ 
fender  with  a  felonious  intent  to  rob,  and  not  merely  to  *'  steals 
take,  and  carry  away,''  as  that  description  would  not  reach  the 
definition  of  rpbbery,  but  merely  of  simple  larceny. 

As  to  what  shall  constitute  a  demand,  it  has  been  ruled  on  the 
former  statute,  7  Geo.  2.  the  words  of  which  were  the  same — 

Tiie  caae  of  t  Sect.  3.  FiRST,  That  to  complete  the  crime,  not  only  the 

o^blS!^  awa«ft,  as  by  holding  a  pistol  towards  a  coachman  on  his  box 

1740,  picicnt^  ^^^  telling  him  to  stop,  but  a  demand  of  the  money  or  other  prox 

C.  Ju.  Wilfef,  perty  must  also  actually  be  made.     But  in  this  case  it  was  said 

^'tjUS^'^  by  Mr,  iustice  Chappie^  who  tried  the  prisoner,  that  the  demand 

^,^3,  and  ^^^^  ^^^  ^^  made  m  Express  terms,  for  that  a  dumb  man  may 

fhe  priMMwr  make  a  demand,  as  if  he  stop  a  person  on  the  highway,  and  put 

wEi  thereupon  hifl  hat  into  the  coach  with  a  pistol  in  his  hand. 

acquitted.  '^ 

Caaes  do.  Law,  19^    Vide  Haward's  Case,  O.  B.  1765.    No.  538. 

Thomas's  Caw,  f  Sect.  4.  SECONDLY,  That  both  the  assault  and  the  demand 
1784'  ^  c^  ^***  must  be  made  upon  the  person  intended  to  be  robbed ;  for  the 
Cro.  Law,^i.   words  of  the  act  are,  **  That  if  any  person  shall  assault,  &c.  and 

*'  demand  the  money,  &c.  of  any  other  person,  with  intent  to  rob> 

**  or  commit  robbery  upon,  mch  person.^ 

AssauU  with  intent  to  destroy  Garments. 

Assaulting  any  By  6  Geo.  1.  c.  93.  s.  1 1 .  it  is  enacted,  **  That  if  any  person 
person  m  Uie     u  q^  persons  shall,  at  any  time  or  times,  wilfully  and  maliciously 

streets,  &c  to     £«  ^^  ^   u  •     ^i_  i_i'       a_     ...  i.*   l 

tear  Uieir  '    a^auit  any  person  or  persons  m  the  public  streets  or  highways, 

clothes,  &C.  **  with  an  intent  to  tear,  spoil,  cut,  bum,  or  deface,  and  shall  tear, 
felonj.  w  spoil,  cut,  burn,  or  deface  the  garments  or  dodies  of  such  per- 

**  son  or  persons,  that  then  all  and  every  person  and  persons  so 
'*  offending,  being  thereof  lawfully  convicted,  shall  be,  and  be  ad- 
judged to  be,  guilty  of  felony ;  and  every  such  felon  and  felons 
shall  be  subject  and  liable  to  the  like  pains  and  penalties  as  in 

"case 
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^  case  of  felony ;  alid  the  courts  by  and  before  vhom  he,  «he,  dr 
^  they  shall  be  tried,  shall  have  full  power  and  authority  of  traD»- 
"  porting  such  felons  for  the  space  of  seven  years,  upon  the  like 
**  terms  and  conditions  as  are  given,  directed,  or  enacted  by  the 
'<8tetof4  6eo.  l.c,  11/' 

\  Sect.  2.  It  is  said,  that  as  this  statute  inflicts  the  punishment  Sir  John's  Fiel- 
only  when  the  offence  is  committed  **  in  the  pubHc  streets  or  hi^hr  ^^i^  Treatiw 
•*  wa]f$y*  without  adding,  "  or  elsewhere!*  an  assault  and  defaciog  uwi^eiaSng 
of  a  garment  in  the  play-house  or  other  place,  not  a  street  or  totheMetropo- 
highway,  is  not  within  the  act.  ^"»  P*8«  3i^» 

t  Sect.  3.  It  seems  also  to  be  clear,  that  the  assault  must  be  The  case  of 
made  with  a  wilful  and  malicious  intention  ''  to  tear,  spoil,  cut,  ^|^J|^(3,^3^ 
**  bum,  or  AefntxT  the  garments  or  clothes  of  the  person  assault-  Cro.  Law,  490. 
ed ;  and  therefore,  if  the  wilful  and  malicious  intention  be  rather 
to  injure  the  person  than  to  deface  the  garments^  although  in  car^ 
lying  such  intention  into  execution,  the  garments  are  cut  with 
•ach  an  inslroaftent,  and  in  such  a  way,  as  plainly  to  shew  that  the 
intention  to  injure  the  person  could  not  be  accomplished  without 
cutting  or  defacing  the  garment,  yet  this  is  not  an  offence  within 
the  statute ;  for  the  destruction  of  the  garments  must  be  the  pri- 
fnary  intention  of  the  offender,  and  not  the  consequence  of  his  in- 
tention to  injure  the  person. 

+  Sect.  4.  It  is  also  decided,  that  the  assault  on  the  person  and  ^^  ^  R- 
the  tearing,  spoiling,  cutting,  burning,  or  defacing  the  garment,  q^^^^^ 
must  be  at  one  and  the  same  time,  and  must  be  so  charged  in  the 
indictment;  and  therefore  if  an  indictment  state,  *'  mat  Jl.  B. 
on  the  18th  of  Janaary  made  an  assault  on  C.  D.  i^c.  with  in- 
tent to  tear,  &c.  the  garments  of  the  said  C.  D.  and  that  the 
said  A.  B.  on  the  said  1 8th  of  January  did  tear,  &c.  the  gar- 
^  ments  of  the  said  C.  D."  without  saymg,  "  tliat  he  then  and 
"there,  Sfc.  did  tear  the  garments  of  the  said  C.  D.  i^c.*^  the  in- 
dictment is  bad ;  for,  for  any  thing  that  appears  to  the  contrary  in 
the  indictment,  the  assault  might  have  been  made  on  one  part  of 
the  day,  and  the  tearing  of  the  clothes  on  another  part  of  the 
day.  (4) 

Assaulting  Master  Woolcomber,  for  not  complying  mth  illegal 

Bye  Laws. 

By  statute  12  Geo.  1.  c.  34.  s.  6.  it  is  enacted,  ^'  If  any  perr 
''  son  or  persons  shall,  after  24th  of  June,  1726,  assault  or  abuse 
"  any  master  woolcomber,  or  master  weaver,  or  other  person 
concerned  in  any  of  the  woollen  manufactures  of  this  kingdom, 
whereby  any  such  master  or  other  person  shall  receive  any  bodily 
"  hurt,  for  not  complying  with,  or  not  conforming  or  not  submit- 
"  ting  to  any  such  (viz.  illegal  bye-laws  made  by  journeymen  in  their 
^  clubs  or  assemblies,  sect.  1 .)  illegal  by-law,  ordmances,  rules,  or  or- 
**  den  aforesaid ;  or  if  any  person  or  persons  shidl  write  or  cause  to 

''be 

(4)  This  case  was  vldtnately  decided  upon  the  the  case  of  Coke  and  Woodburn  was  decided,  (see 

latter  objection  to  the  indictment ;  bat  the  majority  ante,  note  2,  under  May  hem,)  where  it  was  held  that 

0ftbe  judges  tfaoogbt  that  the  oonviction  was  wrong  a  man  must  be  taken  to  intend  all  the  subordinate 

im  die  int  groond,  namely  thai  the  fnmary  inten-  means  to  effect  his  primary  intent  £.  P.  C.  rol.  1. 

tion  most  be  to  destroy  the  garments:  this  is  di-  p. 4S4.  400, 
nctly  at  ^rarince  iriia  tbe  principle  upon  which 
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*'  be  written,  or  knowingly  Bend  or  eause  to  be  sent/ any  letter  6\ 
''  other  writing  or  message  threatening  any  hurt  or  harm  to  any 
**  such  master  woolcomber,  or  master  weaver,  or  other  person 
**  concerned  in  the  woollen  manufacture ;  or  threatening  to  bum, 
''  pull  down,  or  destroy  any  of  their  houses  or  outhouses,  or  to 
''  cut  down  or  destroy  any  of  their  trees,  or  to  maim  or  kill  any 
*'  of  their  cattle,  for  not  complying  with  any  demands,  claims,  or 
"  pretences  of  any  of  his  or  their  workmen,  or  others  employed 
**  by  them  in  the  said  manufacture ;  or  for  not  conforming  or  not 
'^  submitting  to  any  such  illegal  by-laws,  ordinances,  rules,  or 
"  orders  as  aforesaid,  every  person  so  knowingly  and  wilfully  of- 
*'  fending  in  the  premises,  being  thereof  lawfully  convicted  upon 
^'  any  indictment  to  be  found  within  twelve  calendar  months  next 
''  after  any  such  offence  committed,  shall  be  adjudged  guilty  of 
*'  felony,  and  shall  be  transported  for  seven  years  to  some  or  one 
of  his  Majesty's  colonies  or  plantations  in  America  by  such 
ways,  means,  and  methods,  and  in  such  manner,  and  under  such 
pains  and  penalties,  as  felons  in  other  cases  are  by  law  to  be 
**  transported.'^ 

By  stat.  8.  the  provisions  of  the  act  are  extended  to  combers  of 
Jersey  and  wool ;  to  frame-work  knitters,  weavers  of  stockings, 
and  to  all  persons  whatsoever  concerned  or  employed  in  any  of 
the  said  manufactures. 

By  the  stat.  22  Geo.  2.  c.  27*  s.  12.  the  provisions  of  the 
above  statute  are  extended  to  journeymen  dyers,  journeymen  hot- 
pressers,  and  all  other  persons  employed  in  the  woollen  manufiac- 
tures  of  the  kingdom,  and  also  to  journeymen,  servants,  workmen 
and  labourers  employed  in  the  making  of  felts  or  hats,  and  in  the 
manufacture  of  silk,  mohair,  fur,  hemp,  flax,  linen,  cotton,  fustian, 
iron,  or  leather,  and  in  manufacture  of  those  materials  mixed  one 
with  another. 

AssduU  on  Account  of  Money  won  at  Gaming. . 

By  stat.  9  Ann.  c.  15.  s.  8.  for  preventing  quarrels  on  account 
of -gaming,  **  In  case  any  person  or  persons  whatsoever  shall  as- 
''  sault,  and  beat,  or  challenge  or  provoke  to  fight  any  other  per- 
**  son  or  persons  whatsoever,  upon  account  of  any  money  won  by 
''  gaming,  playing  or  betting  at  any  of  the  games  aforesaid  (i.  e. 
''  by  s.  1.  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game  or 
''  games  whatsoever) ;  such  person  or  persons  assaulting,  8cc.  or 
**  challenging,  8&c.  upon  the  account  aforesaid,  shall,  being  thereof 
"  convicted  upon  an  indictment  or  information,  forfeit  all  his 
''  goods,  chattels  and  personal  estate  whatsoever,  and  be  impri- 
**  soned  in  the  common  gaol  of  the  county  where  such  conviction 
"  shall  be  had,  for  two  years." 

On  an  indictment  against  Randal  and  others  upon  this  statute, 
for  assaulting  the  prosecutor  on  account  of  money  won  at  gaming, 
the  latter  proved  that  he  had  been  gaming  with  the  defendants, 
and  having  lost  his  money  to  them,  they  had  proposed  breaking 
up  and  going  away,  but  that  he  objected  to  it  and  wanted  them  to 
play  on,  saying  that  they  had  won  his  money,  and  would  give  him 
no  opportunity  of  recovering  it  back ;  upon  which  they  had  com- 
mitted the  assault;  BuUer  J.  was  of  opinion  that  the  game  being 

over 
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over  before  the  assault  began,  the  assault  could  not  be  said  to 

have  arisen  out  of  the  game,  but  from  what  the  prosecutor  had 

said  to  the  defendants.     And  that  it  was  necessary,  in  order  to 

bring  a  case  within  the. statute,  that  the  assault  should  arise  out 

of  the  play  and  during  the  time  of  playing ;  but  that  here  the  play 

was  over,  and  the  dispute  had  arisen  from  the  prosecutor's  own 

words :  and  therefore  he  directed  the  jury  to  acquit  them  of  the  i  East,  4t3. 

charge. 

Assaulting  Persons  Wrecked. 

As  to  assaults  on  persons  wrecked;  by  stat.  26 Geo.  2.c.  19* 
it  is  enacted,  ''  If  any  person  or  persons  shall  beat,  or  wound, 
with  intent  to  kill  or  destroy,  or  shall  otherwbe  wilfully  obstruct 
the  escape  of  any  person  endeavouring  to  save  his  or  her  life, 
from  such  (viz.  any  ship,  or  vessel,  of  his  Majesty's  subjects,  or 
''  others,  which  shall  be  in  distress,  or  which  shall  be  wrecked, 
''  lost,  stranded,  or  cast  on  shore,  in  any  of  his  Majesty's  domi- 
nions) ship  or  vessel,  or  the  wreck  thereof;  such  person  or 
persons  so  offending  shall  be  deemed  guilty  of  felony,  and 
being  lawfully^  convicted  thereof,  shall  suffer  death  without 
benefit  of  clergy."  By  s.  1 1 .  of  the  same  act,  "  If  any  sheriff, 
or  his  deputy,  justice  of  the  peace,  mayor,  or  other  magistrate, 
**  coroners-lord  of  the  manor,  commissioner  of  the  land-tax,  chief 
''  or  petty  constable,  or  other  peace  officer,  or  any  custom-house 
**  or  excise  officer,  or  other  person  lawfuUy  authorized,  shall  be 
**  assaulted,  beaten,  and  wounded,  for,  or  on  account  of  the 
exercise  of  his  or  their  duty,  in  or  concerning  the  salvage  or 
preservation  of  any  ship  or  vessel  in  distress,  or  of  any  ship  or 
"  vessel,  goods  or  effects,  stranded,  wrecked,  or  cast  on  shore, 
or  lying  under  water  in  any  of  his  Majesty's  dominions ;  then 
any  person  or  persons  so  assaulting,  beating,  and  wounding, 
shall,  upon  trial  and  conviction,  by  indictment  at  the  assizes  or 
general  gaol  delivery,  or  at  the  quarter-sessions  for  the  county, 
riding,  or  division,  where  such  offence  shall  be  committed, 
be  transported  for  seven  years  to  some  of  his  Majesty's  colo- 
**  nies  in  America ;  and  shall  be  subject  to  such  subsequent 
**  punishment,  in  case  of  return  before  that  time,  as  other  persons 
**  under  sentence  of  transportation  are  by  the  law  subjected  unto." 

Manner  €usaulHng  his  Commander  to  hinder  him  fighting  his 

Ship, 

By  the  statute  22  and  23  Car.  2.  c.  1 1 .  s.  9*  for  the  suppression 
of  piracy,  it  is  enacted,  that  '^  if  any  mariner  shall  lay  violent 
''  hands  on  his  commander,  whereby  to  hinder  him  from  fighting 
'*  in  defence  of  his  ship  and  goods  committed  to  his  trust ;  he 
''  shall  suffer  death  as  a  felon."  The  stat.  1 1  and  12  W.  3.  c.  7. 
s.  9*  more  fully  enacts  that  **  any  person"  guilty  of  that  offence 
shall  be  adjudged  to  be  a  pirate,  felon,  and  robber,  and  being 
convicted  thereof,  according  to  the  directions  of  that  act,  shaU 
''  suffer  death,  and  loss  of  lands,  goods,  and  chattels,  as  pirates," 
&c. 

Beating  a  Clerk  in  Orders, 
There  is  one  species  of  battery  which  is  aggravated  from  the 
circumstance  of  the  character  and  respect  due  to  the  person 

assaulted. 
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M^aulled,  which  is,  the  beftting  of  a  clerk  in  orden*    Bj  8t#  9*  ^ 
Ed.  2.  c.  3.  it  is  enacted,  **  if  any  lay  violent  hands  on  a  clerk,  the 
amends  for  the  peace  broken  shdl  be  before  the  king,  and  for 
the  excommunication  before  a  prelate,  that  penance  corporal 
may  be  enjoined ;  which,  if  the  offender  will  redeem  of  his  own 
good  will,  by  giving  money  to  the  prelate  or  party  aggrieved,  it 
shall  be  required  before  the  prelate,  and  the  king^s  prohibitioB 
shall  not  lie ;"  so  that  it  appears  that  three  remedies  will  lie  for 
this  offence. — 1st.  An  indictment  at  the  suit  of  the  king  for 
the  peace  broken^     2.  A  civil  action  for  damages  at  the  suif  of 
the   party.      3.  A  suit  in  the   ecclesiastical  court  pro  uiut^ 
aninut,  and  then  for  the  sum  that  the  party  may  agree  to  giv^  to 
get  rid  of  the  penance*— it  being  usual  in  those  courts  to  com- 
mute their  penance  for  a  round  sum  of  money — ''perhaps,^'  says 
Mr.  J.  Blackstone,  "  because  poverty  is  generally  esteemed  by 
**  moralists  as  the  best  medicine  pro  uduie  animal    (For  ils-; 
saulting  in  a  Churchyard,  see  title  Affray.) 

Assaulting  Members  of  Parliameni* 

By  5  Hen.  4.  c.  6.  it  is  recited  thus,  ''  Item,  because  that 
''  Richard  Chedder,  esquire,  which  was  come  to  this  parliament 
with  Thomas  Broke,  knight,  one  of  the  knights  chosen  to  the 
same  parliament  for  the  county  of  Somerset,  and  menial  ser- 
*^  vant  with  the  said  Thomas,  was  horribly  beaten,  wounded, 
blemished,  and  maimed  by  one  John  Salage,  otherwise  called 
John  Savage,  it  is  ordained  and  established,  that  seeing  the 
**  same  horrible  deed  was  done  vrithin  the  time  of  the  said  j^r- 
'  liament,'  that  proclamation  be  made  where  the  same  horrible' 
deed  was  done,  that  the  said  John  appear  and  yield  him  in  the 
King's  Bench,  within  a  quarter  of  a  year  after  the  proclama- 
tion made ;  and  if  he  do  not,  the  same  John  shall  be  attainted 
**  of  the  said  deed,  and  pay  to  the  party  grieved  his  double 
''  damages,  to  be  taxed  by  the  discretion  of  the  judges  of  the 
*'  said  bench  for  the  time  being,  or  by  inquest,  if  need  be ;  and 
*^  also,  he  shall  make  fine  and  ransom  at  the  king's  will.     More- 
*^  over,  it  is  accorded  in  the  same  parliament,  that  likewise  it  be 
*'  done  in  time  to  come  in  like  case.'' 

By  1 1  Hen.  6.  it  is  recited  and  enacted  that ''  the  king,  willing 
to  provide  for  the  ease  and  tranquillity  of  them  that  come 
to  the  parliament  and  councils  of  the  king,  by  his  command- 
ment hath  ordained  and  established,  that  if  any  assault  or  affray 
"  be  made  to  any  lords  spiritual  or  temporal,  knight  of  the  shire, 
''  citizen  or  burgess,  come  to  the  parliament  or  to  other  council 
of  the  king,  by  his  commandment,  and  there  being  and  attend<«> 
ing  at  the  parliament  or  council,  that  then  proclamation  shall 
be  made  in  the  most  open  place  of  the  town  by  three  several 
/  **  days,  where  the  assault  or  affray  shall  be  made,  that  the  party 

"  that  made  such  affray  or  assault  yield  himself  before  the 
'^  king  in  his  bench,  within  a  quarter  of  a  year  after  the  procla* 
**  mation  made,  if  it  be  in  the  time  of  the  term,  or  otherwise  at 
"  the  next  day  in  the  time  of  the  term  following  the  said  quarter; 
/'  and  if  he  do  not,  that  he  be  attainted  of  the  said  deed,  and  pay 
'^  to  the  party  grieved  his  double  damages,  to  hm  taxed  by  the 
'*  discretion  of  the  justices  of  the  same  bench  for  the  time  being. 
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**  or  hj  in^ueflt,  if  it  be  needful,  and  make  fine  and  ransom  at  the 
king^s  will ;  and  if  he  come  and  be  found  guilty  by  inquest,  by 
examination,  or  otherwise,  of  such  affray  or  assault,  that  he  shall 
*'  pay  to  the  party  so  grieved,  his  double  damages,  found  by  the 
'^  inquest,  or  to  be  taxed  by  the  discretion  of  the  said  justices,  and 
'<  make  fine  and  ransom  at  the  king's  will."  This  statute  appears 
TJrtually  to  confirm  the  stat.  5  H.  4.  c.  6.  (5) 

Offahe  Imprisonment,  kidnapping,  and  leaving  Seamen  abroad. 

Fdse  imprisonment  is  necessarily  attended  with  assault  and 
battery,  and  is  therefore  an  indictable  offence,  and  is  laid  as  an 
aggravation  of  the  battery.  It  is  a  misdemeanor  and  punishable 
as  other  misdemeanors.  But  an  aggravated  species  of  false  im*- 
prisonment  b  the  privately  carrying  off  any  person,  and  keeping 
tbem  secretly  confined,  which  is  generally  understood  by  the 
term  kidnapping.  The  offence  at  common  law  was  punished  by 
fine,  imprisonment,  and  pillory.  We  may  infer  from  the  statute 
of  43  EUz.  c.  1 3.  that  at  that  day  it  was  a  common  practice  in  the 
four  northern  counties  for  marauders  and  freebooters  to  carry  off 
the  inhabitants  forcibly  from  their  dwellings,  and  keep  them  in 
secret  custody,  until  diey  had  redeemed  themselves  by  paying 
ransom  to  their  captors. — But  the  progress  of  civilization,  and  an 
increased  population  in  those  counties,  has  put  an  end  to  this 
practice,  and  it  is  only  now  remembered  as  a  proof  of  the  barbar 
rous  manners  of  the  period,  (vide  postea,  the  statute  under 
chapter  Offences  against  the  Public  Peace).  The  law  ever  consi- 
dered it  a  great  aggravation  of  false  imprisonment,  that  the  injured 
party  should  be  sent  out  of  his  country,  and  beyond  the  protec- 
tion of  its  laws  (which  seems  to  be  Uie  proper  meaning  of  the 
term  kidnapping).  Nay,  so  jealous  were  our  ancestors  in  thia 
respect,  that  they  would  not  suffer  those  who  were  detained  hf 
legial  authori^  to  be  sent  to  a  prison  out  of  the  kingdom,  for  by 
the  Habeas  Corpus  Act,  31  Car.  2.  c.  £.  sec.  12.  it  is  enacted^ 
No  subject  of  this  realm,  that  shall  be  an  inhabitant  of  England 
Wales,  or  Berwick,  shall  be  sent  prisoner  into  Scotland,  Ireland^ 
**  Jersey,  Guernsey,  or  places  beyond  the  seas ;  and  every  such 
imprisonment  is  hereby  adjudged  illegal:  and  any  subject  so 
imprisoned  may  maintain  an  action  of  false  imprisonment  in  any 
of  his  Majesty's  courts  of  record  against  the  persons  by  whom 
he  shall  be  so  committed,  detained,  imprisoned  or  transported, 
"  and  against  any  person  that  shall  contrive,  write,  seal,  or  coun- 
'*  tersign  any  warrant  or  writing  for  such  commitment,  &c.  or  shall 
**  be  advising  or  assisting  in  de  same ;  and  shall  recover  treble 
^  costs,  besides  damages,  which  shall  not  be  less  than  £5O0,  in 
which  action  no  delay,  8cc.,  shall  be  allowed,  except  such  rule 
of  court  made  in  open  court,  as  in  justice  shall  be  necessary  for^ 
special  cause  expressed  in  the  rule.  And  the  person  who  shall 
**  knowingly  write,  seal,  or  countersign  any  warrant  for  such 
*'  commitment,  detainer,  or  transfiortation,  or  shall  so  commit,  8cc. 
''  any  person  contrary  to  this  act,  or  be  advising  or  assisting 

"  therein, 

(3)  For  AssaoIU  in  the  King's  Palaces,  vide  Offences  against  the  Peace,  tit.  ".  AflTraju"  Foru- 

chapter  3,  Offences  against  the  King.    For  as-  saultingpersonstoprevcntthe  free  passage  of  grain, 

sadtm^  Privy  CoonseUon,  Tide  aame.    For  As-  tide  ^,  Malicious  Mischief, 
aaokb  m   a  Ghunab  or  Cfaoriiijard,  vkk  fet^^ 
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1^  MAIMING,  &c.  Bk.  K 

*'  therein,  being  laiRFfully  convicted,  shall  be  disabled  to  bear  any 
'i  office  of  trust  or  profit,  and  shall  incur  the  penalties  of  the  sta- 
''  tute  of  pnemunire,  16  Ric.  £•  cap.  5.  and  be  incapable  of  any 
'^  pardon  from  the  king,  of  the  said  forfeitures,  8cc/' 

Leaving  Seamen  abroad* 

A  similar  offence  to  carrying  persons  abroad  against  their  vill 
is  the  one  of  leaving  them  abroad.  To  prevent  diis,  in  the  case 
of  seamen,  it  is  enacted  by  11  and  12  W.  S*  c«  7*  a.  8.  that  ^^  In 
"  case  any  master  of  a  merchant  ship  or  vessel  shall,  after  th^ 
29th  of  September,  1700,  during  his  being  abroad,  force  any 
man  on  shore,  or  wilfully  leave  him  behind  in  any  of  his  ma- 
jesty's plantations  or  elsewhere,  or  shall  refuse  to  bring  home 
with  him  again  all  such  of  the  men  which  he  carried  out  with 
him  as  are  in  a  condition  to  return  when  he  shall  be  ready  to 
proceed  in  his  homeward-bound  voyage,  every  such  master 
^*  shall,  being  thereof  legally  convicted,  suffer  three  months  im- 
'^  prisonment  without  bail  or  mainprize." 

The  statute  58  Geo.  3.  c.  38.  recites  the  above  provision  of 

the  statute  of  William,  and  that  "  No  mode  of  prosecuting  is 

'*  provided  by  the  said  act  in  case  of  offences  committed  agamst 

**  the  same/'  and  then,  "  for  remedy  thereof,"  enacts,  **  That 

from  and  after  the  passing  of  this  act,  all  offences  committed 

against  the  said  act,  shall  and  may  be  prosecuted  by  indictment 

or  information  at  the  suit  of  his  majesty's  attorney-general,  in 

his  majesty's  court  of  King's  Bench  at  Westminster ;  and  that 

^'  in  such  indictment  or  information  the  offence  or  offences  shall 

*'  and  may  be  alleeed  to  have  been  committed  at  Westminster,  in 

''  the  county  of  Middlesex ;  and  that  the  said  court  shall  be  and 

"  the  same  is  hereby  authorized  to  issue  a  commission  or  com- 

'*  missions  for  the  examination  of  witnesses  abroad,  and  that  the 

''  depositions  taken  under  such  commission  or  commissions  shall 

**  be  received  in  evidence  on  the  trial  of  such  indictments  and 

•*  informations  respectively." 

The  second  section  recites  the  twenty-seventh  section  of  the 
statute  31  G.  2.  c.  10.  which  provides,  **  That  every  master^ 
&c.  of  any  merchant  vessel  in  foreign  parts  and  homeward- 
bound  from  thence,  should  take  on  board  so  .  many  seafaring 
men  or  boys,  subjects  of  Great  Britain,  as  should  by  ship- 
'*  wreck,  capture,  or  other  unavoidable  accident,  be  driven  or 
"  cast  away  to,  or  that  should  be  discharged  as  unserviceable 
**  from  any  of  the  vessels  of  the  royal  navy  at  foreign  ^laces^ 
where  governors,  ministers,  and  consuls,  appointed  by  his  ma- 
jesty, his  heirs  or  successors,  should  reside,  or  where  none  such 
are  resident,  where  any  two  or  more  British  merchants  should 
"  reside,  as  the  said  governors,  &c.  or  merchants  should  direct, 
not  exceeding  four  for  each  100  tons  of  which  his  ship  should 
consist ;  but  that  no  penalty  or  mode  of  prosecution  is  im- 
posed or  provided  by  the  said  act  in  case  of  neglect  or  refusal 
**  to  obey  tne  directions  therein  contained ;"  and  then  enacts, 
that  any  master  or  person  having  the  charge  of  any  merchant 
vessel  belonging  to  any  of  his  majesty's  subjects,  that  shal)  be 
or  arrive  in  any  such  foreign  parts,  and  be  bound  from  thence 

to 
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Ch.  15.        LEAVING  SEAMBN  ABROAD.  Wl 

*'  to  any  port  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
"  land,  and  who  shaU  be  required,  in  writing,  under  the  hand  or 
''  hands  of  any  such  governor,  minister,  consul,  or  merchants,  to 
*^  take  on  board  any  such  seaiFaring  man  or  boy,  men  or  boys, 
"  being  a  subiect  or  subjects  of  the  said  United  Kingdom,  not 
''  exceeding  the  number  mentioned  in  the  said  act,  for  the  pur- 
**  pose  of  carrying  and  conveying  him  or  them  to  the  said  port  in 
''  the  said  United  Kingdom,  and  who  shall  neglect  and  refuse  to 
**  take  on  boftrd,  or  to  carry  and  convey  him  or  them  accordingly^ 
"  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  £\00 
^*  for  each  and  every  such  man  or  boy  whom  he  shall  so  refuse 
**  or  neglect  to  take  on  board  and  to  carry  and  convey  as  afore- 
"  said,  to  be  recovered  by  information  at  the  suit  of  his  ma- 
**  jesty's  attorney-general  in  his  majesty's  court  of  King's  Bench 
''  or  Exchequer  at  Westminster;  and  that  in  such  information 
**  the  offence  or  offences  shall  and  may  be  alleged  to  have  been 
**  committed  at  Westminster  in  the  county  of  Middlesex ;  and 
*'  that  the  court  in  which  such  information  shall  be  brought, 
shall  be  and  the  same  is  hereby  authorized  to  issue  a  conmiis- 
sion  or  commissions  for  the  examination  of  witnesses  abroad, 
and  that  the  depositions  taken  under  such  commission  or  com- 
''  missions  shall  be  received  in  evidence  on  trial  of  such  informa- 
*'  tion /'  s.  2. 

The  third  section  contains  regulations  to  be  observed  by  mas- 
ters, 8cc.  of  vessels  leaving  seafaring  men  or  boys  in  foreign  parts 
on  account  of.  sickness,  in  respect  of  the  payment  of  their  wages, 
and  imposes  a  penalty  of  <££0  on  such  masters,  &c.  not  comply- 
ing with  such  regulations,  to  be  recovered  as  above,  and  auUio- 
rizes  the  issuing  a  like  commission  to  examine  witnesses  abroad. 
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CHAP.  XVI. 

OF  OFFENCES  MORE  PARTICULARLY  AGAINST 

THE  PERSONS  OF  WOMEN. 

Offences  against  the  persons  of  women  are  Rape — Forci- 
ble Marriage — Seduction — Stealing  away  Infant  Children — and 
Compulsory  Marriage  of  Paupers. 

In  treating  of  rape  I  shall  consider, 

1.  What  shall  be  called  rape. 

2.  What  evidence  is  necessary. 

5.  How  it  may  be  punished. 

As 

^l)  KKpt  was  andendy  felony,  and  Sir  M.  was  not  every  case  of  rape  which  was  so  severely 

Hale  says  was  poniahed  with  loss  of  life,  which  punished,  but  appaiently  only  the  rape  of  a  iihpHf 

.was  afterwards  reduced  to  what  he  seems  to  think  for  he  expressly  says :  "  Nmt  auttm  seyuttur  huffut' 

a  less  severe  ponishment,  vis.  castration  and  the  "  modi  poena  d$  quaHbet  fimma   hctt  cppiimatwr^ 

loss  of  eyes ;  and  for  this  assertion  he  refers  to  the  "  Sequitur  tammJia  gravu  et  graaitir^KUndikii^qiicd 

antbority  of  Bradoo*    But  it  should  seem  that  it  "  nupta,  vel  vidua  honesta  mens,  temetkncniialu,  vd 

"  aUa 
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Bract  147. 
Dalt  c.  107. 
1  Hale,  30. 
Crom.  100. 
Dyer,  504. 


VideCro.Cir. 
Com.  C.455. 
3  Bar.  1696. 
C.  Car.  39t. 


Dalt  c  105. 

607. 

B.  Par.  55. 

5£dw.4.6. 

1  Rush.  Col. 
par.  9. 100. 
Bmt  147, 
146. 

S.  P.  C.  24. 
Fioch,  204. 
1  Hale,  628. 
731. 


RAPE*  Bk.  1. 

.    A»  to  THB  piRBT  FOiNT,  viz»  Whftt  AM  be  called  rape* 

Sect.  2.  It  seems,  that  rape  is  an  offence  in  having  unlawful 
and  carnal  knowledge  of  a  woman  by  force  and  against  her  will. 

Sect.  3.  But  it  is  said,  that  no  assault  upon  a  woman  in  order 
to  ravish  her,  however  shameless  and  outrageous  it  may  be, ,  if  \t 
proceed  not  to.  some  degree  of  penetration,  and  also  of  emissioq, 
can  amount  to  a  rape. 

Sect*  4.  It  was  a  question  before  18  Eliz.  c.  ?•  Whether  a 
rape  could  be  committed  on  a  child  of  the  age  of  six  or  seven 
years ;  but  by  that  statute,  "  Whosoever  shall  unlawfully  and 
'^  carnally  know  and  abuse  any  ^oman-child  under  the  age  of  ten 
''  years,  shall  suffer  as  a  felon  without  clergy/'  (2) 

Sect.  5.  Upon  an  indictment  for  this  offence,  it  is  no  way  ma- 
terial whether  such  child  consented,  or  were  farced ;  yet  it  must 
be  proved,  that  the  offender  entered  into  her  body,  &c. 

As  to  THE  SECOND  POINT,  viz.  What  evidence  is  necessary. 

Sect..  6.  Offences  of  this  nature  are  not  any  way  mitigated  by 
shewing  that  the  woman  at  last  yielded  to  the  violence,  if  such 
her  consent  was  forced  by  fear  of  death,  or  of  duress. 

Sect.  7-  Nor  is  it  any  excuse,  that  she  consented  after  the  fact, 
or  that  she  was  a  common  strumpet ;  for  she  is  still  under  the 
protection  of  the  law,  and  may  not  be  forced.  But  it  was  an- 
ciently said  to  be  no  rape  to  force  a  man's  own  concubine* 

Sect.  8.  Also  it  hath  been  said  by  some  to  be  n<l  rape  to  force 
a  woman  who  conceives  at  the  time ;  for  it  is  said,  that  if  she 
had  not  consented,  she  could  not  have  conceived  :  but  this  opi- 
nion seems  very  questionable,  not  only  because  the  previous 
violence  is  no  way  extenuated  by  such  a  subsequent  consent,  but 
also  because,  if  it  were  necessary  to  shew  that  the  woman  did 
not  conceive,  the  offender  could  not  be  tried  till  such  time  as  it 
might  appear  whether  she  did  or  not,  and  likewise  because  the 
phUosophy  of  this  notion  may  very  well  be  doubted  of. 

Sect.  9*  It  is  a  strong,  but  not  a  conclusive  presumption  against 
a  woman,  that  she  made  no  complaint  in  a  reasonable  time  after 
the  fact.  (3) 

As 


4* 


« 


« 

«4 


M 


Pulton,  154. 
1  Hale,  630^ 
63$. 

Rush.  ColU 
part  2. 100. 

"  alia  matnma.  Olm  quidem  convpUfns  fm'gtmuaU 
etcoititatUiuqmtdBbantet  eorumfauUrn8;7noderfttt 
tamentemparilnaaliUrobtervatiir,  quad  pro  cmrup" 
ttow  virgmiu,  anuttuntur  membra,  ut  yredactum.  est, 
€i  de  aim  tequitur  alia  gram  pana  corporalis,  aed 
tamm  due  animonB  vktt  €t  membroram."  (De 
Coronfc,  lib.  3.  146.) 

The  law  thus  continaed  till  3  Ed.  1.  and  then 
by  It  of  W.  1.  it  was  enacted,  **  That  none  niTish 
**  or  take  a  damsel  within  age  with  her  consent  nor 
"  against  her  consent,  nor  no  dame,  damsel  of  age, 
nor  any  woman  against  her  will ;  and  if  any  do 
it,  the  party  may  sue  within  40  days  and  oom- 
"  mon  right  shall  be  done ;  and  if  none  sue  within 
**  40  days,  the  king  shall  have  the  suit,  and  the 
**  party  cooTiot  shall  vatkt  two  Years  imprison- 
.«  men^  and  be  lansoroed  at  the  king^s  pleasure." 
By  the  statute  «f  W.  2.  c  34.  "Rape  is  again 
«ade  fckwy."  ' 


« 


(S)  Sir  M.  Hale  is  of  opinion  that  it  is  rape  to 
hare  carnal  connexion  with  an  infant  under  the 
age  of  twdce  years,  because,  he  observes,  twelve 
years  is  tlie  age  of  consent  in  a  female.  (H.  P.  C. 
p.  731.)  But  Mr.  J.  Blackstone  says  tliat  the  law 
has  beea  generally  held  to  extend  to  infants  under 
ten,  (4  Com.  c  15.),  though  it  should  seem,  he 
adds,  .that  inCsntt  between  ten  and  twelve  are  still 
under  the  protection  of  the  stat.  of  W.  1. 
(3)  By  the  ancient  hiw,  according  to  Bracton, 
Cum^jtur  wrgp  corrvfta  Jtunt  et  oppretta,  statiM 
cum  factum  receru  fiurit,,  cum  damore  at  htOaio 
"  dAet  aecurrert  ad  vUlaa  viehuu  et  ibi  ir^wiam  mbi 
**  illatamprtbishomiini3miostenderet9afigidnem,etve^ 
"  sua$  mnguine  fineto,  et  vertwm  setcnanM,  et  tie  ire 
debet  ad  pncpoeihm  hundredi  et  ad  ieneentem  de- 
mim  regie  et  ad  ceeenateret  et  vieeeomkem  et  ad  ffu 
nwas  comitaitumfaekt  appdkum,  ifc,"  (De  CoronA, 
147.) 
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Aa  to  THS  THIBB  YOIKT^  «;*•  How  fsp^  iBiAj  be  pftnished. 

^ec/.  10.  AD  Mrho  are  present  and  actually  assist  a  man  to  B.  2.cS9. 
commit  a  rape,  may  be  indicted  as  principal  offenders,  whether  t^  ®^* 
they  be  men  or  women.  (4)  Hatt' its.  ' 

St  Tr.  1. 960.  Bnah. «.  t.  p.  93.    Vide  Lord  BattuBOMfa  Ctfe,  4  Burr.  2179. 

Serf.  11.  It  is  said,  that  of  old  time*  it  was  felony,  and  conse-  iHa]e,6S7. 
quently  panishable  with  death^  especially  if  the  party  ravished  ^fj*^**  ^^'^* 
were  a  virgin,  unless  such  virgin  would  accept  of  the  offender  s.  P.C.Si, 
for  her  hnsband,  in  which  case  she  might  save  his  life  by  'marry-  t%,  ss. 
ing  him.    But  afterwards  it  was  looked  upon  as  a  great  niisde-  \J^  ^^' 
meanor  only,  but  not  felony ;  and  the  offender  was  punished  Crom.  ss. ' 
with  the  loss  of  his  eyes  and  testicles :  and  by  the  statute  ot  con, 
Westminster,  J.  c.  13.  it  was  reduced  to  a  trespass,  subjecting  S?'J^?*  ^^ 
the  offender  to  two  years  iniprisonment,  and  a  fine  at  the  king's  s  Iiwt.  iso. 
will.     But  the  smalkiess  of  the  punishment  proving  a  great  en-  QwnvF.UtL 
couragement  to  the  offence,  it  was  made  felony  again,  by  the  1^'^     .^ 
statute  of  Westmnster,  2,  c.  34.  and  by  18  EUz.  c.  7*  it  is  ex-    '      * 
eluded  from  the  benefit  of  clergy.  (5) 

Forcible  Marriage. 

By  3  Hen.  7.  c.  2.  it  is  becited,  '*  That  women^  as  well 
''  maidens  as  widows  and  wives;  having  substances,  some  in 
goods  moveable,  and  some  in  lands  and  tenements,  and  some 
being  heirs  apparent  unto  their  ancestors,  have,  for  the  lucre 
'*  of  such  substances,  been  oftentimes  taken  by  misdoers  con- 
^  trary  to  their  will,  and  after  married  to  such  misdoers,  or  to 
"  others  by  their  assent,  or  defiled,  to  the  great  displeasure  of 
'^  God,  and  contrary  to  the  king's  laws,  and  disparagements  of 
"  the  said  women,  and  utter  heaviness  and  discomfort  of  their 
**  friends,  and  to  the  evil  ensample  of  all  others ;"  and  bnactbd, 
**  That  what  person  or  persons  that  taketh  any  woman  $o  against 
'*  her  will  unlawfully,  that  is  to  say,  maid,  widow,  or  wife,  that 
such  taking,  procuring,  and  abetting  to  the  same,  and  also 
receiving  wittingly  the  same  woman  so  taken  against  ber  wjU> 
and  knowing  the  same,  be  felony,  and  that  such  misdoers, 
^'  takers,  and  procurators  to  the  same,  and  receitors  knowing  the 
"  said  offence  in  form  aforesaid,  be  reputed  and  judged  as  prin- 
**  cipal  felons." 

t  Sect. 
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(4)  An  infant  under  14  3'ears  of  age  is  by  law 
presumed  incapable  to  coinroit  a  rape,  for  the  luw 
presumes  him  impotent  as  well  as  wanting  discre* 
tion ;  but  he  may  t>e  a  principal  in  the  second  de« 
gree  as  aiding  and  assisting,  if  it  appear  that  he 
had  a  mischievous  discretion,  as  well  as  In  other 
felonies.  (1  H.  H.  P.  C.  730.) 

(5)  It  is  said  by  Barrington,  (Observation  on 
the  Andent  Statutes,)  that  rape  anciently  meant 
seduction  of  the  female,  and  not  a  forcible  carnal 
knowledge,  which  was  denominated  '*  vuA**  Tbongh 
this  has  been  denied  by  others,  yet  he  seems  sap- 
ported  by  good  authorities  for  the  distinction.  It 
may  also  be  matter  of  curiosity  to  state,  that  the 
famous  judgment  of  Sancho  Pansa,  in  the  rape 
came  which  canw  before  him  while  goremor  of 
Barataria,  is  not  a  fictitious  case,  but  is  to  be  found 
in  a  learned  writer  on  the  Criminal  Law  of  France. 
Voogians,  in  bis  chapter  on  the  "  Viol,*^  or  Rape, 


has  the  following  passage :  "  Jei^apporUdt  Bnmam 
"  (who  was  another  writer  on  the  Criminal  Jmw  of 
*<  France)  d  ee  mjet  un  eiempU  memanble,  fidfA 
"  ossn  mntw  oanbien  eett$  jfrmm  at  dangtmm  «| 
**  eqiuvoque  (tc.  de  Viol)  sT  eomiim  Ujuge  dcU  m 
"  teidr  en  garde  contro  eet  ovrUt  ^accutaUoM,  Um 
"Jvge  ayant  oondtmfi^  %m  psiticu/isr,  fu'tM*  fmm$ 
"  aeeumt  de  viol,  h  ltd  donner  yme  oertame  JOMm#  par 


"forme  de  domma^  et  mUriU;  U  dom^  en  

**temkee  particuUor  la  pgnmm)n  d^enUotr  i|  mM 
"femme  Fargent  mCU  twmt  de  hA  danaur,  ctq^U 
"Jeu7ie  honme  n^ayant  pufaire,  &  eauae  do  la  nris- 
"  tanee  vigoureuse  que  bd  oppoui  cette  femme ;  lejuge 
*'  4ntUnmaiieelUdenderederettitu£r  la  jomrns,  mr  (« 
"fondement  quelle  auroit  ff&  encore  migux  defendra  elm 
^  eorpe  que  eon  argeift  el  «tt»  Ved  wulu,"  (  v  onglans, 
edit  Par.  4to.  p.  498.)  Iliia  is  the  exact  case  in 
which  Sancho  gave  judgment,  and  it  accorded  with 
that  of  the  French  judge. 
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1  Hale,  6dO, 
661.  and  5  St 
Tr.  468. 
Far.  101, 10$. 
Hobait,  18t, 
C.  Car.  48S. 
485.  488.  49S. 
Dalis.ff. 
1  And.  115. 
3  Inst  61. 
SavU,  59.      It 

Hobait,  18S. 


C.  Car.  485. 
489. 


Hobart,  189. 
C.  Car.  485. 
1  Hale,  660. 


Fnlwood's 

Case,  C.  Car. 

493. 

2  Vent  t43. 

See  also 

Swinden's 

Case,  5  St  Tr. 

468. 


3  Inst  61. 
uaiis.  Sx» 
S.P.C.44. 
Far.  13S. 


C.  Car.  48f . 


t  Sect.  «•  Bat  by  3  Hen.  7.  c.  2.  s.  1.  it  is  provided,  '*  That 
this  act  shall  not  extend  to  any  person  taking  any  woman  only 
claiming  her  as  his  ward  or  bond-woman." 

t  SecU  3.  By  39  Eliz.  c.  9.  "  All  and  every  person  and  per- 
sons as  shall  be  convicted  or  attainted  of  or  for  any  offence 
made  felony  by  the  said  act  3  Hen.  7.  c.  2.  shall  lose  his  and 
their  benefit  of  clergy :  provided  always  that  this  act  shall  not 
extend  to  take  away  clergy,  but  only  from  such  person  and 
persons  as  shall  be  principals  or  procurers,  or  accessaries  be- 
fore such  offence  committed." 

In  the  construction  of  the  3  Hen.  7-  c.  2«  the  following  points 
have  been  resolved. 

Sect.  4.  First,  That  the  indictment  must  expressly  set  forth, 
both  that  the  woman  taken  away  had  land  or  goods,  or  was  heir 
apparent,  and  also  that  she  was  married  or  defiled,  because  no 
other  case  is  within  the  preamble  of  the  statute  to  which  the 
enacting  clause  clearly  refers ;  for  it  does  not  say,  that  *^  what 
**  person,  &c.  that  taketh  any  woman  against  her  will,'^  but 
**  what  person  that  taketh  any  woman  so  against  her  will." 

Co.  to.  100. 110. 

Sect.  5.  Secondly,  That  the  indictment  ought  also  to  allege 
that  the  taking  \9z»for  lucre,  because  the  words  of  the  preamble 
are  so. 

Sect.  6.  But  it  need  not  set  forth,  that  it  was  with  an  intention 
to  marry  or  defile  the  party,  because  the  words  of  the  statute 
neither  require  such  an  intention,  nor  does  the  want  thereof  any 
way  lessen  the  injury. 

Sect.  7.  Thirdly,  That  it  is  no  manner  of  excuse,  that  the 
woman  at  first  was  taken  away  with  her  own  consent,  because  if 
she  afterwards  refuse  to  continue  with  the  offender,  and  be 
forced  against  her  will,  she  may  from  that  time  as  properly  be 
said  to  be  taken  against  her  will,  as  if  she  had  never  given  any 
consent  at  all ;  for  till  the  force  was  put  upon  her,  she  was  in 
her  own  power. 

Sect.  8.  Fourthly,  That  it  is  not  material  whether  a  woman 
so  taken  away  be  at  last  married,  or  defiled,  with  her  own  con- 
sent or  not,  if  she  were  under  the  force  at  the  time,  because  the 
offender  is  in  both  cases  equally  within  the  words  of  the  statute, 
and  shall  not  be  construed  to'  be  out  of  the  meaning  of  it,  for 
having  prevailed  over  the  weakness  of  a  woman,  whom  by  so 
base  means  he  got  into  his  power. 

Sect.  9*  Fifthly,  That  those  who  after  the  fact  receive  the 
offender,  but  not  the  woman,  are  not  principals  within  this  sta- 
tute, because  the  words  are,  '*  rec^vir^  wittingly  the  same  ivoman 
*'  so  taken,  &c."  but  it  seems  clearly,  that  they  are  accessaries 
after  the  offence,  according  to  the  known  rules  of  common  law. 

Sect.  10.  Sixthly,  That  those  who  are  only  privy  to  the 
marriage,  but  no  way  parties  to  the  forcible  taking  away,  or  con- 
senting diereto,  are  not  within  the  statute. 

Sect. 
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Sect.  11.  Seventhlt,  That  Mrhere  a  woman  is  taken  b^  force  c.  Car.  488. 
in  the  county  of  A,  and  married  in  the  county  of  JB.  the  offender  Hobart,i83. 
may  be  indicted  and  found  guilty  in  the  county  of  JB.  because  ^  ^^'  ^^' 
the  continuing  of  the  force  there  amounts  to  a  forcible  taking 
within  the  statute. 

t  Sect.  12.  Eighthly,  That  the  woman  thus  taken  away  and  Fnlwood's 
married,  may  be  sworn  and  give  evidence  against  the  offender  Case^Cro. 
who  so  took  and  married  her,  though  she  be  his  wife  de  facto;    ^' 
but  it  seems,  that  there  ought  to  be  concurring  evidence  to  prove  i  Hale,  661. 
the  whole  fact. 

t  Sect.  13.  Ninthly,  It  is  said  {a)  to  be  questionable,  whe-  («)i  Hale, 
ther  if  a  woman,  thus  forcibly  married,  freely  without  constraint  ^^* 
live  with  him  who  thus  marries  her  any  considerable  time,  her 
examination  may  be  read  in  evidence  on  the  trial.    But  it  has 
been  since  ruled,  (6)  upon  debate,  that  a  wife  is  a  competent  (&)Rez«.  Per- 
evidence  for  as  well  as  against  her  husband,  on  the  trial  of  an  in-  'j*  Bristol 
dictment  on  this  statute,  although  she  has  cohabited  with  him  ^^^''^^' 
from  the  day  of  her  marriage* 

Sed/uction. 

.  By  4  and  5  Philip  and  Mary,  c.  8.  it  is  recited,  ''That  Panishment of 
maidens  and  women  children  of  noblemen,  gentlemen  and  others,  *°^^*'^^ 
as  well  such  as  be  heirs  apparent  to  their  ancestors,  as  others,  t^wluim^ 
having  left  unto  them  by  their  father,  or  other  ancestor  and  tee&jreanof 
friends,  lands,  tenements,  and  hereditaments,  or  other  great  sub*  %' y^ 
stances  in  goods  and  chattels  moveable,  for  and  to  the  intent  to       *  * 
advance  them  in  marriage,  somewhat  like  according  to  their  de- 
grees, and  as  might  be  most  for  their  surety  and  comfort,  as  well 
for  themselves  as  of  all  other  their  friends  and  kinsfolks,  be  often- 
times, unawares  to  their  said  friends  or  kinsfolks,  by  flattery, 
trifling  gifts,  and  fair  promises,  of  many  unthrifty  and  light  per-^ 
sonages,  and  thereto  by  the  intreaty  of  persons  of  lewd  demea- 
nour, and  others  that  for  rewards  buy  and  sell  the  said  maidens 
and  children,  secretly  allured  and  won  to  contract  matrimony 
with  the  said  unthrifty  and  light  personages,  and  thereupon  either 
with  slight  or  force  oftentimes  be  taken  and  conveyed  away  from 
their  said  parents,  friends,  or  kinsfolks,  to  the  high  displeasure 
of  Almighty  God,  disparagement  of  the  said  children,  and  the 
extreme  continual  heaviness  of  all  their  friends ;  which  ungodly 
dealing,  for  lack  of  wholesome  laws  to  the  redress  thereof, 
remaineth  a  great,  familiar,  and  common  mischief  in  this  our 
commonwealth:"  it  is  therefore  enacted,  ''That  it  shall  not 
**  be  lawful  to  any  person  and  persons  to  take  or  convey  away,  or 
**  cause  to  be  taken  or  conveyed  away,  any  maid  or  woman  child  3  Mod.  I68, 
"  unmarried,  being  under  the  age  of  sixteen  years,  out  of  or  from  1^ 
"  Ihe  possession,  custody  or  governance,  and  against  the  will  of  ^       *  ^    * 
**  the  father  of  such  maid  or  woman  child,  or  of  such  person  or 
"  persons  to  whom  the  father  of  such  maid  or  woman  child,  by 
''  his  last  will  and  testament,  or  by  any  other  act  in  his  life-time, 
**  hath  or  shall  appoint,  assign,  bequeath,  give  or  grant  the  order, 
^  keeping,  education  or  governance  of  such  maid  or  woman 
'^  child,  except  such  taking  and  conveying  away  as  shall  be  had, 
''  made  or  done  by  or  for  such  person  or  persons,  as  without 

'*  fraud 
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.  *  firMid  at  covin  be  or  then  shall  be  the  master  or  mistress  of 
^  9mck  maid  or  womaa  ehiMi  or  the  guardian  in  socage,  or  guar* 
"  dian  in  chi? airy,  of  or  to  such  maid  or  woman  child/' 

f  Sect.  2.  By  4  and  5  Philip  and  Mary,  c.  8.  s.  3.  it  is  further 
The  penalty  for  enacted,  "  That  if  any  person  or  persons  above  the  age  of  four- 
uDdef  iixteea  "  *^^"  years  shal!  unlawfully  take  or  convey,  or  cause  to  be  taken 
jeareof  i^e.      **  or  conveyed,  any  maid  or  woman  child  unmarried,  bein^  within 

^  the  age  of  sixteen  years,  out  of  or  from  the  possession  and 
**  against  the  will  of  the  father  or  mother  of  such  child,  or  out  of 
^'  or  from  the  possession  and  against  the  will  of  such  person  or 
persons  as  then  shall  happen  to  have,  by  any  lawful  ways  or 
means^  die  order,  keeping,  education,  or  governance  of  any 
such  maiden  or  woman  child ;  that  then  every  such  person  and 
persons  so  offending,  beinj^  thereof  lawfully  attainted  or  con* 
victed  by  the  order  and  due  course  of  the  laws  of  this  realm, 
(other  than  such  of  whom  such  person  taken  away  shall  hold 
^  any  lands  or  tenements  by  knight^s  service,)  shall  have  and 
f  Mod.  Its.  ''  suffer  imprisonment  of  his  or  their  bodies,  by  the  space  of  two 
"  whole  years,  without  bail  or  mainprise,  or  else  shall  pay  such 
*'  fine  for  his  or  their  said  offence,  as  shall  be  assessed  by  the 
**  council  of  the  queen's  highness,  her  heirs  or  successors,  in  the 
<^  star-chamber  at  Westminster/* 

'f  Sect.  3.  By  4  and  5  Philip  and  Mary,  e.  8.  s.  4.  it  is  further 
Theptailtjrfw  enacted,  '^  That  if  any  person  or  persons  shall  so  take  away, 
M!^mSSar  **  ^^  cause  to  be  taken  away,  as  is  aforesaid,  and  deflower 
contractiiigma.  ^  <my  s^>ch  maid  or  woman  child,  as  is  aforesaid,  or  shall  against 
trimoQy  with  •*  die  w31,  or  uukuowing  of  or  to  the  £ither  of  any  such  maid 
irt^«^^  *  ^  woman  child,  if  the  father  be  in  life,  or  against  the  will, 
age.    ^  ''or  unknowii^  of  the  mother  of  any  such  maid  or  woman  child 

^  (having  the  custody  or  governance  of  such  child,  if  the  fether 
^  be  dead)  by  secret  letters,  messages,  or  otherwise,  contract 
**  matrimony  with  any  such  maiden  or  woman  chUd,  except  such 
^  contracts  of  matrimony  as  shdl  be  made  by  the  consent  of 
^  such  person  or  persons  as  by  the  title  of  wardship  shall  then 
^  have  or  be  intided  to  have  the  marriage  of  such  maid  of 
^  woman  child,  that  then  every  such  person  or  persons  so  of- 
^  fending,  being  thereof  lawfully  convicted,  as  is  aforesaid,  shall 
**  suffer  imprisonment  of  his  or  their  bodies,  by  die  space  of  five 
**  years,  without  bail  or  mainprise,  or  else  shall  pay  such  fine  for 
^  his  or  their  said  offence,  as  shall  be  assessed  by  die  said  coun- 
"  cil  in  the  said  star-chamber ;  the  one  moiety  of  all  which  fbr- 
''  feitures  and  fines  shall  be  to  the  king  and  queen's  majesties, 
''  her  heirs  and  successors,  the.  other  moiety  to  the  parties 
"  grieved." 

t  Sect.  4.  By  4  and  5  Philip  and  Mary,  c.  8.  s*  5.  it  is  fur- 
Who  may  hear  ther  enacted,  "  That  the  king  and  queen's  highness  honourable 
and  i^termme  u  eouucil  of  die  star-chamber,  by  bill  of  complaint  or  information, 
afoieiaidr*Cro.  '*  ^^  justices  of  assize,  by  inquisition  or  indictment,  shall  have 
Car.  465.  ''  authority  by  virtue  of  this  act  to  hear  and  determine  the  said 

**  offences ;  upon  every  which  indictment  and  inquisition,  such 
**  process  shall  be  awarded  and  lie,  as  upon  an  indictment  of 
**  trespass  at  the  common  law/' 

Sect. 
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fSeei.  5.  B74aiid  5Pliilipaiid  Msaj,  c*8.  8.6.  it  is  finrtfier  Hie  forfbhoTe  ' 
enacted,  "  That  if  any  woman  child  or  maiden^  being  above  the  ^^  woman  am^ 
*•  age  of  tweWe  years,  and  under  the  age  of  sixteen  years,  do  at  JI^^liU^ 
**  any  time  consent  or  agree  to  such  person  that  so  shall  make  any  tract   s  Mod. 
"  contract  of  matrimony,  contrary  to  the  form  and  effect  of  this  ^* 
"  statute,  that  then  the  next  of  the  kin  of  the  same  woman  child 
**  or  maid,  to  whom  the  inheritance  should  descend,  return  or 
^  come,  after  the  decease  of  the  same  woman  child  and  maid, 
*'  shally  from  the  time  of  such  assent  and  agreement^  have,  hold 
**  and  enjoy  all  such  lands,  tenements  and  hereditaments,  as  the 
''  same  woman  child  and  maiden  had  in  possession,  reversion^or 
''  remainder,  at  the  time  of  such  consent  and  agreement,  during 
"  the  life  of  such  person  that  shall  so  contract  matrimopy :  and 
"^^  after  the  decease  of  such  person,  so  contracting  matrimony,  that 
'^  then  the  said  lauds,  tenements  and  hereditaments,  shall  descend, 
"  revert,  remain,  and  come  to  such  person  or  persons  as  they 
**  should  have  done  in  case  this  act  had  never  been  had  or  made, 
*  other  than  to  him  only  that  so  shall  contract  matrimony/* 

t  Sect.  6.  By  4  and  5  Philip  and  Mary,  c.  8.  s.  7.  Provided 
always,  ''  That  this  act,  nor  any  thing  therein  contained,  shall  ex-  Orden  fcr 
*'  tend  to  take  away  or  diminish  any  liberty,  custom  or  authority,  ^^P'''**^ 
''  touching  or  concerning  any  orphan  or  orphans,  which  now  be 
"  or  hereidfter  shall  be  withm  the  city  of  lAmdon,  or  any  other 
^'  city,  borough  or  town,  where  orphans  are  commonly  used  to  be 
^  provided  for,  either  by  grant  or  by  custom ;  bat  that  the  lord 
'<  mayor  of  the  said  city  of  London,  and  the  aldermen  of  die  same 
'^  for  the  time  being,  and  all  and  every  other  head  officer  or  offi- 
**  cers  of  any  other  city,  borough  or  town,  where  such  orphans  be 
''  provided  for,  shall  and  may  have  and  tidce  like  rule,  order,  keep- 
mg  and  charge  of  such  orphan  and  orphans,  a^d  of  all  their 
lands,  tenements,  goods  and  chattels,  as  heretofore  they  or  any 
of  them  lawfully  had  or  used,  or  lawfully  might  have  had  ana 
used,  if  this  had  not  been  made." 

Up<m  this  statute  the  following  points  have  been  holden. 

t  Sect.  7.  First,  It  is  settled,  that  although  the  above  statute  Rei  v.  Moor,  t 

fives  authority  only  to  the  star-chamber  and  justices  of  assize  to  ^'^1^'  y*  9* 
ear  and  determine  the  offence  mentioned,  yet  that  information  g^  q^  '^  ^^^  * 
or  indictment  will  lie  thereon  in  the  court  of  king's  bench,  for  129. 
there  are  no  negative  words,  and  therefore  the  jurisdiction  of  that 
court  is  not  excluded. 

t  Sect.  8.  It  seems  also,  that  an  information  by  the  master  of  ^  ^'  sidlssr 
die  crown  office  will  lie  for  this  offence  as  at  common  law,  for  s.  P.  Rex  v. 
that  the  above  statute  does  not  create  any  new  offence,  bat  only  Thorp,  5  Mod. 
aggravates  the  punishment.  s  Keb.  4S9N 

"t*  Sect.  9.  It  seems  also,  that  if  the  indictment  or  information  Res  v.  Moor, 
state  that  the  defendant  "  being  above  the  age  of  fourteen  years  *  Lev.  i79. 
**  took  one  A.  then  being  a  virgin  unmarried,  possessed  of  move-  loyal,  /fiur. 
''  able  goods  and  seised  of  lands  of  great  value,  out  of  the  custody  sds. 
*'  of  her  another,  8u:.''  the  word  being  is  a  sufficient  averment  of 
the  facts  which  follow. 

t  Sect.  10.  It  seems  also,  that  it  is  no  legal  excuse  for  this  of-  Rex  v.  Twi. 

fence. 
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sletonand  feoce^.tbat  die  defendant  being  related  to  the  lady's  father^  and 
jsr  "'s^  ^*  frequently  invited  to  the  house,  made  use  of  no  other  seduction 
1  Sid.  387.'  than  the  common  blandishments  of  a  lover  to  induce  the  lady  se- 
S.  C.  s  Keb.  cretly  to  elope  and  marry  him,  if  it  appear  that  the  father  intended 
^^  to  many  her  to  another  person,  and  so  the  taking  against  his 

consent. 

Hicks «.  Gott,  t  Sect.  1 1 .  But  where  a  widow  fearing  her  daughter,  a  rich 
9  Mod.  84.    '    heiress,  might  be  seduced  into  ait  improvident  mamage,  placed 

her  under  the  care  of  a  female  friend,  who  sent  for  her  son  from 
abroad,  and  married  him  openly  in  the  church  and  during  canoni- 
cal hours  to  the  heiress  before  she  had  attained  the  age  of  sixteen, 
and  vnthout  the  consent  of  her  mother  who  was  her  guardian,  it 
was  held  to  be  no  forfeiture  of  her  estate ;  for  in  order  to  bring 
s  Mod.  84.  the  offence  within  the  statute,  it  must  appear  that  some  artifice 
169.  ^gs  used;  that  the  elopement  was  secret;  and  the  marriage  to 

the  disparagement  of  the  family. 

1  Brown,  Cases  f  Sect.  12.  It  is  agreed,  however,  that  the  forfeiture  extends  as 
in  Chancery.      ^^]]  |q  ^^  in&nt  who  consents  as  to  the  husband  who  takes. 

Calthorpe  v.  t  '^^^^*  ^^*  ^^  ^^  ^^^'  ^^^  there  must  be  a  continued  refusal  of 

Axtell,  SMod.  the  parent  or  guardian,  for  that  if  they  once  agree,  though  they 
1^-  afterwards  dissent,  it  is  an  assent  within  the  statute. 

Rex  «.  Com-  t  Sect.  14.  It  has  also  been  decided,  that  an  information  will 

forth,  t  Stnu  lie  for  taking  away  a  natural  daughter  under  sixteen  years  of  age 

s*  ff '  1  CoMt'  ^°*  ^®  ^^^^  *""^  custody  of  her  putative  father,  it  beii^  an  of- 

Poor  Laws.  ^^c®  within  the  statute  4  and  5  Philip  and  Mary,  c.  8.  s.  3. 

Of  a  nature  similar  to  the  offence  of  enticing  away  women 
children  under  the  age  of  sixteen,  which  when  done  with  a  view 
of  possessing  their  property  is,  as  we  have  seen,  provided  for  by 
the  above  statute  of  4  and  5  Philip  and  Mary,  is  the  offence  of 
enticing  away  young  women  from  their  parents  or  guardians, 
above  tfiat  age,  for  the  purpose  of  prostitution.  Lord  Grey  and 
others  were  indicted  for  a  conspiracy  to  entice  away  the  Lady 
Henrietta  B.  an  unmarried  daughter  of  the  Earl  of  Berkley,  of 
the  age  of  eighteen  years,  (the  lady  being  then  unmarried  and  liv- 
ing under  the  protection  of  the  Earl,)  for  the  purpose  of  living  in 
fornication  with  the  said  Lord  Grey.  At  the  tnal  no  force  was 
proved  as  used  against  the  young  lady,  on  the  contrary  she  vo- 
luntarily eloped  from  her  father's  house ;  and  it  appeared  that  no 
other  means  were  used  than  a  solicitation  to  unlawful  lust.  There 
was,  however,  this  aggravation  of  the  offence,  that  Lord  Grey  was 
at  that  time  married  to  the  lad/s  eldest  sister.  The  indictment  was 
at  common  law,  and  none  of  the  judges  expressed  any  doubjt  upon 
the  law,  but  die  parties  were  convicted.  No  judgment  was 
however  given,  as  the  family  compromised  the  matter.  (1  East,  P. 
C.  461.) 

Stealing  away  Infants. 

By  54  Geo.  3.  c.  101.  it  is  enacted,  '*  that  if  any  person  shall 
maliciously,  either  by  force  or  fraud,  lead,  take,  or  carry  away, 
or  decoy,  or  entice  away,  any  child  under  the  age  of  ten  years, 
^'  with  intent  to  deprive  its  parent  or  parents,  or  any  other  per- 
^'  son  having  the  lawful  care  or  charge  of  such  child,  of  the  pos- 
session 
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*'  session  of  such  child,  bj  concealing  and  detaining  such  child 
*'  from  such  parent  or  parents,  or  other  person  or  persons  having 
''  the  lawful  care  or  charge  of  it ;  or  with  intent  to  steal  any  article 
''  of  apparel  or  ornament,  or  other  thing  of  value  or  use  upon 
or  about  the  person  of  such  child,  to  whomsoever  such  article 
may  belong;  or  shall  receive  and  harbour,  with  any  such  intent 
'*  as  aforesaid,  any  such  child,  knowing  the  same  tt  have  been  so, 
*^  by  force  or  fraud,  led,  taken,  ^r  carried,  or  decoyed,  or  enticed 
away  as  aforesaid ;  every  such  persou  or  persons,  and  his,  her, 
or  their  counsellors,  procurers,  aiders,  and  abettors  shall  be 
deemed  guilty  of  felony,  and  shall  be  subject  and  liable  to  all 
**  such  pains,  penalties,  punishments,  and  forfeitures  as  by  the 
**  laws  now  in  force  may  be  inflicted  upon,  or  are  incurred  by,  per* 
**  sons  convicted  of  grand  larceny/' — By  a  subsequent  clause,  the 
act  was  not  to  extend  to  the  father  of  an  illegitimate  child  who 
took  it  away  from  the  mother;  nor  is  the  act  to  extend  to  Scotland. 

Compulsory  Marriage  of  Paupers. 

So  the  compulsory  marriage  of  paupers  has  been  held  such  a 
restraint  upon  the  parties  as  to  support  an  indictment  against 
parish  officers  who  have  been  guilty  of  this  offence  with  a  view 
of  relievii^  their  own  parish  and  charging  another  with  the  main- 
tenance of  the  pauper  (R.  v.  Tarrant,  4  Bur.  2106.);  yet  when 
the  paupers  have  voluntarily  intermarried  without  any  llireats  or 
constraint,  though  the  parish  officers  have  given  the  man  money  to 
do  it,  the  fact  is  not  indictable,  for  marriage  being  lawful  in  itself, 
the  practice  to  procure  it  must  be  by  some  unlawful  means  to 
make  it  an  indictable  offence,  (1  East,  P.  C.  461.) 


CHAP.  XVIL 

OF  BURGLARY. 
Offences  against  the  habitation  of  a  man  are  of  two  kinds :  F.  Cor.  irs. 

185.864. 

1.  Burglary.  Pulton,  ist. 

2.  Arson. 

Burglary  is  a  felony  at  the  common  law,  in  breaking  and  g^^^  ^^ 
entering  the  mansion-house  of  another,  or  (as  some  say)  the  walls,  %  Hale,  549. 
or  gates  of  a  walled  town,  in  the  night,  to  the  intent  to  commit  ^^^  ^'  i^^* 
some  felony  within  the  same,  whether  the  felonious  intent  be  p|^m^cr4U 
executed,  or  not  Leg.  Can.  * 

L  61.    Wilk.  Leg.  Aug.  Sax.  p.  275.    Spelman,  tit.  Hanuecken.    Sam,  79.    S  Hale,  360.     S2  Aas* 
S9.  95.    B«  Cor.  9S.    3  Inst  63.    Crom.  31.    4  Comm.  323. 

For  the  better  understanding  whereof,  I  shall  consider  the  fol- 
lowing particulars : 

1.  What  shall  be  accounted  night-time  for  this  purpose. 

2.  Whether  there  must  be  both  an  actual  entry  and  breaking. 

3»  What  breaking  is  sufficient. 

VOL.  I.  K  4.  What 
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Dalt  c.  151. 
S>  F«  C*  80« 
5  Inst.  63. 
SaWI,  47. 
Crom.  39f  SS« 
7  Co.  6. 34. 
1  Hale,  550. 
Boll.  594. 
Moor,  660. 


4.  Wbat  eiiti7  16  lufficient 

5.  In  what  pbce  this  offence  may  be  committed. 

6.  What  degree  of  guilt  is  required  in  the  principal  inteation.* 

1 7«  In  what  manner  bui^lary  is  deprived  of  the  benefit  ot 
clergy. 

1 8*  Of  statutes  tending  to  prevent  this  offence* 

As  to  THE  FIRST  POINT,  VIZ.  What  shall  be  accounted  night- 
time  for  this  purpose. 

Sect.  9,  There  are  some  opioionsi  that  burglary  may  be  com- 
miftled  at  any  time  after  sun-set,  and  before  sun-rising ;  but  it 
seems  the  much  better  opinion^  that  the  word  *^  noctanler,*'  which 
is  precisely  necessary  in  every  indictment  for  this  offence,  cannot 
be  satisfied  in  a  legal  sense,  if  it  appear  upon  the  evidence,  that 
there  was  so  much  day-light  at  the  time,  that  a  man's  countenance 
may  be  discerned  thereby. 

Cro.Elii.583.    9  Co.  66.    4CoiiuSS4. 

As  to  THE  SECOND  POINT,  vtz.  Whether  there  must  be  both 
an  entry  and  a  breaking. 

Sect.  3.  Notwithstanding  some  loose  opinions  to  the  contrary, 
there  seems  to  be  no  good  cause  to  doubt,  but  that  both  are  re- 
quired to  complete  this  offence;  for  the  words  "fregit*^  and 
"  intravif  being  both  of  them  precisely  necessary  in  the  indict- 
ment, both  must  be  satisfied :  and  d  fortiori,  therefore,  there  can 
be  no  burglary,  where  there  is  neither  of  them ;  as  if  on  a  bare 
assault  upon  a  house  the  owner  fling  out  his  money. 

PulUlSt.    Post.  108. 

As  to  THE  THIRD  POINT,  viz.  What  breaking  is  sufficient.  (I) 

Sect  4.  It  seems  agreed,  that  such  a  breaking  as  is  implied  by 

law  in  every  unlawful  entry  on  the  possession  of  another,  whether 

it  lie  open  or  be  inclosed,  and  will  maintain  a  common  indictment, 

or  action  of  trespass  quare  clausumf  regit,  will  not  satisfy  the  words 

'  Jelonkc  et  burglariterf regit,  except  in  some  special  cases,  in  which 

it 


Dyer,  99. 

Sa    if*  V/.   90. 

3  Inst  64. 

1  Hale,  551. 

556. 

Con.  Dalt  c. 

151. 

CroiD.  31. 

Dalison,  24. 


3  Inst  64. 
t  Hale»508» 
5f7.  551. 
Kelynge,  Gf^ 
Hutton,  20. 
C.  Car.  65.  tt5. 


^  (l)  There  has  heen  a  variety  of  decisions  as  to 
nice  points  of  breaking  and  entering. — In  general, 
thev  are  questions  of  fact  whether  the  house  was 
hnkBHt  or  enUr§d;  the  isroallest  degree  of  either 
being  sufficient  to  constitute  that  part  of  the  offence. 
With  respect  to  breaking,  the  older  authorities 
seem  to  imply  that,  in  cases  of  actual  (not  construc- 
tive breaking)  th«re  must  be  either  a  removal  oi 
some  fastening,  iu  the  cases  of  opening  doors  and 
windows,  or  an  actually  breakins  of  the  hoose.  — 
But  modem  cases  have  gone  farther.  —  For  it  has 
been  heJd,  that  opening  a  sash-window  only  held 
down  by  the  weight  ofthe  pullies,  and  not  other- 
wise fastened,  is  a  «  breaking."  (R.  v.  Harrison, 
E.T.  l8t].Cbetw;^d,Bum,App.  86.)— So  lifting 
a  dooi^flap  of  a  null,  not  otherwise  fastened  than 
by  iu  own  weight,  has  also  been  held  a  breaUng 
f  E.  P.  C.  V.  t  p.  48).  —  But  in  another  case,  not 
distinguishable  m>m  this  last  on  principle  (Caliam's 
case,  O.  B.  Sess.  Nov.  1809^  the  person  was  con- 
victed of  borglai^,  by  eotering  at  a  cellar-flap. 


tt 


kept  down  by  its  own  weight  only,  and  no  other 
fastening.  Upon  tlie  case  reserved,  the  prisoner 
was  discharaed,  but  no  opinion  publicly  given.  — 
(Chetwvnd^  Bum,  vol.  1.  p.  396.)  L«rd  Hale 
(H.  P.  C.  vol  1 .  p.  552)  says, "  These  acts  amount 
"  to  an  actual  breaking :  opening  the  casement,  or 
<'  breaking  the  glass  window ;  picking  open  the 
^lock  of  a  door  with  a  lalse  key,  or  putting  back 
\  the  lock  with  a  knife  or  dagger ;  unlatchUig  the 
door  that  is  only  latched ;  to  put  back  the  leaf  of 
"  a  window  with  a  dagger,"  all  of  which  cases  im- 
ply the  removal  of  some  fastening.  With  respect 
to  the  entiy  It  is  agreed  that  the  sfightest  degree 
of  entiy  for  tlie  felonious  purpose  is  sufficient  A$ 
when  thieves  coming  by  night  to  rob  a  house,  the 
owner  went  out  and  strnck  one  of  them,  another  of 
them  made  a  pass  with  a  sword  at  some  of  the 
family  who  were  in  the  entry  of  the  house,  and  in 
so  doing,  his  hand  passed  beyond  the  threshold  into 
the  passage.— This  was  ruled  to  be  a  snffioient 
euUfy  to  constitute  a  burglary.  (£.  P«  C.  495.) 
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it-is  aceoapinied  with  tttch  cirewtMtMicini  as  make  it  as  heioous  Djer,  99. 
as  an  actual  Jireakhig. 

Sed.  S«  And  from  hence  it  follows,  that  if  one  enter  into  a  2  Hale,  558- 
house  by  a  door  which  he  finds  open,  or  through  a  hole  which  was  |^^ig  ^  ^^^ 
made  there  before,  and  steal  goods,  8cc.  or  draw  any  thing  out  of  FoMer,  lor. 
a  house,  through  a  door  or  window  which  were  open  before,  or 
enter  into  a  house  by  the  doors  open  in  the  day-time,  and  lie 
there  till  night,  and  then  rob  and  go  away,  without  breaking  any 
part  of  the  house,  he  is  not  guilty  of  burglary. 

Sect.  6.  But  it  is  certain,  that  he  would  have  been  gnilty  thereof  Fotier,  lor. 
if  he  had  opened  the  window,  or  unlocked  the  door,  or  broke  a 
lK>le  in  the  wall,  and  then  entered.  Sic.  or  if  having  entered  by' a 
door  which  he  found  open,  or  having  lain  in  the  house  by  die 
owner's  consent,  he  had  but  unlatched  a  chamber  door,  or  if  he 
had  come  down  by  the  chimney  (fi)  (in  which  case  though  it  might 
be  said  that  the  house  was  open  there,  and  so  not  acturily  broken, 
yet  it  was  as  much  inclosed  as  the  nature  of  the  thing  would  bear.) 

Sect.  7*  And  according  to  some  opinions,  he  would  have  been  Crom.  st. 
in  like  manner  ^ilty,  if  upon  an  assault  made  by  him  upon  the  Contra,  1  And. 
house,  with  an  mtent  to  rob  it,  the  owner  had  opened  the  door  in  ^^^' 
order  to  drive  him  off,  and  thereupon  he  had  entered ;  in  which 
case,  as  some  say,  the  opening  of  the  door  by  the  owner,  being 
occasioned  by  the  felonious  attempt  of  the  other,  is  as  much  im- 
putable to  him  as  if  it  had  been  actually  done  by  his  own  hands* 

Sect.  8.  And  it  has  also  been  resolved,  that  where  divers  per-  («)Le  Momb' 
sons  came  to  a  house  with  an  intent  to  rob  it,  and  knocked  at  case  related  by 
the  door,  pretending  to   have  business  with  the  owner,  and  ^^*^'" 
being  by  that  means  let  in,  rifled  the  house,  diey  were  guHty  of 
burglary,  (a) 

Sect.  9'  Also  it  hath  been  adjudged,  that  those  were  no  less  Kely.5s,53.d5. 
guilty,  who,  having  a  design  to  rob  a  house,  took  lodgings 
m  it,  and  then  fell  on  the  landlord  and  robbed  him ;  for  the 
,law  will  not  endure  to  have  its  justice  defrauded  by  such 
evasions. 

Sect.  10*  And  for  the  like  reason,  d  fortiorip  it  has  been  re-  ciom.  St.  palt. 
solved,  that  where  persons,  intending  to  rob  a  house,  raised  a  c.  151. 1  H«le 
HUB  AMD  CRT,  and  prevailed  with  the  constable  to  make  a  search  i^^* 
in  the  house,  and  having  got  in  by  that  means,  with  the  owner's 
consent,  bound  the  constable,  and  robbed  the  inhabitants,  they 
were  guilty  of  burglary.    For  there  cannot  be  a  greater  affront 
fc>  public  justice,  than  to  make  use  of  lesal  process  as  a  stale  for 
such  villainous  purposes ;  and  therefore  the  whole  act  is  esteemed 
tortious  ab  initio.  (3) 

As 

(S)  Lotd  Hde  onoe  doubted  wheChcr  entering 
tfw  boiue  bj  coming  down  the  diininey  was  ■ 
bieaklog*  bot  it  appearing  that  the  thief  loosened 
•ome  bricks  fai  bit  descent  which  fell  into  the  room, 
be  niled  It  to  be  a  burglarious  breaking.  (1  H.  H. 
P.  C.  p.  552).  It  has,  however,  since  been  mled 
that  getHogintb  the  cbitnncy  at  the  top,  thereby  to 
enter  tiielmise  with  ft  bnri^arioiis  Intent,  is  both  a 
breaking  and  enteringy  for  that  the  chimney  b  a 


S  Intt.  64. 
tt5. 


Mrt  of  the  dwelling  boose.    (M.S«— Appendix  to 
bhetwynd,  Bum,  p.  86.) 

(9)  **  At  the  O.  B.  sessions,  before  Easter  T. 

"  1704,  Ann  Hawkins  was  indicted  for  burglary  : 

and  npon  the  eTidence  it  appeared  that  she  was  ao* 

qnainted  with  the  honsCf  end  knew  that  the  fomily 

were  In  the  conntry  ;  tiiat  meeting  with  the  boy 

**  who  kept  the  key,  she  desired  him  tqgo  with  her 

"  to  the  house,  and,  to  indoce  him,  f^mlied  him  ^ 

kS  *'^ 
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Bait  c- 151. 
Kelynge,  67. 
Pulton,  139. 
1  And.  115. 
IHale,  553.555. 
Crom.  31, 3S. 
4  Comm.  345. 
(a)  See  the  case 
of  Geo.  Gibbons 
in  point,  Foster, 
108. 

Case  of  John 
Hughes,  cases 
C.  L.  313. 


1  Hale,439.555. 
Fost.  350,  353. 
Kelj.111. 
Cionu  32a 


Dalton,l5l. 
1  Hale,  555. 
(6)  Stnu  861. 
10  SC  Tt.  433. 


As  to  THE  FOURTH  POINT,  t^'z.  What  entry  is  suiflicient  to  this 
purpose. 

Sect.  11.  It  seems  agreed,  that  any  the  least  entry,  either  with 
the  whole  or  with  but  part  of  the  body,  or  with  any  instrument, 
or  weapon,  will  satisfy  the  word  "  intravit*^  in  an  indictment  qf 
burglary  ;  as  if  one  do  but  put  his  foot  over  the  threshold,  or  his 
hand,  (a)  or  a  hook  or  pistol  within  a  window,  or  turn  the  key  of 
a  door  which  is  locked  on  the  inside,  or  discharge  a  loaded  gun 
into  a  house,  8cc. 

t  Sect.  12.  But  it  seems,  that  the  instrument  must  be  intro- 
duced for  the  purpose  of  committing  the  felony.  Therefore, 
where  thieves,  having  bored  a  hole  through  the  door  with  Reenter 
bit,  and  part  of  the  chips  were  found  in  the  inside  of  the  house, 
yet  as  they  had  neither  got  in  themselves,  nor  introduced  a  hand 
or  instrument  for  the  purpose  of  taking  the  property,  the  entering 
was  ruled  incomplete. 

Sect.  13.  It  is  certain,  however,  that  in  some  cases  one  may  be 
guilty  of  burglary,  who  never  made  an  actual  entry  at  all ;  as 
where  divers  conie  to  commit  a  burglary  together,  and  some  stand 
to  watch  in  adjacent  places,  and  the  others  enter  and  rob,  &c* 
for  in  all  such  cases,  the  act  of  one  is  in  judgment  of  law  the  act 
of  all. 

Sect.  14.  And  upon  the  like  ground  it  has  been  deliberately  de- 
termined (A)  upon  a  special  verdict,  that  a  servant  who,  confe- 
derating with  a  rogue,  lets  him  in  to  rob  a  house,  &c.  is  guilty  of 
burglary  as  much  as  the  rogue  himself ;  for  it  is  clear,  that  if  the 
servant  were  out  of  the  house,  the  entry  of  the  other  would  be 
adjudged  to  be  his  also ;  and  what  difference  is  there  when  he  is 
in  the  house  f  (4) 

Sect.  15.  It  is  recited  by  12  Ann.  c.  7.  "  That  there  had  been 
some  doubt,  whether  the  entering  into  a  mansion-house,  without 
breaking  the  same,  with  an  intent  to  commit  some  felony,  and 
breaking  the  said  house  in  the  night-time  to  get  out^  were,  bur- 
glary ;"  and  thereupon  it  is  declared  and  enacted,  "  That  if  any 
*'  person  shall  enter  into  the  mansion  or  dwelling-house  of  ano^ 
ther  by  day  or  by  night,  without  breaking  the  same,  with  an  in- 
tent to  commit  felony,  or  being  in  such  a  house  shall  commit 
any  felonyi  and  shall  in  the  night-time  break  the  said  house  to 
''  get  out  of  the  same,  such  person  is,  and  shall  be  taken  to  be 
"  guilty  of  burglary,  and  ousted  of  the  benefit  of  clei^,  in  the 
^'  same  manner  as  if  such  person  had  broken  and  entered  the 
*'  said  house  in  the  night-time,  with  an  intent  to  commit  felony 
'*  there." 

As 
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pot  of  ale.  The  bov  accordingly  went  with  her, 
opened  tbe  door  and  let  her  in.  She  tlicn  sent  the 
bo^  for  a  pot  of  ale,  robbed  tlie  house  and  went 
oflf:  This  being  in  the  night  time,  Holt,  C.  J. 
Tracy  and  Bnrjf  adjudged  it  to  be  clearly  bur- 
glary in  the  woman  ;  for  she  prevailed  with  the 
boy  by  fraud  to  open  the  door  with  intent  that 
she  might  rob  Uie  house."  .  (2  East,  P.  C.  485.) 
"  So  gettinji  possession  bv  a  judgment  against 
the  casual  ejector  npon  false  affidavits  and  witht 


"  out  any  colour  of  title,  and  then  rifling  the  house, 
"  was  ruled  to  be  within  the  statute  against  breaking 
"  the  house  and  stealing  goods  therein."  (t  £.  485.^ 

The  above  are  cases  of  ooiutructtot  breakings. 

(4)  The  breaking  and  entering  need  not  both  be 
on  the  same  night  to  constitute  the  offence,  for  if 
the  breaking  be  on  one  night  and  the  entry  through 
the  breaking  on  another  night — both  being  noe- 
tanttr,  both  shall  be  laid  as  done  the  last  night. 
(1 JU.  H.  P.  a  551.) 
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.  As  to  THE  FIFTH  f,oiKt«  vtz*  In  what  place  this  offence  may     . 
be  committed. 

Sect.  16.  It  seems  to  be  the  current  opinion  at  this  day,  that  iHale,  5do. 
it  can  be  committed  only  in  a  dwellinff-house ;  and  that  the  in-  1  Ji?'.^!  ^ 
dictment  for  it  must  necessarily  allege  the  fact  %n  (wmo  man'  b.  Cor.  93. 
monaU.  (5)  «2  Ass.  39. 95. 

^  Dalt.151. 

27  Ass.  38.    Fost38,  39.    1  And.  302.     S.  P.C.  30.    Kelynge,  27.    Popiiam,  42.    Frio.  P.  L.  274* 

Sect.  17*  And  Sir  Edward  Coke  seems  to  say,  that  the  break- 
big  a  church.  Sec.  is  therefore  burgIaiT>  because  the  church  is  the 
mansion  house  of  God.  But  I  can  find  nothing  in  the  more  an- 
cient authors  to  countenance  this  nicety ;  for  the  general  tenor  of 
the  old  books  seems  to  be,  that  burglary  may  be  committed  in 
breaking  houses,  or  churches,  or  the  walls  or  gates  of  a  town. — 
And  Staundforde  and  Anderson  mention  precedents  of  indict- 
ments of  burglary  in  dome  without  adding  mamionali.  However 
the  constant  course  of  late  precedents  and  opinions  makes  it  cer- 
tainly very  dangerous,  if  not  an  incurable  fault,  to  omit  the  word 
fTtanxtona^  in  an  indictment  of  burglary  in  a  house;  and  there- 
fore without  question,  it  ought  always  to  be  inserted  where  the 
truth  of  the  case  will  bear  it.  But  surely  it  cannot  be  necessary 
or  proper  to  have  any  such  word  in  an  indictment  of  burglary  in 
a  church,  which,  by  all  the  books  above  cited,  seems  to  be  taken 
as  a  distinct  burglary  from  that  in  a  house. 

,   Sect.  18.  However  it  is  agreed  by  all,  that  a  house  wherein  a  of  John  Nn^"^ 
man  dwells  but  for  part  of  the  year,  {a)  or  a  house  which  one  has  brown  in  points 
hired  to  live  in,  and  brought  part  lOf  his  goods  into,  but  has  not  J^^^^'^f^ 
yet  lodged  in,  or  a  chamber  in  one  of  the  inns  of  court  wherein  a  Crom.33. 
person  usually  lodges,  or  house  which  a  man's  wife  hires  without  Dalt'&  i5i. 
his  privity,  and  lives  in  by  herself  without  him,  may  be  called  his  J*^'^^^ 
dwelling-house;  and  will  sufiBciently  satisfy  the  words  (2omii5  man-  ijones,'394. 
sionalii  in  the  indictment,  whether  any  person  were  actually  there-  Kely.  4S.  46. 
in,  or  not,  at  the  time  of  the  offence.  S**f  •  **•**• 

Fulton,  132* 

t  Sect.  19«  But  it  has  been  held,  that  burglary  cannot  be  com*  Ljon'scue, 
mitted  in  a  house  under  repair,  although  part  of  the  property  of  ^^^'^ 
its  owner  be  there  deposited ;  for  until  he  take  possession  with 
intent  to  inhabit,  it  is  not  his  mansion  or  dwelling-house* 

t  Sect.  20.  So  also  it  hath  been  ruled,  that  burglary  cannot  Fuller's  case, 
be  committed  in  an  unfinished  house,  if  neither  the  owner  nor  his  J^'^'^*^^* 
servants  have  taken  possession  of  it,  although  one  of  the  work- 
men of  the  owner  sleep  therein  for  the  purpose  of  protecting  it. 


(5)  As  to  what  shall  be  considered  the  mansion 
house,  and  to  what  buildings  it  shall  extend— the 
mansion  not  only  includes  the  dwelling-house,  bot 
aiso  ail  the  out-houses,  such  as  bams,  stables,  cow- 
houses, dairy-hooses,  and  the  like,  if  they  be  part 
of  the  messua^,  though  they  be  not  under  the 
same  roof  or  joining  contiguous  to  it.  1  H.  H.  P. 
a  558. 

John  Egginton  and  others  were  indicted  for 
burglary  in  the  dwelling-house  of  Matthew  Robin- 
sou  BoultoB.    It '  appeared  that  there  was  a  range 


Sect. 

of  buildings,  in  the  centre  of  which  was  a  manufac- 
tory ,&c.3  Uie  wings  were  dwelling-houses  of  persona 
engaged  in  Mr.  B.'s  manufactory,  the  whole  being 
under  the  same  roof  and  within  the  same  common 
fence,  but  no  internal  communication.  Mr.  R. 
Boulton  lived  in  one  wing,  and  a  steward  of  his  in 
a  house  in  the  other  wine.  It  was  held  that  the  ma« 
nufactory  was  no*  part  of  the  dwelling-house  of  any 
of  the  parties  who  lived  in  the  wings ;  and  the 
prisoners  were  dischurged  of  tlie  burglary.  S  £• 
P.  C.  496. 
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5  imdiBiB,  64  Sket.  fi  I  •  But  all  out-buiMings,  as  bariM,  steblef » ddry-^mMes, 
B^Co^iao'  ^*  adjoining  to  a  house,  are  looked  upon  as  part  thcureof,  and 
Cnmpum,$$.    consequently  burglary  may  be  committed  in  them. 

4  Com.  $45.  Sect  22*  But  if  they  be  removed  at  any  distance  from  the 

house,  it  seems,  that  it  has  not  been  usual  of  late  to  proceed 
against  offences  therein  as  burgUries. 

Rex «.  Garland,  f  Sect*  23.  And  therefore  it  has  been  decided,  that  an  out" 
ii^S^  1776^  *^^*^^  occupied  by  the  prosecutor  with  his  dwelling-house,  but 
onacasereserT-  Separated  therefrom  by  an  open  passage  eight  feet  wide,  and  not 
ed  by  Erait,  connected  with  the  dwelling-nouse,  by  any  fence  inclosing  both  the 
Bwwu  gi^j  j  out-house  and  dwelling-house,  is  not  a  place  in  which  a  bur- 

glary can  be  committed. 

Cattle's  case,  ^  f  Sect.  24.  But  it  has  been  held,  that  the  breakmg  and  enter- 
1  Hale,  568.       ^Qg  Jq  ^^  night-time  into  a  bake-house  eight  or  nine  yards  dbtance 

from  the  dwelling-house,  but  connected  with  each  other  by  meana 

of  a  paling,  is  burglary. 

^T^^P'*^  •  .'i'.'^^*  ^^*  ^^  ^'^  burglary  may  be  committed  in  a  stop  ad- 

CasnCJLHsr.  JP^i^S^  a  house,  if  under  the  same  roof,  or  within  the  car«^ 

*  tilage,  although  there  be  no  internal  communication  between. 

the  shqp  and  the  house,  and  although  no  person  sleep  in  die 

shop. 

1  Rale,  BS6.  Sect.  26.  If  several  persons  dwell  in  one  house,  as  servants, 

GoouKe^.  8S.  guests,  tenants  at  will,  or  otherwise,  having  no  fixed  and  certain 

Dalt'c.  151.  interest  in  any  part  thereof,  and  a  burglary  be  committed  in  any 

5  Inst  d5.  of  their  apartments,  it  seems  clear,  that  the  indictment  shall  lay 
Co.  lit.  48.  the  offence  in  the  mansion  house  of  the  proprietor,  8ic« 

^  Sect.  27.  But  if  one  hire  a  distinct  apartment  in  a  house  for 
his  lodging  for  a  certain  time,  and  a  burglary  be  committed 
therein,  I  can  see  no  good  reason  why  the  indictment  may  not 
lay  the  offence  in  domo  tnansionali  of  such  lodger ;  for  it  seems  to 
be  ^preed,  that  the  indictment  for  a  burglary  committed  in  a 
SeeRcz  «.Gan-  chamber  in  one  of  the  inns  of  court,  may  lay  the  offence  in  dom0 
sel,Gowp.4.      numsionaU  of  the  owner  of  the  chamber ;  and  why  may  not  such 

an  apartment,  with  as  much  propriety  be  called  the  mansion-house 
of  bun  that  takes  it,  durins  the  time  that  he  has  a  certain  interest 
in  it  ?  for  so  long  as  it  is  severed  by  the  lease,  it  seems  in  die 
eye  of  the  law  to  be  as  distinct  from  the  other  parts  of  the  house, 
as  if  the  person  who  rents  it  had  a  freehold  or  inheritance  in  it. 
As  to  the  objection,  that  he  goes  into  the  house  by  the  same  door 
with  the  other  inhabitants,  and  therefore  is  but  an  inmate,  and  the 
whole  ought  to  be  considered  but  as  one  house,  I  answer,  that 
he  must  have  some  way  to  his  apartment  as  incident  to  his  in- 
terest in  it,  and  that  such  way  lying  through  a  door  which  is  com- 
mod  to  him  with  others,  doth  not  make  the  apartment  itself  in  any 
respect  less  his  own,  than  a  way  through  a  door  belon^ng  to" 
himself  only  would  have  done  ;  and  if  the  law  be  so  in  this  case, 
it  seems  to  me  very  reasonable  also,  that  if  such  a  lodger  take  also 
a  cellar  in  the  said  house,  a  burglaiy  committed  in  such  cellar, 
may  be  alleged  tn  dbfBO  mansianaU  of  the  lodger,  whether  the 

cellar 


Cb.  17.  OF  BURGLARY.  IM 

coHir  hd  fmy  cpindiiiiiietftion  with  the  bouie  or  not  (a) ;  for  aiiice  <a)Pr»vlded  tu 
it  seems  to  be  agreed^  that  a  bam  or  stable,  or  other  out-build-  J^efn^^  "^Jt 
iug  near  to  a  house,  shall  be  looked  on  as  part  thereof,  why  should  of  the  hoiJ^^ 
aot  sBch  a  cellar  have  the  like  estimation  i  Sadqwar^jot 

Kel.  83,  leems 

Sect.  28.  However  it  is  agreed  by  all,  that  if  one  hire  a  part  **'***^ 
of  a  house  to  lodge  in,  which  is  actually  divided  from  the  rest, 
and  have  a  door  of  its  own  to  the  street,  a  burglary  therein  may  be 
alleged  in  domo  mansionali  of  such  person. 

i*  Sect.  129*  It  has  therefore  been  decided,  diat  when  the  owner  Rex  v.  Rogers, 
of  a  house  had  let  the  whole  of  it  in  apartments  to  different  ^^\^^  ^ 
persons,  and  did  not  inhabit  any  part  of  himself;  and  one  of  the  «  case  reserved 
mmates  rented  a  shop,  a  pariour,   and  a  cellar  underneath,  for  the  opinion 
at  <£12.  105.  a  year,  which  cellar  the  owner  afterwards  reserved  o't^c  Judges. 
to  himself  to  keep  lumber  in,  and  deducted  lOs.  yearly  from  the 
jE12.  lOs,  for  the  rent  of  the  same,  the  shop  and  parlour  of  such 
inmate,  if  feloniously  broken  open  in  the  night-time,  may  be  laid 
to  be  Uie  dwelling-house  of  such  inmate. 

t  Sect*  30.  So  also  where  a  house  was  situated  in  a  mews,  Trapshaw's 
and  the  whole  of  it  let  out  in  lodgings  to  three  families,  with  ^'mP^^  ^* 
only  one  outer  door,  which  was  common  to  all  the  inmates,  one 
of  whom  rented  the  ground  floor  and  a  single  room  up  one  pair 
of  stairs,  and  the  door  of  the  parlour  was  broke  open  in  the 
night,  it  was  determined  that  this  parlour  was  well  laid  to  be  the 
dwelling-house  of  the  particular  inmate.  * 

t  Sect.  31.  So  also  where  a  coachman  lived  in  rooms  situated  Turner's  case» 
over  the  coach-house  and  stables  of  a  public  mews,  but  never  paid  Cases  Cro.  L. 
any  rent,  nor  were  the  premises  rated  in  the  paridh-books  except  *^^' 
as  appurtenances  to  the  coach-house  and  stables,  the  way  to 
which  was  down  a  passage  leading  to  a  staircase  which  led  to 
these  rooms  through  a  door  which  was  never  fastened,  but  there 
was  a  door  at  the  top  of  the  staircase  to  the  rooms  which  was 
locked  at  night,  it  was  held,  that  these  rooms  were  such  a  dwel- 
ling-house in  which  burglary  might  be  committed. 

f  Sect.  32.  So  also  where  the  inmate  of  a  house  so  let  had  Richard  Car- 
two  apartments  therein,  viz.  a  sleeping  room  up  one  pair  of  jjU's  <»«e, 
stairs,  and  a  working-shop  in  the  garret,  which  he  rented  by  the  ^^^^73^'* 
week  as  tenant  at  will,  and  a  burglary  was  committed  in  the  Cases  Cro.* 
worh^hop,  it  was  determined  that  the  burglary  was  well  laid  in  I^^*  ^^ 
the  mansion-house  of  such  inmate. 

Sect.  S3.  But  if  he  had  taken  it  as  a  shop  or  work-house  for  f  JJJJI'^^ 
his  use  in  day-time  only,  it  seems  that  a  felony  therein  cannot  be  558. 
alleged  in  a  mansion-house;  not  of  him  that  lets  it,  because  it  is  yid.i50eo.& 
severed  by  the  lease  from  tiiat  part  of  the  house  which  belongs  J^f^',J3J^n 
to  him,  nor  of  him  to  whom  it  is  let,  because  he  takes  it  not  to  the  wotlihept 
lodire  in.  ^^^  ^*»*« 

t  Sect.  34.  But  if  two  partners  in  trade  respectively  live  in  ad-  *«7' 
joining  houses,  the  shop  underneath  being  common  to  both,  and  ^^*^^^ 
no  internal  communication  between  the  two  houses,  but  each  of  ^^    * 
them  having  an  outer  door  from  the  street,  each  house  may  be 
said  to  be  the  dwelling-house  of  its  respective  inhabitant,  al- 
though the  rent  and  taxes  are  paid  out  of  the  joint  funds. 

Sect. 
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Bk.1. 


n  AsB.  95.  * 

B.  Cor.  93. 
S.  P.  C.  SO. 
Dalt.  c.  151. 
(a)  But  aee 
ante,  p.  1S3. 


Dyer,  99. 
3  Inst.  66. 
Kelj.  30.  67. 
Crorn.  32. 
iHale,  569« 


Kez  V.  Bingley» 
O.  a  Trin. 


Sect.  35*  From  inrhat  has  been  said  it  clearly  appears,  tfiat  no 
burglary  can  be  connnitted  by  breaking  into  any  ground  inclosed, 
or  booth,  or  tent,  8cc.  (a);  for  there  seems  to  be  no  colour,  from 
any  authority  ancient  or  modem,  to  make  any  offence  burglary 
that  is  not  done  either  against  some  housej  or  church,  or  the 
walls  or  gates  of  some  town. 

As  to  THB  SIXTH  POINT,  viz.  What  degree  of  guilt  is  required 
in  the  principal  intention  of  the  offender. 

Se^.  36.  It  seems  clear,  that  there  can  be  no  burglary  but 
where  the  indictment  both  expressly  allegeSi  and  the  verdict  also 
finds,  an  intention  to  commit  some  felony ;  for  if  it  appear  that 
the  offender  only  meant  to  commit  a  trespass,  as  to  beat  the 
party,  &c.  he  is  not  guilty  of  felonj. 

'f  Sept.  37.  And  therefore  where  a  servant  embezzled  money 
intrusted  to  his  care,  ten  guineas  of  which  he  deposited  in  his 
s  Jac  %.  M.S.    xxMvk,  and  quitted  his  master's  service,  but  afterwards  returned^ 

broke  and  entered  the  hou^e  in  the  night,  and  took  away  the  ten 
'    guineas;  it  was  adjudged  no  burglary,  because  it  did  not  appear 
diat  he  entered  to  commit  a  felony,  but  a  trespass  only. 

Sect.  38.  However,  it  seems  much  the  better  opinion,  that  an 
(a)  Rex  o.  intention  to  commit  a  rape,  (a)  or  such  other  crime  which  is  made 
mfin^pokkr*  '^'^^y  ^7  statute,  and  was  a'  trespass  only  at  common  law,  will 
•  make  a  man  guilty  of  burglary,  as  much  as  if  such  offence  were 

a  felony  at  common  law;  because  wherever  a  statute  makes  any 
offence  felony,  it  incidentally  gives  it  all  the  properties  of  a  felony 
at  common  law.  (6) 

As  to  THE  SEVENTH  POINT,  VIZ.  In  what  manner  burglai^  is 
deprived  of  the  benefit  of  clergy. 

t  Sect.  39-  By  18  Eliz.  c«  7.  "  If  any  person  or  persons  shall 
"  commit  or  do  any  manner  of  felonious  burglary,  he  or  they 
''  shall  suffer  death  without  benefit  of  clergy.'' 

t  Sect.  40.  By  3  and  4  Will,  and  Mary,  c.  9.  «*  All  and  every 
"  person  or  persons  that  shall  counsel,  hire,  or  command  any 
**  person  to  commit  any  burglary,  shall  not  have  the  benefit  of 
•*  his  or  their  clergy  •" 

As 


(6)  Lord  Hale  states,  that,  to  constitnte  burglary, 
fhe  boase  must  be  broken  and  entered  with  mtent 
to  commit  a  felony  at  common  law,  and  not  a  fact 
made  felofij  bj  statute.  And  be  therefore  sajs, 
it  has  been  doubted  whether  breaking  a  house  in 
the  night,  with  intent  to  commit  rape,  were  bur- 
glary or  not :  Crompton  thinkins  it  would  not,  be- 
cause made  felony  by  statute  Westm.  2.  c.  34. ; 
and  Dalton  (Ch.  151.  s.  5.  Stamf.  81.)  thinking  it 
would,  because  rape  was  originally  felony  at  com- 
mon law,  though  reduced  to  misdemeanor  by  sta- 
tute. It  seems,  bowcTcr,  now,  as  Hawkins  ob- 
aenres,  to  be  the  better  opinion,  that  if  tlie  house 
be  broke,  and  with  intent  to  commit  any  felony, 
whether  so  by  common  law  or  made  so  by  statute, 
the  ofience  u  buivlary.  (t£.P.C.  511.  Black. 
Conk  T.  4.  c.  16^ 


In  the  case  of  Rex  o.  Knight  and  Roffey,  who 
broke  into  a  dwelling-house  in  the  mght  with  in- 
tent to  rescue  some  smugsled  goods,  which  were 
laid  in  the  indictment  as  the  property  of  the  offi- 
cer, and  stated  the  intent  to  be  to  steal  those 
goods,  the  jury  found,  that  the  prisoners  broke 
into  the  house  with  intent  to  take  the  goods  on  b^ 
half  of  one  Smith,  from  whom  they  had  been 
seized.  The  judge  held,  that  this  indictment  was 
not  well  supported,  there  being  no  intention  to 
steal ;  but  'i  the  indictment  had  been  for  break- 
ing, &c.  the  house  with  intent  feloniously  to  rescue 
gcMNds  seiaed,  &c.  that  beinff  made  felony  by  stat, 
1 9  Geo.  2.  c.  34.  the  Chief  Baron  and  some 
other  of  the  judges  held,  that  it  would  have  been 
burglary,  (t  East,  P.C.  510.) 


Ch,17-  OFBURGLARY-  137 

Ab  to  THE.siOHTH  POINT,  viz.  Of  the  Statutes  wluch  have 
been  passed  nvith  a  view  to  prevent  this  offence. 

f  Sect,  41.  By  23  Hen.  8.  c..5.  '*  If  any  person  or  persons 
*'  be  indicted  for  the  death  of  any  evil-disposed  person  or  per- 
**  sons  attempting  burglariously  to  break  mansion-houses  in  the 
''  night-Ume,  the  person  or  persons  so  indicted  shall  be  thereof 
''  fuUy  acquitted  and  discharged." 

t  Sect.  42.  By  10  and  1 1  Will.  3.  c.  23.  "  Whoever  shall  ap- 
''  prehend  any  person  guilty  of  burglary  shall  have  a  certificate, 
''  exempting  him  from  all  parish  and  ward  offices.'^  By  58  Geo.  3« 
c.  70.  8.  2.  this  certificate  cannot  be  assigned  to  any  other  per-* 
son* 

+  Sect.  43.  By  10  Geo.  3.  c.  48.  "  Buyers  and  receivers  of 
^*  stolen  jewels,  gold  or  silver  plate,  watches,  when  the  stealing 
''  shall  have  been  accompanied  with  a  burglary,  shall  be  triable 
**  as  well  before  the  conviction  of  the  principal,  whether  he  shall 
''  be  in  or  out  of  custody,  as  after,  and  transported  for  fourteen  • 
"  years." 


CHAP.  xvni. 

^  OF  ARSON. 

^RSON  is  a  felony  at  common  law,  in  maliciously  and  volun- 
tarily burning  the  house  of  another  by  night  or  by  day. 

And  I  shall  consider, 

1.  What  is  such  a  house  in  which  arson  may  be  committed* 

2.  Whether  this  offence  may  be  committed  in  the  offender's 
own  house. 

3.  How  much  of  the  house  ought  to  be  burnt* 

4.  With  what  degree  of  malice. 

t  5.  In  what  cases  the  benefit  of  clergy  is  taken  from  this  of- 
fence. 

.    As  to  THE  FIRST  POINT,  viz.  What  is  such  a  house  ia  which 
arson  may  be  committed. 

Sect.  1.  It  seems  agreed,  that  not  only  a  mansion-house,  and 
the  principal  parts  thereof,  but  also  any  other  house  and  the  out- 
buildings, as  bams  and  stables  adjoining  thereto,  and  also  barns 
full  of  com,  whether  they  be  adjoining  to  any  house  or  not,  are 
so  far  secured  by  law,  that  the  malicious  burning  of  them  is 
arson.  And  it  is  said,  that  in  an  indictment  they  are  well  express- 
ed by  the  word  domus,  without  adding  mansionalis. 

Sect.  2.  But  it  seems,  that  the  buming  of  the  frame  of  a  house  J  ^l'^^* 
or  of  a  stack  of  com,  Sec.  is  not  accounted  arson,  because  it  can-  Brin.  s.  16. 
not  come  under  the  word  domus,  which  seems  at  present  to  be  S.  P.  C.  36. 
thought  necessary  in  every  indictment  of  arson.  ?Bam  «89. 

Sect. 
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Bli.1. 


Taylort 
Cases  Cro* 
Law,  46. 


Jodd's  case. 
Cases  Cro. 
Law,  381 


Bex  V,  Dona- 
▼an»  Cases  C. 
L.64. 
S.  C.  €  Blk. 
Jtep.  688. 


HoImeV  case» 
1  Jones,  351* 
C.  Car.  377. 
Sed  vide  Fos- 
ter, 116. 

Rex  V.  Spald- 
ing, Bury  Lent 
Assises,  1780, 
on  a  case  re- 
served. Cases 
Crown  LaW| 
193. 


Sect.  S^  YetatiCBeBtJsr  the  bsmiig  of  a  U$(A  of  com  %»  ac- 
counted arson;  f  ^^  now  by  9  Geo.  1.  c*  £12.  it  is  arson  to  set 
fire  to  any  *'  house^  bam/ out-house;  or  to  any  hofel>cock,  mow, 
"  or  stack  of  com,  straw,  hay,  or  wood/' 

f  Sect.  4.  Bttt  it  has  been  determined^  that  a  foper-fniU  is  not 
an  tnU^hKnue,  within  the  meaning  of  the  statute. 

By  statute  9  Geo.  3.  c.  29.  s.  £•  "  Whereas  no  e£fectud  pro- 
*'  vision  hath  heretofore  been  made  for  preventing  the  burning  of 
**  milb,  be  it  enacted,  that  if  any  person  or  persons  shall  (after 
^  the  1st  day  of  July,  1796,)  wilfully  or  maliciously  burn  or  set 
"  fire  to  any  wind  saw-mill  or  other  wind-mill,  or  any  water- 
"  mill  or  other  mill,  such  person  410  oflfending,  being  lawfully 
^  convicted  thereof,  shall  be  adjudged  guilty  of  felony  without 
'^  benefit  of  dergy.'' 

f  Sect,  5.  It  has  also  been  determined,  that  setting  fire  to  a 
parcel  of  unthrashed  wheat  in  the  night,  is  not  sufiBciently  de- 
scriptive of  the  ofience  of  setting  fire  to  "  a  cock,  mow,  or  stack 
"  of  corn,''  &c.  to  bring  the  offender  within  the  statute. 

t  Sect.  6.  It  has  been  determined,  that  the  setting  fire  to  an 
apartment  of  a  common  gaol  of  a  county  to  which  a  dwelling- 
house  for  the  keeper  to  live  in  adjoins,  the  entrance  into  the  pri- 
son being  through  the  dwelling-house,  is  arson,  although  a  wall 
separates  the  prison  from  the  house. 

As  to  THE  SECOND  POINT,  vtz.  Whether  arson  may  be  com- 
mitted in  the  offender's  own  house. 

Sect.  7.  It  seems  clearly  agreed,  that  one  seised  in  fee,  or  but 
possessed  for  years,  of  a  house  standing  by  itself  at  a  distance 
from  all  others,  cannot  commit  felony  in  burning  the  same. 

f  Sect.  8.  It  has  also  been  decided,  that  a  tenant  in  possession 
of  a  copyhold  dwelling-house  cannot  be  guilty  of  arson  by  burn- 
ing the  same,  although  he  had  a  long  time  before  surrendered  it 
into  the  hands  of  the  lord  of  the  manor,  to  the  use  of  another 
person,  his  heirs  and  assigns,  for  securing  the  payment  of  money 
borrowed;  for  while  the  tenant  continues  in  possession,  it  is  his 
own  house. 


Ilexo.Breeme,  t  Seet.  9-  It  has  also  been  decided,  upon  the  same  reason, 
a'^'Ps!^^'  that  a  tenant  in  possession,  under  an  agreement  for  a  lease  for 
17^80,  on  a^case  ^''^®  years,  from  a  person  who  held  under  a  building  lease,  is 
reserved.  Cases  not  guilty  of  arson  by  burning  the  house,  for  it  is  the  injury  to 
Cro.  Iaw.  195.  the  possession  which  this  law  means  to  punish. 

t  Sect.  10.  It  has  also  been  decided,  that  a  tenant  from  year 
to  year,  or  from  month  to  month,  cannot  be  guilty  ol  arson  by 
burning  the  house  of  which  he  is  so  in  possession* 

Sect.  11.  Also  it  seems  the  much  stronger  opinion,  that  a 
man  so  seised  or  possessed  of  a  house  in  a  town,  who  bums 
his  own  with  an  mtent  to  bum  his  neighbour's,  but  in  the 
event  bums  his  own  only,  is  not  guilty  of  arson ;  for  by  the  ge- 
neral tenor  of  the  books  speaking  of  this  offence,  it  seens  to 

be 
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be  ittpfosed  to  be  done  in  tlie  koiiae  of  iMolber,  end  not  of  ihe 
offender,  (i) 

t  Sect.  12.  It  is  however  detenniDed,  that  a  widow  entitled  to  Hurrit'caBe, 
dower,  but  no  dower  assigned,  from  a  house,  the  equity  of  the  Foster,  11s  to 
redemption  of  which  had  descended  from  her  husband  to  her  in-  ^^  * 
fant  cnildren,  and  for  whose  benefit  she  had  let  it  and  received 
the  rent,  is  guilty  of  arson  by  burning  it  in  the  possession  of  her 
tenant. — And  it  was  said,  that  if  she  had  been  seised  of  the  free- 
hold, it  would  still  have  been  felony ;  from  whence  it  is  contend- 
ed, that  a  reversioner  who  shall  maliciously  fire  the  houses  in 
possession  of  his  tenants  under  leases  from  himself  or  his  ances- 
tors, will  be  guilty  of  arson.* 

i*  Sect.  13.  It  has  also  been  determinecl,  that  if  a  pauper  ad- 
mitted into  a  parish  poor-house  set  fire  to  the  room  in  which  she 
with  other  paupers  sleep,  she  is  thereby  guilty  of  arson;  for  thia 
is  the  house  of  the  parish. 

t  Sect*  14.  So  also  it  has  been  determined  to  be  arson  in  a  Rex «.  Bom- 
prisoner  confined  for  debt  in  a  county  gaol,  to  set  fire  to  the  litde  )^'  ^  ^^  ^^ 
box  which  forms  bis  aparment  in  the  prison.  ^^- 

Sect.  15.  So  also,  although  no  act  which  is  only  a  crime  in  re-  Keljnge,  29. 
spect  of  the  injury  which  it  does,  or  may  do,  to  another,  be  made  F<>*^  ^^^»  ^^^ 
felony  by  reason  of  an  intention  thereby  to  commit  a  felony,  if 
such  intention  be  not  executed;  yet  if  the  house  set  fire  to  be  in 
a  town,  this  is  certainly  an  offence  highly  punishable  in  regard 
of  the  malice  thereof,  and  the  great  danger  to  the  public  which 
attends  it,  and  the  offender  may  be  severely  fined,  and  imprisoned 
during  the  king's  pleasure,  and  set  on  die  pillory,  and  bound 
to  his  good  behaviour  during  life. 

As  to  THE  THIRD  POINT,  viz.  How  mucb  of  such  house  ought 
to  be  burnt. 


Sect.  16.  It  seems  to  be  clearly  agreed,  that  neither  a  bare  s»>  1  Hale,  570. 
tention  to  bum  a  house,  nor  even  an  actual  attempt  to  do  it  by  ??'\%3^^' 
putting  fire  to  part  of  a  house,  will  amount  to  felony,  if  no  part  4Ck>iiiB.us. 
of  it  be  burnt;  for  the  indictment  must  have  the  words  incendit 
et  combussit. 

Sect.  17.  But  it  is  certain,  that  if  any  part  of  the  house  be 
burnt,  the  offender  is  guilty  of  felony,  notwithstanding  the  fire 
afterwards  be  put  out,  or  go  out  of  itself. 

By  statute  6  Anne,  c.  21. ''  any  servant  negligently  setting  fire 
to  a  house  or  out-houses,  shall,  on  conviction  before  two  jus- 
tices of  the  peace,  forfeit  <£l(X),  or  be  sent  to  the  house  of  cor- 
rection for  eighteen  months." 

By  43  Geo.  3.  c.  58.  s.  4.  it  is  enacted,  *^  That  if  any  person 
or  persons^  from  and  after  the  1st  of  July,  1808,  shaU,  either 
in  England  or  Ireland,  wilfully,  maliciously,  and  unlawftilly> 
set  fire  to  any  house,  bam,  granary,  hop  oast,  malfr-honae, 

^  stables, 

(1)  Bat  if  be  set  Sre  to  hb  own  house,  mall,  son ;  or  if  he  set  fire  to  hit  own  house  in  a  town, 
ciooaljr  intenduig  to  fire  the  house  of  B.  and  also  and  thereby  ia  hek  ofthcts  be  bOmt  down,  he  is 
dicreby  do  boro  tiie  faonae  of  B«  he  is  goUtj  of  ar-      also  goilty  of  arson.  (S  East,  lOSi.  Isaac's  case.) 
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^  stables^'  coach-^ouse^  out^house^  mill,  wareliouse,  or  shop, 
whether  such  house,  barn,  granary,  hop  oast,  malt-house, 
stable,  coach-house,  out-house,  mill,  warehouse,  or  shop  shall 
then  be  in  the  possession  of  the  person  or  persons  so  setting 

''  fire  to  the  same,  or  in  the  possession  of  any  other  person  or 
persons,  or  of  any  body  corporate,  with  intent  thereby  to  in- 
jure or  defraud  his  majesty,  or  any  of  his  majesty's  subjects, 
or  any  body  corporate,  that  then  and  in  every  such  case  the 
person  or  persons  so  offending,  their  counsellors,  aiders,  and 
* ''  abettors/  knowing  of  and  privy  to  such  offence,  shall  be  and 

''  are  hereby  declared  to  be  felons,  and  shall  suffer  death  as  in 

**"  cases  of  felony,  without  benefit  of  clergy." 

The  statute  52  Geo.  3.  c.  130.  *'  for  the  more  effectual  pu- 
^'  nishment  of  persons  destroying  the  properties  of  his  majesty's 
**  subjects,  and  enabling  the  owners  of  such  properties  to  te- 
'^tover  damages  for  the  injury  sustained,"  recites  the  passing  of 
the  statutes  I.Geo.  1.  s.  2.  c.  5.,  9 Geo.  1.  c.  22.,  9 Geo.  3* 
,  c.  29.,  41  Geo.  3.  c.  24.,  and  43  Geo.  3.  c.  58.  and  that  it  is 
•.  ^  '  expedient  and  necessary  that  more  effectual  provisions  should 
be  made  for  the  protection  of  property  not  within  the  provision» 
of  the  said- acts ;  and* enacts,  ^'  that  every  person  who  shall,  from 
*'  and  after  the  passing  of  this  act,  wilfully  or  maliciously  bum  or 
''  set  fire  to  any  buildings,  erections,  or  engines,  which  shall  be 
"  used  or  employed  in  the  carrying  on  or  conducting  of  any 
''  trade  or  manufactory,  or  any  branch  or  department  of  any 
*^  trade  or  manufactory  of  goods,  wares,  or  merchandize  of  any 
'*  kind  or  description  whatsoever,  or  in  which  any  goods,  wares, 
*^  or  merchandize  shall  be  warehoused  or  deposited,  shall,  upon 
^  being  lawfully  convicted  thereof,  be  adjudged  guilty  of  felony, 
"  without  benefit  of  clergy,  and  shall  suffer  death  as  in  cases  of 
*,*  felony  without  benefit  of  clergy." 

As  to  THE  FOURTH  POINT,  viz.  With  what  degree  of  malice 
such  house  ought  to  be  burnt. 

(a)  1  Hale,  569*      Sect.  1 8.  It  seems  clear,  that  if  the  fire  happened  through  negli- 

pf"***^C         gence  (a)  or  mischance,  it  cannot  make  him  who  is  the  unfortu- 

^'      *        nate  cause  of  it,  guilty  of  arson ;  for  the  indictment  must  allege  the 

offence  to  have  been  done  voluntarii^  malitia  sua  pracogitata  et 

fibnid.  Yet  if  one  maliciously  intending  to  bum  only  the  house 

of  il.  happen  thereby  to  bum  the  house  of  B.  it  is  certain  that 

he  may  be  indicted  as  having  maliciously  bumed  the  house  of  B. 

for  where  a  felonious  design  against  one  man  misses  its  aim,  and 

takes  effect  upon  another,  it  shall  have  the  like  construction  as 

if  it  had  been  levelled  against  him  who  suffers  by  it. 

As  to  THE  FIFTH  POINT,  viz.  In  what  cases  arson  is  deprived 
of  the  benefit  of  clergy. 

f  Sect.  19*  By  4  and  5  Philip  and  Mary,  c.  4.  it  is  enacted, 
'^  That  all  and  every  person  and  persons  that  shall  maliciously 
'f  command,  hire,  or  counsel  any  person  or  persons  wilfully  to 
^'  bum  any  dwelling-house,  or  any  part  thereof,  or  any  bam  then 
"  having  com  or  grain  in  the  same^  shall  not  have  the  benefit  of 
"  his  or  their  clergy." 

t  Sect. 
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t  Sect.  20.  By  9  Geo.  1.  c.  22.  *'  If  any  person  or  persbns 
shall  set  fire  to  any  house^  bam,  or  out-house,  or  to  any  hovel, 
cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood ;  or  shall  for- 
cibly rescue  any  person,  being  lawfully  in  custody  of  any  offi- 
cer, or  other  person,  for  any  of  the  offences  aforesaid;  or  if 
any  person  or  persons  shall  by  gift  or  promise  of  money,  or 
other  reward,  procure  any  of  his  majesty's  subjects  to  join  him 
or  them  in  any  such  unlawful  act,  every  such  person  3o  offend- 
ing shall  suffer  death  without  benefit  of  clergy."  (2) 

i*  Sect.  21.  It  seems,  that  accessaries  after  the  offence  are  still  *l  Hale,  579. 
entitled  to  the  benefit  of  clergy. 
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(2)  There  was  some  difficahy  before  the  pass- 
ing this  statute  as  to  what  statutes  ousted  clergy  in 
eases  of  arson;  but  it  is  not  necessary  now  to  go 
into  the  question,  as  those  doubts  probably  sug- 
gested tlie  above  clause  in  9  Geo.  1.  which  clearly 


ousts  clergy  in  cases  of  arson.  The  reader,  however, 
who  is  curious  on  the  point,  may  consult  H.  H. 
P.  C.  sub  tit  Arson,  (Vol.  1.  57«.  VoL  «^347. 
11  Bep.  55.    Foster,  330.) 


CHAP.  XIX. 

(1)  OF  SIMPLE  LARCENY. 

j/IlND  now  we  are  come  to  offences  against  thesoods  of  another^ 
which  are  generally  called  larcenies,  from  the  Latin  word  latro^ 
cinium,  of  which  there  are  two  kinds : 

1. 


> 


(1)  Larceny,  or  theft,  is  thus  defined  by  Bracton, 
the  oldest  writer  who  composed  a  regular  treatise 
upon  our  laws  (for  Glanville  is  much  too  summary 
a  composition  to  be  called  a  treatise  upon  Law,} 
"  Fititum  at,  Kcundum  Uga,  ContreettUio  rei  aUetuB 
fiauduUntai  cum  ammo  ftarandi,  invUo  illo  domhtOf 
ctffut  res  iila  JveritJ*  "  Cum  ammo  duo,  quia  dne 
ammojurandi non committitur"  (Dt Ccrondf  L 3. c. 
39.)  This  definition  he  evidently  copied  from  the 
Civil  Law,  for  "  Furtum**  is  defined  by  the  civilians 
]Q  almost  the  same  words,  esccept  that  by  the  Civil 
Law  taking  the  mere  tue  of  a  thing  was  theft. 
Furtum  ett  Conireetatwjraudidon  Uteri  faeiendi  gra- 
tid,  vd  ipttut  rd,  vel  etiam  usus  ejus  possessionisve. 
(Just  Ins.  lib.  4.  tit.  1.  s.  1.) 

Lord  Coke,  Mr.  J.  Blackstone,  and  Mr.  £ast, 
all  define  larceny  to  be  ^feUmmu  taking,  but  it  is 
submitted  that  thoush  tins  be  true  in  fact,  yet  it 
is  vicious  as  a  definition.  The  defining  terms  of  a 
definition  should  not  themselves  want  defining; 
and  as  to  what  shall  amount  to  a  felonious  taking 
is  the  very  matter  of  inquirv.  Mr.  J.  £vre,  in  the 
debate  on  Pear's  case,  (2  E.  P.  C.  553.;  seems  to 
bave  expressed  himself  with  more  correctness  when 
be  described  Larceny  to  "  be  the  wrongful  taking  of 
goods  with  intent  to  spoil  the  owner  of  them, 
cautAhufi/' 

■  The  definition  as  given  by  Mr.  East,  omitting 
the  word  **  felonious,"  may  perhaps  be  correct  He 
flays  it  is  the  wrongful  or  fraudulent  taking  and 
carrying  away,  by  any  person,  of  the  mere  personal 
gpods  wd  chattels  of  another  from  any  place,  with 
an  intent  to  convert  them  to  his  the  taker^s  own  use 
and  make  them  his  own  property  without  the  con* 
eent  of  the  owner."  ^ 

In  order  to  «oiistitate  the  crune  of  larceny  or 


theft,  there  must  be,  1.  "a  wrongful  taking  and 
carr^Mug  away" — t,  of  the  goods  and  chattels,  as 
distmguished  from  any  thing  which  in  fact  or  in 
contemplation  of  hw  is  part  of  the  freehold  and  of 
some  value — 3.  with  intent  to  convert  them  to  tha 
taker's  use,  or,  as  the  dvilians  express  it,  "  luen 
cautA/*  which  distinguishes  this  taking  from^  taking 
with  a  Tiew  to  destrov  them,  or  merely  to  deprive 
the  owner  of  them,  which  may  be  firom  motives  <n 
malice ;  and  with  a  view  to  malicious  mischief  to 
the  owner.  And  lastly,  it  must  be  without  the 
owner's  consent  (invito  domino.) 

There  is  a  case,  however,  existing  which  hlh 
under  none  of  the  definitions  oi  larceny :  it  waa 
an  indictment  against  two  servants  for  stealing  two 
bushels  of  beans,  the  property  of  John  Wimble  their 
roaster.  The  jury  found  as  mcts  that  they,  by  meam 
of  a  false  key,  took  the  beans  from  the  granary 
and  fed  their  master's  horses  with  them,  they  cboot* 
ing  to  give  the  horses  more  than  their  master  al« 
lowed,  but  that  they  did  not  take  them  for  their 
own  use  or  benefit — it  is  said  a  majority  of  the 
judges  held  this  to  be  larceny,  but  upon  what  prin* 
ciple  it  is  hard  to  understand. 

There  are  also  two  recent  cases  of  finding  which 
were  held  to  be  larceny.  The  one  occurred  before 
Mr.  Justice  La^^rence,  at  theStaflPord  Assis.  1804^ 
The  prisoner  found  a  pocket-book  containing  bank 
notes,  on  the  highway,  which  he  converted  to  his 
own  use.  Lawrence  J.  is  reported  to  have  said,  that 
if  a  man«find  property  and  either  knows  the  owner^ 
or  there  be  any  marks  upon  it  to  ascertain  the 
owner,  and  the  finder,  instead  of  retumuie  it,  codf* 
verts  it  to  his  own  use,  it  is  a  felonious  takmg  and  a 
laraeny. — In  the  other  case,  two  prisoners  had  foood 
a  bill  of  exchange  which  they  eodeavoured  to  na- 

g9ciate. 
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1  •  Sjmple  Laroenj. 
2.  Mixed  Larcenj, 

SlM^LB  LAKCBNT  IS  tlaO  of  tWO  kilMk^ 

]  •  Grand  Larceny. 

S.  Petk  Larceny. 

Simple  gband  larcbnt  is  a  felonious  and  frandnlent  taking 
and  carrying  away>  by  any  person,  of  the  mere  personal  goods  of 
another,  not  from  the  person,  nor  out  of  his  house,  above  the 
value  of  twelve-pence. 

For*  the  better  explication  of  which  definition,  I  shall  consider 
the  several  parts  of  it;  as, 

1.  What  shall  be  said  to  be  a  felonious  and  fraudulent  taking. 

2.  What  shall  be  said  to  be  a  carrying  away. 
3*  By  whom  the  offence  may  be  committed. 

4.  What  are  such  goods  the  taking  whereof  may  be  felonious. 

5.  How  far  such  goods  ought  to  belong  to  another. 

6.  Of  what  value  they  must  be. 

7*  In  what  cases  simple  grand  larceny  is  deprived  of  the  benefit 
of  clergy. 

As  to  THB  FiBST  POINT,  viz.  What  shall  be  said  to  be  a  felo- 
nious and  fraudulent  taking, 

KelT.  «4»  Sect.  1.  It  is  to  be  observed,  that  all  felony  includes  trespass  \ 

B.  Cor.  45. 48.  ^id  that  every  indictment  of  larceny  must  have  the  words  ye/ontc^ 

M  Ifa'hone  cepU,  HB  Well  as  ospofiovit  (a) ;  from  whence  it  follows,  that  if  the 

be  itol^  tbe  party  be  guilty  of  no  trespass  in  taking  the  goods,  he  cannot  be 

^dictawDt  guilty  of  felony  in  carrying  them  away. 

"M^itMiixUi'*  Kasbeep^&c  " 9^ a effvgiak.*'    lHale,504.  €.  Or. Com.  3t0. 

slnstiofi.  Sect.  2.  And  from  this  ground  it  hath  been  holden,  that  one 

1  Hate,  AMk       who  finds  such  goods  as  I  have  lost,  (2)  and  converts  them  to  his 

•  own 


■odate.  Oillt  J.  H  staited  to  have  told  tbe  jary  that 
it  waa  the  daty  of  aaj  Man  wbo  found  property  to 
andeavoor  to  dieeovcr  the  owner,  and  restore  and 
not  oonvert  it  to  bii  own  oie  ;  that  Ibe  concealing 
it  and  appropilating  it  to  bis  own  use,  was  tbe 
itoafing  of  ]t.-*These  cases  aie  horn  the  M.  S. 
Mies  of  Mr.  Chetwjnd,  the  teamed  Editor  of  Bom, 
attd  the  ruling^  certainly,  are  of  two  most  eminent 
judses ; — but  finding  tlie  goods  of  another  and  con* 
varttng  tlMm  to  the  nee  df  the  finder,  is  tbe  very 
principie  of  the  action  of  TnoTaa,  and  it  seems 
verv  liJM  converting  the  proper  subject  matter  of 
•  an!  aodon  into  a  felony.  It  is  also  directly 
against  tliediotnm  of  Lord  Uoke,  wIm  says,  (3  Inst, 
e.  34.)  "  If  a  man  find  goods  and  conceal  or  dcfiy 
them  it  is  no  felony.'' 

(t)  Widi  respect  to  finding  goods,  it  most  bo 
ftsMi,^  finding  and  tlio  owner  not  known,  as, 
mhm  agentkmin  left  Ms  trank  in  abackney  coach, 
and  the  coachman  took  and  converted  it  to  bis  own 
«••,  it  was  held  fitlony,  for  be  mnu  have  known 


where  be  took  up  the  gentleman  and  his  trunk  and 
where  be  set  him  down,  and  therefore  be  ought  to 
hate  restored  it  to  him.  A  similar  drcwnstanoe 
occurred  again  at  tbe  Old  Bailey,  in  1786.  Wynnes 
wbo  was  a  hackney  coachman,  had  taken  up  the 
prosecutor  with  several  packages  at  the  Adelpbi 
and  set  liimdown  in  Orchard  Street,  when  tbe  pri- 
soner and  a  scrrant  took  all  die  things  out  of  the 
coach,  except  a  small  corded  box  m  the  seat,  which 
contauMd  several  articles ;  for  tbe  stealing  of  which, 
and  of  tbe  Iwx  itself,  the  prisoner  was  indicted. 
The  prisoner  being  discbaroed,  drove  off,  and  soon 
after  the  box  was  missed.  In  a  few  days  tbe  pri- 
soner was  traced  and  taken,  and  the  box  found,  in 
consequence  of  a  directioa  haok  him,  at  a  Jew's* 
oncorded,  and  part  of  tlie  goods  only  in  it;  particu- 
lariy  several  papers  were  missina  and  among  them 
two  books  mentioned  in  tbe  indictment.  The  juiy 
were  of  opinion,  under  the  drcnmstanoes  that  too 
coachman  uncorded  tbe  box  and  destroyed  the 
papcia  with  an  intent  to  eaibeaalie  the  gooda  foand 

in 
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own  me,  tmimo fitrandi,  is  oo  felon;  md  d  fortiori,  therefore,  h  isCik 4  9,ta> 

ttiiMt  foUow,  that  one  wko  has  the  actual  possesaiou  of  my  goods  ^  ^*  ^  ^ 

by  my  delivery  for  a  special  purpose,  as  a  carrier  who  receives 

them  Hi  order  to  carry  them  to  a  certain  place ;  oi*  a  tailor  who 

has  them  iu  order  to  make  me  a  suit  of  clothes ;  or  a  friend  who 

is  intrusted  with  them  to  keep  for  my  use ;  cannot  be  sail  to  steal 

them,  by  embezzling  of  them  afterwa^s. 

Sect.  3.  And  herein  our  law  differs  from  the  ctvB^  which,  agree*  S.  F.  C.  fs. 
ably  to  the  Mosaical  law,  having  no  capital  punishment  for  bare  ^^  ^^'  ""• 
thefts,  deals  with  offences  of  this  kind  as  such,  as  in  strict  justice 
most  certainly  it  may ;  but  our  law,  which  punishes  all  theft  with 
death  if  the  Uiing  stolen  be  above  the  valuQ  of  twelve-pence,  and 
with  corporal  pumshment  if  under,  rather  chooses  to  deal  with 
them  as  civil  than  criminal  offences,  perhaps  for  this  reason  in  the 
above-mentioned  case,  concerning  goods  lost,  because  the  party 
is  not  much  aggrieved  where  nothing  is  taken  but  what  he  had  lost 
before ;  and  for  this  cause  in  the  other  cases,  concerning  the  em- 
bezzling of  ^oods  delivered  to  another  by  the  owner,  because  the 
party  being  intrusted  with  the  whole  possession,  it  may  be  pre- 
sumed that  both  the  offender  and  his  offence  are  known,  and  con- 
seq^nendy  the  person  injured  is  supposed  to  have  a  remedy  by  Dalt  &  loi. 
action  against  him ;  from  which  consideration  some  have  made  it  Bnct  I  s.  i5a 
part  of  tibe  de6nition  of  larceny,  that  it  be  committed  without  the  fgaie'  j  90^ 
knowledge  of  the  owner ;  and  it  seemis  rigorous  to  have  recourse 
to  severe  laws,  where,  probably,  more  gentle  ones>  will  be  effectual. 

There  is  also  a  constructive  taking  of  the  whole  in  the  law, 
even  where  the  thing  has  been  delivered  by  the  owner  himself, 
first,  for  a  special  purpose,  and  2.  where  he  has  been  beguiled  into 
a  delivery  of  it,  not  intending  to  part  with  the  absolute  property 
in  it.  In  which  cases  the  law  presumes  it  still  to  remain  in  his 
possession.  See  post,  Pearls  case ;  Temple's  case,  and  other 
following  cases. 

Sectn  4.  And  agreeably  hereto  it  has  been  resolved,  that  even  i  Hale»  505. 
those  who  have  the  possession  of  goods  by  the  delivery  of  the  V^^nt^J^^ 
party,  may  be  guilty  of  felony  by  tdung  away  part  thereof,  with  jMiLctoi, 
an  intent  to  stead  it ;  as  if  a  carrier  open  a  pack  and  take  out  part  Kely.  S5. 
of  the  goods ;  or  a  weaver  who  has  received  silk  to  work ;  or  a  ^  ^  ^^'  ^*' 
miller  who  has  com  to  grind,  take  out  part  with  an  intent  to  steal 
it;  in  which  cases  it  may  ndt  only  be  said  that  such  possession  of 
a  part  distinct  from  the  whole  was  gained  by  wrong,  and  not  de- 
livered by  the  owner,  but  also  that  it  was  obtained  basely,  fraudu- 
lently, and  clandestinely,  in  hopes  to  prevent  its  being  discovered 
at  all,  or  fixed  upon  any  one  when  discovered. 

Sect.  6:  Also  it  seems  generally  agreed,  that  one  who  has  the  5  H.  7.  if. 

bare 

in  ttie  boi ;  and  foand  him  gnilty.  And  in  Euter 
TeriD,  17Bi$,  a  majority  of  the  jodftts  heid  the  con- 
▼iction  )>n>per»  ^f  Eat t,  66^)  I^  as  it  is  clear  it 
ought,  every  taking  to  constitate  a  larceny  most  in- 
clude a  trespass,  these  cases  seem  to  go  to  the  ex- 
treme point  It  is  difficult  to  say,  tliat  a  man  is  a  tres- 
passer, hecanse  the  owner  leaves  a  thing  with  hini. 
In  the  hitter  case,  however,  it  may  5e  said  that  the 
prisoner  knowmc  the  owner  and  where  he  was  to 
htkfoad,  the  tiding  the  goods  oat  of  the  comOi, 


with  an  intent  to  convert  them  to  his  own  nse,  wm 
a  trespass.  The  policy  of  the  decision  cannot  be 
doubted,  but  in  matters  of  law  judges  ought  never 
to  depart  from  the  rigid  rule  of  law.  It  is  thei; 
province  "jut  dietn,**  not  "jvt  dan  f  and  if  the 
convenience  or  inconvenience  resulting  from  cqih 
stroction  of  law,  is  to  be  admitted  as  a  valid  arvn> 
ment,  it  will  leave  a  latitude  of  construction  .uTti- 
mately  productive  of  more  evil  than  good.  See 
Notel. 
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bare  charge,(,i)  or  the  special  use  of  goods,  but  not  the  possession 
S*?C^«5^^'  of  thqm;  as  a  shepherd  who  looks  after  my  sheep,  or  a  butler 
Dalt  cios.      who  takes  care  of  my  plate,  or  a  servant  who  keeps  the  key  to 

my  chamber,  or  a  guest  who  has  a  piece  of  plate  set  before  him 
in  an  inn,  may  be  guiky  of  felony,  in  fraudulently  taking  away  the 
same ;  for  in  all  these  cases  the  offence  may  as  properly  come 
under  the  word  '*  cepit;^'  the  injury  to  the  owner  is  as  great,  and 
the  fraud  as  secret,  and  the  villainy  more  base,  than  if  it  had 
been  done  by  a  stranger. 


Moor,  f46. 
Fbp.84. 
1  Hale,  505. 

eer. 


Hex  V.  Murray, 
Old  Bailey, 
October  Seaiioii, 
1784. 


Bast's  Cue, 
Cases  in  Cro* 
Law,  S15. 


i"  Sect.  7*  So  also,  if  the  clerk  to  a  banker  or  merchant  have 
the  care  of  money,  or  if  he  have  access  to  it  for  special  and  par- 
ticular purposes,  and  is  sent  to  the  bag  or  drawer  for  money,  for 
the  purpose  of  paying  a  bill,  or  if  he  is  sent  for  the  purpose  of 
bringing  money  generally  out  of  that  ba^  or  drawer,  and,  at  the 
time  he  brings  that  money,  he  clandestinely  and  secretly  takes 
out  other  money  for  his  ovm  use,  he  is  as  much  guilty  of  a 
felony  as  if  he  had  had  no  care  of  the  money,  or  access  to  the 
bag  or  drawer  whatsoever. 

Tatom's  Case,  f  Sect.  8.  So  ako  where  a  person  being  left  in  an  apartment, 
O.  B.  May        pawns  the  furniture  or  other  property  under  his  care,  with  a  felo- 

Sessloa.  1785,     *  •  i     •        ^       ^     i  -^    --c  •    r  i 

B«t  see  post,      nious  design  to  steal  it,  it  is  felony. 

Ch.  45.  page  3f7,  sect  10. 

t  Sect.  9-  And,  in  general,  where  the  delivery  of  the  properly 
is  made  for  a  certain,  special,  and  particular  purpose,  the  pos* 
session  is  still  supposed  to  reside,  unparted  with,  m  the  first  pro- 
prietor. Therefore,  where  a  master  delivers  goods  to  his  servant 
to  carry  to  a  customer,  but  instead  of  so  doing  he  converts  them,. 
on  his  way,  to  his  own  use,  it  is  a  felonious  taking ;  for  the  mas- 
ter had  a  right  to  countermand  the  delivery  of  them,  and  there- 
fore the  possession  remained  in  him  at  the  time  of  the  conver- 
sion. 

(a)  O.  B.  1779,  f  Sect.  10.  So  also,  if  a  watchmaker  steal  a  watch  delivered 
?6?O^B.i758  ^^  ^^  ^°  clean ;  (a)  or  if  one  steal  clothes  delivered  for  the  pur- 
Mo.  1*8.  *  pose  of  being  washed ;  (b)  or  goods  in  a  chest  delivered  with  the 
(c)O.B.  1779,  key  for  safe  custody  ;(c)  or  guineas  delivered  for  the  purpose  of 
(!()  Ami  Atkin-  ^^^8  changed  into  half-guineas ;  (cf)  or  a  watch  delivered  for  the 
son's  Case,  purpose  of  being  pawned :  (e)  in  all  these  instances,  the  goods 
Cases  Cro.  taken  have  been  thought  to  remain  in  the  possession  of  the  pro- 
law,  «47.  prietor,  and  the  taking  of  them  away  held  to  be  felony. 

(e)  Cases  Cro.  Law.  330. 

Sect. 


^3)  A  man  cannot  be  said  to  take  that  of  which 
he  IS  already  in  possession.  Lord  Coke,  therefore, 
makes  a  distinction  between  a  poMsmon  and  a  bare 
€httge :  "There  is,"  says  he,  "  a  diversity  between 
a  possession  and  a  charge;  for  when  I  deliver 
goods  to  a  man,  he  hath  the  possession  of  the 
goods,  and  may  have  an  action  of  trespass  if  they 
be  taken  or  stolen  out  of  his  possession.  But  my 
butler  or  cook  that  in  my  house  hath  charge  of  my 
Tessels  or  plate,  hath  no  possession  of  them,  nor 
shall  have  any  action  of  trespass  as  the  bailee  shall; 
and  therefore  if  they  steal  the  plate,  &c.  it  is  Ur- 
ceny.   And  so  it  b  of  a  shepherd ;  for  these  thin^ 


be  in  onere  et  turn  in  pomaume  promi,  cod,  pastO' 
ris,  &c."  "  So  if  a  tavemer  set  a  piece  of  plate 
before  his  guest  to  drink  in  it,  and  be  carry  it 
away,  it  is  larceny ;  for  it  is  no  bailment."  With 
respect  to  cases  of  possession,  he  states  the  dis- 
tinction between  those  who  gain  possession  anhma 
fiaundi  and  such  as  do  not.  The  intent  to  steal,  he 
says,  must  be  when  the  thing  comes  to  his  hands 
or  possession ;  for  if  he  hath  possession  of  it  once 
lawfully,  though  he  hath  tlie  animus  Jurandi  i^Ur- 
toardt  and  carrieth  it  away,  it  is  no  larceny.  (S 
Inst  47.  107.) 
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Sect.  11.  Alao  h  ieems  dear,  that  if  a  carrier,  after  he  has  JliMt.2or. 
brought  the  goods  to  the  place  appointed,  take  them  away  again  ?*X^'  ^^^ 
secretly,  animofurandi,  he  is  guilty  of  felony;  because  the  pos*  iHaie'dOd. 
session  which  he  received  from  the  owner  bein^  determined,  his 
second  taking  is  in  all  respects  the  same  as  if  he  were  a  mere 
stranger. 

Stci.  12.  And  not  only  he  who  first  lays  his  hands  on  my  ]  Hale,507, 
goods  himself,  but  in  many  cases  he  who  receives  them  from  ^  ^^^  los. 
another,  may  be  guilty  of  feloniously  taking  them ;  as  if  a  person  f  s|^'^]|^ 
intending  to  steal  my  horse,  take  out  a  replevin,  and  thereby  have  Ba^m.  276. 
the  horse  delivered  to  him  by  the  sheriff;  or  if  one,  intending  to 
rifle  my  goods,  get  possession  from  the  sheriff,  by  virtue  of  a 
judgment  obtained,  vrithout  any  the  least  colour  or  title,  upon 
false  affidavits,  &c.  in  which  cases  the  making  use  of  legal  pro- 
cess is  so  far  from  extenuating  that  it  highly  aggravates  the 
offence,  by  the  abuse  put  on  the  law,  in  making  it  serve  the  pur* 
poses  of  oppression  and  injustice. 

Sect.  13.  Also  he  who  steals  m^  goods  from  /.  S.  who  had  is  E.  4.  s. 
stolen  them  before,  may  be  indicted,  or  appealed,  as  having  fr^l^'^g)®*' 
stolen  them  frx>m  me,  because  in  judgment  of  law  the  possession  ^^^  ^^* 
as  well  as  the  property  always  continued  in  me.  B.Cofoii.7i. 

t  Sect.  14.  And  it  seems,  that  where  the  property  is  obtained 
with  a  preconcerted  design  to  steal  it,  the  possession  is  supposed 
to  continue  with  th^  true  owner^  whatever  may  be  the  means  or 

le  pretence  under  which  the  property  is  obtained. 

i*  Sect.  15.  Therefore  where  a  person  goes  into  a  shop  under 
pretence  of  buying  goods,  (y*)  and  they  lire  delivered  to  him  to  (f)^jm. 
look  at,  and  he  dien  runs  away  with  them ;  or  where  a  person  ^^* 
^oes  into  a  market  and  obtains  a  horse  for  the  purpose  of  tiying 
Its  paces,  (g)  and  rides  away  with  it ;  it  is  felony.  (^)KeIy. 

f  Sect.  16.  So  also  if  a  person  hire  a  horse  of  a  livery-stable-  Case  of  John 
keeper,  to  go  to  a  particular  place,  and  promise  to  return  in  the  ^^'  ^ 
evening  of  the  same  day,  but  instead  of  so  doing,  immediately  Se«!i779»^ 
sells  the  horse,  and  converts  the  money  to  his  own  use,  it  is  fe-  Casei  C.  L. 
lony.  .18^- 

i*  Sect.  17.  So  also  where  a  person  hired  a  post-chaise  for  Major  Sem- 
three  weeks  or  a  month,  to  go  a  tour  round  ^  the  North,  for  the  Ejf!*^!?^ 

.use  of  which  it  was  agreed  that  he  should  piQr  at  the  rate  of  five  jQus«!kiV86. 

.shillings  a  day  during  the  time  that  he  kept  it;  and  that,  on  his  Caaes  C.  U 
return,  if  he  chose  to  keep  it,  the  price  was  fifty  guineas,  and  he  ^^* 

.went  away  with  it,  and  never  returned  it,  it  was  determined  to  be 

Jarceny. 

-f|  Sect.  18.  So  where  a  person  left  a  note  at  a  hosier's  shop,  sharpletsatid 
desiring  that  he  would  send  some  silk  stockings  to  his  lodgings  Oveatrez's 
to  look  at,  and  looked  out  three  pair,  and  went  away  with  them  ^^^  ^mrw 
while  the  hosier,  by  his  desire,  went  home  to  fetch  other  goods,  sess.  iVrs. 
.  h^  was  adjudged  guilty  of  larceny.  Caaet  c.  L.  88. 

i*  Sect.  19.  So  where  A.  obtained  a  bill  of  exchange  from  B.  Aickle's  Case, 
under  a  pretence  of  discounting  it,  but  instead  of  so  doing  con-  ^^^* 
verted  it  to  his  ovm  use.  ^' 

VOL.  I.  L  t  Sect. 
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Rex  V.  Patch,         \  Sect.  fi!0.  So  also  to  obtain  the  delivery  of  money  with  a 
Cases  C.L.       design  feloniously  to  take  it  away»  under  the  false  bretence  o^  , 
'^*  having  found  a  diamond  ring  of  great  value,  or,  as  it  is  called,  by 

the  practice  of  ring'dropping,  has  been  determined  to  be  a  taking 

from  the  possession  of  the  owner; 

Rex  V.  Homer,  f  Sect.  21.  So  also  where  the  prisoner  decoyed  the  prosecutor 
CaW.  Rep.  295.  jnto  a  public-house,  and  introduced  the  play  of  cutting  cards,  and 

then,  under  pretence  of  having  won,  swept  the  prosecutor's 

money  into  his  hand,  and  ran  away  with  it. 

Wilkins'sCaae,  t  Sect.  22.  So  where  t  tradesman  delivered  a  parcel  of  goods 
Old  Bailey,  to  his  Servant  to  carry  to  a  customer,  and  the  prisoner  contrived 
^JiS  ^«"-  ^..^  to  meet  the  servant  on  his  way,  and  on  pretence  that  he  was 

i7os^,  on  a  case        ••■••i»i  t  f« 

reserved.  g<»ng>  by  t^e  desire  of  the  customer,  to  the  master  s  shop,  to 

fetch  this  parcel  in  lieu  of  another,  obtained  the  delivery  of  it,  by 
exchanging  it  for  a  parcel  of  old  rags  of  no  value,  which  he  had 
purposely  with  him,  it  was  deterdained  to  be  a  felonious  taking 
of  the  property  from  the  possession  of  the  master, 

(a)  Charfe*  f  Sect.  23.  But  if  it  appear  that  the  horse,  chaise,  or  othei* 

wood's  Case,  property  was  fairly  and  bonajide  hired,  (a)  or  that  the  goods 

s^   '  were  really  sold,  and  a  credit  given  to  the  party,  (6)  or  that  the 

(i)  Pepper's  person  actually  played  at  cards  on  his  own  account,  and  lost  the 

n  "^^qP*  ^'  o«  nio^ey,  (c)  the  property  in  such  cases  is  changed,  and  the  poa- 

(c?Rex*i>.^  '  session  of  it  out  of  the  first  owner,  and  therefore  the  fraudulent 

Nicholson^  Conversion  of  it  afterwards  cannot  be  felony ;  for  to  constitute 

Jones,  and  larceny,  the  felonious  design  must  exist  at  the  time  the  property 
Chappie,  O.  B.    .    ^x^^i'^  (A\  r    V      J 

Jan.*Sess,i794,  "  obtained.  (4) 
coram  Macdonald,  Chief  Baron,  present  Gbose  and  Rookk,  Jtutieeg. 

See  the  case  of  Sect.  24.  It  seems  not  to  have  been  clearly  settled  at  common 

fshow^?'*'  law,  whether  a  lodger  who  stole  the  furniture  of  his  lodgings, 

where  in  Tri-  were  indictable  as  a  felon,  inasmuch  as  he  had  a  kind  of  special 

nit^Temi,  1  property  in  the  goods,  and  was  to  pay  the  greater  rent  in  consi- 

Sis  quatiOTf'^^'  deration  of  them ;  but  if  it  had  appeared  clearly,  from  the  whole 

was  argued  on  circumstances  of  the  case,  that  the  first  intention  of  the  party  in 

a  special  ver-  coming  to  the  house  was  not  to  have  the  conveniency  of  lodging 

f!?!l^^**  tl^^'  in  it,  but  only,  under  the  colour  thereof,  to  have  the  better  oppor- 

mineatooeno  .'       i««/i««  t  iii**  r  t      %  ■  » 

felony.  tunity  of  riflmg  it,  and  to  elude  the  justice  of  the  law,  by  endea- 

Kely.  94. ai.  vouring  to  keep  ont  of  the  letter  of  it,  by  gaining  a  possession  of 
Show.  ST.         ^jjg  goods  with  the  consent  of  the  owner,  I  cannot  see  any  good 

reason  why  such  a  person  should  not  be  esteemed  as  much  a 
felon  as  a  mere  stranger,  inasmuch  as  his  whole  design  was  to 
defraud  the  law,  and  the  consent  of  the  ovtmer  was  grounded  on 
a  supposition  of  his  coming  as  a  lodger,  and  could  never  have 
been  gained  if  the  truth  had  appeared,  which  the  party  shall  get 
no  advantage  by  falsifying ;  and  it  brings  a  contempt  upon  thp 
justice  of  the  nation  to  suffer  its  laws  to  be  evaded  by  such  little 

contrivances. 

(4)The  result  and  principle  of  these  cases  when  possession.    But  if  a  credit  was  given  by  the 

a  delivery  is  obtamed  by  fraud  is  this;  that  when  owner,  and  he  intended  to  part  with  his  goods  ab« 

the  delivery  is  obtained  from  the  owner  by  fraud  solntely,  and  not  merely  the  possession,  then  it  is 

and  falsehood,  with  an  intent  at  the  tinu  to  steal  not  a  felony,  akhongh  the  person  receiving  them 

the  article  delivered,  it  is  a  felony,  and  the  deli-  intended  never  to  pay  for  or  return  them. 
rtrj  in  fact  by  the  owners  will  not  pass  the  legal 
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eoobjfaiioes.    Howeier,  dus  qiiegtioii  w  now  settled  by  the  sta- 
tute 3  and  4  Will,  and  Mary>  c.  9. 

As  to  THE  8BCOND  POINT,  viz.  What  shall  be  said  to  be  such 
a  carrying  away  <^  the  thing  stolen,  as  will  bring  the  case  within 
the  word  asportanfit^ 

Sect.  25.  The  word  ^'  asportavtf*  is  necessary  in  every  indict-  3Init.i08. 
ment  of  larceny ;  and  it  seems,  that  any  the  least  removing  (5)  ^  Vent.  215. 
of  the  thin^  taken  from  the  place  where  it  was  before,  is  suffi-  s.  R  c!^S6. 
cient  for  this  purpose,  though  it  be  not  quite  carried  off;  and  B.  Cor.' 107. 
upon  this  ground  the  guest,  who,  having  taken  off  the  sheets  dlnsti09. 
from  his  b^  with  an  intent  to  stead  them,  carried  them  into  the  1^^%^^ 
hall,  and  was  apprehended  before  he  could  get  them  out  of  the  Crom^^e*. 
house,  was  adjudged  guilty  of  larceny. 

Sect.  26.  So  also  was  he  who  having  taken  a  horse  in  a  close  Ddt  p.50i. 
widi  an  intent  to  steal  him,  was  apprehended  before  he  could  get  Kdj.  3i. 
him  out  of  the  dose. 

Sect.  27.  Neither  is  he  less  guilty  who  pulls  off  the  wool  from  («)  See  Mv- 
another's  sheep,  or  (a)  strips  their  skins,  with  an  intent  to  steal  ^"'*^!f®' 

"»«™-  2d  edit  158. 

Sect,  28.  So  also  is  he  who  intending  to  steal  plate,  takes  it  Kely.si. 
out  of  a  trunk  wherein  it  was,  and  lays  it  on  the  floor,  and  is  aur-  1  Hole,  508. 
prised  before  he  can  carry  it  off. 

t  Sect.  29.  So  also  where  a  man,  with  a  felonious  intention,  Coslef s  Case, 
had  removed  goods  from  the  head  to  the  tail  of  a  waggon,  it  was  ^"®*  ^-^ 
held  a  sufficient  removal  to  constitute  a  canying  away. 

f  S^.  30*  So  also  where  a  diamond  ear-ring  was  snatched  Lapier's  Case, 
from  a  lady's  ear,  but  lodged  in  the  curls  of  her  hair,  it  was  heki  ^f*  ^'  ^ 
to  be  a  sufficient  asportation,  although  it  was  not  taken  away  by 
the  thief. 

ir  Sect*  SI.  But  where  a  man  was  indicted  for  stealing  the  Cases  a  L. 
contents  of  a  bale  of  goods  in  a  waggon,  and  it  appeared  that  S04.fio<if. 
the  bale  lay  horizontally,  and  that  he  had  set  it  on  its  end,  but 
had  not  removed  it  from  the  spot,  it  was  held,  upon  a  case  re* 
aeirad,  not  to  be  a  sufficient  carrying  away. 

As  to  TH£  THiBD  POINT,  vtz.  By  whom  larceny  may  be  com- 
mitted. (6) 

Sect.  32.  It  is  certain,  that  a/cwie  covert  may  be  guilty  thereof  1  Hale,  514. 
by  stealing  the  goods  of  a  stranger,  but  not  by  stealing  her  hus-  f^|,^\ 
band's,  because  a  husband  and  wife  are  considered  as  one  person  b.  Cor.  14. 77. 
in  law ;  and  die  husband,  by  endowing  his  wife  at  the  marriage  IMu  c.  104. 
with  all  hb  worldly  goods,  gives  her  a  kind  of  interest  in  them;  ^g^^^^f^ 
for  which  cause,  even  a  stranger  cannot  commit  larceny  in  taking  s.  P.  C.  94. 
the  goods  of  the  husband  by  the  delivery  of  his  wife;  as  he  Cfom.S5. 

may 

(5)  The  dyil  law  and  the  law  of  England  agree  (6)  Joint  tenant  or  tenant  in  common  of  a  cbat- 
on  tlui  point, "  Quiun  ergo  furtnm  sit  contrectaiio,  tel  cannot  be  gnUtj^  of  stealing  the  same  from  each 
Le.  rdtrn^a  loeo."  Hoaec  Bern.  Jur.  $  1041.         other,  for  the  property  and  poswission  is  in  both. 

(1  Hale,  513.) 
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Grotius  de 
Jure»  b.  2. 
c.  2>  s>  6$  7* 
Puffend.  b.  t. 
c.  6. 

Britton,  c.  10. 
Mirr.  c.  4* 


1  Hale,  509. 
1  Mod.  89. 
AUen,  83. 
1  Vent.  187. 

o»  Mf»  w.  *0» 

Strange,  liST. 
S  Comm.  16. 


may  by  taking  away  the  wife  by  force  and  against  her  will,  too- 
ther with  the  goods  of  the  husband.  (7) 

Sect,  33*  It  is  said  to  be  no  felony  for  one  reduced  to  extreme 
necessity,  to  take  so  much  of  another's  victuals  as  will  save  him 
from  starving ;  but  if  such  his  necessity  be  owing  to  his  unthrifti- 
ness,  surely  it  is  far  from  being  any  excuse,  f  And  this  seems 
to  be  an  unwarranted  doctrine,  borrowed  from  the  notions  of 
rHaleVM.  565.  some  civilians ;  at  least  it  is  now  antiquated,  the  law  of  England 
4  Comm.  91..     admitting  no  such  excuse  at  present.     But  a  judge  ought  to  be 

tender  in  these  cases,  and  use  much  discretion  and  moderation. 

As  to  THE  FOURTH  POINT,  viz.  What  are  such  goods,  (8)  the 
stealing  whereof  may  amount  to  felony. 

Sect  34.  First,  They  ought  to  be  no  way  annexed  to  the 
freehold.  And  therefore  it  is  no-larceny,  but  a  bare  trespass,  to 
steal  com  or  grass,  growing,  or  apples  on  a  tree,  or  lead  on  a 
church  or  house ;  but  it  is  larceny  to  take  them  being  severed 
from  the  freehold,  whether  by  the  owner,  i^  even  by  the  thief 
himself,  if  he  sever  them  at  one  time,  and  then  come  again  at 
another  time  and  take  them.^— And  the  general  reason  of  this 
distinction  between  chattels  fixed  to  a  freehold  and  those  lying 
loose,  perhaps  may  be  this ;  because  the  former,  not  being  to  be 
removed  without  trouble  and  difficulty,  are  not  so  liable  to  be 
stolen,  and  therefore  need  not  to  be  secured  by  so  severe  laws  aa 
the  other  require,  f  But  many  of  the  descriptions  of  property 
which  come  within  this  notion  of  an  adherence  to  the  freehold^ 
being  thereby  placed  in  a  situation  extremely  precarious  and  un- 
protected, the  legislature  has  from  time  to  time  imposed  various 
penalties  upon  the  stealing  of  them ;  which  will  be  fully  con- 
sidered in  a  subsequent  part  of  this  chapter. 

Sect.  35.  Secondly,  They  ought  to  have  some  worth  in 
themselves,  and  not  to  derive  their  whole  value  from  the  relation 
they  bear  to  some  other  thing,  which  cannot  be  stolen,  as  paper 
or  parchment  on  ^hich  are  written  assurances  concerning  lands^ 
or  obligations,  or  covenants,  or  other  securities  for  a  debt  or 
other  chose  in  action.  And  the  reason  wherefore  there  can  be  no 
felony  in  taking  away  any  such  thing  seems  to  be,  because,  gene- 
rally speaking,  they  being  of  no  manner  of  use  to  any  one  but 
the  owner,  are  not  supposed  to  be  so  much  in  danger  of  being 
stolen,  and  therefore  need  not  to  be  provided  for  in  so  strict  a 
manner  as  those  things  which  are  of  a  known  price,  and  every 

body's 


Strange,  113S. 
Sets.  Cas.  S78. 
5  Inst.  109. 

B.  Cor.  165. 
Crora.  27. 

a  Rep.  as. 

4  Comm.  154. 


(7)  If  a  wife  commit  larceny  in  the  company  of 
her  husband,  both  of  them  may  be  indicted,  and 
if  the  husband  bp  convicted  the  wife  sbail  be  ac- 
quitted. Bot  if  the  husband  be  acquitted,  and  it 
appear  that  the  felony  was  her  own  voluntary  ac^ 
(by  which  most  be  understood  that  the  husband  if 
present  had  no  knowledge  of  or  participation  in  tbe 
fact,)  she  may,  upon  the  same  indictment,  be  con* 
▼tcted,  for  the  charge  is  joint  and  several.  And  if 
'  a  woman  insist'  that  she  is  the  wife  of  die  man  in 
;. whose  company  the  felony  was  done,  she  may  be 
indicted  by  lier  husband's  name  and  her  own  with 
ta  aliu  and  tbe  addition  of  spinster*  and  it  will  lie 


upon  her  to  prove  her  coverture,  or  else  she  may  be 
found  guilty,    (t  East,  p.  560.) 

(8)  There  can  be  no  property  in  the  human 
body,  either  living  or  dead.  In  tlie  case  of  Dr. 
Handasyde,  trover  was  brought  agtiinst  him  for  « 
hum  furtu?«,  the  bodies  of  two  children,  which 
grew  together.  Lord  Chan.  Willes  held  tbe  ac- 
tion would  not  lie,  as  no  person  had  any  property 
in  corpses.  It  is  usual,  however,  to  indict  those 
who  steal  dead  bodies,  as  offenders  against  public 
decency.  A  late  statute  has  also  passed,  54  Geo.  5. 
c.  101.  making  it  felony  to  steal  any  child  under 
10  years  of  age.     VUt  tmU,  p.  128.  the  sUtute. 


/  * 
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bbdy's  mone)r;.and  for  the  like  reason  it  19  no  felonj  to  take 
awaj  a  villain,  or  an  infant  in  ward.  Sic. 

Sect.  36..  Thirdly,  They  ought  not  to  be  things  of  a  base  s  Insr.  102. 
■ature,  as  dogs,  cats,  bears,  foxes,  monkeys,  ferrets,  and  the  like,  ^  u' g^|* 
which,  howsoever  they  may  be  valued  by  the  owner,  shall  never  croin.'d6. 
|)e. so. highly  regarded  by  the  law,  that  for  their  sakes  a  man  shall  Dalt.  c  103, 
die ;  as  he  may  for  stealing  a  hawk,  known  to  him  to  be  re-  J  ^''*»  *^J^ 
claimed,  not  only  by  force  of  the  statute  of  37  Ed.  3.  c.  19-  but 
also  at  common  law,  in  respect  of  that  very  high  value  which 
was  formerly  set  upon  that  bird. 

i*  Sect.  37  •  But  by  the  10  Geo.  3.  c.  18.  stealing  any  dog  or 
dogs  of  any  kind  or  sort  whatsoever  from  the  owner  thereof,  or 
from  any  person  entrusted  by  the  owner  therewith,  or  know- 
ingly selling,  buying,  receiving,  harbouring,  keeping,  or  detaining 
my  9uch  dog  or  dogs,  is  a  misdemeanor. 

As  to  the  FIFTH  POINT,  viz.  How  hr  the  goods  taken  away 
oiight  to  belong  to  another. 

Sect.  38.  It  seems  agreed,  that  the  taking  of  goods  whereof  no  1  Hale,5if. 
one  had  a  property  at  the  time,  cannot  be  felony ;  and  therefore,  ^  Cor.  i90. 
that  he  who  takes  away  treasure-trove,  or  a  wreck,  waif,  or  stray,  l^nj^'iosL 
before  they  have  been  seized  by  the  persons  who  have  a  right  s.  P.  C.  95! 
thereto,  is  not  guilty  of  felony,  and  shall  be  only  punished  by 
fine,  tec. 

Sect.  39.  Neither  shall  he  who  takes  a  fish  in  a  river  or  other 
great  water,  wherein  they  are  at  their  natural  liberty,  be  guilty  of 
felony,  as  he  may  be  who  takes  them  out  of  a  trunk  or.  pond.  Sic. 

'    Sect:  40.  Upon  the  like  ground  it  seems  clear,  that  a  man  Vide  post, 
cannot  commit  a  felony  by  taking  deer,  hares,  or  conies,  in  a  in  this  chapter. 
forest,  chase,  or  warren,  or  old  pigeons  being  out  of  the  house,  Sec.  • 

Sect.  4 1 .  But  it  is  agreed,  that  one  may  commit  larceny  in  taking  7  Co.  is. 
such  or  any  other  creatures  fern  natura,  if  they  be  fit  for  food,  ?f  ^"1  ^^* 
ifcnd  reduced  to  tameness,  and  known  by  him  to  be  so ;  and  it  is  £d.  4.  a! 
seems  the  most  plausible  opinion,  that  it  is  felony  to  steal  wild  B.  Cor.9S.i55. 
pigeons  in  a  dove^honse  shut  up,  or  hares  cA*  deer  in  a  house,  or  |^  ^  _ 
even  in  a  park,  inclosed  in  such  a  manner  that  the  owner  may  sinst.  109.* 
take  them  whenever  he  pleases,  without  the  least  danger  of  their  18  H.  8. 2. 
escaping,  in  which  case  they  are  as  much  in  his  power  as  fish  in  ^^  ^  ^' 
a  pond,  or  young  pigeons,  or  hawks  in  a  nest,  &c.  in  taking 
of  which,  for  the  like  reason,  it  seems  to  be  agreed  that  felony 
may  be  committed. 

Sect.  42.  Also  it  seems  clear,  that  one  may  commit  felony  by  1  Hale,5ii. 
taking  away  swans  marked  or  pinioned,  or  those  which  are  ^  ^**- 1^*  i8. 
unmarked,  if  they  be  kept  in  a  pond  or  private  river ;  neither  do  I  ^^^^  98?^o9. 
see  why  it  is  not  as  much  felony  to  steal  the  eggs  of  such  swans  By  si* Hen  8.  c! 
or  hawks,  as  it  is  to  steal  their  young  ones,  unless  it  be  because  i*-  >t  ^  felongr 
1 1   Hen.  7.  c.  1 7.  has  appointed  a  less  punishment  for  this  iL^ot  oTmy 

ofience.  nests  in  the 

king's  lands.    This  is  repealed  by  the  general  words  of  1  Maiy,  c  1. 

Sect.,  43.  However,  there  is  no  doubt  but  that  the  taking 
of  domestic  beasts,  as  horses,  mares,  colts,  &c.  or.  of  any  crea-  •' 

tures  .  •..   ■ 
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ttures  iirhfttBoeTer,  which  are  domita  natura,  ta,d  it  for  food, 
as  ducks,  hens,  geese,  turkeys,  peacocks,  or  their  egp,  or  joug 
ones,  may  be  felony. 

S.  pf  C.^96.  ^^^'  ^'  ^'^^  ^^  ^  ^^^\  ^^^  ^^^^^  ^^y  ^  feloDy  in  takkig 
l>7er»99.  *  '  goods  the  owner  whereof  is  unknown,  in  which  case  the  king 
Dait.  c  103.      shall  hate  the  goods,  and  the  offender  shall  be  indicted  for  taldng 

bona  cufusdam  kominis  ignoti, 

7  Ed.  4. 14»  15.  Sect.  45.  And  it  seems,  that  in  some  cases  the  law  will  rather 
B^ndict^  feign  a  property,  where  in  strictness  there  is  none,  than  suffer  an 
CEiiz.  145.  offender  to  escape;  and  therefore  it  is  said,  that  he  who  takes 
179.  .  awa^  the  go6ds  of  a  chapel,  or  abbey,  in  time  of  vacation,  may 

1  UaJe,  512.      ^^  mdicted,  in  the  first  case,  for  stealing  bona  capMs,  being 

in  the  custody  of  such  and  such ;  and  in  the  second,  for  stealing 
bona  dom&8  vel  ecckma,  8^c, ;  and  dfortwri,  therefore,  it  follows, 
that  he  who  steals  goods  belon^ng  to  a  parish-*eharch»  nay  be 
indicted  for  stealing  bona  parocktanonun. 

iSec^.^46.  And  it  hath  been  adjudged,  that  he  who  takes  off  a 
(h)s  Inst  110.  shrowd  (i)  from  ^  dead  corpse,  may  be  indicted  as  having  stolen 

1  Hde,  515.  ^^  ^^^°^  ^^  ^^^  ^^^  ^^9  owner  thereof  when  it  was  put  on;  for 
Itissaid.sHale,  a  dead  man  can  have  no  property. 

S90.-  and  8  Mod.  249.  that  a  property  must  be  proved  in  somebody  at  the  trial,  or  it  sfaaU  be  presumed 
in  the  prisoner,  from  his  plea  of  not  guilty. 

Sect.  47.  And  there  is  a  special  case  wherein  it  is  said,  that  a 
man  may  commit  larceny  by  the  taking  of  things  whereof  the 
(e)7Hen.6.4S.  absolute  prpperty  is  in  himself;  as  if  A.  (c)  deliver  goods  to  JB. 
B.  Cor.  45!i60.  ^^^S  ^  tailor,  or  carrier,  8cc.  and  afterwards,  with  an  intent 
C*  Elis.  596.  *  to  make  him  answer  for  them,  fraudulently  and  secretly  take  them 
s.  P.  c.  26.  away ;  for  B.  had  a  special  kind  of  property  in  the  goods  so  deli- 
Dait!  c.Vo5.  vered  to  him,  in  respect  whereof,  if  a  stranger  (d)  had  stolen  them, 
(d)  Keilw.  70.   he  might  have  been  indicted  generally  as  having  stolen  B.'s  goods^ 

and  the  injury  is  altogether  as  great,  and  the  fraud  as  base,  where 
they  are  taken  away  by  the  very  owner. 

As  to  THE  SIXTH  POINT,  VIZ.  Of  what  value  the  goods  stolen 
must  be. 

M  Ass.  99,  ^^^'*  ^'  ^^  ^^®y  ^®  ^^^  ^'  ^^  value  of  twelve  pence,  or  under^ 

B.  Cor.  84!  65.  the  offence  can  be  but  petit  larceny. 

S.  P.O.  24.    S  Roll.  78.  Dalt  c.  101.   S  Inst.  189.  Kely.  68.   4Coiii.fSa. 

^P.  C.  54.  Sect'  40.  Yet  if  two  persons,  or  more,  together,  steal  ^oods 

Crom.^96.  ^'      above  the  value  of  twelve  pence,  every  one  of  them  is  guilty  of 

grand  larceny,  for  each  person  is  as  much  an  offender  as  if  he  had 

been  alone. 

» 

S.  p.  C.  24.  Sect.  50.  Also  it  seems  the  current  opinion  of  all  the  old  books, 

CrOTa^*S6^^'  that  if  one  at  several  times  steal  several  parcels  of  goods,  each 
Dalt  c.  1*01.  under  the  value  of  twelve  pence,  but  amounting  in  the  whole  to 
s  Keb.  719.       more,  from  the  same  person,  and  be  found  guilty  thereof  on  the 

same  indictment,  he  shall  have  judgment  of  death,  as  for  grand  lar- 
ceny. 

Petrie'sCase  "^  '^^^^'  ^^'  ^"*  *^®  severity  of  this  rule  of  law  is  now  obso- 

Caaes  in  Cro.'  lete  J  and  it  seems  to  be  settled,  that  the  vidue  of  the  property 
l^w,  ts9.         stolen  must  not  only  be,  in  the  whole,  of  such  an  afnount  as  the 

law 
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law  requires  to  constitute  grand  larceny,  but  that  the  stealing  See  alio  i  Hale, 
must  be  to  that  amount  at  one  and  the  same  particular  time  ;  for  ^^* 
things  stolen  at  difiPerent  times  are^  in  fact,  different  acts  oif  steal- 
ing; apd  no  number  of  petit  larcenies  will  amount  to  a  grand  lar- 
ceny,  nor  any  number  of  grand  larcenies,  where  it  depends  on  the 
value  of  the  property  stolen,  to  a  capital  offence. 

As  to  THB  SEVENTH  POINT,  viz.  Where  the  offence  of  larceny 
may  be  tried. 

Sect.  52.  It  is  certain,  that  he  who  steals  my  goods  in  the  ^^  ^^*  4*  ^' 
county  of  B.  and  carries  them  to  the  county  of  C.  may  be  1.  App^si^^** 
indicted  or  appealed  in  the  county  of  C.  as  well  as  that  of  B,;  B.  Cor.Vi.' 
because  the  possession  still  continuing  in  me,  every  moment's  ^  ^^le,  5o7. 
continuance  of  the  trespass  is  as  much  a  wrong,  and  may  come  ^        ^^^ 
under  the  word  cepit  as  much  as  the  first  taking;  yet  a  pirate 
carrying  the  goods  whereof  he  robbed  me  at  sea  into  any  county, 
cannot  be  indicted  for  felony  there,  because  the  original  taking 
was  not  such  a  felony  whereof  the  common  law  takes  cogni- 
zance. 

f  SecL  53.  By  13  Geo.  3.  c.3 1 .  s.  4.  it  is  recited,  '^  that  whereas 
^*  it  frequently  happens  in  both  parts  of  the  united  kingdom,  that 
**  persons  having  stolen,  or  oUierwise  feloniously  taken  away 
*^  money,  cattle,  goods,  or  other  effects,  carry  die  same  into 
**  the  other  part  of  the  united  kingdom,  and  there  have  the  said 
^'  money,  cattle,  goods,  or  other  effects,  in  their  possession  or 
"  custody ;  and  doubts  have  been  entertained,  whether  they  could 
^  he  indicted  and  tried  in  that  part  of  the  united  kingdom,  as  the  Penons  who 
^'  original  offence  was  not  there  committed ;"  and  enacted,  '\  That  jJo^ily^&c^'fn 
^  if  any  person  or  persons  having  stolen,  or  otherwise  feloniously  eitber  part  of 
**  taken  money,  cattle,  goods,  or  other  effects,  in  either  part  of  *«  ^musd  king- 
**  the  united  kingdom,  shall  afterwards  have  the  same  money,  dictecTfOT  Aeft,* 
'*  cattle,  goods,  or  other  effects,  or  any  part  thereof,  in  his,  her^ 
**  or  their  possession  or  custody^  in  the  other  part  of  the  united 
*'  kingdom^  it  shall  and  may  be  lawful  to  indict,  try,  and  punish 
''  such  person  or  persons  for  theft  or  larceny  in  that  part  of  the 
**  united  kingdom  where  he,  she,  or  they  shall  so  have  such 
^  money,  cattle,  goods,  or  otber  effects,  in  his,  her,  or  their  pos- 
'^  session  or  custody,  as  if  the  said  money,  catde,  goods,  or  other 
'*  effects,  had  been  stolen  in  that  part  of  the  united  kingdom.'^ 

+  Sect  54.  By  13  Geo.  3.  c.  31.  s.  5.  it  is  further  enacted.  Receivers  of 
'*  That  if  any  person  or  persons,  in  either  part  of  the  united  ^^^^ '^^ 'of 
^  kingdom,  shall  hereafter  receive  or  have  any.  money,  cattle,  the  onited 
''  ^Dods,  or  other  effects,  stolen,  or  otherwise  feloniously  taken,  kiogdom, 
'*  m  the  other  part  of  the  united  kingdom,  knowing  the  same  to  ''"^^I!?  £f 

-  -  *,  -i..-        1^1  1  same  to  be 

*'  be  8tole;Q,  or  otherwise  feloniously  taken,  every  such  jperson  or  stolen,  also  K- 
'*  persons  shall  be  liable  to  be  indicted,  tried,  and  punished  for  able  to  b«  pun- 
"  such  offence  in  that  part  of  the  united  kingdom  where  be,  she,  ^^* 
"  or  they  shall  so  receive  or  have  the  said  money,  cattle,  goods, 
''  or  other  effects,  in  the  same  manner,  to  all  intents  and  pur- 
"  poses,  as  if  the  said  money,  cattle,  goods,  or  other  effects,  had 
''  been  originally  stolen,  or  otherwise  feloniously  taken,  in  that 
part  of  the  united  kingdofn.^' 
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PetU  Larceny. 

Fo8*73^'         &c^  1.  And  now  we  are  come  to  Petit  Larceny,  whicli 

seems  to  agree,  with  grand  larceny  in  all  the  particulars  above- 
mentioned,  except  only  the  value  of  the  goods ;  so  that  wherever 
an  offence  would  amount  to  grand  larceny,  if  the  thing  stolen 
were  above  the  value  of  twelve-pence,  it  is  petit  larceny  if  it  be 
but  of  that  value,  or  under. 

Sect^  2«  And  if  one  be  indicted  for  stealing  goods  to  the  value 
fSt  ^^'  ^  ^^  ^^  shillings,  and  the  jury  find  specially  that  he  is  guUty,  but 
8.P.  C.  S4.  ^^^^  ^^  goods  are  worth  but  tenrptnce,  he  shall  not  have  judg- 
Dalt  caoi.      ment  of  death,  but  only  as  for  petit  larceny. 

Cromp.  36.    Heley»  66. 

£m  E^M*"*        ^  ^^^*  ^*  -^"^  ^^re  are  no  accessaries  in  petit  larceny ;  and 
foster,  73.'        therefore,  if  two  be  indicted,  one  for  privately  stealing  from  the 

person  a  handkerchief  to  the  value  of  twelve^pencef  and  the  other 
for  receiving  it,  and  the  principal  be  found  guilty  to  the  value  of 
ten-pence  only,  the  accessary  ought  to  be  discharged.     So  if  the 

{principal  be  charged  with  grand  larceny,  and  the  jury  find  the  va- 
ue  to  be  only  ten-pence,  the  accessary  ought  to  be  dischai^ed. 

Sect.  4.  It  seems  that  all  petit  larceny  is  felony,  and  con- 
sequently requires  the  word  felonici  in  an  indictment  for  it.  Yet 
it  IS  certain,  that  it  is  not  punished  with  the  loss  of  life  or  lands, 
but  only  with  the  forfeiture  of  goods  and  chatteb,  and  whipping, 
or  other  corporal  punishment. 

t  Sect.  5.  But  it  is  enacted  by  4  Geo.  I.e.  11.  and  6  Geo.  1. 
23.  "  That  where  any  person  or  persons  shall  be  convicted  of 
grand  or  petit  larceny,  &c.  who  by  the  law  shall  be  intitled 
to  the  benefit  of  clergy,  and  liable  only  to  the  penalties  of 
burning  in  the  hand  or  whipping,  it  shall  and  may  be  lawful  foi* 
the  court  before  whom  they  are  convicted,  or  any  court  held  at 
the  same,  or  any  other  place,  with  the  like  auUiority,  if  tliey 
think  fit,  to  order  such  offenders  to  be  transported  for  th6 
space  of  seven  years." 

t  Sect.  6.  And  at  the  common  law,  a  conviction  of  petit  lar- 
ceny prevented  the  party  from  giving  evidence  as  a  witness  in  any 
court  of  justice;  but  by  the  31  Geo.  3.  c.  35.  it  is  enacted,  *'  That 
''  no  person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
"  viction  for  petit  larceny.'* 

Under  what  circumstances  larceny  is  excluded  the  benefit  of 
clergy  will  be  noted  hereafter,  and  more  particularly  in  the  chapter 
concerning  Clergy.  ■* 

We  have  seen  that  every  larceny  must  include  a  trespass  (p.  142.) 
and  therefore  at  common  law,  where  a  person  or  persons  was  in 
legal  possession  of  a  chattel,  and  fraudulently  converted  it  to  his  own 
use,  it  did  not  amount  to  a  larceny,  but  was  a  mere  embezzlement 
and  breach  of  trust.  Thus  lodgers,  servants,  and  clerks,  who 
held  legal  possession  of  certain  articles,  on  account  of  others, 
were  not  guilty  of  larceny  by  fraudulently  embezzling  them.  To 
remedy  these  defects  a  variety  of  statutes  have  been  passed,  many 
of  them  since  Hawkins  wrote,  not  only  making  persons  liable  who 

were 
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were  not  so  at  common  law,  but  also  extending  a  new  sanction  to 
manj  things  which  were  not  the  objects  of  larceny  at  common 
law.  It  has  not  been  judg^ed  expedient  to  break  into  the  original 
text  of  the  author^  but  to  insert  them  as  follows : — 

1.  By  whom  larceny  may  be  committed^  not  being  responsible 
at  common  law ; — ^viz. 

Lodgers,  servants,  clerks,  agents. 

9^  Of  what  things,  not  being  subjects  of  larceny  at  common 
law; — viz. 

As  being  part  of  the  freehold. 

As  being  of  no  intrinsic  value. 

Of  things  in  which  none  had  a  determinate  property,  and 
herein  of  animals  ^er^  no^iir^. — Lastly,  of  certain  chattels 
placed  under  peculiar  sanction  of  the  legislature,  either  in  ' 
respect  of  themselves,  or  of  the  place  from  whence  they  are 
stolen. 


it 

m 
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Larceny  from  Lodgings  by  the  Lodgers. 

t  Sect.  1.  By  3  Will,  and  Maiy.  c.  9*  s.  5.  it  is  recited  to 
be  a  frequent  practice  for  idle  and  disorderly  persons  to  hire 
lodgings  with  intent  to  have  an  opportunity  to  take  away,  em- 
bezzle, or  purioin  the  goods  and  furniture  being  in  such  lodgings; 
AND  ENACTED,  **  that  if  any  person  or  persons  shall  take  away, 
"  with  intent  to  steal,  embezzle,  or  purloin,  any  chattel,  bedding, 
"  or  ftimiture,  which,  by  contract  or  asreement,  he  or  they  are 
**  to  use,  or  shall  be  let  to  him  or  them  to  use  in  or  with 
such  lodging,  such  taking,  embezzling,  or  purloining  shall  be, 
to  all  intents  and  purposes,  taken,  reputed,  and  adjudged  to 
be  larceny  and  felony,  and  the  offender  shall  suffer  as  in  case 
"  of  felony.'* 

i*  Sect.  2.  It  was  long  doubted  whether,  as  a  lodger  had  a  spe-  (a)Kelj.24.8i. 
cial  property  in  the  goods  which  were  let  with  the  lodgings,  the  ^x  J^P■*^  ^*^ 
steabng  of  them  was  felony  (a);  but  it  was  at  length  decided,  that  Mean,Vshow. 
this  was  not  a  common  law  offence  (6),  and  in  consequence  of  50.  (e)iShow. 
this  decision,  the  above  statute  was  made(c);  it  has  therefore  ^.  ^^^^^ob 
been  determined,  that  if  the  indictment  omit  to  conclude  contra  j^'^|||!  imi 
formam  statuti  {d),  or  if  it  so  conclude,  but  appear  to  be  a  lar-  («)  AonFalk* 
ceny  not  within  the  statute  (e),  it  cannot  be  made  good  as  an  in-  ^^  ?gf^' 
dictment  at  common  law.  1788.^ 

t  Sect.  3.  It  hath  been  ruled,  that  a  ready-furnished  house,  BroWifBCitte, 
the  whole  of  which  is  let,  and  no  part  of  it  reserved  to  the  lessor,  O.  B.  Sept. 
is  the  mansion-house,  and  not  the  lodging  of  the  lessee,  within  ^^'  ^^^^' 
the  meaning  of  this  statute. 

f  Sect.  4.  It  hath  also  been  determined,  that  if  lodgings  be  let  Sarah  Pike's 
to  a  married  woman  during  co-habitation  with  her  husband,  and  ^>  ^^  ^^^ 
the  husband  afterwards  assents  to  the  contract,  the  indictment  r^Q^^^ 
jDiust  state  that  the  lodgings  were  let  to  the  husband,  for  if  it  state  Jwtiee. 
that  they  were  let  to  the  ioife,  it  is  erroneous. 

Sect. 
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EHs.  May^  f  Sect.  5.  So  alio  it  ^eems  that  a  tptfe  cappot  be  indicted  for 

S€^t  Sett!  stealiQg  goods  from  a  lodging  stated  to  have  been  let  by  contract 
1784,  oonm  ^  herhusbondf  if  it  appear  in  evidence^  that  t|ie  hiisband  cp- 
HoTHAM,  habited  with  her  at  the  time  the  felony  was  cominitted,  for  she 

^""^^  is  in  such  case  under  his  coercion,  and  it  shall  be  presumed  to 

have  been  done  by  his  command  or  consent. 

Case  of  Am-  f  Sect.  6.  But  if  the  indictment  state  the  lodgings  as  let  to 

O^  ^T^'  ^^  husband,  and  it  appear  upon  the  evidence,  that  the  lodgings 
Se8s.'i786,  were  in  fact  let  to  the  wife ;  that  thejiusband  seldom  came,  and 
ofram  Ash-  never  slept  there ;  that  the  wife  lived  entirely  upon  her  own  la- 
avuBTfJuttke.  i^ouf.  that  the  goods  were  pawned  by  her  servant;  and  that  at 

the  time  they  were  pawned,  the  husband  was  at  a  distance  in  the 
country;  the  vnfe  maybe  found  guilty;  for  here  it  cannot  be 
presumed  that  she  acted  under  his  coercion. 

Sarah  Bill*^  f  Sect.  ?•  It  has  also  been  decided,  that  if  the  lodgings  are 

case,  o.  B.  1^^  |q  ^wo  persons,  as  to  a  mother  and  to  her  widowed  daughter, 
1761.  ^^     '   ^^  indictment  must  state  the  joint  contract. 

Buder's  case,  f  Sect.  8.  It  has  also  been  ruled,  that  if  it  appear  upon  the 

17^1^*^^'^'*'  evidence,  that  the  felony  was  committed  after  the  term  for  which 

the  contract  was  made,  had  expired,  the'  prisoner  must  be  ac- 
quitted. 

Ann  Pope's  f  Sect.  9*  It  is  also  said,  that  it  is  indispensably  neGe9sary  in 

case,  July  Sess.  an  indictment  on  this  statute,  to  state  the  name  of  the  landlord, 

or  person  by  whom  the  lodgings  were  let. 

The  case  of  (9)  f  Sect.  10.  It  has  also  been  said,  that  the  mere  act  of 

O^'arMf **""'  pawning  the  furniture  let  with  a  lodging  is  hardly  sufficient  evi- 
Sess.  1785,  eo-  dence  against  the  lodger  of  his  intention  to  convert  them  feloni- 
ram  Adai&,  ously  to  his  owu  use,  if  it  appear  that  he  had  been  in  the  habit 
***''^^*  of  so  doing,  for  the  purpose  of  supplying  a  temporary  necessity, 

and  of  restoring  the  goods  to  the  lodgings  at  a  subsequent  time ; 
(«)  The  same  is  for  that  the  statute  30  Geo.  2.  c.  24.  s.  3.  (a)  enacts,  "  That  if 
«9Geo  3^  "  *°y  person  shall  pawn  the  goods  of  another  without  his  con- 
C.57.  u5.         ''  Bent,  he  shall,  on  conviction,  on  the  oath  of  one  witness  before 

''  one  magistrate,  forfeit  twenty  shillings,  and  the  full  value  of 

^'  the  goods,  and  if  not  paid,  be  committed  to  the  house  of  cor- 

''  rection,  as  the  act  directs ;"  and  it  has  been  repeatedly  held, 

.V  -.       -.      that  a  statute  inflicting  a  lesser  penalty  is  to  be  taken,  in  that 

vis,  Casoi  C.^  particular  instance,  as  a  virtual  repeal  of  a  statute  inflicting  a 

setes.  greater  penalty  on  the  same  offepce  (6). 

t  Sect*  11.  It  seems  also,  that  the  goods  charged  to  have  been 
purloined  must  be  furniture  of  such  a  description  as  is  proper  to 
be  let  and  used  with  the  kind  of  lodgings. 

S^^AB^**^  ^  ^^^'  ^^'  ^^  ^*'  ^'®^  *^®®°  decided,  that  an  indictment  on 
DecTsessT  '  ^^  Statute,  stating,  that  C.  D.  the  defendant,  at  such  a  time  and 
1793,  on  a  case  place,  &c.  '*  the  soods  and  chattels  of  A.B.  (the  same  goods  and 
"^7®*'J"'*|*®  "  chattels  being  m  a  certain  lodging-room  in  the  dwelling-house 

twdvp  judges.    "  ^^  ^^^  ^^^  -^'  B.  there  situate,  let  by  contract  by  the  said  A.  B. 

"  to 

(9)  Th«  act  of  fMuming,  it  is  apprehended,  u      nnaccompaoied  byothercireamstancesexphmatoiy 
meiely  eridenoe  of  the  intent,  and  may  or  may  not      of  the  act  and  of  the  intention  of  the  party, 
be  cottdnnve,  aocordmg  as  it  is  accompanied  or 
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<*  to  tlie  aiid  CD.  wd  to  be  uaed  by  tho  ««id  C.  D.  with  the 
"  lodging  aforesaid),  then  and  there  being  found,  feloniously  did 
"  steal,  &c/^  is  good,  as  beiAg  the  common  form  constantly  used, 
although  for  want  of  the  word  ''  then*'  between  ^'  situate**  and 
'*  letf*  it  does  not  appear  but  that  the  contract  was  at  an  end  at 
the  time  the  felony  was  committed. 

Zarcepy  ly  Servants,  i^c. 
Breach  of  trust  by  menial  servants  may  be  committed, 

1.  By  their  going  away  with  such  property  as  may  be  actually 
trusted  to  their  care  and  keeping  during  the  lives  of  their  mas- 
ters. 

S.  By  despoiling  such  property  as  is  constructively  under  their 
care  on  the  death  of  their  masters* 

Aa  to  THE  FiEST  POINT,  wz.  Larceny  by  menial  servants  dur- 
ing the  lives  of  their  masters. 

'\Sect.  1.  By  21  Heo.  8.  c.  7.  s.  1.  it  is  begitbd,  "  That  siosLioi. 
divers,  as  well  noblemen  as  other  the  king's  subjects,  have,  upon 
confidence  and  trusts,  delivered  unto  their  servants  their  caskets, 
and  other  jewels,  money,  goods,  and  chattels,  safely  to  be  kept 
to  the  use  of  their  said  masters  or  mistresses,  and  af^er  such  de- 
livery the  said  servants  have  withdrawn  themselves,  and  gone 
away  from  their  said  masters  or  mistresses,  with  the  said  caskets, 
jewels,  money,  goods,  and  chattels,  or  part  thereof,  to  the  intent 
to  steal  the  same,  and  defraud  their  said  masters  or  mistresses 
thereof,  and  sometime  being  with  their  said  masters  or  mistresses, 
have  converted  the  said  jewels,  money,  and  other  chattels,  or 

Sart  thereof,  to  their  own  use,  which  misbehaviour  so  done  was 
oubtful  in  the  common  law  whether  it  were  felony  or  not ;  and 
by  reason  thereof,  the  aforesaid  servants  have  been  in  great  bold- 
ness to  commit  such  or  like  offences:''  and  it  is  enacteo. 
That  all  and  singular  such  servants,  to  whom  any  such  caskets, 
jewels,  money,  goods,  or  chattels,  by  his  or  their  said  masters 
**  or  mistresses,  shall  from  henceforth  be  so  delivered  to  keep,  that 
''  if  any  such  servant  or  servants  withdraw  him  or  them  from 
**  their  said  masters  and  mistresses,  and  go  away  with  the  said 
caskets,  jewels,  money,  gQods,  or  other  chattels,  or  any  part 
thereof,  to  the  intent  to  steal  the  same,  and  defraud  his  or 
their  said  masters  or  mistresses  thereof,  contrary  to  the  trust 
''  and  confidence  to  him  or  them  put  by  his  or  their  said  masters 
^*  or  mistresses,  or  ^e  being  in  the  service  of  his  said  master  or 
**  mistress,  without  assent  or  commandment  of  his  masters  or 
**  mistresses,  he  embezzle  the  same  caskets,  jewels,  money, 
goods,  or  chattels,  or  any  part  thereof,  or  otherwise  convert 
'*  the  same  to  his  own  use,  with  like  purpose  to  steal  it ;  that  if 
**  the  said  caskets,  jewels,  money,  goods,  or  chattels,  that  any 
**  such  servant  shall  so  go  away  with,  or  which  he  shall  embez- 
**  lie  with  purpose  to  steal  it,  as  is  aforesaid,  be  of  the  value  of 
'^  forty  shillings,  or  above,  that  then  the  same  false,  fraudulent 
**  and  untrue  act  or  demeanour  from  henceforth  shall  be  deemed  Dyer,  5. 
'^  and  aiQudged.  fdony ;  and  he  or  they  so  offending^  to  be  pu- 

*^  nished. 
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This  stetate 
shall  not  extend 
to  an  appren- 
tice, or  one 
within  18  years 
of  age.  27H.  8« 
c.  17.    S8H.  8. 
c.  t.    Rep.  by  « 
1  Mar.  sess.  1. 
c.  1.  an^  made 
perpetuai  by 
5£l.  C.10. 
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See  1  Hale, 
CGTf  668. 
Dalt.  c  102. 
Sammary»  63. 

Dyer,  5. 
Sam.  62,  65. 
3  Inst  105. 
DaJt  c.  102. 


Summ.  63. 
Dalt  c.  102. 
Dyer»  5. 


5  Hen.  7.  16. 
Croro.  50. 
Dalt.  c.  102. 


nished,  as  other  felons  be  punished  for  felonies  committed,  by 
the  course  of  the  common  law.'' 

t  Sect.  2.  But  by  21  Hen.  8.  c.  7.  s.  2.  it  is  provided,  "  That 
this  act,  or  any  thing  therein  contained,  shall  not  in  any  wise 
extend,  or  be  prejudicial  to  any  apprentice  or  apprentices,  nor 
to  any  person  within  the  age  of  eighteen  years,  going  away 
with  his  or  their  master's  goods  or  jewels,  or  otherwise  con- 
verting the  same  to  his  or  their  own  uses,  during  the  time  of 
their  apprenticeship,  or  being  within  the  age  of  e^teen  years, 
but  that  every  apprentice  or  apprentices,  such  person  or  per- 
sons being  withm  the  said  age,  doing  or  offending  contrary  to 
this  present  act,  shall  be,  and  stand  in  like  case  as  they  and 
eveiy  of  them  were  before  the  making  of  this  act;  the  same 
act  to  continue  and  endure  unto  the  next  parliament." 

t  Sect.  3.  The  benefit  of  clemr  was  taken  away  from  all  felo- 
nies within  this  statute  by  27  Hen.  8.  c.  17*  and  restored  by 
1  Edw.  6.  c.  12.  But  by  12  Anne,  c.  7.  it  is  enacted,  ''  That 
whoever  shall  feloniously  steal  to  the  value  of  forty  shillings, 
or  more,  being  in  any  dwelling-house  or  out-house  thereto  be- 
**  longing,  or  shall  aid  or  assist  to  commit  any  such  offence,  shall 
"  be  absolutely  debarred  of  the  benefit  of  clergy." — But  it  is 
PROVIDED,  '*  that  this  shall  not  extend  to  apprentices  under  the 
''  age  of  fifteen  years,  who  shall  rob  their  masters  as  aforesaid." 

In  the  construction  of  this  (2 1 H .  8.)  statute  it  hath  been  holden : 

Sect.  4.  First,  That  it  extends  only  to  such  as  were  servants 
to  the  owner  of  the  ^oods,  both  at  the  time  when  they  were  de- 
livered, and  also  at  the  time  when  they  were  stolen. 

Sect.  5.  Secondly,  That  it  is  strictly  confined  to  such  goods 
as  are  delivered  to  keep,  and  therefore  that  a  receiver,  who  hav- 
ing received  his  master's  rents  runs  away  with  them ;  or  a  ser- 
^  vant,  who  being  entrusted  to  sell  goods,  or  to  receive  money  due 
on  a  bond,  sell  the  goods,  &c.  and  departs  with  the  money,  is 
not  within  the  statute ;  but  that  a  servant  who  receives  his  mas- 
ter's goods  from  another  servant  to  keep  for  the  master,  is  as. 
much  guilty  as  if  he  had  received  them  from  the  master^s  own. 
hands,  because  such  a  delivery  is  looked  upon  as  a  delivery  by. 
the  master. 

Sect.  6.  Thirdly,  That  it  includes  not  the  wasting  or  con- 
suming of  goods,  howsoever  wilful  it  may  be;  nor  the  taking- 
away  of  an  obligation,  or  any  other  bare  chose  in  action. 

Sect.  7.  Fourthly,  That  it  extends  not  to  the  taking  of  such 
things  whereof  the  actual  property  is  not  in  the  master  at  the 
time ;  and  therefore,  that  if  a  servant  having  money,  or  com,  &c. 
delivered  to  him,  melt  down  the  money  of  his  own  head,  without 
the  command  of  his  master,  into  a  piece  of  plate ;  or  turn  the 
corn  into  malt,  and  then  run  away  with  them,  that  he  is  not  within 
the  statute,  because  the  property  of  these  things  is  so  fru*  changed, 
by  ialtering  them  in  such  a  manner,  that  they  cannot  be  known 
again,  and  the  master  cannot  afterwards  take  them  without  a 
trespass:  but  it  is  agreed,  that  if  a  servant  make  a  suit  of  clothes 
of  cloth,  or  a  pair  of  shoes  of  leather,,  delivered  to  him  by  the 

master, 
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master,  and  then  ran  away  with  them^  that  he  is  within  the  sta« 
tute,  because  the  property  is  no  way  altered ;  and  even  in  the 
first  case,  whether  the  very  taking  of  the  plate  or  malt  be  within 
the  statute  or  not,  yet  I  can  see  no  reason,  why  the  whole  act  of 
the  servant  taken  together,  should  not  be  looked  upon  as  a  con- 
version of  the  master's  goods  to  his  own  use,  with  an  intent  to 
steal  them,  which  brings  it  within  the  express  letter  of  the  sta- 
tute ;  and  it  has  been  resolved,  that  a  servant  who  changes  his 
master's  money  from  silver  to  gold,  and  then  runs  away  with  it^ 
&c«  is  within  the  statute ;  and  I  can  see  no  good  distinction  be-*  See  Ciom.  50. 
tween  that  and  the  present  case.  ^^^  ^'  ^^* 

t  Sect.  B.  Fifthly,  That  although  the  statute  21  Hen.  8.  i  Hale,  668. 
c.  7.  exempts  an  apprentice  or  servant  under  the  age  of  eighteen 
years,  from  the  pain  of  felony  enacted  de  novo  by  this  statute, 
namely,  where  goods  are  actually  delivered  to  him,  yet  it  leaves 
him  in  the  same  condition,  as  to  any  felony  at  common  law,  as  if 
he  were  not  excepted;  and  therefore  if  a  butler,  shepherd,  appren- 
tice, or  other  servant,  under  the  age  of  eighteen  years,  felonious- 
ly take  away  goods  not  delivered  to  them  by  the  master,  they  are 
guilty  of  felony  at  common  law,  although'  they  are  under  the 
value  of  forty  shillings,    . 

As  to  THE  SECOND  POINT,  viz.  Larccuy  by  menial  servants 
after  the  death  of  their  masters.  * 

t  Sect,  9*  Menial  servants  were  construed,  by  the  common  i  Hale,  5i5. 
law,  to  be  quodammodo  in  possession  of  their  master's  household 
goods,  between  the  time  of  his  death  and  the  ascertainment  of  his 
legal  representative,  and  therefore  their  embezzling  such  goods 
was  held  not  to  be  felony.     To  remedy  this  inconvenience,  the 
statute  33  Hen.  6.  c.  1.  after  reciting,  ''  That  divers  household 
servants,  as  well  of  lords,  as  of  other  persons  of  good  degree,  had  JS*^^'  ^' 
then  of  late,  shortly  after  the  death  of  their  said  lords  and  masters,  ThUwu  a  pnv 
violently  and  riotously  taken  and  spoiled  the  goods  which  were  of  oess  much  in 
their  said  lords  and  masters  at  the  time  of  their  death,  and  the  ^^  ^°  ?^  ^ 
saine  distributed  among  themselves ;"  enacts,  ^'  That  after  in-  ELcUJlyal^at 
**  fonnation  made  to  the  chancellor  by  the  executors  of  any  such  this  king's 
"  person,  or  two  of  them,  of  such  riot,  taking,  and  spoU;  the  ^^^^^'^^^ 
chancellor,  by  the  advice  of  the  two  chief  justices,  and  chief  ^dTiiofieooes, 
baron,  or  two  of  them,  may  make  out  writs  to  such  sheriffs  as  sometiiM  in 
shaU  be.  thought  necessary,  commanding  them  to  make  such  *****5S!uirof 
*'  proclamation,  as  by  the  said  statute  is  directed,  for  the  offenders  ap^annce,  at 
''  to  appear  in  the  king's  bench  at  such  a  day,  whereupon  if  they  Uieretoniof  the 
"  make  default,  they  shall  be  attainted  of  felony ;  but  if  they  ap-  {"h,^"^* 
**  pear,  they  shall  be  committed  or  bailed,  till  they  have  answered  5ixist!i04. 
'^  the  said  executors  in  such  actions,  which  the  said  executors  will 
**  declare  against  them,  or  any  of  them,  for  the  riot,  taking,  and 
"  spoiling  foresaid.*' 

By  Stat.  39  Geo.  3.  c.  85.  entitled  **  an  Act  to  protect  masters 
against  embezzlements  by  their  clerks  or  servants,"  it  is  enacted 
'*  That  if  any  servant  or  clerk,  or  if  any  person  employed  for  the 

"  purpose 

(1)  See  al«>  It  Ceo.  5.  c.  75.  s.  35.     14  Geo.  3.  c.  78.  s.  di.     And  for  offences  by  tcrranti  in 
particular  Uranches  of  trade^  '^e  5  Bom*  th«  Senrants. 
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'*  purpose  ni  the  capacitjr  of  a  ftemnt  orcierk^  to  fltny  jiersoB  or 
**  persons  wfaonsoever,  or  to  any  body  oNporate  or  politic^  shail 
by  virtae  of  snob  employnient  receive  or  take  into  bis  posses- 
skm  atiy  money,  goods^  bond^  bill,  note,  bankers'  draft,  or  other 
valuable  seoarity,  or  effects,  for,  or  in  the  name  or  on  die  ac- 
count of  his  master  or  masters,  or  employer  or  employers,  and 
shall  fraadalentlyembezeley  secrete  or  make  away  with  the  same 
or  any  part  thereof;  eveiy  such  offender  shall  be  deemed  to 
'*  have  fehmiously  stolen  the  same  from  his  master  or  masters, 
''  employer  or  employers,  for  whose  use,  or  in  whose  name  or 
''  names  or  on  whose  account  the  same  was  or  were  delivered  to 
or  taken  into  the  possession  of  such  servant,  derk,  or  other 
person  so  employed ;  although  such  money,  goods,  bond,  bill„ 
note,  bankers'  draft,  or  other  valuable  security,  was  or  were  no 
otherwise  received  into  the  possession  (£}  of  his  or  their  ser- 
^  vant,  clerk,  or  other  person  so  employed,  and  every  such  of- 
^'  fender,  his  adviser,  procurer,  aider  or  abettor  being  thereof  law- 
''  fully  convicted  or  attainted,  shall  be  liable  to  be  transported  to 
such  parts  beyond  the  seas  as  his  majesty  shall  appoint,  for  any 
term  not  exceeding  fourteen  years,''  8cc« 

This  act  was  passed  in  consequence  of  the  decision  in  Baze^ 
ley's  case,  who  was  convicted  at  the  Old  Bailey  Sessions,  Feb. 
J  799*  It  appeared  that  he  was  a  clerk  at  Esdailes'  banking-house, 
and  authonsed  to  receive  money  for  the  firm.  A  customer  paid  a 
sum  of  money  at  the  compter,  which  it  was  his  duty  to  have  put 
into  a  certain  drawer,  but  he  kept  back  a  <£lOO  note.  The 
fudges  held  this  not  to  be  larceny,  but  mere  breach  of  trust,  be- 
cause it  had  never  been  in  the  possession  of  the  prisoner's  em-* 
ployers.  But  as  this  would  have  opened  a  door  to  great  frauds, 
the  above  act  was  passed  to  protect  the  interests  of  traders. 

t  £.  T.CS&r,  Upon  this  statute,  it  has  been  ruled  that  in  order  to  warrant  a 
judgment  of  transportation  for  fourteen  years,  the  indictment  must 
be  specially  drawn  upon  the  statute,  and  that  such  judgment  cannot 
be  passed  on  a  general  indictment  for  larceny  at  common  law. 

It  has  also  been  held  that  the  monies,  &c.  must  be  aBeged  to 
be  the  monies,  &c.  of  the  prosecutor,  and  that  it  is  not  sufficient 
for  the  property  to  be  stated  by  implication,  as  that  the  prisoner 
received  on  account  of 'G.  S.  and  did  embezzle,  8cc.  but  it  must 
be  distinctly  stated,  as  in  other  cases  of  larceny,  to  be  the  property 
ofG.  S.   (2  East,  P.  C.  576.) 

Sermii,  ko.  By  stat.  3  Geo.  4.  c.  38.  s.  £.  after  reciting  that  whereas  fre- 
■J»^Jj*8  "^f*^  quent  depredations  have  of  late  been  committed  by  clerks,  ap- 
Srauuported  14  P^^Q^^^^  &nd  servants,  to  the  serious  detriment  and  loss  of  their 
yetn,  or  leas  masters,  mistresses,  or  employers ;  and  it  is  expedient  that  such 
ponishiDent,  at  offenders,  when  entitled  to  benefit  of  clergy,  should  be  liable  to 
fjl^^l^l^         a  more  severe  punishment  than  can  now  by  law  be  inflicted :  It 

is  therefore  enacted,  **  That  firom  and  after  the  passing  of  this  act, 
**  (£4th  June,  1822),  if  any  clerk,  apprentice,  orservantwhatsoever, 

''  shall 

(t)  The  words  **  cf  meh  master  or  nuatert,  cm-     copy,  which  Mr.  East  says  was  prepared  by  him* 
miTM^miphfin,  tkm  hy  ^  Mtual  potmnm,*  were     self. 
Adcr  left  out  of  the  act,  though  in  the  hk 
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"  sliaA  feloniously  steal  any  goods,  chattels,  moAey,  bV>iid/  baift 
'^  note,  cheque  upon  a  banker  or  bankers'  draft,  promissory  not^ 
''  for  the  payment  of  money,  bill  of  exchange,  or  other  valuable  se^ 
"  cttrity  or  effects,  from  or  belonging  to,  or  in  the  possession,  cus- 
"  tody,  or  power  of  his,  her,  or  their  master  or  masters,  mistress 
"  or  mistresses,  or  employer  or  employers,  wbd  shall  be  lawfully 
'^  convicted  thereof,  and  be  entitled  to  the  benefit  of  clergy,  then 
*'  and  in  every  such  case,  such  offender  or  offenders,  instead  oT 
being  subjected  to  such  punishment  as  may  now  by  law  be  in- 
flicted upon  persons  so  convicted,  and  entided  to  the  benefit  of 
clergy,  may,  at  the  discretion  of  the  court  by  or  before  which  he, 
*'  she,  or  they  shall  be  convicted,  be  ordered  and  adjudged  to  be 
"  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
**  years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  or  kept  to 
''  hard  labour,  in  the  common  gaol,  house  qf  correction,  or  peni- 
''  tentiary  house,  for  any  term  iiot  exceeding  three  years.'' 

The  Stat.  52  Geo.  3.  c.  63.  intituled,  **  An  act  for  more  effec-  Embesdement 
tually  preventing  the  embezzlement  of  securities  for  money  and  ^J^**™!?"  *"^ 
other  effects,  left  or  deposited  for  safe  custody,  or  other  special  cities  deposited 
purpose,  in  the  hands  of  bankers,  merchants,  brokers,  attomies,  with  them  for 
or  other  agents,"  recites,  '*that  it  is  expedient  that  due  provision  *v^*^  P"- 
should  be  made  to  prevent  the  embezzlement  of  government  and  ^^^ 
other  securities  for  money,  plate,  jewels,  and  other  personal  ef- 
fects, deposited  for  safe  custody,  or  for  any  special  purpose,  with 
bankers,  merchants,  brokers,  attornies,  and  other  agents,  entrusted 
by  their  customers  and  employers;"  and  then  enacts,  ''that  if  any 
''  person  or  persons  with  whom  (as  banker  or  bankers,  merchant  or 
**  merchants,  broker  or  brokers,  attorney  or  attornies,  or  agent  or 
agents,  of  any  description  whatsoever)  any  ordnance  debenture, 
exchequer  bill,  navy,  victualling  or  transport  bill,  or  other  bill, 
warrant  or  order  for  the  payment  of  money,  state  lottery  ticket  eft 
'*  certificate,  seaman's  ticket,  bank  receipt  for  payment  of  any  loati, 
*'  India  bond  or  other  bond,  or  any  deed,  note,  or  other  security  for 
money,  or  for  any  share  or  interest  in  any  national  stock  or  fund 
of  this  or  any  other  country,  or  in  the  stock  or  fiind  of  any  corponD- 
tion,  company,  or  society  established  by  act  of  parliament  or  royal 
charter,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any 
such  stock  or  fund,  or  any  share  or  interest  therein,  or  any  plate, 
jewels,  or  other  personal  effects,  shall  have  been  deposited.  Or 
shall  be  or  remain  for  safe  custody,  or  upon  or  for  any  special 
purpose,  without  any  authority,  either  general,  special,  condition- 
al, or  discretionary,  to  sell  or  pledge  such  debenture,  bill,  warrant, 
order,  state  lottery  ticket  or  certificate,  seaman's  ticket,  bank  re- 
ceipt, bond,  deed,  note,  or  other  security,  plate,  jewels,  or  other 
personal  effects,  or  to  sell,  transfer,  or  pledge  the  stock  or  fund, 
or  share  or  interest  in  the  stock  or  fund  to  which  such  security 
or  power  of  attorney  shall  relate,  shall  sell,  negociate,  transfer, 
assign,  pledge,  embezzle,  secrete,  or  in  any  manner  apply  to  his 
or  their  own  use  or  benefit,  any  such  debenture,  bill,  warrant, 
order,  state  lottery  ticket  or  certificate,  seaman's  ticket,  bank  re- 
ceipt, bond,  deed,  note,  or  other  security,  as  hereinbefore  men- 
tioned, plate,  jewels,  or  other  personal  effects,  or  the  stock  or 
"  fund,  or  share  or  interest  in  the  stock  or  fund  to  which  such  se- 
"  curity  or  power  of  attorney  shall  relate,  in  violation  of  good  faith, 

"and 


44 


t4 

44 

4t 

« 

44 

44 

44 

44 

44 

44 

44 

« 

44 

44 

4t 

44 

44 

44 

44 


u 

4t 
€i 
4€ 


U 
U 
€S 
€t 
4i 


169  LARCENY--^  SertMnK^  Bk.  I. 

**  add  eoBtrary  to  tibe  special  purpose  for  wkich  the  thingiB  herein 

**  before  meotionedy  or  any  or  either  of  theniy  shall  have  been  de- 
posited, or  shall  have  been  or  remained  with  or  in  the  hands  of 
such  person  or  persons,  with  intent  to  defraud  the  owner  or 
owners  of  any  such  instrument  or  security,  or  the  person  or  per- 
sons depositing  the  same,  or  the  owner  or  owners  of  the  stock  or 
fund,  share  or  mterest,  to  which  such  security  or  power  of  attor* 

'^  ney  shall  relate,  every  person  so  offending  in  any  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  shidl  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor,  and  being  thereof  con^ 
victed  according  to  law,  shall  be  sentenced  to  transportation  for 
any  term  not  exceeding  fourteen  years,  or  to  receive  such  other 
punishment  as  may  by  law  be  inflicted  on  a  person  or  persons 
guilty  of  a  misdemeanor,  and  as  the  court  before  which  such  of* 

**  fender  or  offenders  may  be  tried  and  convicted  shall  adjudge/' 

The  second  section  recites  that  it  is  usual  for  persons  having 
tlealings  with  bankers,  merchants,  brokers,  attorneys,  and  other 
agents>  to  deposit  or  place  in  the  hands  of  such  bankers,  merchants, 
brokers,  attorneys  and  other  agents,  sums  of  money,  bills,  notes, 
drafts,  cheques,  or  orders  for  the  payment  of  money,  with  direc- 
tions or  oniers  to  invest  the  monies  so  paid,  or  to  which  such 
bUls,  notes,  drafts,  cheques  or  orders  relate,  or  part  thereof,  in 
the  purchase  of  stocks  or  funds,  or  in  or  upon  government  or 
other  securities  for  money,  or  to  apply  and  dispose  thereof  in 
other  ways,  or  for  other  purposes ;  and  that  it  is  expedient  to 
prevent  embezzlement  and  malversation  in  such  cases  also ;  and 
then  enacts,  "  that  if  any  such  banker,  merchant,  broker,  attorney, 
**  or  other  agent,  in  whose  hands  any  sum  or  sums  of  money,  bill, 
note,  draft,  cheque,  or  order  for  the  payment  of  any  sum  or  sums 
of  money  shall  be  placed,  with  any  order  or  orders  in  writing,  and 
signed  by  the  party  or  parties  who  shall  so  deposit  or  place  the 
"  same,  to  invest  such  sum  or  sums  of  money,  or  the  money  to 
'^  which  such  bill,  note,  draft,  cheque,  or  order  as  aforesaid,  shall 
relate,  in  the  purchase  of  any  stock  or  fund,  or  in  or  upon  govern- 
ment or  other  securities,  or  m  any  other  way  or  for  any  other  pur- 
pose specified  in  such  order  or  orders,  shall  in  any  manner  apply 
''  to  his  or  their  own  use  and  benefit,  any  such  sum  or  sums  of  mo- 
ney, or  any  such  bill^  note,  draft,  cheque,  or  order  for  the  payment 
of  any  sum  or  sums  of  money  as  herein  before  mentioned,  in 
violation  of  gockl  faith,  and  contrary  to  the  special  purpose  speci- 
''  fied  in  the  direction  or  order  in  writing  herem  before  mentioned, 
with  intent  to  defraud  the  owner  or  owners  of  any  such  sum 
or  sums  of  money ;  or  order  for  the  payment  of  any  sum  or  sums 
of  money ;  every  person  so  offending  in  any  part  of  the  United 
Kingdom,  shall  in  like  manner  be  deemed  and  taken  to  be  guilty 
''  of  a  misdemeanor,  and  being  convicted  thereof  according  to 
''  law,  shall  incur  and  suffer  sudi  punishment  as  is  herein  before 
*'  mentioned." 

Larceny  by  Clerks  of  the  Bank  of  England. 

t  Sect.  1.  By  15  Geo.  2.  c.  13.  s.  12.  it  is  enacted,  "  That  if 
"  any  officer  or  servant  of  the  Bank  of  England,  being  entrusted 
''  with  any  note,  bill,  dividend  warrant,  bond^  deed,  or  any  secu- 
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**  nty,  money,  or  other  effects  belonging  to  the  Baid  company /or 
*'  hairing  any  bill,  dividend  warrant,  bond,  deed,  or  any  security  or 
**  effects  of  any  other  person  lodged  or  deposited  with  the  said  com- 
''  pany,  or  wiUi  him  as  an  oi&cer  or  servant  of  the  said  company^ 
**  shall  secrete,  embezzle,  or  run  away  with  any  such  note,  bill,  di- 
vidend warrality  bond,  deed,  security,  money,  or  effects,  or  any 
part  of  them  ;  every  officer  or  servant  so  offending  shall  be 
deemed  guilty  of  felony,  and  suffer  death  without  benefit  of 
"  clergy." 

t  Sect.  2.  It  has  been  held,  previous  to  the  passing  of  the  above  Caseof  J.Waite, 
statute,  that  it  was  not  felony  at  the  common  law  for  the  cashier  ^""  ^*  ^*  *^ 
of  the  Bank  of  England  to  steal  an  India  bond  committed  to  his 
care,  pursuant  to  the  statute  1^  Geo.  1.  c.  32.  and  therefore  that 
this  statute  creates  a  newfehny  unknown  to  the  common  law* 

The  Stat.  35  Geo.  3.  c.  66.  s.  6.  and  37  Geo.  3.  c.  46.  for  mak- 
ing certain  annuities  created  by  the  parliament  of  Ireland  trans- 
ferable and  the  dividends  payable  at  the  Bank  of  England,  con- 
tain exactly  the  same  provisions  with  respect  to  officers  and 
servants  of  the  Bank  "  entrusted  with  any  note,  bill,  dividend 
warrant,  or  warrant  for  payment  of  any  annuity,  or  interest,  or 
money,  or  any  security,  money,  or  other  effects  of  or  belonging 
^*  to  the  said  governor,  &c.  or  having  any  note,  8cc.  or  other  ef- 
**  fects  of  any  other  person  or  persons,  body  politic  or  corporate, 
**  lodged  or  deposited  with  the  said  governor,  &c.  or  with  him 
^  as  an  officer,  or  servant,  &c.  in  pursuance  of  those  acts." 

Larceny  by  Clerks  belonging  to  the  Post-office. 

By  9  Ann.  c.  10.  s.  40.  it  is  recited, "  That  abuses  may  be  com- 
mitted by  wilfully  opening,  embezzling,  detaining,  and  delaying 
of  letters  or  packets,  to  the  great  discouragement  of  trade,  com- 
merce, and  correspondence  ;"  and  enacted,  '/  That  no  person,  No  letters  to  be 
**  or  persons  shall  presume  wittingly,  willingly,  or  knowingly,  to  ^^^'  *^®' 
open,  detain,  or  delay,  or  cause,  procure,  permit,  or  suffer  to  delaved. 
be  opened,  detained,  or  delayed,  any  letter  or  letters,  packet  or 
packets,  after  the  same  is  or  shall  be  delivered  into  the  general 
^  or  other  post-office,  or  into  the  hands  of  any  person  or  persons 
**  employed  for  receiving  or  carrying  post  letters,  and  before  de- 
**  livery  to  the  person  or  persons  to  whom  they  are  directed,  or 
''  for  their  use  ;  except  by  an  express  warrant  in  writing  under  Exceptions. 
*'  the  hand  of  one  of  the  principal  secretaries  of  state,  for  every 
"  such  opening,  detaining,  or  delaying ;  or  except  in  such  cases 
*'  where  the  party  or  parties,  to  whom  such  letter  or  letters, 
packet  or  packets,  shall  be  directed,  or  who  is  or  are  hereby 
chargeable  with  the  payment  of  the  port  or  ports  thereof,  shall 
"  refuse  or  neglect  to  pay  the  same ;  and  except  such  letters  or 
*^  packets  as  shall  be  returned  for  want  of  true  directions,  and 
"  where  the  party,  to  whom  the  same  is  or  are  directed,  cannot 
''  be  found  ;  and  that  every  person  or  persons  offending  in  man- 
ner aforesaid,  or  who  shall  embezzle  any  such  letter  or  letters, 
packet  or  packets,  shall  for  every  such  offence  forfeit  the  sum 
of  twenty  pounds ;  the  said  penalties  for  any  such  offence  com-" 
mitted  in  England,  Wales,  or  Berwick  upon  Tiveed,  to  be  re-- 
covered by  action,  bill,  plaint,  or  information  in  any  of  her 
VOL.  I.  M  **  Majesty's 
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*^  i^fLJe^tfB  courts  of  rQcmil  at  Wettmmsier ;  and  for  aa j  sncii 
^  o^snce  coynmittfid  ia  that  part  of  Gteat  Britain  called  Scot- 
*'  landy  to  be  recovered  in  the  pourt  of  sessions  or  exchequer 
*'  thefe ;  such  peaaldes  respectively  to  be  recovered  by  sux:h  per- 
**  son  or  persons  as  will  inform  or  sue  for  the  same,  together  with 
*f  foil  costs  of  sttit^  and  over  and  above  such  penalty  as  aforesaid, 
<<  every  suph  person  or  persons  so  offending  as  afpresaid,  shall  be 
*^  for  ever  incapable  of  having,  using,  exercising,  or  enjoying  any 
''  oiEce,  trusty  or  employment  in  or  relating  to  the  post-o|Sce,  oi* 

'*  wjy  l^nviph  the; eftf." 

Pemdties  of  se-  f  ged.  Q,.  By  5  Geo.  3.  e.  9i.  s.  1 7.  it  is  enacted,  ^'  That  if  any 
^sUiuran  "l^t-  ^  ^®pu*y>  derk,  agent,  leMev-earrier,  or  other  officer  whatsoever, 
ferwitfa  aoy  ^  appointed,  OT  to  be  hereafter  appointed,  and  employed  in  the 
bank  bill  ornote,  **  business  oJFlhe  post-4>ffic6,  shall  ^cret^,  embezzle,  or  destroy  any 
*^*  "  letfe^,  papke^,  b^  pr  m^ij  of  letters,  whifih  l^e,  she,  or  they, 

**  stia}!  ^f)fl  mpy  |>e  respectively  entrusted  vvi|l^|  or  vvhich  ^\i2^\ 
m  ''  have  ppjp^  Ip  his,  her,  or  ^eir  bands,  or  ppi^spssion,  by  vir^ui^ 

^  of  t|i^^r  re/speyct^ve  en^plpyi))epts  if^  tl^e  said  post-offic(S,  contain- 
**  Wg  »ny  frwH  ftPj^>  ^^  Pp8jt  bjl),  bilj  of  ^xcjiaogp,  exchequer 
'f  bit),  ^^ti^  Sea  or  ^st  Indi^  bondi  dividend  warrant  of  the 
"  bank|  ijoiif  A  ^fia,  J^iast  India^  or  a^y  o^her  company,  society, 
''  or  cprporatjop^  payy  or  victualling  bill>  seaTiiap's  ticket,  st^to 
''  Ipt^fy  ticket,  goldsmith's  pote  for  the  ps^ymen^  of  i^oqey,  os 
''  Q^er  Jbofid  or  warri^n^  l|iU,  of  i>romiss.Qry  note  for  the  p^y-^ 
'^  ment  of  moqey^  Qf  American  provincial  bil}  of  credit ;  qr  shall 
*'  steal  and  take  out  of  any  letter  or  packet  that  shall  come  to  his, 
''  her,  or  their  hands  or  possession,  by  virtue  of  their  respective 
''  employmepts,  ^py  such  bank  pote,  bapk  post  hill^  bill  of  ex- 
**  change,  exchequer  bil),  South  Sea  pr  EoMt  India  bond,  dividend 
^  Vt^cijrrant  qf  the  bnpk,  HQUth  Sea,  East  I^4i^9  or  any  other  com- 
*^  pany,  society,  or  pofporation,  n^vy  or  victualling  bill|  seaman's 
^'  ticket,  state  Ip^ery  ticket,  goldsmith's  note  for  the  payment  of 
''  money^  q|r  ojther  bond  or  warrapt,  or  promisspry  note  for  the 
**  paynf eqt  of  ifipney,  pr  4-?^^^^^  prpvincial  bill  of  credit,  with 
*f  int^pt  tp  secrete,  ext^k^^l^^  pr  d/ss^oy  the  same;  every  such  ofr 
^'  fender  qr  ppend^rs,  being  fher^pf  cQiivicted  in  due  form  o£ 
"  law,  f h^ll  l)^  de^n^ed  gpilty  pf  feloqy,  ^pd  shall  si^ffer  death  a& 
-jifelpn.'^  .     . 

PenaHjofaiiy       f  Se^.  $.  By  5  Geo.  3.  c.95.  s.  19-  it  is  further  enacted, 

^uding  or^i^  *^  That  if  any  deputy,  clerk,  agent,  letter-carrier,  or  other  servant, 

applying  the       '^  appointed,  auUioriaed,  aqd  entrusted,  to  take  in  letters  or  pack- 

TOstagemoDej,  <f  «ts,  and  receive  the  postage  thereof,  shall  embezzle,  or  apply 

'  ^^  to  his,  her,  or  their  Own  use,  any  money  or  mopies  by  hipi^ 

'f  her,  or  them,  received  with  such  letters  or  packets,  for  the  post- 

'<  age  thereof ;  or  shall  burn  or  otherwise  destroy  any  letter  or 

'i  letters,  packet  or  packets,  by  him,  her,  o#  them,  so  taken  in  pr 

'i  received ;  or  who,  by  virtue  of  their  respective  pffices,  shall 

'<  advance  the  rates  upon  letters  or  packets  seat  by  the  post,  and 

^f  shall  not  duly  account  foF  the  money  by  him,  her,  or  them,  re- 

'1  ceived  for  such  advanced  postage  $  eveiy  such  o^ender  of  pf- 

'^  fondecs,  being  thereof  convicted  as  aforesaid,  shall  be  deemed 

'« guil^  0f  folony.^' 

+  Seei.  4. 
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f  Seei.  4.  Bf  7  Oeo.  S.  a  M.  b.  1.  it  ii^  AScitTbd^  '^Thittit  is  offic«nor 
of  the  utmost  importance  to  the  trade  aod  copimeiicQ  of  tiiese  otfaen^wboabaH 
kingdoms,  tiiat  all  letter^,  paoketa.  bank  notes,  bills  of  exchange,  f!!!?^ii^l!^^ 
and  other  things^  may  bo  sent  and  conveyed  by  tlie  post  with  the  taining  anj  note 
greatest  safety  and  security  $  and  it  having  been  found  necessary,  for  payment  of 
that  some  further  regalations  end  previsions  should  be  made  for  jl^j^f^c  ^^^^ 
that  purpose/'  it  is  enacfbb,  <'  That  if  any  deputy,  clerk,        ' 
agent,  letter-carrier,  post  boy,  or  rider,  or  any  other  officer  or 
person  whatsoever,  e^iployed,  or  tQ  be  hereafter  eipployed^  in 
receiving,  stamping,  sorting,  charging,  carrying,  convevingi  qt 
delivering  letters  or  packets,  or  in  any  oth^  business  rehting  to 
the  post  office,  shall  s^cretQ,  emb^me,  or  destroy,  anv  letter  or 
letters,  packet  or  packet3,  ba^,  or  mail  of  letters,  whicn  he,  ^he, 
or  they,  shall  and  may  be  respectively  entrusted  widi,  or  which 
shall  have  come  to  hi^,  her«  or  their  band^  or  possessioQ^  con- 
taining any  bank  note,  bank  post  bill,  bill  of  exchange,  exehe- 
quef  bill,  Sotiih  Sea  or  East  India  bond»  dividend  warrant  of 
the  bank.  South  Sea,  East  India,  or  any  other  compiuiy,  society, 
or  corporation,  navy  or  victualling  or  transport  bill,  ordnance 
debenture,  ^e^man'a  ticket,  st^te  lottery  ticket  or  certificate, 
bank  receipt  for  pi^yinent  op  ^|]\y  iQaq,  note  of  |is9igQipept  of 
^'  Qtock  m  the  f|ind^,  letter  of  attpra^y  for  receiving  annuiti^  o^ 

dividends,  9X  fQT  »^llii»g  9tQck  in  the  fund««  QX  belonging  to  any 
coinpiHiy,  ^oi^i^tv,  qr  ^prporaticiq,  4niirican  prpvinqial  l?ill  ftf 
credit,  goldsmith's  or  b^mlfei^^  letter  of  credit  or  pote  fpr  or 
relating  tP  the  pftypnent  ofp^ope^tor  other  bP^d  pr  warrant,' 
draught,  biUL  or  promifsgry  npte  wqatsoeveri  for  the  piiyment 
pf  fnoqej  I  QX  sbftU  9t^%l  ^nd  ta^  out  pf  any  letter  pr  packet 
tb^t  sbftft  CPn>e  tp  bi^,  ber,  pr  their  blends  pr  posse^^ipp,  any 
such  hap^  pote.  bapk  pP3t  bill,  bill  of  excbapge,  e^Qhequer  bill 
'^  South  Sea  or  East  India  bood^  dividepd  warnpit  of  the  bapk»  ^ 

**  South  Sea,  East  India,  or  any  other  company,  society,  pr  cor- 
'<  poration,  navy  or  victualling  or  transport  bill,  ordnance  deben- 
^*  ^re*  seapi^p's  tip^^ti  Pi^te  lotteiy  ticket  or  certigcate,  bapk  re- 

**  f  eipt  fqx  payment  on  wy  lo^p,  ppt^  pf  as^igpme^t  pf  stpck  ip 

♦^  tho  AlPfist  tetter  pf  ftttQrp?y  fpr  receiving  anpuitief  pr  dividends^ 

<"'  pr  fov  aelUpft  »tP<*  in  the  fund?*  9X  helopgipg  tq  fpiy  pompiipy, 

**  40«^,  pr  pprpor^tlPOi  AmW0n>  prpvipeifd  bjlj  of  qredit,  gold- 
smith's or  banker's  letter  of  credit  or  ppte  for  pr  relatipg  to  the 
payment  of  money,  or  other  bond  or  warrant,  draught,  bill,  or 
^  promissory  note  Whatsoever,  for  die  payment  of  money ;  every 
^  such  ofl^ndet  or  offenders,  being  thereof  oonvipted  io  due  form 
^  of  law,  shall  be  denned  guilty  of  fetpny,  apd  shall  aufier  death 
''  as  a  felon  without  benefit  of  cleigy/' 

t  &rc^>  a,  Py  T  Geo-  3.  c,  !fO*  i^,  §•  Jt  i$  fpftber  w^M*  officers,  or 

<*'  Th*t  if  any  depu^tr^  f  terlR.  agept,  letter-p^mer,  pfiicer,  pr  oM»er  dSuIJvlIl^/iH- 
**  peraop  wb^tioevfr;,  epiplpyed  W  hereiifter  to  b^  pmploypd  in  ter,&^  guilty  of 
^*  apy  bPffiMS9  reUtm|;  IP  tba  pQ|t-p||ee>  sb^U  UJf^  apd  receive  fdmiy. 
^  iptp  bi^^  her,  pr  tteif  Wdf  p?  po^w^^iop  noy  tattef  pr  letters, 
^*  paekei  pr  p^ke%  t»  bfi  fcrwwrded  by  the  pm%»  wd  receive  ^ny 
f<  snm  pr  ^^ms^  of  v\owy  tbei^^itb  for  the  pp^t^ge  ^r^f|  ^h^ 
^f  burn  or  otherwise  doy?^  wf  ktter  pr  letters,  p%eket  or  p»pkets» 
^  kf  hios,  )wr,L  or  dien»  k  ^f^  in  <vt  rqem^  %  w  it  f^m  woh 

M  2  ■  "  deputy. 
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Bk.  f. 


Hassell's  cue, 
Cases  C.  L.  1. 


Case  of  Ri- 
chard Clay. 
York  Assizes* 


Rex  V.  Shaw, 
2  Black.  789. 


Sloper's  case. 
Cases  C.  L.  76. 


Sktttt's  case. 
Cases  C.L.  100. 


Secreting,  em- 
bezzling, &c. 
by  officers,  &c 
felony. 


''  deputy^  clerk»  agentj^lett^r-carrifgr/pfiicer^  or  other  person  wliat- 
''  soever^  so  employed,  or  hereafter  to  be  so  employed,  shall  ad- 
'*  vance  the  rate  or  rates  of  postage  upon  any  letter  or  letters, 
*'  packet  or  packets,  sent  by  the  post,  and  shall  secrete,  and  not 
*'  duly  account  for,-  the  money  by  him,  her,  or  them,  received  for 
"  such  advanced  postage;  every  such  offender  or  offenders, 
^'  being  thereof  convicted  as  aforesaid,  shall  be  deemed  guilty  of 
"  felony." 

f  Sect.  6.  It  seems  tjiat  these  statutes  do  not  create  any  new  of- 
fence, but  that  if  a  sorter  of  letters  embezzle  a  letter  containing  a 
bank  note,,  or  any  other  of  the  securities  for  money  mentioned  in 
2  Geo.  2.  c.  25.  he  is  thereby  guilty  of  felony  at  common  law, 
although  such  letter  was  entrusted  to  his  care. 

t  Sect.  7*  It  has  been  decided,  that  it  is  not  necessary  that  the 
servant  employed  by  the  post-office  should  have  taken  the  oaths 
required  by  9  Ann.  c.  10.  s.  17*  and  41.  in  order  to  be  within  the 
penalties  of  the  act. 

t  Sect.  8.  It  hath  been  determined,  that  if  a  clerk  of  the  post- 
office  be  indicted  on  this  statute,  and  the  first  count  charge  hini 
as  "  a  clerk  employed  in  charging  and  sorting  of  letters,  &c/'  and 
a  second  count,  as  "  a  person  employed  in  the  business  relating 
**  to  the  general  post-office,*'  that  the  jury  may  legally  convict  the 
offender  on  the  first  count,  by  a  special  finding  that  he  was  a 
sorter  only,  if  it  appear  in  evidence  that  he  was  not  a  charger  of 
letters  ;  but  that  if,  on  such  evidence,  they  acquit  him  generally 
on  the  first  count,  judgment  of**  guilty*'  on  the  second  count 
shall  be  arrested,  for  it  is  not  proved  that  he  was  a  person  em- 
ployed in  any  other  business  relating  to  the  post-office  than  as  a 
sorter,  and  he  is  acquitted  of  having  been  guilty  of  the  offeiice  in 
that  capacity. 

t  Sect.  9*  It  is  said,  that  if  a  servant  of  the  post-office  embezzle 
a  letter  not  containing  any  of  the  securities  mentioned  in  the 
statute  2  Geo.  2.  c.  25.  and  secrete  it  merely  for  the  purpose  of 
defrauding  the  post-office  of  the  money  which  he  has  received 
for  the  postage  of  the  letter,  he  is  not  indictable  on  the  above  sta- 
tute for  the  capital  felony. 

« 

f  Sect.  10.  It  Is  also  said,  that  it  is  not  a  capital  offence  within 
the  above  statute,  for  a  servant  of  the  post-office  to  secrete  a  let*^ 
ter  containing  money  only,  but  that  he  may  be  indicted  for  the 
simple  larceny  at  common  law. 

By  the  statute  52  Geo.  5.  which  is  an  act  for  reducing  into 
one  act  all  the  provisions  then  in  force  inflicting  the  penalty  of 
death  for  offences  against  the  revenue,  it  is  enacted  by  s.  21 
"  That  if  any  deputy,  clerk,  agent,  letter-carrier,  post-boy,  of 
rider,  or  any  other  officer  or  person  whatsoever,  employed  by 
Or-under  the  post-office  of  Great  Britain,  in  receiving,  stamps 
ing,  sorting,  charging,  carrying,  conveying,  or  delivering  letter^ 
**  or  packets,  or  in  any  other  business  relating  to  .the  said  office; 
^'  shall;  after  th^  passing  oif  this  act,  secrete,  ehibexale,  or  destroy 
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*^  itny  letter  or  packet,  or  bag  or  mail  of  letters^  with  which  he  or 
*^  she  shall  have  been  entrusted  in  consequence  of  such  employ- 
**  ment^  or  which  shall  in  any  other  manner  have  come  to  his  or 
''  her  hands  or  possession^  whilst  so  employed,  containing  the 
^  whole,  or  any  part  or  parts  of  any  bank  note,  bank,  post  bill, 
'*  bill  of  exchange.  Exchequer  bill.  South  Sea  or  East  India 
bond,  dividend  warrant,  either  of  the  bank.  South  Sea,  East 
f  India,  or  any  other  company,  society,  or  corporation,  navy  or 
^*  victualling  or  transport  bill,  ordnance  .debenture,  seaman's 
**  ticket,  state  lottery  ticket  or  certificate,  bank  receipt  for  pay- 
**  ment  on  any  loan,  note  of  assignment  of  storck  in  the  funds, 
'*  tetter  of  attorney  for  receiving  annuities  or  dividends,  or  for 
^^  selling  stock  in  the  funds,  or  belonging  to  any  company,  society,, 
or  corporation,  American  provincial  bill  of  credit,  goldsmith's 
or  banker's  letter  of  credit,  or  note  for  or  relating  to  the 
payment  of  money,  or  other  bond  or  warrant,  draught,  bill, 
or  promissory  note  whatsoever  for  the  payment  of  money; 
*'  or  shall  steal  and  take  out  of  any  letter  or  packet  with  which 
**  he  or  she  shall  have  been  so  entrusted,  or  which  shall  have 
'^  so  come  to  his  or  her  hands  or  possession,  the  whole  or  any 
"  part  or  parts  of  any  such  bank  note,  bank  post  bill, .  bill  of 
^^  exchange.  Exchequer  bill.  South  Sea  or  East  India  bond,  divi- 
*^  dend  warrant,  either  of  the  bank,  South  Sea,  East  India, 
^f  or  any  other  company, .  society,  or  corporation,  navy  or  vie* 
tualling  or  transport  bill,  ordnance  debenture,  seaman's  ticket, 
state  lottery  ticket  or  certificate,  bank  receipt  for  payment  of 
any  loan,  note  of  assignment  of  stock  in  the  funds,  letter  of 
attorney  for  receiving  annuities  or  dividends,  or  for  selling- 
'*  stock  in  the  funds,  or  belonging  to  any  company,  society,  or 
''  corporation,  American  provincial  bill  of  credit,  goldsmith's  or 
^'  banker's  letter  of  credit,  or  note  for  or  relating  to  the  payment 
"  of  money,  or  other  bond  or  warrant,  draught,  bill,  or  pro- 
"  missory  note  whatsoever  for  the  payment  of  money;  every 
'^  person  so  offending,  being  thereof  convicted,  shall  be  adjudged 
''  guilty  of  felony^  and  shall  suffer  death  as  a  felon,  without 
*^  benefit  of  ckrgy.'^ 
» 
And  by  sect.  3.  accessaries  before  the  fact  are  ousted   of 

clergy,  and  may  be  tried  before  the  principal  is  convicted. 

By  24  Geo.  £.  c.  11.  s.  3.  embezzlement  by  ofiicers  and  ser- 
vants of  the  South  Sea  Company  of  securities  committed  to 
their  custody,  is  made  felony  without  benefit  of  clergy. 

Larceny  of  Things,  which  at  Common  Law  are  considered  as  part 

of  the  Freehold. 

In  speaking  of  what  things  larceny  maybe  committed,  Hawkins 
observes,  in  the  previous  part  of  this  chapter,  that  they  ought 
to  be  no  way  annexed  to  the  freehold.  It  is  therefore  necessary 
to  state  the  alterations  made  by  statute  in  this  respect 

With  respect  to  Fences,  Hedges,  and  Orchards. 

t  Sect.  1.  By  43  Eliz.  c-  7.  "  Whoever  shall  cut  or  unlawfully 
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**  d6i»>  of  breik  or  oat  any  kedgft,  paks,  raibi  or  fetite ;  or  dig 
''  up,  or  take  ap  any  fruit-tree  or  trees  in  atiy  orcbard,  garden^  of 
*^  dsewher^i  to  the  intent  to  take  tad  carry  the  sane  away  ^  of 
shaH  cut  or  ipod  any  w6ody  or  mliierwoodBi  polea^  or  treed 
tlatidiiq^  not  behig  felony  hy  the  hiwa  of  thb  redni»  their  pto^ 
carers  hdA  knowing  reecdrvdfB  rirtril,  on  coBvidtion  by  one  wit- 
"  ness  before  one  magstrate^  moke  compensation  at  discretion  td 
**  the  party  inf nved,  or  be  publicly  trkippedi" 

t  Stot,  d«  By  \6  Car*  ^.»  €«  8*  the  constabk  may  search  the 
houses  of  suspected  wood-stealers>  and  carty  offenders  before  a 
justice,  who  shall  be  liable  to  Ule  pendties  of  43  Elizw  if  they  do 
not  j{ive  a  satisfisctdry  accounc  of  the  wood  found  in  their  pos«^ 
session. 

Upon  ^ese  acts  the  following  resolutions  have  been  made. 


f  "T^''  ^'     +  *^^''  ^-  '^'***  ^^^^  *^  ^*^®  ^^  ^^^  ta«r«*ly  flgahMt  bas^ 
Lord  Ray.  900.  ^^  {odigi^t  <lffettdei^8#  buf  that  a  getfdemall  or  offender  so  Styled 

in  Ae  cofivic^dti,  is  iHfltin  the  peniAies  if  lf«  is  gtiSty  of  ttie 
offetM^. 

5  Co.  34.  .  f  Sech  4w  Thai  tbe  co^vietio*  mtet  state  the  dumber  and  A6 

Saik.  28t.         nature  of  trees  cot  down ;  for  that  is  tho  measure  bf  which  the 
jasCtce  is  to  assess  tht  tdnniages* 

Sayer,  S04.  -f  Sect^  5.  That  ike  manner  also  of  the  stealing  must  be  stated 

in  the  con^ictiony  that  the  Court  may  judge  whether  it  be  feloni* 
ous  or  noty  or  wheth^  the  money  ordereato  be  paid  was  an  ade* 
^uate  compensation  to  the  pnrty  uQuredr 

Sieating  Slirubs  ani  ftaniu 

t  Se6t.  1.  By  6  06<K  9.  e.  d6f  ir  ts  nKc«tln>/  "  That  the  dis- 
position of  ttutMrf -Mrett  to  impudt^meMS  iti  pknting  and  gsrden- 
iiig»  tbioug(k  Grdai  Brtfak,  is  ^  gtiMt  mie  to  *«  public ;  and 

many  nursery-men,  gardeners,  and  others,  havecolkttod  and  cul- 
tivated, at  great  expense,  roots,  shrubs,  and  plants  of  every 
counti^,  ^d  iiftpotted,  eult!vdrted^  and  exported,  great  ^nantittes 
thereof,  wd  do  therein  stippcTft  Af^ttisehres  aii^  many  ofhens  of 
his  majes^'s  subjects ;  and  whereas  many  evil-disposed  persons, 
well  knowing  the  value  of  such  roots,  shrubs^  aiid  plants,  nave,  of 
*  late  years,  frequently  entered  into  nurseries,  gardens,  and  other 

inclosed  grounds  in  general,  and  of  the  nursery-inen  and  gar- 
deners in  particular,  and  have  dug  up,  taken,^  or  carried  away,  out 
of  such  nurseries  zni  garden-^gronnds,  roots,  shftibs,  aild  plants, 
and  likewise  destroyed  others  on  the  Spot,  to  a  very  consider- 
Penalty  on  cut.  ^We  vahie:''  for  reiiiedy  vAiete6¥\r  ts  tffrAetK^,  "'That  all 
ting  down,  &c.   <*  and  every  person  atid  pefsofts  thsrt  AaH  ta  Aife  night-time  ptedk 

«T  rimter*"^t  "  ^'  *8  ^'  ^"^^^  8P^''  ^  tfcsttt)y,  or  cart^  <may  mr  foots, 
or  roots,  &c.  in  "  shrubs,  or  pfatnts,  of  the  vrftfte  6f  fite  shmt)g»,  and  trhich 
inclosed  ground,  ''  shall  be  |prowing,  or  standingf  or  being  in  the  garden-ground, 
**•  *'  nursery-ground,  or  other  uictosed  grou&d,  of  any  person  or 

"petsws  w4MM0t«»s,  shdl  be  deemed  and  coAstried  to  be 

**  guilty 
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gifiity  of  Monff ;  wasit  ef^rjr  sntU  ^ertQln  or  ffstsaoB  ihaSL  b^ 
subject  and  liable  to  the  like  pains  arid  p^nolte^  i,s  m  cittes  df 
felony^  and  the  court,  by  and  before  whom  such  person  or  per- 
^^  sons  sball  be  ^ed,  shall,  arid  dereby  bave  authority  to  trans- 
'^  port  such  person  or  persons,  for  Ae  s|>ace  of  seven  years,  to 
^  an?  of  lus  majesty  s  plantations  iri  America^  in  like  riiariner  as 
^*  other  felons  are  directed  to  be  trans^orteci  by  &e  laws  itn  J  sta- 
*'  tutet  of  this  realm: 

t  Sect.  2i  By  6  Geo.  3.  c^  36.  it  is  ake  efiM:ted>  ''Tha^t  all  and 
every  person  and  persons  who  shall  b^  wilfully  aiding,  abetting, 
or  assisting  in  such  plucking  up,  digging  up,  cutting,  breaking, 
Spoilifig,  or  de^troyfrig,  or  tist^t^  k'Wkf,  sfUch  t66i,  ^htuh, 
or  plant,  t'6bib,  shrubs,  bt  plantS;^  fls  af6r&teid,  of  the  ialti^ 
aforesaid ;  or  who  shall  buy  of  receive  s«ch  root,  shrub,  or  plant, 
**  roots,  shrubs,  or  plants,  of  the  value  aforesaid,  knowing  the 
'^  ftaitie  id  he  ktdtehi  shaH  be  imb|e(;t  ^h&  iikh\b  tc^  tht  same 
^  pNiriiifame^t,  ^  if  he,  sb^^  of  fltey,  usfd  ^toteArx  ihe  Hitttte  f  ariy  law 
'*  to  tfa^  toAtrary  iti  afr^  wisie  notwitbstihiflfing.^ 

t  Sttt.  S,  By  6  Geo.  S.  c.  «l.  m  *;  it  l§  re^M^  <hftt  *  iriiriiy 
idl^  kM  disofderly  per^dris  Ifare,  6f  htt  y^^,  txM^  a  practice 
of  dtridting  or  digging  lip,  cn^^,  ^ifiri^,  bi  6eitfbyiiisi  liaA 
takrtg  ot  ckTTjring  atway,  mem  Md  hitMtf  stt^ta  6f  rtKrt*,  ihtubs,  ^cSTof^ilck. 
and  pltot^,  (itfariy  of  wliieh  itre  of  great  vahr6)  6\ii  of  the  fields,  ing  ap,&c.  any 
iiiff^erte«,  ^rdetfs.   awd  garde A-grotiridtf,  a(nd  dthfer  cultivated  rook»&c-o«t  of 
fcmh  fit  divets  of  his  majesty's  dul^cts;^'  H  is  ftfcrtfof^j  Aitfttfed,  J^dl^^d, 
**  That  til  and  eVery  peffsori  ^ho  shM  pltick  up;  6r  cut,  ^p^,  or  forfeit,  && 

*  de^oy,  of  tjike,  at  cdrry  dvfray,  any  r6f6t,  riirrib;  oV  plattt,  /6dts, 
^'  ritmhn,  tft  plantd,  oat  of  the  fields,  Aiirs^tleMr  gj^rdenfs,  g^M^n- 
*'  greurids,  ot  oth^r  ciAivatfed  laMs,  of  ariy  pfitMyii  at  p^rs6ns 
*'  vvhorii^cfvc?^,  vvHhoWt  tTie  conieni  of  ftfe  o#nef  or  crv^ters 
**  thereof  fitdt  h^d  and  obtained,  kiid  AiUll  be  tfif^r^of  66'A^cied 
**  upon  the  osTth  df  on^  of  liiOre  tifedibfcf  witness  6f  wrtne^i^s, 
^  befof ^  khy  one  or  iribre  jtusfic^  of  jtrsti<*^  dt  ^e  (yeac^  for  the 
"  couifty,  city,  rMitig,  divistotr,  di^trfet,  6r  place  ^hefciri  hxctk 
^  offence  sfa^H  hate  h^th  coiMiitt^d,  sbHH,  for  th^  fim  6fftttce, 
**  fof fett  Had  pity  sndi  skim  dt  sttttis  of  money  ^  to  st^dh  jnsfite'  or 
^  jtisftices  sbfffl  neetk  int^i,  riot  c^x^eeding  fbrfy  ^illin^s,  td^ttier 
**  \^h  the  ctiafges  pr^vibris  to  and  atfetidSrig  $u^  codVictiori,  to 
*^  be  ai^ceftaitfed  by  swch  judtibe  or  juSfticf^d  who  dhaH  convict  <he 
''  s^  offender ;  aif<f  it  any  persOri  ^6  Cotrvlcf^d  sfaafl  a^ain  cOm- 
**  triit  the  Kke  oflFence,  dnd  sha«  be  thcffeof  cbtavfcted  iri  iriAtffter 
**  aibres^,  ^uch  pfef sori  arid  p^sonvb^itig  so' cbnvidt^d,  sUM,  for 
^  tocfa  sedorid  o£(enc6,  forfc^  and  pay  srich  sunt  of  riiOney  dk  to 
"**  the  said  jtr^ce  or  jtrsti^^  dhall  se^rif  riieeft,  riot'  ^itdHSHig  five 
"  pound?,  to^ellhtef  itittr  iJi*  fchftfges  pfcvJOris  to  arid  att^riAng 
**  the  corft!«iori  Of  Auifi  Offeiider ;  and  if  *riy  p6ftfdii  ltd  before 
**  convicted,  rfiaft  a  third  tiriic  cOriimit  the  like  offcrici,  and  dhatt 
*'  be  thereof  cOrivicfted,  ditch  pefi^On  do  tarivitttd  ihalf,  fdr  kttcii 

*  thirtf  offence,  ht  deemed  guilty  of  felony,  and  <he  cOurt,  iittdre 
"  whotn  such  peirsori  shall  be  tried,  shall  arid  H6i^66y  Irriflt  itrtho- 
"  rity  to  trmidji^t  ffvtch  pefsoit,  fdt  (bt  ^ficti  Of  deV^tf  yeitd,  to 
''  fttry  Of  1^  nmjeBt/s  piarit^tioriif  iri  JbH&ietti  iri  like  inMttei 

"  as 
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''  as  other  felony  are  difected  to  be  traospqrted  bj  the  laws  and 
*'  statutes  of  this  realm*" 

Howe's  Case,         Sect.  4.  It  is  settled,  that  this  latter  statute,  although  it  make 

Cases  Cro.        the  offender  liable  only  to  pecuniary  penalties  for  the  first  and  se- 

'''  ^  •         cond  offence,  does  not  repeal  the  6  Geo.  3.  c.  S6.  but  that  they 

are  in  pari  materid  for  the  protection  of  shrubs  under  the  different 

situations  described. 

•Howe's Case,  t  Scct.  5.  It  has  been  decided  on  these  statutes,  that  6  Geo. 
Cases  Cro.  3.  c.  36.  applies  only  to  the  offence  of  stealing  or  destroying 
Law,  378.         ^brubs  ID  the  night-time,  be  their  value  to  what  amount  it  may. 

Cases  Cro.  t  Sect.  6.  It  is  also  said  that  the  6  Geo.  3.  c.  48.  was  intended 

Law,  378.  iq  protect  roots,  shrubs,  and  plants,  both  by  day  and  night. 

Stealing  Vegetables. 

Persons  stealing  t  Sect.  l<  By  13  Geo.  3.  c.  32.  8. 1.  it  is  enacted, ''  That  if  any 
turnips,  cab-  <*  pcrson  shall  steal  and  take  away,  or  maliciously  pull  up  or 
any*^gii^en!&c.  "  ^^stroy  any  turnips,  potatoes,  cabbages,  parsnips,  pease,  or 
shall  forieit'ios!  '^  carrots,  growing  6r  being  in  any  garden,  lands,  or  grounds, 
on  conviction,  «  open  or  inclosed,  and  shall  be  thereof  convicted  before  any 
of  thegoods**"*^  "justice  or  justices  of  the  peace  for  the  county  or  place  where 
stolen.  ^'  the  offence  shall  be  committed,  either  by  the  confession  of  the 

party  offending,  or  by  the  oath  of  one  or  more  credible  witness 

or  witnesses  (which  oath  such  justice  or  justices  is  and  are 

'*  hereby  empowered  to  administer),  every  person  so  offending, 

and  being  convicted  as  aforesaid,  shall  forfeit  and  pay,  upon 

such  conviction,  such  sum  of  money  not  exceeding  the  sum  of 

ten  shillings,  over  and  above  the  value  of  the  goods  stolen,  as  to 

such  justice  or  justices  shall  seem  meet;  which  sum  of  money 

shall  be  distributed  between  the  owner  of  such  turnips,  pota- 

^^  toes,  cabbages,  parsnips,  pease,  or  carrots,  and  the  overseers  of 

''  the  poor,  or  other  persons  having  the  charge  and  disposal  of  the 

''  funds  of  the  poor  of  such  parish  or  place  where  the  offence  shall 

be  committed,  for  the  use  of  the  poor  of  such  parish  or  place, 

in  such  proportion  as  such  justice  or  justices  shall  think  lit;  or 

'*  the  whole  of  such  sums  shall  be  eiven  to  the  owner  of  such 

'^  turnips,  potatoes,  cabbages,  parsmps,  pease,  or  carrots,  or  to 

''  the  overseers  of  the  poor,  or  other  persons  having  the  charge 

^'  and  disposal  of  the  funds  for  the  use  of  the  poor  of  such  parish 

or  place,  according  to  the  discretion  of  such  justice  or  justices; 

and  in  default  of  payment  of  such  penalty,  of  which  the  offender 

"  hath  been  convicted  as  aforesaid,  such  justice  or  justices  shall 

**  and  may  commit  such  offender  to  the  house  of  correction,  there 

^'  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one 

"  calendar  month,  unless  such  penalty  shall  be  sooner  paid  or 

**  satisfied :  and  if  the  offence  is  conunitted  in  that  part  of  Great 

*'  Britain  called  Scotland^  such  justice  or  justices  shall  and  may 

**  commit  such  offender  to  prison,  there  to  remain  for  any  time 

^*  not  exceeding  one  calendar  month,  unless  such  penalty  shall  be 

"  sooner  paid  or  satisfied ;  and  the  bringing  of  the  offender  or 

**  offenders  before  such  Justice  or  justices  of  the  peace  may  be 

"  done,  and  the  proceedmgs  against  offenders,  under  the  autho- 

"  rity  of  this  act,  may  be  carried  on,  in  the  most  summary  manner." 

-%  t  Sect. 
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"t*  Sect.  2^  By  15  Gte;  3;  c.  32.  s*  2, '  And  for  tho  more  easy  con-  Infonnations  of 
viction  of  persons  offending  against  this  act^  it  is  further  enacted,  oymsn  to  be 
"  That  in  all  informations,  and  other  proceedings  for  any  of  the  j^^."^** 
**  offences  aforesaid,  the  evidence  of  the  owner  or  owners  of 
''  such  turnips,  potatoes,  cabbages,  parsnips,  pease,  or  carrots, 
*'  and  of  the  inhabitants  of  the  parish  or  place  where  the  offence 
^*  shall  be  committed,  shall  be  taken  and  allowed ;  any  Jaw,  cus- 
**  torn,  rule,  order,  or  usage,  to  the  contrary  notwithstanding." 

t  Sect.  3.  But  by  13  Geo.  3.  c.  32.  s.  3.  it  is  provided,  "That 
**  where  any  such  conviction  shall  be  upon  the  oath  of  the  owner 
*'  or  owners,  the  whole  of  the  penalty  or  forfeiture  shall  be  paid 
"  tb  the  overseer  or  overseers  of  the  poor  of  the  parish  or  place 
"  where  the  ofience  shall  be  committed,  for  the  use  of  the  poor 
"  of  such  parish  or  place.'* 

Madder  Roots* 

t  Sect.  1.  By  31  Geo.  2.  c.  35.  s.  5.  it  is  recited,  "  that  the  ^.*'^™i^ 
growth  and  cultivation  of  madder  is  of  great  consequence  to  the  JL  or  dc«troT- 
trade  and  manufactures  of  this  kingdom :''  therefore  for  prevent*  ing  madder 
ing  the  stealing  or  destroying  of  madder  roots,  it  is  enacted,  ^*J»  aie,  for 
**  That  if  any  person  or  persons  shall  steal  and  take  away,  or  wil-  to^m^e  Mtls^' 
'^  fully  and  maliciously  pull  up  or  destroy  any  madder  roots  faction  for  the 
**  growing  or  being  in  any  lands  or  grounds  belonging  to  any  damage ;  and 
**  person  or  persons,  and  shall  be  thereof  convicted-  before  any  2^ofthe°poor 
*' justice  or  justices  of  the  peace  of  the  county,  town,  or  place,  of  the  parish,  a 
"  where  the  offence  shall  be  committed,  either  by  confession  of  fine  not  exMed- 
*'  the  party  offending,  or  by  the  oath  of  any  credible  witness  or  '°^    '*     ' 
"  witnesses  (which  oath  such  justice  or  Justices  is  and  are  hereby 
*'  authorised   and   empowered  to  admmister)  every  person  so 
''  offending,  and  being  convicted  of  such  offence  in  manner  herein 
^'  before  mentioned,  shall,  for  the  first  offence,  give  and  pay  to 
'^  the  owner  or  owners  of  the  madder  roots  so  stolen,  pulled  up 
'^  or  destroyed,  such  satisfaction  for  his  or  their  damage  thereby 
"  sustained,  and  within  such  time  as  the  said  justice  or  justices  shall 
"  appoint ;  and  shall  over  and  above  pay  down,  upon  such  convic- 
*'  tion,  unto  the  overseers  of  the  poor  of  the  parish  where  the  offence 
*'  or  offences  was  or  were  committed,  for  the  use  of  the  said 
**  poor,  such  sum  of  money  not  exceeding  ten  shillings,  as  to  the 
said  justice  or  Justices  shall  seem  meet;  and  if  any  such  offender 
**  or  offenders  shall  not  make  such  recompence  or  satisfaction  to 
^  the  said  owner  ol*  owners,  and  also  pay  such  sum  to  the  use  of 
*'  the  poor,  in  manner  and  form  aforesaid ;  then  the  said  justice 
"  or  justices  shall  and  may  commit  such  offender  or  offenders  to 
"  the  house  of  correction,  for  any  space  not  exceeding  one  month; 
and  shall  and  may  order  such  offender  or  offenders  to  be  whip- 
ped by  the  constable,  or  other  officer,  as  to  the  said  justice  or 
justices  shall  seem  meet ;  and  if  any  such  person  or  persons 
shall  again  commit  the  like  offence,  and  be  thereof  convicted  as 
''  aforesaid,  then  he,  she,  or  they  so  offending  the  second  time, 
■*  and  being  thereof  convicted  as  aforesaid,  shall  be  committed 
''  to  the  house  of  correction  for  three  months.'^ 

t  Sect.  2.  By  31  Geo.  2.  c.  35.  s.  6-  it  is  provided,  "  That  no  l^^^""^ 

*'  person  ^\nj  d,y,  after 

tha  offoice. 
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^  pef»M  W  f^§6M  «bill  bir  ^<W§^tM  ftvr  My  ^AoH  cMfeAcfe  of 
''  p#ds<^<5fit}^  be  i«giftl  wifbMi^  Ihbfty  chijtf  tfftar  thb  dfFende  cbtit- 

Arealdhg  ifiio  Liad  Mines  and  stealii^  Lead. 

t  ^Sm.  !;  By  »  Ote<!y.  «*  «^  )0.  «.  1.  It  Is  re<(ii»«,  <"  Tbftt  hy 
exp^^ielk^  it  bsrih  b^tt  ftHiHd^  tbaf  ^M  M*  btaek  e&M^Ue^  com- 
monly caHed  &/acA  leetd,  is  and  hath  been  necessary  for  divers 
useful  purposes,  and  more  particularly  in  the  casting  bomb 
sfaeils.  round  shot,  and  cannon  balls ;  and  that  such  wad,  black 
cawke^  or  black  lead,  hath  hitherto  been  discovered  m  one  moun- 
tam»  or  ridge  of  hills^  only  in  this  reaWu)  and  diat  great  waste 
and  destruction  therein  hath  of  late  years  been  made  \yy  wicked 
and  evil-disposed  persons,  who,  by  reason  of  the  situation  of  the 
mine  or  mines,  wad-hote  or  wad'^hoks  of  the  said  wad,  black 
cawke^  or  black  lead#  and  of  the  great  difficulty  to  secure  and 
preserve  the  same  from  being  unlawfully  broke,  or  by  force  en- 
tered into  ^  and  also  by  reason  of  the  small  punishment  by  the 
laws  BOW  Hk  being,  annexed  to  otfencet  of  the  like  kind,  have 
been  encouraged  unlawfully  to  enter,  and  by  force  to  keep  po»- 
session  of  the  same  f  and  from  thence  unlawfully  to  take  and 
carry  awaty  greart  quantities^  of  the  said  wad,  black  cawke,  or 
black  lead ;  for  the  more  effectual  security  of  all  and  every  mine 
or  mines,  wad-hele  or  wad'^holes  of  wad  or  black  cawke,  com- 
monly called  btaek  lead ;  and  for  preventing  the  unlawful  break*- 
in^  and  entcfring  into  the  same ;  or  the  unlawful  taking  and  oar- 
rymg  away  from  stich  mine  or  mines,  wad-bole  or  wad-k(oles, 
any  wad^  black  cawke^  or  black  leadf  and  for  punishing  suoh 
cfffenders  in  a  more  exemplary  manner,  than  by  the  laws  m 
The  entering  being  eaa  BOW  be  done/'  it  is  enacted,  *'  That  all  and  every 
Ui^iTleiid  *wiUi  "  IP"^*"®^**  ^^  persons  that  shall  unlavirfully  bi:eak,  or  by  forc-e  enter 
intent  to  steal,    '^  ^^^  ^^Y  OHU^  or  mines,  wad^bole  or  wad-holes  of  wad  or  black 

**  oawke,  commonly  called  bkck  lead,  or  into  any  pit,  shafts  adit^ 

''  or  veil!  oi  wady  black  eawke^  or  black  learai,  with  an  intent  to 

*'  take  and  csu'ry  away  from  thenee  any  wad,  black  cawke,  or 

black  lead;    or  shall  unlawfully  from  thence  take  and  carry 

away  any  wad,  black  cawke,  or  black  lead,  although  such  mine 

''  or  mines,  wacUhole  or  wad-holes,  pit,  shaft,  s^it,  or  vein,  be 

*'  not  actuidly  broke,  or  by  force  entered  into  by  such  offender 

or  the  agisting   **  or  offenders ;  or  shall  aid,  abet,  assist,  hire,  or  comsftand  any 

or  hiring  per-     *<  persoB  or  p^son»  to^  Commit  such  offence  or  offences  as  afore* 

^ny.  °  ^*     **  ^^^  ^  ^^  then,  and  in  every  such  case,  all  and  every  6uch  per^ 

**  son  or  persons  shall  be  deemed  and  construed  to  be  guilty  of 

**  felony ;  and  it  shall  and  may  be  lawful  for  the  court  or  jfudge> 

''  before  whom  any  such  person  or  persons  so  offending  aa  afore^ 

Ofienden  to  be  *'  said  stall  be  lawfully  convicted,   to  order  such  offender  or 

committed  for  a  <<  offeoders  to  be  comiaitted  to'  Uie  prison  or  eaol  of  the  said 

Tear,  and  pob-    ^  •        ^  ^         *     »     %  i./« 

lidy  whipt ;  cOunty  af^ifited  for  ermmalSj  or  to  s^^me  house  of  correction 

'^  within  the  same  county^  for  a  time  not  excee^ng  ooe  year, 
there  to  be  kept  t^  hard  labour  during  all  the  said  limd,  and 
to  be  publicly  whipt  by  the  common  hangman,  or  by  the  mas- 
^  t^  of  such  htftist  of  correctimr,  ni  ^ucH  thnc^  and  M  siich 
^  pUdes,  and  in  such  manner^  as  such  court  or  judge  shall  think 

**  proper; 
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pro|>er9  or  it  MSl  aid  anrf  Im  hmM  to  Had  fbr^udh  oduit 
judge^  or  for  wy  other  «tfbtefAent  tcvvrt  b«kl  tft  tte  feinntf 
place,  with  tke  Uhe  HiKlnirity  m  the  farste,  t<f  dtdlir  iweh  of* 
fender  dr  <9ffbndere  to  be  transported  to  scnm  ^f  his  tetfjeftty'tr  or  to  betnuu- 
plantations  bejroad  Mie  Mas,  fof  a  tfeilfi  tiot  exceeding  \90retK  P^/»seTeD 
years,  as  auch  ochirt  or  jot^  shall  tlflAk  most  pr^r^  and  ^^'' 
tbei^vpdn  jac^rtiMt  sbaU  be  giveii  that  the  ^f4smm  tir  p^rsond 
fto  cotftioted  sbiM  bo  coatmitted  nod  ivbipt,  or  titiMpon^d 
**  a<lconlingly  \  and  if  tmnapO^Hati^ii  tiball  te  direeted»  dM»  ^afli6 
^  sbadU  be  eiie«Uted  in  tfocli  maimer  aa  i»  or  tfhidl  be  ptond^  b]f 
''  hwi^  for  dM  tvtosportalMfiii  of  feleM^  Md  tf  tmy  tfUeb  jp^MOii  bf 
^'  persoiis  so  oennmtted  or  traiMpbi^d  i^ball  t^lnAtMiy  cmi^^  and  if  they  ei- 
''  or  br^ak  prisoa,  or  rettira  froiA  trtiiMpOrtAliiMi  \f^ii»^  lbs  eicpi-  ^^^'^^^ 
'<  ration  of  dte  time  for  wlueh  fce^  sbe^  of  they  cftedl  tad  Oir<te#«d  from  transpor- 
'<  to  be  truisported  as  afoTesMd*  sMh  pii^son  ^t  petvoifi  bdftg  tation,  to  suffer 
"*  thereof  ia^ftiQy  coti^ictad>  tfkall  tfullbr  dddtb  M  a  friM  wMftOUt  ^^^ ' 
**  bediefit  of  clergy,  and  sInA  bo  tried  l9r  ifttch  ftlofiy  ift  tbd 
**  Goiioty  whom  be^  sb^,  or  diey  «o  osctpid,  iM-  Wb«r«  koy  ite, 
"^  or  they  riuM  be  i^^eboftdod*" 

t  SM.  9.  iSy   ^  GM.  a.  'i6i  10.    ^i^.    it  i^   ftirtbef   dt)»eted,  and  a  certificate 

"  That  if  anj  pef^oik  sMI  b*  cbtil4oCfed  oi'  dttaiftlted  <rf  atay  of  of  the  former 
''  tho  6ffeik5«9  afoi^stfid,  Md  ebM  Voluntarily  e^^nip^,  bk^ak  ^^a  roffi- 
prfafoi>,  or  r6ttnrd  fr6tli  if tt&spoi't^itiOA  fts  afotef^aid^  ftttd  »hall  cient  proof 
be  appf<^Dd^  in  ^ny  ^her  cdtiftf^  of  city  diffek^t  frehott  tteit  ^^'^^^^^^ 
wbei^  the  1^  offehe(i  Was  coikiikiitted,  the  cleric  t)f  th«  stsMSte, 
or  d^rk  of  the  pe&cie  foi^  the  cotinty  dr  tlity  Whei^  sncfa  coWVtc- 
"  tion  of  attdtider  fof  the  Mid  offence  or  offences  ^^kt  b«d,  ^fl, 
at  tfi«  >iek]tie»t  6f  the  pf oseMt6r,  Or  of  aify  ctiiep  oA  liiiff  ttfa- 
jesty's  behalf,  certify  the  same  by  a  tfaostript  hi  fot^  ^61Kk, 
'*  cootaiaiag  the  e^ffect  and  tenor  of  such  coDviotiotf  or  attaiflder^ 
"  for  which  certificate  two  shillings  and  aixpence  and  so  bkh-o 
'^  shall  be  paid;  and  such  certificate  being  produeed  in-coort  shidi 
''  be  sufficient  proof  of  such  former  convicdo»  or  atlMnder*'' 

t  8o:f.  3.   By  £5  OOO.  t.   C*   1(K   9.  3.    it  fS   Arrihe?   ell»6Cldd,  Receivers  of 

"  That  ail  and  orety  pta^ioff  or  peraoas  w*to  shall  buy  <d¥  reo**^^  [^'  fo^bT"** 

''  aiTf  wad  or  Uac^  oawk^^  oommonly  oriled  bladk  lesfd^  know-  rtofen,^ guilty  of 

"  ia^  <he  ettane  to  be  »o  «Hia#fid)y  taken  aftd  csirri^  #ir*y  felony. 

''  as  aforesaid^  shall  be  deefned  and  «oiMtftted  fo  b^  gifilty 

'^  of  fdony,  aad  bekg  connet«rd  thereofy  shralt  toe  iflbje«t  MA 

'^  liable  to  all  die  painff  aiMd  fMaddti^s  itbidb  any  persoo  of  pi^r- 

'<  sons  elm  or  ihay  by  the  laWs  aid  stattiV^s  of  this  f  ifalHk  1m  irab- 

''.  jeftt  and  lifttAe  toy  for  Auyiag  or  roceiviifg  My  good»^  diftttMs 

''  that  have  beien  felomooriy  takeo  w  stokHi,  kM^ing  the  MMe 

'*  to  ba?e  been  atolaa/' 

£«dd  d^  J^ow,  floyrf  CdpMf,  Btdis,  eft  BdUmdaU  tiffts^i  to 

t  Sect.  1.    By  4  Geo.  £.  C.  3£.    it  is   RECltED,    ''That   the  Stealers  of  lead» 
pernicious  practice  of  stealing  lead,  iron  b^rs,  iron  gat^s>  iron  j."*".**'?'  *^ 
palisadoesy  and  iron  rails,  fixed  to  dwellin^hduses,  out-houses,  ©r  any°fcii^s*' 
coach-houses>  stables,  and  other  buildhigs,  and  fii^d  in  sardens,  belonging  there- 
orchards,  court-yards,  fences,  and  outlets,  belonging  to'  d^dfiing-  **''m**"^^j^ 
hoaxes  and  o*€Jf  bwildittg^,  hath  of  late  tkhe  heM  ntndt  trsed,  Sd  ie  uan^''' 
to  the  great  detriment  of  his  majesty's  subjects ;  and  it  is  neces-  ported  for  iftTen 

sary,  y««»» 
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nnry,  for  the  more  effectual  prevetatiog  of  £ucK  offences,  to  in-^ 
flict  a  more  exemplary  punishment  on  such  offenders,  than  by 
the  laws  of  this  realm  can  now  be  done;"  and  it  is  ekacted, 
*'  That  all  and  every  person  and  persons  who  shall  steal,  rip,  cut, 
or  break,  with  intent  to  steal,  any  lead,  iron  bar,  iron  gate, 
iron  palisado,  or  iron  rail  whatsoever,    being   fixed  to  any 
dwelling-house,  out-house^  coach-house,  stable,  or  other  build- 
ing used  or  occupied  with  such  dwelling-house,,  or  thereunto 
belonging,  or  to  any  other  building  whatsoever,  or  fixed  in 
**  any  garden>  orchard,  court-yard,  fence,  or  outlet,  belonging 
'^  to  any  dwelling-house  or  other  building,  shall  be  deemed  and 
''  construed  to  be  guilty  of  felony;  and  every  such  felon  and' 
'5  felons  shall  be  subject  and  liable  to  the  like  pains  and  penal- 
**  ties  as  in  cases  of  felony ;  and  the  court,  by  and  before  whom 
*^  such  person  or  persons  shall  be  tried,  shall,  and  hereby  have  * 
'*  power  and  authority  to  transport  such  felons  for  the  space  of 
'^,  seven  years,  in  like  manner  as  other  felons  are  directed  to  be 
transported  by  the  laws  and  statutes  of  this  realm ;  and  all  and 
every  person  and  persons  who  shall  be  aiding,  abetting,  or  as- 
sisting in  stealing,  or  in  such  ripping,  cutting,  or  breaking  any 
lead,  iron  bar,  iron  gate,  iron  palisado,  or  iron  rail,  fixed  to 
any  dwelling-house,  out-house,  coach-house,  stable,  or  other 
building,  or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or 
' '  .         *^  outlet,  belonging  to  any  dwelling-house  or  other  building,  or  ' 

"  who .  shall  buy,  or  receive  any  such  lead,  iron  bar,  iron  gate, 

iron  palisado,  or  iron  rail,   knowing  the  same  to  be  stolen, 

shall  be  subject  and  liable  to  the  same  punishments  as  if  he, 

*'  she,  or  they  had  stolen  the  same;  any  law  to  the  contrary  in 

*'  anywise  notwithstanding/' 

All  persons  who  f  Sed.  2.  By  21  Geo.  3.  c.  68.  it  is  enacted,  **  That  aff  and 
afl***coppcr^to;.  "  ®^^*7  person  and  persons  who  shall  steal,  rip,  cut,  break,  or 
fixed  to  miiy  '  **  remove,  with  intent  to  steal,  any  copper,  brass,  bell-metal, 
dweliing-iiousc,  '*  utensil,  or  fixture,  being  fixed  to  any  dwelling-house,  out- 
dMined  guilty  **  house,  coach-house,  stable,  or  other  building,  used  or  occupied 
of  felony,  and  ''  with  such  dwelling-house,  or  thereunto  belonging,  or  to  any 
may  be  trana-  '*  other  building  whatsoever,  or  fixed  in  any  garden,  orchard, 
yearafa^'*^*'*  "  court-yard,  fence,  or  outlet,  belonging  to  any  dwelling-house, 

'-  or  other   building,    or  any  iron  rails  or  fencing  set  up   or 
**  fixed  in  any  square,  court,  or  other  place  (such  person  having 
no  title  or  claim  of  title  thereto),  shall  be  deemed  and  con- 
strued to  be  guilty  of  felony ;  and  the  court,  by  and  before 
"  whom  such  person  or  persons  shall  be  tried  and  convicted, 
shall,  and  hereby  have  power  and  authority  to  transport  such 
felons  for  the  term  of  seven  years,  in  like  manner  as  other 
felons  are  directed  to  be  transported  by  the  laws  and  statutes 
"  of  this  realm;  or  to  order  and  direct  that  such  offender  be  kept 
and  detained  in  prison,  and  therein  kept  to  hard  labour  for  any 
time  not  exceeding  three  years,  nor  less  than  one  year;  and 
within  that  time,  if  such  court  shall  think  fit,  such  offender 
'*  shall  be  once,  or  oftener,  but  not  more  than  three  times,  pub- 
"  licly  whipped." 

All  persons  at-        f  Sect.  3,  By  21  Geo.  3.  c.  68.  it  is  further  enacted,  "  That 

aUtiog,  orwho  <'  all 
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an  and  every  person  and  persons  who  shall  be  aiding^  abetting,  thali  bay,  linbte 
**  or  assisting,  in  stealing,  or  in  such  ri|^ing,  cutting,  breaking,  ^  ^^'^  puniah* 
*'  or  removing  any  copper,  brass,  bell-metal,  utensil,  or  fixture,  """'^ 
**  fixed  to  any  dwelling-house,  out-house,  coach-house,  stable,  or 
other  building,  or  fixed  in  any  garden,  orchard,  court-yard, 
fence,  or  outlet,  belonging  to  any  dwelling-house,  or  other 
building,  or  any  iron  rails,  or  fencing,  set  up  or  fixed  in  any 
square,  court,  or  other  place ;  or  who  shall  buy  or  receive  any 
such  copper,  brass,  bell-metal,  utensil,  or  fixture,  iron  rails, 
or  fencing,  knowing  the  same  to  be  stolen,  shall  be  subject 
and  liable  to  all  and  every  the  same  punishments,  pains,  and 
penalties,  as  if  he,  she,  or  they,  had  stolen  the  same,  although 
the  principal  felon  or  felons  has  not  or  have  not  been  convicted 
of  stealing  the  same;  any  law  to  the  contrary  in  anywise  not-' 
''  withstanding/' 

f  Sect.  4.  It  is  clear,  that  these  statutes  create  a  new  felony,  Rexv.T.J<M- 
and  therefore  the  indictment  must  state  whatever  the  statute  ^&  ^^^^"'^ 
makes  constituent  parts  of  the  offence^  and  conclude  contra  for^  eom  Aoaie, 
mam  statuti.  BtconUr^ 

f  Sect,  5.  It  seems  also,  that  as  the  legislature  has  created  a  Joding'scaae, 
new  felony,  it  partakes  of  course  of  all  those  qualities  which  are  ***•  "*^ 
incidental  to  a  felony  at  common  law,  and  therefore  that  the  in- 
dictment must  affix  a  value  to  the  property  stolen,  in  order  that 
it  may  appear  either  grand  or  petit  larceny. 

i*  Sect.  6.  But  it  has  been  said,  that  an  offender  against  this  ByGLVN,  A#. 

statute  cannot  be  rendered  guilty  of  a  capital  offence,  by  stating  «'»^<'«'»  »°  ^« 

that  he  "  burglariously  broke  and  entered  the  dwelling-house  in  Cam45on»'o'B. 

"  the  night-time,  and  then  and  there  stole  such  a  quantity  of  in  the  jemr 
lead,  iron,  8lc.  the  same  being  fixed  to  the  said  dwelling-house,^  ^^^^* 
&c/'  for  the  legislature  has  described  the  offence,  and  limited 

the  punishment.     Sed  quare. 

t  Sect.  7.  It  hath  been  ruled,  on  an  indictment  for  stealing  Hedges' case, 
**  iron  window  sashes,"  that  if  it  appear  that  the  window  frames  ^l?'  51^ 
from  which  the  sashes  were  taken  were  fixed  into  their  proper  nm  Willis, 
places,  but  that  the  sashes  were  neither  hung  nor  beaded  in  the  JuniM, 
frames,  but  merely  fastened  in  by  laths  nailed  across  the  frames,  ^ 
to  prevent  their  falling  out,  they  are  not  fixed  to  the  freehold 
within  the  meaning  of  these  statutes. 

t  Sect.  8.  So  also  it  has  been  held,  that  *^  a  wooden  ^ate,  Challis's  cue, 
with  an  iron  spring  latch  and  clasp,  and  two  pieces  of  u-on,  ^•^^  ^"*  ^»- 
called  upper  eyes,  which  may  be  lifted  on  and  off  the  hooks  jl^^'GouLDr" 
of  the  gate-post  at  pleasure,''  is  not  a  fixture  to  the  freehold.     Jutsot. 

t  Sect:  9*  It  has  also  been  repeatedly  ruled,  that  a  window  senior's  case, 
casement,  made  of  iron,  lead,  and  glass,  is  not  within  these  sta-  Cases  C.  L. 
tutes;  for  the  words,  "  lead,  iron  bar,  iron  grate,  iron  palisado,.^^' 
*'  iron  rail,  or  copper,  brass,  or  bell-metal  utensil,"  are  to  be 
taken  as  substantive  nouns,  and  not  as  adjectives,  describing  the 
<iualities  of  the  things  mentioned;  and  therefore,  as  a  casement 
is  not  among  the  things  enumerated,  it  is  not  within  the  statutes., 

t  Sect. 
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Vimmi^mm,  t  iSctf..  IP-  Sq  tlfMi  it  bfti  hAm  iM^4^  tkat  a  rto^k<rlock»  whidi 
a  a  fob.        II  n  lo^li  \YiiJi  iron-worl^  vnada  is  a  voodea  frame,  is  not  witkin 

Jos.Hickman'i  f  ^^^^'  Hi  It  has  beep  decided,  th^t  **  ^  church'*  is  '*  a  dut/c^- 
case,  O.B.  «<  {;}g''  withia  the  rae^niq^  of  th^se  statute^;  and  that  an  indict7 
on'i  ^'n!^^'  ment  for  stealing  kad  affixed  thereto,  is  good,  although  it  do  nqt 
serred  for  the  mention  the  persco)  |n  1/vhom  the  freehold,  to  whi<;h  the  property 
opinion  of  Che    tajcen  ^'as  amxed,,  resided. 

Judges* 

IrQA  failf  &ied  to  a  lombsioQa  m  a  ^afohyard«  was  ruled 
Mt  t9  1^  witbia  the  awpniag  of  thaae  statales,  J.  Davis's  case, 
O.B.Jaq.  1794. 

CUrke'scue,         ^  '^^^'  ^^'  ^^^  *^  ^^^  h^^X^  held,  that  an  ohs^rvutory  placed 
O.B.  Feb.         in  the  ndddle  of  a  gentleman's  garden  grounds  i^  not  **  a  (iuild- 
Se».  1781.        «  ing  uged  and  occupied  with  a  dwelling-house"  within  the  mean- 
ing of  th?s€>  statutes, 


Mftraev'seoit,  fl^l.  Id.  Il  has  aho  bean  held,  that  an  iron  bar  alBxed  to  the 
Sett/im  09-  c<HV®'^''^'^  ^  ^  bot-house  ov  greeii<4iou8e>  in  a  garden,  is  within 
mmHBATB,      these  statutes. 

Tii0  MM  «r  t  S^^  H»  Bwt  it  has  b^i^  b^,  thflt  an  irpii  grute  fi^d  to 

Brown  audi        tli«^  gri^MAd  Qver  the  mpqth  of  a  faw^r,  \^  th^  middle  of  9  pubUo 

Aorii  sS..^'^'  bighw«*y,  ftpd  ii^%  bqioa^fig  tp  ^«y  bwilding*  birt  tp  the  cpmmis- 

1791.  liPWeW  «f  S^eff ,  M  npl;  wwiP  the  statute  4  (^^^  %,  p..  3(f. 

ThecaMof  t  <$«c^  15.  It  has  been  held,  diat  an  indictment  on  4  Geo.  2. 

TWu^BrofM^  c.  S£f  for  ^ealUig  Ipad  affixed  to  a  dwelU^g-boase,  is  not  ai^in- 
S^^J^^^^^    tain^d  hy  evidence  that  it  was  lead  belpqgiqg  to  a  fink,  and  that 

it  was  palj  cut  ripoed,  wd  turned  |ip,  but  no(  taken  away  j  but 
^i^cb  evidence  would  maintaip  m  indictineiit  for  cutting  aad  ript* 
piqg  thfi  le^d  ivitfe  iateftt  tp  st^al- 

Of  Things  in  which  none  have  a  determinate  Property  at  Coamon 

Law, 

The^e  c^n  be  np  felopy  at  cpipiqop  (^mi^  a^  Hawkins  has  ob- 
served^  pf  things,  ii|  which  no  one  bad  a  property  a^  tjie  time  of 
the  fact  comn)itted.  It  follows  from  hence  there  ppuld  be  no 
proper^  ip  any  animals  ferte  nafura  befpr^  they  were  reduced 
iptP  possession  by  being  either  dead  or  reclaim^o.  Th^  legisla- 
ture has  again  interfered  in  these  instances  by  making  it  larceny 
to  take  certain  of  these  animals  in  their  wild  state  by  persons 
biiving  m  titW  tP  tali;^  them. 

4l  tq  IMkU^. 

The  iMoaltj  fcr  8M\  1.  By  S  Jac.  1.  c.  15.  s.  £.  it  is  enacted,  ^<  That  if  any 
or^ii!i"^  "  P«r9P»  Qr  pQrsops  shall,  jp  thp  pight  tiipp,  or  by  d^*  wropg- 

forhttiia^(>i    *'  m^^  Of  upUwfully  break  or  epter  ipto  any  park  impaled,  or 

conies.  «  %ny  pther  several  grpupd^,  ipclosed  with  wall^  Dale,  or  hedge, 

8tot^r"c*io  '*  *"^  "^^^  ^^  kept  for  th^  keeping,  breedipg;.  and  cherisjiipg  of 

Farther  pro-'  "  Wy  QQmAi  »nd  wrppgfully  qr  pplftwfully  sHftU  huPt,  drive^,  or 

Tided  by  "  fihage  p^t,  pr  t»kp^  kill,  pr  sl^y  ^py  cpniej  witbip  ^njr  spch  im- 

7ji«^i.  c  13.  «  p^j^ J  p^rk,  pr Q\m4  gwwnd  vitb  mh^  w^W, pr  pthpr  iucjqsur^ 

^*  as  aforesaid,  against  the  will,  mind,  or  pleasure  of  the  owners, 

^*  occupiers. 


^  QMopitf  19*  or  pf  aMtmooeiv  of  lk«  mm^p  wiH  havipg  hVftul  title 
<'  Of  Autfaorii^  so  to  io,  md  Ibev^of  «hii]l  bd  lawfully  coovietad 
"  al  lb«  fuil  of  our  aoveveign  Lord  tb^  king,  hi»  heirs  or  soc- 
**  ceasors,  or  tbe  party  grisvpil^  aluUl  auffer  impriBooiaent  of  his 
<«  Of  dftoijr  bodies  by  die  space  of  three  months ;  aad  ^Iso  shall 
^  yield  and  pay  to  the  party  grieved  his  treble  daoaages  and  costs, 
^  to  be  aas^aeed  and  nited  by  the  justices  before  whom  he  or 
*'  they  shall  be  convioted*  ^ter  the  said  three  nioHths  expired  ; 
''  aiyl  ^hall  find  sy^cient  sureties  fpr  his  and  their  sood  abearjng 
''  against  the  king,  his  heirs  ^d  successors,  and  all  his  lieg§ 
**  people,  fpr  the  space  of  ipeven  years  after,  or  else  shaH  remi^ip  ' 
**  and  coptinue  stilji  in  prison  without  bail  or  mainprize,  uqtil 
''  such  time  as  he  or  they  so  Q^ending  shal}  Qnd  sufficient  sure- 
''  ties  during  the  said  tim^  ^nd  space  of  seven  years*'' 

i-  Se$f.(i.   By  3  Jf^iq,  !•  e,  13f  h  3.   it  is  fMrther  eo^ted,  Whatjmticc. 

^f  That   the  JllSti^S   of  OJIf^   afld    te9^n^»  justices  of  ^fsif^  in  may  hear  and 

''  their  6ir<^it4«  ai»d  j^iffiipef  pf  pefu:^  ^od  ga^l  delivery  ii)  tbeiv  ofel^rf^ 

*'  lessionp^  «hall,  by  virtue  b^f^or*  h#v<B  ppwer  ^nd  fwtbority  to  add. 

"  eaquins,  bpfir,  a^  detereiiDA  all  {ipd  ai^g^ll(r  the  ^aid  offep^^s, 

*^  by  ei^^minatiQii  9f  th<l  offenders,  ^d  to  nia^e  and  award  pro^ 

**  cess  tbereupoi),  as  well  upop  indicimepts  tfikgn  before  tbemi 

"  as  by  bill  of  cQmplaii|t«  ^nfcif q^ation,  fMF  aJ9y  otb^f  actipn ;  m 

'f  ^hich  said  suit  or  aqtipii,  9q  ep^qiiii^  wagf  r  of  li^Wj  PT  prot^o^ 

'f  tiop  sh9)l  be  i|llowedr'' 

t  Sect,  3.  By  3  Jac.  1.  o.  18.  s«  4.  it  is  also  eaacted,  ^  That  The  remedy 
'^  it  shall  and  may  be  lawful  to  the  pu-ty  grieved,  to  sue  and  take  ^-^^^"^ 
'^  kis  further  remedy  against  all  |ind  everj^  such  offender  and  ^^ 
*^  offenders,  for  his  loss  god  damages,  and  to  recover  the  treble 
value  of  the  same  in  that  behalf,  as  well  before  the  justices  of 
o^er  ai|d  terminer^  jpstices  of  assifse  in  their  eirouits*  end  jus- 
tices of  the  peace  ^d  gaol-deliverv  in  th^ir  sessions,  or  el^on 
''  where  in  any  other  the  king's  mafesty's  cpurtji  of  record  at 
^'  Westmnsier ;  end  that  upon  tru.e  satisfi^ctiop  of  the  s^id  treble 
'  damages  to  the  party  grieved,  or  upon  the  confession  or  f|c-. 
knowledgment  thereof  by  the  said  party  offending,  before  the 
'f  justices  in  open  sessions  holden  for  die  county  wherein  the 
'*  same  offence  shall  be  committed,  it  shall  be  at  the  liberty  of  In  what  case 
'^  the  said  party  grieved,  to  whom  the  said  offence  is  committed,  *^!u^^J[^'*''' 
'f  to  release  atliis  pleasure  the  suretyship  of  the  good  behaviour,  behaTioormay 
"  at  any  time  within  the  said  seven  ^ears  or  before ;  any  thing  in  be  released 
**  this  present  act  before-n^entioned  or  declared  to  the  contrary  by  the  party 
notwithstanding/'  ^^  * 

t  Sect.  4.  By  3  Jac.  1.  g-  13.  s.  ^  it  is  further  enacted,  '^  T%at  Bwnl^ftir 
if  any  person  or  persons  not  having  any  manors,  lands,  tene-  •htott^itii 
ments,  or  herectitameBts,  of  the  clei^r  yearly  value  of  forty  ^es!  orlfof 
'<  pounds,  or  not  viforth  in  goods  or  chattels  the  sum  of  two  bun*  keeping  of 
'^  dred  pounds,  shall  use  any  ^n,  bow,  or  cross-bow*  to  kill  any  ^^^^»  ^<^* 
'<  conies,  or  shall  keep  any  epgine-hayes,  gate^nete,  purse^ets, 
'*  ferrets,  or  ceney-dogs,  excepi  siicb  person  or  persons  as  shall 
**  hiive  any  ground  impaired  with  pale,  or  inclosed  with  WfiU  or 
'^  hedge  as  aforesaid,  used  for  the  keeping,  breeding,  or  cherish- 
"  ing  of  any  ooaies,  the  increasing  of  which  Said  conies  shall 
emount  to  the  d^ar  yearly  voliie  of  forty  shiUMge,  to  be  letten 
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In  what  case 
the  justices 
may  discharge 
the  suitor  of 
good  abearing. 


No  pefM>n  shall 
kill  conies  in  a 
warren  not 
inclosed. 
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''  at  the  leaA,  or  keepers  or  warreners  in  their  parks,  wairrens,  ot 
**  grounds  belonging  to  their  charge ;  that  then  any  person  having 
lands,  tenements,  or  hereditaments,  of  the  clear  yearly  value  of 
one  hundred  pounds  in  fee-simple,  fee-tail,  or  for  life,  in  his 
own  right,  or  in  the  right  of  his  wife,  may  take  from  the  person 
or  possession  of  such  malefactor  or  malefactors,  and  to  hi^ 
own  use  for  ever  keep,  such  guns,  bows,  cross-bows,  or  engine- 
hayes,  gate-nets,  purse-nets,  ferrets,  and  coney-dogs/' 

+  Sect,  5.  By  3  Jac.  1.  c.  13.  s.  6.  it  is  further  enacted,  "That 
if  any  person  or  persons,  at  any  time  hereafter,  shall  fortune  to 

**  be  bound  before  any  the  justices  before^mentioned,  to  the  king, 
his  heirs  or  successors,  for  his  or  their  good  abearing  for  seven 
years,  according  to  the  tenor  of  this  act,  and  the  same  party  or 
parties  so  bound  shall  afterward,  within  the  said  seven  years, 

''  come  before  the  justices  of  the  peace  of  the  said  county  where 

''  the  said  offence  was  committed,  or  some  of  them^  in  open 
quarter-sessions,  and  there  in  the  said  sessions  confess  and 
acknowledge  his  or  their  said  offence  or  offences,  and  that  he 
or  they  is  or  are  sorry  therefor,  and  satisfy  the  party  or  parties 
grieved,  according  to  the  tenor  of  this  act :  that  then  the  same 
justices  before  whom  the  said  confession  shall  be  so  made, 
shall  and  may  have  power  and  authority  by  virtue  of  this  act, 
in  the  same  open  sessions,  or  in  any  other  sessions  afterwards 
to  be  holden  before  the  said  justices  in  the  said  county,  within 
the  said  term  of  seven  yeafs^  if  it  shall  seem  good  to  their  dis- 
cretions, to  discharge  the  said  recognizance  and  bond  so  taken, 
and  also  the  said  party  and  parties  so  bound  ;  this  act,  or  any 
thing  therein  contained,  to  the  contrary  thereof  notwithstand- 

•'  ing." 

+  Sect,  6.  By  3  Jac.  1.  c.  13.  s.7.  it  is  provided,  *'  That  this 
act,  or  any  thing  herein  contained,  do  not  extend  to  any  park 
or  inclosed  ground  hereafter  to  be  made  and  used  for  conies, 

''  without  the  grant  or  liceuce  of  our  sovereign  lord  the  king,  his 

*'  heirs  or  successors." 

f  Sect.  ?•  By  3  Jac.  1.  c.  13.  s.  8.  it  is  further  provided^ 
"  That  this  act,  nor  any  therein  contained,  shall  extend  to  any 
''  offence  or  offences  concerning  the  hunting,  chasing  or  killing 
*'  of  conies,  which  shall  be  done  or  committed  in  the  day-time, 
"  but  only  to  such  offences  as  shall  be  hereafter  done  or  com- 
"  mitted  in  the  night-time  only ;  any  thing  in  this  act  contained 
"  to  the  contrary  thereof  notwithstanding." 

t  Sect.  8.  By  22  and  23  Car.  2.  c*  25.  s.  4.  it  is  recited, 
*'  That  divers  warrens  and  grounds,  not  inclosed,  are  used  for 
the  breeding  and  keeping  of  conies  in  several  parts  of  this  king-" 
dom,  and  that  sundry  dissolute  and  disorderly  persons  have  been 
much  encouraged  to  kill  and  destroy  the  conies  in  such  warrens 
and  grounds  not  inclosed,  in  the  night-time,  for  that  the  same  is 
not  prohibited  or  punishable  by  the  statutes  in  that  behalf  made 
and  provided,  which  extend  only  to  the  stealing  and  killing  of 
conies  in  warrens  or  grounds  inclosed :"  and  enacted,  ''  That 
"  if  any  person  or  persons  shall  at  any  time  enter  wrongfully 
"  into  any  warren  or  ground  lawfully  used  or  kept  for  the  breeding 

"  or 
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"  or  keeping  of  conies  (although  the  same  be  not  inclosed),  and 

**  there  shall  chase,  take,  or  kill  any  conies  against  the  will  of 

**  the   owner  or  occupier  thereof,  not  having  lawful  title   or 

**  authority  so  to  do,  and  shall  be  thereof  lawfully  convicted  in 

**  manner  hereafter  following,  the  parties  so  offending  shall  yield 

**  to  the  party  grieved  treble  damages  and  costs,  and  suffer  ini*  Forfeitore. 

"  prisonment  by  the  space  of  three  months,  and  after,  till  they 

'^  shall  find  sureties  for  their  good  abearing/' 

t  Sect.  9-  By  22  and  23  Car.  2.  c.  25.  s.  5.  it  is  recited,  Noperaon  shall 
^  That  divers  idle  and  disorderly  persons  living  near  unto  war-  in  the  night  kill 
reus,  have  of  late  lime  used  to  kill  and  take  the  conies  upon  the  ^^^^^^ 
borders  of  the  same,  and,  under  colour  thereof,  do  oft-time  enter  any  wirren,  «x- 
into  the  said  warrens,  and  there  take  and  kill  conies  in  the  night-  cepc  the  owner 
time,  when  they  cannot  easily  be  discovered:"  and  enacted,  <rf  the  ground. 
^'  That  no  person  or  persons  shall  at  any  time  hereafter  kill  or 
take  in  the  night-time  any  conies  upon  the  borders  of  any 
warrens,  or  other  grounds  lawfully  used  for  the  breeding  or 
keeping  of  conies,  excepting  only  such  person  or  persons  as 
**  shaU  be  owner  of  the  soil,  or  lawful  occupier  or  possessor  of 
the  ground,  or  any  person  or  persons  employed  by  him,  her,  or 
them,  whereupon  such  conies  shall  be  so  killed  or  taken,  upon 
pain  that  every  person  so  offending,  and  being  thereof  lawfully 
^*  convicted  in  manner  hereafter  following,  shall  give  the  party  or 
''  parties  injured,  such  recompense  or  satisfaction  for  his  or  their  The  pendtj. 
damages,  and  within  such  time  as  shall  be  appointed  by  the 
justice  before  whom  such  offender  shall  be  convicted,  and  over 
and  above  pay  down  presently  unto  the  overseers,  for  the  use 
of  the  poor  of  the  parish  where  such  offence  shall  be  com- 
mitted, such  sum  of  money,  not  exceeding  ten  shillings,  as  the 
said  justice  shall  think  meet :  and  if  such  offender  or  offenders 
do  not  make  recompense  or  satisfaction  to  the  said  party  or 
parties  injured,  and  also  pay  the  said  sum  to  the  poor  m  man- 
ner and  form  aforesaid,  then  the  said  justice  shall  commit  the 
*^  raid  offender  or  offenders  to  the  house  of  correction  for  such  loipruonment 
*'  time  as  the  said  justice  shall  think  fit,   not  exceeding  one 
"  month.*' 

t  Sect.  10.  By  9  Geo.  1.  c.  22.  "  If  any  person  or  persons, 
'*  being  armed  with  swords,  fire-arms,  or  other  offensive  weapons,  ^^^^^7* 
"  and  having  his  or  their  faces  blacked,  or  being  otherwise  dis- 
guised, shall  appear  in  any  forest,  chase,  park,  paddock,  or 
grounds  inclosed  with  any  wall,  pale,  or  other  fence,  or  in  any 
warren  or  place  where  conies  have  been  or  shall  be  usually 
kept,  or  shall  unlawfully  rob  any  warren  or  place  where  conies 
are  usually  kept ;  or  shall  forcibly  rescue  any  person,  being 
lawfully  in  custody  of  any  officer  or  other  person,  for  any  of  the 
"  offences  above-mentioned ;  or  if  any  person  or  persons  shall, 
"  by  gift  or  promise  of  money  or  other  reward,  procure  any  of  his 
''  majesty's  subjects  to  join  him  or  them  in  any  such  unlawful 
''  act,  every  person  so  offending  shall  suffer  death  without  benefit 
**  of  clergy.''  Repealed  by  4  Geo.  4.  c.  54.  as  to  so  much  of 
the  above  act  which  takes  away  benefit  of  clergy. 

t  Sect.  II.  By  5  Geo.  3.  c.  14.  s.  6.  it  is  bscited,  ^  That  PerMms  eon- 
there  are  many  thousand  acres  of  land  in  this  kingdom  altogether  j|^  ^^^ 
▼QL.  I.        '  N  unfit    ""'  ^ 
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unfit  for  cultivation^  and  yet  the  same  are  capable  of 
great  profit,  by  the  breeding  and  maintaining  conies;  as  well  to 
the  owners  of  such  lands,  as  to  a  multitude  of  industrious  manu* 
iacturers,  who  gain  their  livelihood  by  working  up  coney  wool ; 
and  that  a  great  part  of  the  said  land  is  already  used  as  warrens, 
in  the  breeding  and  maintaining  conies;  but  because  divers  dis- 
orderly persons,  neglecting  their  own  lawful  trades,  have  betaken 
themselves  to  the  taking,  killing,  and  stealing  of  conies  in  the 
night-time,  whereby  the  owners  and  occupiers  of  such  warrens 
are  greatly  discouraged,  an4  many  such  owners  and  occupiers 
have  been  induced  to  destroy  such  warrens,  and  others  have  been 
deterred  from  stocking  other  lands,  to  the  great  prejudice  of  the 
manufacturers  of  this  kingdom;  and  that  the  provisions  already 
subsisting  have,  by  experience,  been  found  insufficient  for  the 
effectual  preservation  of  conies  in  warrens;''  and  enacted, 
**  That  if  any  person  or  persons  shall  wilfully  and  wrongfully,  in 
**  the  night-time,  enter  into  any  warren  or  grounds  lawfully  used 
or  kept  for  the  breeding  or  keeping  of  conies,  although  the 
same  be  not  inclosed,  and  shall  then  and  there  wilfully  and 
**  wrongfully  take  or  kill,  in  the  pight-time,  any  coney  or  conies» 
against  the  will  of  the  owner  or  occupier  thereof,  or  shall  be 
aiding  and  assisting  therein,  and  shall  be  convicted  of  the  same 
before  any  of  his  majesty's  justices  of  oyer  and  terminer^  or 
general  gaol  delivery,  for  the  county  where  such  offence  or  of- 
**  fences  shall  be  committed;  every  such  person  and  persons  so- 
**  offending,  and  being  thereof  lawfully  convicted  in  manner- 
"  aforesaid,  shall  and  may  be  transported  for  the  space  of  seven 
**  years,  or  suffer  such  other  lesser  punishment  by  whipping, 
**  fine,  or  imprisonment,  as  the  court,  before  whom  such  per* 
''  son  or  persons  shall  be  tried,  shall,  in  their  discretion,  award 
'^  and  direct" 

*  t  S^c^  12.  By  5  Geo.  S.  c.  14.  s.  7.  it  is  provided,  "  That  no 
^  person  who  shall  be  convicted  of  any  offence  against  this  act» 
''  shall  be  liable  to  be  convicted  for  any  such  offence  under  any 
**  former  act  or  acts,  law  or  laws,  now  in  force.'' 

t  Sect,  13.  By  5  Geo.  3.  c.  14.  s.  8.  it  is  recited,  "  That 
great  mischief  and  damage  bad  been,  and  still  may  be  occasioned 
by  the  increase  of  conies  upon  the  sea  and  river  banks  in  the 
county  of  Lincoln,  or  upon  the  land  or  ground  within  a  certain 
distance  from  the  said  banks;"  and  enacted,  "  That  nothing 
''  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to 
prevent  any  person  or  persons  from  killing  and  destroying,  or 
from  taking  and  carrying  away,  in  the  day-time,  any  conies  that 
'*  shall  be  found  on  any  sea  or  river  (1)  banks,  erected,  or  to  be 
^*  erected,  for  the  preservation  of  the  adjoining  lands  from  being 
''  overflowed  by  the  sea  or  river  waters,  so  far  as  the  flux  and 
''  reflux  of  the  tide  does  or  shall  extend,  or  upon  any  land  or 
'^  ground  within  one  furlong  distance  of  such  sea  or  river  banks, 
*'  so  far  as  the  flux  and  reflux  of  the  tide  does  or  shall  extend, 
**  or  upon  any  land  or  ground  within  one  furlong  distance  of  such 

"  sea 

(1)  This  eietti^an  is  obviously  moMAt  to  protect  the  wu  and  riTer  banks,  to  which  the  burrows  of 
rabbits  will  do  considerable  damage. 
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sea  <>r  river  banks ;  but  that  it  shall  wd  may  be  lawful  to  and 
for  any  person  or  persons  to  enter  upon  any  such  banks,  land, 
or  ground,  as  aforesaid,  within  the  said  county  of  Lincoln,  and 
to  kill,  destroy,  take,  and  carry  away,  in  the  day-time,  to  his  or 

**  their  own  use,  any  conie3  so  found  upon  any  such  banks,  land, 
or  ground,  a?  aforesaid,  within  the  said  coun^,  he  or  they  doing 
as  little  damage  as  may  be  to  the  owner  or  tenant  of  such 

*'  banks,  land,  or  ground;  any  thing  in  this  pr  any  other  act  con*  , 

**  tained  to  the  contrary  notwithstanding." 

t  Sect,  14.  By  5  Geo.  3.  c.  14.  s.  9.  it  is  also  provided,  *'That 
**  no  person  or  persons  shall  be  obliged  to  make  satisfaction  for 
^'  any  damages  that  may  be  occasioned  by  such  entry,  unless 
''  such  damages  shall  exceed  the  sum  of  one  shilling." 

The  general  result  of  these  statutes  appears  to  be,  that  by  st. 
of  Jas.  1.  c  IS.  if  a  wrongdoer  shall  hunt,  drive  out,  take,  or 
kill  any  coney,  in  the  night-time,  in  any  inclosed  ground  kept  for 
that  purpose,  which  was  such  at  the  time  of  passing  the  act, 
or  has  become  so  since  by  the  king's  licence,  he  may  be  prose- 
cuted for  the  misdemeanor  at  the  assizes  or  sessions.  By  the 
Stat.  22,  23  Car.  2.  c.  25.  s.  4.  if  he  chase,  take,  or  kill  any 
coney,  either  by  day  or  night,  in  any  ground  used  for  keeping 
conies,  whether  inclosed  or  not,  he  is  liable  to  be  convicted  be- 
fore a  magistrate.  The  stat.  5  Geo.  3.  c.  14.  gives  jurisdiction 
to  the  justices  of  oyer  and  terminer  and  gaol  delivery,  where  the 
offence  of  taking  or  killing  any  coney  is  committed,  in  the 
night-time,  in  any  ground  which  is  usually  appropriated  for  the 
keeping  of  them,  whether  inclosed  or  not;  and  gives  a  discre- 
tionary power  of  transporting  the  offender.  And  if  any  such 
place,  where  hares  or  conies  are  kept,  be  robbed  at  any  time  by 
any  offender  armed  and  disguised,  it  is  made  felony  without  be- 
nefit of  clergy  by  the  stat.  9  Geo.  1.  c.  22.  (2  £.  P.  C.  6 14.) 

But  now  by  stat.  4  Geo.  4.  c.  54.  the  punishment  of  death 
inflicted  by  the  9  Geo.  1 .  on  those  killing  conies,  and  being 
armed  and  disguised,  is  repealed ;  in  lieu  whereof  is  substituted 
traospprtation  for  seven  years,  or  imprisonment  for  three  years, 
with  or  without  hard  labour,  at  the  discretion  of  the  court. 

Deer  Stealing. 

t  Sect.  I.  By  9  (1)  Geo.  1.  c.  22.  ''  If  any  parson  or  parsons, 
**  heiug  armed  with  swords,  fire-arms,  .or  other  offensive  wea- 

*'  pons, 

(1)  TbU  act,  which  is  generally  known  by  the  Or  (4)  shall  anlawfollj   and    wilfallv   hunt, 

title  of  the  Black  Act,  creates  a  ▼arietj  of  of-  wound,  kill,  or  destroy  any  red  or  fallow  deer. 

fences,  of  which  the  foUowmg  is  an  abstract.  Or  (5)  unlawfully  rob  any  wairen  or  place  where 

(l>  «  If  any  person  or  persons,  being  armti  wiA  conies  or  hares  are  nsoallv  kept. 

twards,  fin-mtn,  or  ctiitr  ojfmmo$  weapoiu,  and  Or  (6)  shall  unlawfulW  steal,  take  and  carry 

baring  his  or  their  facet  blaShed,  or  being  vthenom  away  any  fish  out  of  any  nver  or  pond. 

tUnguMMd,  shall  appear  in  ai^  forest,  chase,  park,  Or  (7)  if  any  person  or  persons  (tha  it,  n^  being 

paddock,  or  grounds  inclosed  with  any  wall,  pale,  wrmed  or  dugvued,  or  vhether  tt  €r  wt)  shall  unlaw- 

or  other  fence,  wherein  any  deer  have  been  or  fully  and  wilfully  hunt,  wound,  kill,  destroy,  or 

shall  be  usually  kept.  steal  aa^  red  or  fallow  deer  fed  or  kept  in  any 

Or  («)  in  any  warren  or  place  where  conies  places  in  any  of  his  majesty's  forests  or  chases 

have  been  or  shall  be  usually  kept  which  are  or  shall  be  inclosed  with  pales,  rails,  or 

Or(3)inaoy  higb  lottd,  open  heath,  common  otherfences; orin,any park,  paddock,  orgroundsin- 

or  down.  closed  where  deer  haye  been  or  shall  be  usually  kept 
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**  pons,  and  having  his  or  their  faces  blacked,  or  being  otherwisd 
"  disguised,  shall  appear  in  any  forest,  chase,  park,  paddock,  or 
**  grounds  inclosed  with  any  wall,'  pale,  or  other  fence,  wherein 
**  any  deer  have  been  or  shall  be  usually  kept,  or  shall  unlaw- 
**  fully  and  wilfully  hunt,  wound,  kill,  destroy,  or  steal  any  red  or 
fallow  deer ;  or  if  any  person  or  persons  (whether  armed  and 
disguised  or  not)  shall  unlawfully  and  wilfully  hunt,  wound; 
'*  kill,  destroy,  or  steal  any  red  or  fallow  deer,  fed  or  kept  in  any 
**  places  in  any  of  the  king's  forests  or  chases  which  are  or  shaH 
**  be  inclosed  with  pales,  rails,  or  other  fences ;  or  in  any  park, 
**  paddock,  or  grounds  inclosed,  where  deer  have,  been  or  shaU 
**  be  usually  kept ;  or  shall  forcibly  rescue  any  person,  being  law^ 
**  fully  in  custody  of  any  officer  or  other  person,  for  any  the  said 
''oflfences;  or  shall,  by  gift  or  promise  of  money,  or  other 
reward,  procure  any  to  join  him  or  them  in  any  such  unlawful 
act:  every  person  so  offending,  being  thereof  lawfully  con^ 
**  victed  (in  any  county  in  England),  shall  be  guilty  of  felony 
**  without  benefit  of  clergy ;  but  not  to  work  corruption  of 
•*  blood,  nor  forfeiture  of  lands  or  goods." 

t  Sect.  2.  By  l6  Geo.  3.  c.  30.  it  is  recited,  '*  that  the 

statutes  now  in  force  for  the  discovery  and  punishment  of  deer- 

stealers  are  numerous,   and   many  of  them   ineffectual :    and 

whereas  the  good  purposes  thereby  intended  might  be  better 

effected,  if  such  of  the  said  statutes  as  are  found  to  be  defective 

were  repealed,  and  such  good  provisions  as  are  therein  contained, 

together  with  such  further  provisions  as  may  be  expedient,  were 

Penalty  oD  any  reduced  into  one  act;"  and  therefore  enacted,  ''That  if  any 

persons  who       it  person  or  persons  shall  course  or  hunt,  or  shall  take  in  any 

any  fallow  deer,  "  *''p#  noose,  toyle,  or  snare,  or  shall  kill,  wound,  or  destroy,  or 

in  any  forest,      ''  shall  shoot  at,  or  Otherwise  attempt  to  kill,  wound,  or  destroy, 

^^  '*  or  shall  carry  away,  any  red  or  fallow  deer,  in  any  forest,  chase, 

''  purlieu,  or  ancient  M'alk,  whether  inclosed  or  not,  or  in  any 
**  inclosed  park,  paddock,  wood,  or  other  inclosed  ground,  where 
'*  deer  are,  have  been,  or  shall  be  usually  kept,  without  the  con- 
**  sent  of  the  owner,  or  without  being  otherwise  duly  authorised^ 
^'  or  shall  be  aiding,  abetting,  or  assisting  therein  or  thereunto-, 
every  person  so  offending,  by  coursing,  hunting,  shooting  at, 
or  otherwise  attempting  to  kill,  wound,  or  destroy,  or  by  aiding 
''  therein,  or  thereunto,  shall  forfeit,  for  every  such  offence,  the 
**  sum  ojf  twenty  pounds;  and  every  person  so  offending  by 
''  killing,  wounding,  or  destroying,  or  by  taking  in  any  slip*, 

noose. 

Or  (8)  ahall  nnlawfully  and  maliciously  break  any  name  subscribed  thereto,  or  signed  with  a  fie- 

down  the  mound  or  head  of  any  fish-pond  whereby  titious  name,  demanding  money,  venison,  or  other 
the  fish  shall  be  lost  and  destroyed.  valuable  thing. 

Or  (9)  shall  unlawfully  kill,  maim,  or  wound  Or  (14)  shall  forcibly  rescue  any  person  being 

any  cattle.  lawfully  in  custody  of  any  officer  or  other  person 

Or  ^10)  cut  down  or  otherwise  destroy  any  for  any  of  the  offences  before-mentioned. 

trees  planted  in  any  avenue,  or  growing  in  any         Or  (15)  if  any  person  or  persons  shall,  by  gift 

garden,  orchard,  or  plantation,  for  ornament,  shel-  or  promise  of  money,  or  other  reward,  procure  any 

ter,  or  profit  of  his  majesty's  subjects  to  join  him  or  them  in 

Or  (11)  shall  set  fire  to  any  house,  bam,  or  out-  any  such  unlawful  act,  every  person  so  offendine» 

house,  or  to  any  hovel,  cock,  mow,  or  stack  of  bemg  thereof  lawfully  convicted,   shall    be    ad- 

com,  straw,  hay,  or  wood.  judged  guilty  of  felony,  and  shall  suffer  death  as 

Or  (12)  shall  wilfully  and  malidously  shoot  any  m  cases  of  felony  without  benefit  of  clergy."— See 

person  in  any  dwelling-house  or  other  place.  poitaa  lis  to  the  repeal  (by  si  4  Geo.  4.  c.  54.) 

Or  (IS)  ihaU  knowingly  ■  tend  any  letter  withoaC  of  lo  much  as  eschides  benefit  of  deigy,  p.  189. 
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"  noose,  toyle^.or  snare,  or  by  cairying  away,  or  by  aiding  therein 
respectively!  shall,  for  every  deer  so  wounded^  killed,  destroyed,  ^ 

taken  or  carried  away,  forfeit  and  pay  the  sum  of  thirty 
pounds ;  and  if  the  offender  in  any  of  the  cases  aforesaid  shall 
'^  be  a  keeper  of,  or  person  in  any  manner  entrusted  with  the 
'*  custody  or  care  of  deer,  in  the  forest,  chase,  purlieu,  ancient 
''  walk,  or  inclosed  park,  paddock,  or  wood,  or  other  inclosed 
"  place,  where  the  offence  shall  be  committed,  every  such  of- 
^*  fender  shall  forfeit  and  pay  double  the  penalty  herein-before 
**  appointed  to  be  paid  by  other  offenders;  and  if  any  person  or 
''  persons,  after  having  been  convicted  olF  any  of  the  aforesaid 
*'  offences,  shall  offend  a  second  time  against  this  act,  by  com- 
**  mitting  any  of  the  aforesaid  offences,  such  second  offence, 
*'  whether  it  be  the  same  as  the  first  offence,  or  be  any  other  of 
*'  the  aforesaid  offences,  shall  be  deemed  and  adjudged  to  be 
''  felony,  and  the  person  guilty  thereof,  being  lawfully  convicted 
'^  upon  indictment,  shall  be  transported  to  one  of  his  majesty's 
"  plantations  in  America  for  the  space  of  seven  years.'' 

• 

t  Sect.  3.  By  l6  Geo.  3.  c.  30.  s.  2.  it  is  further  enacted, 
"  That  every  person  who  hath  been,  or,  before  the  commence-  Persons  con- 
'*  ment  of  this  act,  shall  be  convicted  under  any  statute  now  in  I!^.,""?f' 

■       J»  11     1         •  •  '      1  "If  1  •  lonncr  acts, 

*'  force,  for  unlawfully  huntings  coursmg,  killmg,  takmg,  or  carry-  itiii  liable  to 
'*  ing  away,  any  deer  out  of  any  forest,  chase,  purlieu,  ancient  penalties,  &c 
**  walk,  park,  paddock,  wood,  or  inclosed  ground,  shall  be  sub- 
'' ject  and  liable  to  the  several  pains  and  penalties  by  such  sta- 
**  tute  provided^  in  like  manner  as  if  this  act  had  not  been  itaade ; 
and  in  case  any  such  offender  shall,  after  the  commencement  of 
this  act,  be  guilty  and  convicted  of  any  of  the  aforesaid  of- 
''  fences  against  this  act  (the  legal  proof  of  such  first  or  former 
"  conviction  having  been  first  made),  every  such  person  shall  be 
*'  deemed  and  adjudged  to  have  committed  a  second  offence 
''  against  this  act,  m  like  manner  as  if  this  act  had  been  in  force 
"  at  the  time  of  such  first  conviction,  and  as  if  such  conviction 
**  had  been  made  under  the  provisions  of  this  act." 

f  Sect.  4.  By  16  Geo.  3.  c.  30.  s.  3.  After  reciting,  "To  How  justices 
the  intent  ^that  the  prosecution  of  persons  who  shall  offend  a  to  proceed, 
second  time  in  manner  aforesaid,  may  be  carried  on  with  as 
little  expense  and  trouble  as  is  possible,"  it  is  further  enacted, 
**  That  the  justice  before  whom  any  person  shall,  after  the  com- 
''  mencement  of  this  act,  be  convicted  for  the  first  time  of  any  of 
"  the  offences  before  described,  shall  transmit  such  conviction, 
^  under  his  hand  and  seal,  to  the  quarter-session  which  next 
"  after  such  conviction  shall  be  holden  for  the  county,  riding, 
**  division,  city,  town,  or  place,  wherein  such  first  offence  shall  be 
committed,  there  to  be  filed  by  the  clerk  of  the  peace,  and  to 
be  kept  amongst  the  records  of  the  peace ;  and  such  convic- 
tion so  filed,  or  a  true  copy  thereof  certified  and  subscribed  by 
*'  such  clerk  of  the  peace,  shall  be  sufficient  evidence  to  prove 
'*  the  conviction  of  such  first  offence  as  aforesaid.'* 

t  Sect.  5.  By  16  Geo.  3.  c.  30.  8.4.  it  is  further  enacted;  Justices  njaj 
^  That  it  shall  be  lawful  for  any  one  justice  of  the  peace,  upon  ^^J^""*"** 
"  complaint  made  to  him  on  oath  by  any  credible  person,  that 

''  there 
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there  is  reason  to  suspect  any  person  or  persons  of  hs^g  in 
his^  her,  or  their  custody  or  possession,  or  in  ^any  dwellmg- 
house,  out-house,  yard,  garden,  or  place,  any  red  or  fallow  deer, 
which  shall  have  been  unlawfully  killed,  or  the  head,  skin,  or 
other  part  thereof,  or  any  slip,  noose,  toyle,  snare,  or  otiier  en- 
gine, for  the  unlawful  taking  of  deer,  by  warrant  under  his 
hand  and  seal,  to  cause  such  person  and  persons,  and  such 
dwelling-house,  out-house,  garden,  or  place,  to  be  searched ; 
and  if  any  red  or  Mlow  deer  suspected  to  have  been  unhw- 
fully  killed,  or  the  head,  skin,  or  other  part  thereof,  or  ainy  slip, 
noose,  toyle,  snare,  or  other  engine,  suspected  to  be  nsed  for 
the  unlawful  taking  or  killing  of  deer,  shall  be  found  in  his, 
her,  or  their  custody  or  possession,  or  in  such  dwelling-house, 
out-house,  garden,  or  place,  to  cause  the  same,  and  such  per- 
son or  persons  so  having  possession,  or  in  whose  dwelling- 
house,  out-house,  garden,  or  other  place,  the  same  shall  be 
found,  to  be  brought  before  any  justice  of  the  peace  having 
jurisdiction ;  and  if  such  person  or  persons  shall  not  produce 
before  such  justice  the  party  of  whom  he,  she,  or  they  received 
the  same,  or  satisfy  such  justice  that  he,  she,  or  they  came  law- 
fully by  such  deer,  or  the  head,  skin,  or  other  part  thereof,  or 
had  a  lawful  occasion  for  such  slip,  noose,  toyle,  suare,  or  other 
engine,  or  did  not  keep  the  same  for  any  unlawful  purpose, 
then  every  such  person  shall  forfeit  any  sum  not  exceeding 
thirty  pounds,  nor  less  than  ten  pounds,  at  the  discretion  of 
such  justice/' 

t  Sect,  6.  By  16  Geo.  3;  c.  30.  s.  5.  it  is  further  enacted, 
'*  That  if  any  red  or  fallow  deer,  suspected  to  have  been  unlaw- 
fully killed,  or  the  head,  skin,  or  other  part  of  such  deer  shall, 
on  a  search  under  a  warrant  from  any  justice  of  the  peace,  be 
''  found  in  the  possession  or  custody  of  any  person  or  persons, 
''  or  in  any  dwelling-house,  out-house,  garden,  or  other  place,  or 
''  shall  be  proved  to  have  been  in  the  possession,  house,  out- 
house, garden,  or  place,  of  any  person  or  persons  who  may  be 
justly  suspected  to  have  come  dishonestly  or  unlawfully  by  the 
**  same  as  aforesaid ;  and  such  person  or  persons  so  in  pos« 
*^  session,  or  the  owner  or  occupier  of  such  dwelling-house,  out- 
"  house,  parden,  or  other  place,  shall  not,  under  the  provisions 
''  aforesaid,  be  liable  to  conviction ;  then,  and  in  every  such  case, 
'*  for  the  discovery  of  the  party  or  parties  who  actually  killed  or 
''  stole  such  deer,  it  shall  and  may  be  lawful  to  and  for  any  jus- 
**  tice  of  die  peace  having  jurisdiction,  as  the  evidence  given  and 
'^  the  circumstances  of  the  case  shall  require,  to  summon  before 
"  him,  at  his  discretion,  every  person  through  whose  hands  such 
deer,  or  the  head,  skin,  or  other  part  thereof  so  found,  shall 
appear  to  have  passed ;  and  if  the  person  and  persons  from 
whom  such  deer,  or  the  head,  skin,  or  other  part  thereof,  shall 
**  appear  to  have  been  first  received,  or  who  having  had  pos- 
*'  session  thereof,  shall  not  give  proof,  to  the  satisfaction  of  such 
"  justice,  that  he,  she,  or  they  came  lawfully  by  the  same,  such 
*'  person  or  persons  shall,  on  every  conviction,  forfeit  and  pay  any 
**  sum  not  exceeding  thirty  pounds,  nor  less  than  ten  pounds,  at 
**  the  discretion  of  such  justice/' 
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t  Sect.  1.  By  16  Geo.  3.  c  30.  a.  6.  it  is  further  enacted,  Smpected 
That  in  case  it  shall  appear,  on  the  oath  of  a  credible  witness,  p«no>Ui  &c 
that  anj  person  or  persons  hath  or  have  had  in  his,  her,  or  their 
possession,  house,  out-house,  garden,  or  place,  any  red  or  fal- 
**  low  deer,  or  the  dun,  head,  or  other  part  thereof,  and  shall  be 
**  reasonably  suspected  to  have  come  dishonestly  or  unlawfully 
''  thereby,  then,  and  in  every  such  case,  every  such  person  or 
persons,  and  all  other  persons  through  whose  hands  the  same 
shall  appear  to  have  passed  under  the  like  suspicion,  shall  and 
may  be  proceeded  against  in  like  manner  and  form,  and  on 
*^  conviction  shall  be  subject  and  liable  to  the  same  penalty  or 
*^  penalties,  as  if  such  deer,  or  the  head,  skin,  or  other  part 
''  thereof,  had  been  found  m  the  possession,  house,  out-house, 
**  garden,  or  place,  of  such  person  or  persons,  upon  a  search 
*'  made  under  and  by  virtue  of  any  such  warrant  as  aforesaid.*' 

+  Sect.  8.  By  16  Geo.  3.  c.  30.  s.  7.  it  is  further  enacted,  Peimlty  on 
That  in  case  any  person  or  persons  shall  set,  lay,  or  use,  any  "^^"8  "**•» 
net,  wire,  slip,  noose,  toyle,  or  other  engine,  for  the  purpose  of 
taking  or  killing  deer,  within  or  upon  any  forest,  chase,  pur* 
lieu,  or  ancient  walk,  or  in  the  ring,  or  outer  fence  or  bank 
''  dividing  the  same  from  the  adjoining  lands ;  or  in  any  inclosed 
**  park,  paddock,  wood,  or  ground,  where  deer"  are,  have  been, 
or  shall  be  usually  kept,  such  person  or  persons,  not  being  the 
owner  of  such  forest,  chase,  purlieu,  ancient  walk,  park,  pad- 
**  dock,  wood,  or  ground,  or  entrusted  with  the  care  of  the  deer 
"  within  the  same,  and  shall  be  convicted  of  any  of  such  offences, 
ev^ry  such  offender  shall  forfeit  and  pay,  for  the  first  offence, 
any  sum  not  exceeding  ten  pounds,  nor  less  than  five  pounds ; 
and  if  afterwards  convicted  of  any  of  the  offences  last  men-  . 
tioned,  shall,  on  every  conviction  after  the  first,  forfeit  and  pay 
^  any  sum  not  exceeding  twenty  pounds,  nor  less  than  ten 
**  pounds ;  which  said  respective  forfeitures  shall  be  set  at  the 
^  discretion  of  the  justice  or  justices  before  whom  the  offender 
'^  or  offenders  shall  be  convicted  of  such  first  or  further  offence.'* 

t  Sect,  9*  By  16  Geo.  3.  c.  30.  s.  8.  it  is  further  enacted.  Penalty  on 
That  if  any  person  or  persons  shall  at  any  time  wilfully  pull  P^*'*"*l^^^'* 
down  or  destroy,  or  cause  to  be  wilfully  pulled  down,  or  de-  ^*''     ' 
stroyed,  the  pale  or  pales,  or  any  part  of  the  walls  of  any 
forest,  chase,  purlieu,  ancient  walk,  park,  paddock,  wood,  or 
other  ground,  where  any  red  or  fallow  deer  shall  be  then  kept, 
"  without  the  consent  of  the  owner  or  person  chiefly  entrusted 
''  with  the  custody  thereof,  or  being  otherwise  duly  authorised, 
*'  every  person  so  offending  shall  be  subject  unto  the  forfeiture 
"  and  penalty  hereby  inflicted  for  the  first  offence  of  killing  of 
any  deer." 

t  Sect.  10.  By  I6  Geo.  3.  c.  30.  s.  9.  it  is  further  enacted.  Penalty  on 
"  That  if  any  person  or  persons  carrying  any  gun,  or  other  fire-  ^;^*2w.*'*" 
arms,  or  any  sword,  staff,  or  other  offensive  weapon,  shall  come        ' 
into  any  forest,  chase,  purlieu,  or  ancient  walk,  or  into  any  in- 
closed park,  paddock,  wood,  or  into  any  other  ^ound  where 
^*  deer  ase  usually  kept,  be  the  same  inclosed  or  not  mciosed,  with 
"  an  intent  unlawfully  to  shoot  at,  course,  or  hunt,  or  to  uke  in 
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any  sltp^  noose,  toyle,  snare,  or  otber  engine,  or  to  kill,  wound, 
destroy,  or  take  away  any  red  or  fallow  deer,  it  shall  be  lawful' 
for  every  ranger  or  keeper,  or  person  entrusted  with  the  care  of 
such  deer,  to  seize  and  take  from  such  person  and  persons,  in 
and  upon  such  forest,  chase,  purlieu,  ancient  walk,  park,  pad- 
dock, wood,  or  other  ground,  to  and  for  the  use  of  the  owner 
thereof  respectively,  all  such  guns,  fire-arms,  slips,  nooses, 
toyles,  snares,  or  other  engines,  and  all  dogs  there  brought  for 
coursing  deer,  in  the  same  and  like  manner  as  the  game-keepers 
of  manors  are  impowered  by  law,  within  their  respective  manors, 
to  seize  and  take  dogs,  nets,  or  other  engines,  in  the  custody  of 
persons  not  qualified  by  the  laws  to  keep  the  same ;  and  if  any 
such  person  or  persons  shall  there  unlawfully  beat  or  wound  any 
ranger  or  keeper,  or  his  or  their  servants  or  assistants,  in  the 
execution  of  his  or  their  oflSce  or  offices,  or  shall  attempt  to 
rescue  any  person  in  the  lawful  custody  of  any  such  ranger, 
keeper,  servant,  or  assistant,  every  person  so  offending  shall  be 
deemed  and  adjudged  to  be  guilty  of  felony,  and  on  being  law- 
fully convicted  on  indictment,  shall  be  transported  to  one  of  his 
majesty's  plantations  in  America  for  the  space  of  seven  years/' 

t  Sect.  11.  By  16  Geo.  3.  c.  30.  s.  10.  it  is  further  enacted, 
^*  That,  upon  complaint  or  information  upon  oath,  of  any  one  or 
^*  more  credible  witness  or  witnesses,  before  any  one  justice  of 
**  the  peace  having  jurisdiction  of  any  offence  committed  against 
**  this  act,  it  shall  and  may  be  lawful .  to  and  for  such  justice 
*^  (except  in  such  cases  only  where  the  justice  is  specially  directed 
**  previously  to  summon  the  party  before  him)  to  cause  thejper- 
^*  son  or  persons,  who  shall  be  charged  by  such  complaint  or  in- 
**  formation,  to  be  apprehended  by  warrant  under  the  hand  and 
'^  seal  of  such  justice,  and  to  be  brought  before  him  at  such  time 
''  and  place  as  shall  be  specified  in  and  by  such  warrant,  and  there- 
upon such  Justice  shall  and  may  proceed  to  hear  the  matter  of 
such  complaint  or  information,  and  to  adjudge  and  determine 
the  same ;  and  in  such  case  where  it  is  provided  by  this  act  that 
^*  the  party  complained  of  shall  be  summoned  to  appear,  if  the 
party  so  summoned  shall  not  appear  according  to  such  sum- 
mons, then,  upon  due  proof  made  of  the  service  of  such  sum- 
mons, either  personally,  or  by  leaving  the  same  at  his  dwelling- 
''  house,  lodgings,  or  other  usual  place  of  abode,  it  shall  be  law- 
**  ful  for  the  justice,  before  whom  the  party  was  so  summoned  to 
appear,  to  apprehend  such  party  by  warrant,  and  to  proceed  as 
if  no  previous  summons  had  been  directed  by  this  act.^ 

t  Sect.  12.  By  l6  Geo.  3.  c.  30.  s.  1 1.  it  is  further  enacted. 
That  all  the  pecuniary  penalties  of  this  act  shall  be  recoverable 
before  one  or  more  justice  or  justices  of  the  peace  for  the 
county  or  other  division  in  which  the  offence  shall  be  commit- 
ted, on  proof  of  the  offence,  by  the  oath  of  one  or  more  credi- 
ble witness  or  witnesses,  or  on  confession  of  the  offender ;  and 
one  moiety  of  each  penalty  shall  belong  to  the  king's  majesty, 
his  heirs  and  successors,  and  be  paid,  for  his  and  their  use,  into 
the  hands  of  such  person  or  persons  as  the  said  justice  or  jus- 
tices shall  direct,  and  the  other  moiety  thereof  shall  belong  and 
be  paid  to  the  informer  or  informers  prosecuting  for  the  same ; 
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*^  and  in  caae  of  non-pajrment  thereof^  with  the  charges  incident 
*^  to  the  coovictiony  immediately  upon  the  conviction,  the  said 
"  penalty  or  penalties,  and  the  charges  incident,  shall  be  levied  by 
**  distress  and  sale  of  the  goods  and  chattels  of  every  such  offender, 
*'  by  warrant  under  the  hand  and  seal  or  hands  and  seals  of  the 
'^justice  or  justices  before  whom  such  conviction  shall  be  made; 
**  and  for  want  of  sufficient  distress,  the  offender  or  offenders,  ex- 
**  cept  in  such  cases  only  where  it  is  otherwise  provided  by  this 
''  act,  shall  be  sent  by  the  said  justice  orjustices  to  the  common 
**  gaol  of  the  county  or  place  where  the  o£^nce  shall  be  conmiitted 
''  for  the  space  of  one  whole  year,  without  bail  or  mainprize,  un- 
**  less  the  said  penalty,  and  charges  incident^  shall  be  sooner 
*'  paid." 

f  Sect.  13.  By  l6Geo.  3.  c.  30.  s.  12.  And  to  the  end. 
That  persons  convicted  of  any  of  the  offences  for  which  pecu- 
niary penalties  are  inflicted  by  this  act,  may  not,  by  flight  or  re- 
*'  moval  after  conviction,  evade  imprisonment  where  such  penal- 
ties shall  not  be  paid  on  conviction,  and  sufficient  distress  can- 
not be  found  for  raising  such  penalties ;"  it  is  further  enacted, 
'*  That  it  shall  and  may  be  lawful  for  the  justice  orjustices  of 
**  the  peace,  before  whom  any  offender  shall  be  convicted  of 
'^  having  incurred  any  pecuniary  penalty  of  this  act,  immediately 
*'  after  such  conviction,  to  order  him  or  her  into  custody,  in  case 
''  he  or  she  shall  not  immediately  pay  the  penalty  due  on  such 
conviction,  during  such  time,  not  exceeding  three  days,  as  such 
justice  orjustices  shall  think  proper  to  allow  for  return  of  the 
warrant  for  raising  the  penalty  by  distress  and  sale  as  afore- 
''  said.'' 

i  Sect.  14.  By  1 6  Geo.  3.  c.30.  8.13.  It  is  provided, '' That  PtotIw. 
*^  if  it  shall  appear  to  the  satisfaction  of  such  justice  or  justices, 
^  either  by  the  confession  of  the  party  convicted  or  otherwise, 
*'  that  such  party  hath  not  goods  or  chattels  sufficient  whereon  to 
levy  the  penalty  or  penalties  so  due,  then,  and  in  such  case,  the 
said  justice  orjustices  shall  and  may,  without  issuing  any  war- 
rant of  distress,  proceed  to  commit  the  party  so  convicted,  as  if 
''  a  warrant  of  distress  had  been  issued^  and  a  nutla  bona  returned 
^'  thereon." 

t  Sect.  15.  By  l6  Geo.  3.  c.  50.  a.  14.     It  is  also  provided,  Regolatioiif 
"  That  if  any  person,  committed  for  any  first  offence  against  this  7***f*  "ecttdiy 
*'  act,  shall,  before  his  commitment  to  prison,  procure  security  to  "  ^ 
''  be  ^ven  by  two  sufficient  sureties,  to  the  satisfaction  of  the 
*'  justice  or  justices  before  whom  he  shall  be  so  convicted,  for 
"  payment  of  the  penalty  or  penalties  incurred,  with  the  charges 
"  incident,  within  six  days,  inclusive  of  the  day  of  conviction, 
'*  then,  and  in  such  case,  it  shall  be  lawful  for  such  justice  or 
'*  justices  to  accept  such  security,  and  upon  non-payment  thereof 
*'  at  the  time  to  be  stipulated  for  that  purpose,  to  cause  the  party 
"  convicted,  and  his  said  sureties,  to  be  apprehended  by  warrant 
*■  Under  his  or. their  hand  and  seal,  or  hands  and  seals,  and  them 
'^  to  commit  to  the  common  gaol  of  the  county  or  place  where  the 
'*  offence  was  committed,  for  such  space  of  time  as  the  party  con- 
''  victed  w^  subject  and  liable  to  have  been  imprisoned  in  case 
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f  Sect,  \6.  By  1 6  Geo.  3.  c.  30.  s.  15.  it  is  farther  emccted. 
That  it  shall  and  may  be  lawfnl  for  any  keeper  or  nnder-keeper 
of  any  forest,  chase,  purlieu,  ancient  walk,  paddock,  park,  or 
other  gronnd  inclosed,  where  deer  are,  have  been,  or  shall  be 
usoally  kept,  and  their  servants  or  assistants,  to  seize  and  ap- 
prehend, upon  the  spot,  any  person  or  persons  whom  they  shall 
discover  in  the  actual  fact  of  hunting,  coursing,  kilting,  wound- 
ing, shooting  at,  taking,  destroying,  or  carrying  aivay,  any  red  or 
&llow  deer  from  any  such  forest,  chase,  purlieu,  or  ancient 
Walk^  whether  inclosed  or  not,  or  in  any  inclosed  park,  paddock, 
wood,  or  in  any  other  inclosed  ground,  or  attempting  so  to  do, 
or  in  setting  or  laying  any  net,  wire,  slip,  noose,  toyle,  snare,  or 
other  engine  therein,  for  the  taking,  killing,  or  destroying  of 
deer  therein,  and  to  carry  such  offender  or  offenders  before 
some  neighbouring  justice  of  the  peace  having  jurisdiction,  to 
be  dealt  with  according  to  law." 

i-  Sect  !?•  By  16  Geo.  3.  c.  30.  s.  l6.  it  is  further  enacted. 
That  in  case  any  offender  for  his  first  offence  against  this  act 
^*  shall,  for  want  of  a  sufficient  distress,  be  committed  to  gaol,  and 
"  shall,  whilst  in  gaol,  obtain  the  consent  in  writing  of  the  prose- 
"  cutor,  and  also  of  the  owner,  ranger,  forester,  keeper,  or  other 
^*  person  chiefly  entrusted  with  the  care  of  the  deer  in  die  forest, 
'*  chase,  purlieu,  ancient  walk,  park,  paddock,  or  place,  wherein 
''  the  offence  was  committed,  for  his  enlargement ;  that  then,  and 
**  in  every  such  case,  it  shall  and  may  be  lawful  to  and  for  the 
''justices  of  the  peace  having  jurisdiction,  at  their  general  or 
**  auarter-sessions,  to  cause  such  offender  to  be  brought  before 
'*  mem,  and  thereupon  by  their  order  to  direct  the  keeper  of  such 
'*  gaol  to  set  such  offender  at  liberty ;  and  the  said  keeper  is 
**  hereby  directed  to  obey  such  order  accordingly ;  any  thing 
**  herein-before  contained  to  the  contrary  notwithstanding." 

t  Sect.  18.  And  by  \6  Geo.  3.  c.  30.  s.  17-  for  the  better  dis-* 
covery  of  offenders  against  this  act,  it  is  further  enacted,  ''  That 
''  any  person  who  shall  offend  against  this  act,  and  shall  make 
discovery  of  any  other  person  or  persons  who  hath  or  have  of- 
fended against  the  same,  so  as  he,  she,  or  they,  be  duly  con- 
victed of  such  offence  according  to  this  act ;  then,  and  in  such 
case,  such  discoverer  shall  be  discharged  of  all  the  forfeitures 
and  penalties  of  this  act,  by  him,  her,  or  them  incurred  previous 
to  such  discovery." 

fSect.  19.  By  l6Geo.  3.  c.  30.  s.  18.  "And,  in  order  to 
prevent  the  quashing  of  convictions  of  offenders  against  this  act 
for  want  of  form,"  it  is  further  enacted,  *'  That  the  conviction 
"  and  convictions  of  all  and  every  offenders  agunat  tUs  act  shall 
''  be  certified  by  the  justice  or  justices  of  the  peace  before  whom 
"  the  same  shall  be  made,  to  the  next  general  quarter-setsioos  of 
'^  the  peace,  to  be  filed  amongst  the  records  of  the  said  sessions ; 
''  which  said  conviction  shsdl  be  good  and  effectual  in  law  to  all 
"  intents  and  purposes,  and  shdl  not  be  qvashed,  set  aaMe,  or 
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**  adjodged  toid  or  iiiBiiftoieiit»  for  wut  of  any  forai  or  words 
*'  wbatoooTer/' 

t  Sect.  20.  By  16  Geo.  3.  c.  30.  s.  19.  it  is  further  enacted^  Cwtioronal- 
*'  That  no  certiorari  shall  be  allowed  to  remove  atty  conviction  lowed,  &c 
**  made,  or  other  proceedings^  of^  for,  or  concerning  any  matter 
'^  or  thing  in  this  act,  unless  the  party  or  parties  convicted  sball^ 
''  before  the  allowance  of  such  certiorari^  become  bound,  to  the 
^  person  or  persons  prosecuting,  in  the  sum  of  one  hundred 
**  pounds,  with  sufficient  sureties  as  the  justice  or  justices  of  the 
^  peace  before  whom  the  offender  was  convicted,  with  condition 
'^  to  pay  unto  the  said  prosecutors,  within  thirty  days  after  such 
''  conviction  confirmed,  on  a  procedendo  granted,  their  full  costs 
^  and  damages,  to  be  ascertained  upon  their  oaths;  and  shad 
''  become  also  bound  to  the  justice  or  justices  of  the  peace  before 
^  whom  such  conviction  was  made,  with  such  sufficient  sureties 
as  such  justice  or  justices  shall  approve  of,  in  the  penalty  of 
sixty  pounds  for  each  offence,  with  condition  to  prosecute  such 
writ  of  cer/torari  with  effect,  and  to  pay  such  justice  or  justices 
the  forfeitures  due  by  such  conviction,  to  be  distributed  as  by 
**  this  act  is  directed,  or  to  render  the  person  or  persons  convicted 
to  such  justice  or  justices,  within  thirty  days  next  after  such 
conviction  shall  be  confirmed,  or  a  procedendo  granted  \  and 
that,  in  default  thereof,  it  shall  be  lawful  to  proceed  to  the  levy-* 
ing  of  the  penalty  mentioned  in  such  conviction,  in  such  manner 
**  as  if  no  such  certiorari  had  been  awarded/' 

t  Sect.  21.  By  l6  Geo.  3.  c.  30.  s.  90.  it  is  fiB*ther  enacted.  Confirmation 
"  That  after  the  confirmation  of  any  conviction  or  convictions  ®^  convictiona. 
**  upon  this  act,  by  any  of  the  superior  courts  at  fVestmimter,  and 
**  delivering  the  rule  to  the  said  justice  or  justices,  whereby  s«ch 
conviction  or  convictions  hath  or  have  been  so  confirmed,  it  shaQ 
and  may  be  lawful  for  such  justice  or  justices  to  proceed  against 
the  party  or  parties  convicted,  in  the  same  manner  as  if  a  prO" 
*'  cedendo  had  been  granted." 

t  Sect.  £2.  By  16  Geo.  3.  c.  30.  s.  21.  it  is  provided,  ''That  AppeiJ. 
if  any  person  or  persons  shall  think  him,  her,  or  themselves 
aggrieved  by  the  judgment  or  determination  of  any  justice  os 
justices  of  the  peace,  upon  conviction  of  or  for  any  of  the  o^ 
''  fences  in  this  act,  and  shall  not  have  sought  his  remedy  by  re- 
moving the  matter  by  certiorari  as  aforesaid,  8u<^  person  or 
persons  may  appeal  from  the  judgment  of  the  said  justice  or 

{'ustices  to  the  general  or  quarter-sessions  of  the  peace,  to  be 
teld  for  the  said  county,  division,  or  place,  where  such  person 
'*  or  persons  was  or  were  convicted,  next  after  the  expiration  of 
''  twenty  days  from  the  time  of  such  conviction ;  but  the  person 
"  or  persons  so  appealing  shall,  and  he,  she,  alid  they,  are  hereby 
"  required  and  directed  to  give  at  least  six  days  notice  in  writing 
''  to  the  prosecutor  or  prosecutors  of  such  person  or  persons  as 
"  shall  so  appeal,  of  sach  his,  her,  or  their  intention  of  bringing 
and  prosecuting  such  appeal,  and  of  the  matter  tiiereof,  and 
shall  enter  into  recognizance  before  some  justice  or  justices  of 
the  peace  for  the  county,  divisioB,  or  place,  wherein  the  con- 
viction or  judgment  was  made  or  given,  with  two  aufficient 

*^  sureties. 
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**  sur^tieSf  to  be.  approved  by. the  said  justice  or  justices,  on  con^ 
*^  viction,  to  appear  and  try  such  appeal  at  the  general  or  quarter^ 
**  session  which  shall  be  held  in  and  for  the  county,  division,  or 
place,  wherein  such  conviction  or  judgment  was  made  or  given, 
next  and  immediately  after  the  expiration  of  ten  days  from  the 
time  of  such  conviction,  and  to  abide  by  the  order  or  determi- 
'^  nation  of  such  Court,  and  for  payment  of  such  costs  and  charges 
''  as  shall  be  awarded  at  the  said  Court,  and  every  such  appeal. 
*'  and  appeals  shall,  by  the  Court  at  the  said  general  or  quarter- 
*'  sessions,  to  which  such  appeal  or  appeals  is  or  are  made,  be 
"  then  examined,  and  the  facts  and  circumstances  of  the  case, 
fully  inquired  into,  and  the  inatter  then  finally  heard  and  deter-, 
mined ;  and  in  case  such  judgment,  determination,  or  convicr. 
tion,  as  aforesaid,  shall  be  then  and  there  affirmed,  the  party  ap- 
pealing shall  pay  unto  the  prosecutor  or  prosecutors,  his,  her, 
or  their  full  costs,  to  be  ascertained  by  order  of  the  said  Court 
of  general  or  quarter-sessions." 

t  Sect.  23.  By  16  Geo.  S.  c.  30.  s.  22.  It  is  also  provided. 
That  in  case  any  person  or  persons,  thinking  him,  her,  or  them- 
selves aggrieved  as  aforesaid,  shall  have  paid  the  penalty  inflicted 

'^  by  this  act  for  the  offence  of  which  he,  she,  or  they  shall  have 
been  convicted,  or  shall  be  then  imprisoned ;  every  such  person 
or  persons  having  so  paid,  or  being  so  imprisoned,  may  appeal 
,to  such  judgment,  order,  determination,  or  conviction  as  afore^' 
said,  on  entering  into  recognizance,  by  himself,  herself,  or  them- 
selves only,  and  without  any  surety  or  sureties,  conditioned  as 
before  mentioned,  the  said  penalty  remaining  in  the  hands  of 

**  such  justice  or  justices,  or  such  person  or  persons  continuing 

**  in  prison  in  the  mean  time,  and  until  the  merits  of  the  said  ap- 

*'  peal  shall  be  heard  and  finally  determined.'' 

Prooeedrogs  not      f  Sect.  24.   By  l6  Geo.  3.  c.  30.  s.  23.  It  is  also  provided, 
to  be  quashed,    **  That  no  such  conviction  made,  or  judgment  given  as  aforesaid, 

**  shall  be  set  aside  by  the  said  Court  or  general  or  quarter-sessions, 
''  for  want  of  form,  or  for  want  of  stating,  or  through  the  mis- 
stating of  any  facts^  circumstances,  or  matter  whatsoever,  in  case 
the  facts  alleged  in  the  said  conviction,  or  on  which  the  same 
shall  be  grounded,  shall  be  proved  to  the  satisfaction  of  the  said 
''  Court ;  but  such  appeal  and  appeals  shall  be  decided  on  the 
''  merits  of  the  case  only;  nor  shall  such  conviction  or  judgment 
**  be  removed  or  removeable  by  certiorari,  or  any  other  writ  or 
process  whatsoever,  into  any  of  his  majesty's  courts  of  record 
at  Westminster;  any  law  or  statute  to  the  contrary  notwith- 
standing." 

Genenlissae.  t  Sect.  25.  By  l6  Geo.  3.  c.  30.  s.  24.  It  is  provided  and  en- 
acted, "  That  if  any  person  or  persons  shall  be  sued  or  prosecuted 
*'  for  any  matter  or  thing  which  he  or  they  shall  do  in  pursuance 
''  of  this  act,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
^^  persons  so  sued  or  prosecuted  to  plead  the  general  issue,  and 
**  give  the  special  matter  in  evidence ;  and  if  a  verdict  shall  pass 
**  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  suffer 

Treble  cofts.       ''  a  discontinuance,  or  if  upon  a  demurrer  judgment  shall  be  given 

*'  against  the  plaintiff,  the  defendant  shall  have  and  recover  his 
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"  treble  costs^  and  have  the  like  remedy  for  die  Bame  sis  any  de^ 
**  fendant  hath  in  any  other  case  by  law/' 

t  Sect.  26.  By  l6Geo.  3.  c.  30.  s.  25.  it  is  further  enacted,  Proaecvtions 
'•  That  every  prosecution  for  any  offence  against  this  act  shall  be  ^>**»»?  twelve 
*'  commenced  within  twelve  calendar  months,  but  not  after,  from  ™°"    '     * 
the  time  of  the  offence  committed ;  and  that  such  persons  as 
shall  be  prosecuted  under  this  act  for  any  of  the  offences  afore^ 
**  said,  shall  not  be  liable  to  prosecution  for  the  same  offences 
*'  under  any  other  act  of  parliament,  or  in  any  court  of  attachment, 
*'  swainmote,  eyre,  or  any  forest  court." 

+  Sect.  27.  By  l6  Geo.  3.  c.  30.  s.  26.  it  is  further  enacted.  Limitation  of 
''  That  all  actions,  writs,  and  prosecutions,  to  be  commenced  M:tioiu. 
against  any  person  or  persons  for  any  thing  to  be  done  under  or 
in  pursuance  of  this  act,  shall  be  laid  and  tried  in  the  county  or 
^*  place  where  the  fact  was  committed,  and  shall  be  commenced 
**  within  six  calendar  months  after  the  fact  committed,  and  not 
**  odierwise." 

+  S6C^  28.  By  16  Geo.  3.  c.  30.  s.  28.  it  is  provided,  and 
further  enacted, ''  That  nothing  contained  in  this  act  shall  extend 
"  to  that  part  of  Great  Britain  called  Scotland.^' 

Though  the  act  mentions  only  red  or  fallow  deer,,  yet  the  cross 
breeds,  such  as  what  is  called  a  bastard  menald,  bred  from  a 
menald  buck  and  fallow  doe,  are  within  the  act.  (2  £.  P.  C.  609* 
Heath's  case,  Sarum,  March,  1801.) 

It  has  also  been  held  that  so  much  of  the  clause  of  9  Geo.  1. 
as  relates  to  the  unlawful  hunting,  wounding,  killing,  destroying, 
or  stealing  any  red  or  fallow  deer,  in  any  forest,  chase,  or  m^ 
closed  places  where  deer  have  been  or  shall  be  usually  kept,  (not 
being  armed  and  disguised,)  was  holden  by  all  the  judges  to  be 
repealed  by  st.  16  Geo.  3.  c.  30.  which  punishes  the  first  offence  C.  C.  L.  1.306. 
with  pecuniary  forfeiture.  (Rex  v.  Davis,  Mich.  1783.)  Conso- 
nant to  the  above  construction,  it  has  been  decided  that  no  in- 
dictment lay  for  deer  stealing  in  the  first  instance,  although  it  be 
laid  that  the  deer  was  reclaimed.  (Heath's  case,  mpra.) 

But  since  this  determination  the  law  has  been  altered,  and 
the  first  offence  of  deer  stealing  again  made  a  felony ;  for,  by 
St.  42  Geo.  3.  c.  107.  entitled  "  An  act  more  effectually  to  pre- 
vent the  stealing  of  deer,"  reciting  that  *'  whereas  it  is  expe- 
dient to  make  some  further  provision  for  preventing  the  steal- 
ing of  deer  and  the  punishment  of  deer  stealers,"  it  is  enacted, 
''  That,  from  and  after  the  passing  of  this  act,  if  any  person  or 
^'  persons  shall  wilfully  course  or  hunt,  or  take  in  any  slip,  noose, 
toil,  or  snare,  or  kill,  wound,  or  destroy,  or  shoot  at  or  other- 
wise attempt  to  kill,  wound,  or  destroy,  or  shall  carry  away  any 
**^  red  or  fallow  deer,  kept  or  being  in  the  inclosed  part  of  any 
forest,  chase,  purlieu,  or  ancient  walk,  or  any  inclosed  park, 
paddock,  wood,  or  other  inclosed  ground  wherein  deer  are, 
have  been,  or  shall  be  usually  kept,  without  the  consent  of  the 
owner  of  such  deer,  or  without  being  otherwise  duly  autho- 
'^  rized,  or  shall  knowingly  be  aiding,  abetting,  or  assisting 
**  therein  or  thereunto,  every  person  so  wilfully  offending  as 

'^  aforesaid. 
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f*  ftfSMM«Ml|  Hi  any  of  Ike  cams  aboTiC  menlioaQd^  •ball  be  deemed 
^  and  taken  to  be  guilty  of  felony,  and  being  layvfoHy  convicted 
^'  thereof  upon  indictment,  shaU  be  adjudged  to  be  transported 
**  for  the  term  of  seven  years/' 

By  8. 2.  '^  If  the  8«JO«  offend  be  ^nunittfed  io  jthe  uninclased 
^'  part  of  any  forett,  cbaae.  See.  .every  person  so  offending  shall, 
<<  for  evei^  such  act,  and  for  every  deer  90  taken  or  killed^ 
wo4iiided,  ikstroyed^  or  shot  at  or  carried  away,  in  or  from  any 
umHcloud  part  of  any  forest  .&c.  shall  forfeit  and  pay  the  SiMm 
of  fifty  pounds/'  If  a  keeper  is  guilty  of  these  offences  the 
penalty  is  double;  and  aU  the  provisions  of  16  Geo. 3,  for  the 
recovery  of  penalties^  Sec.  are  extended  to  this  act. 

By  ilie4  Geo.  4.  c.54.  reciting  the  9  Geo.  1.  c.  22.  by  s.  4. 
enacts,  ^  That  so  nmch  of  the  recited  act  of  9  Geo.  1.  as  ex- 
idudes  .dergy  ia  the  recited  cases.  Sec.  (being  arined  and  dis* 
guised,  and  appearii^  in  any  inclosed  place  where  deer  have 
been  usually  kept,  or  killing,  Sec.  of  any  red  or  fallow  deer) 
*'  shall  be  repealed,'^  and  then  enacts,  ''  that  the  persons  con- 
'^  victed  of  the  offences  recited,  or  procuring,  counselling,  aiding, 
or  abetting  the  commission  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  the 
**  term  of  seven  years,  or  to  be  imprisoned  only,  or  to  be  im- 
^  prisoned  and  kept  to  hard  labour  in  the  common  gaol  or  house 
**  of  correction,  for  any  term  not  exceeding  three  years.'' 

The  law  then  appears  thus  to  stand  at  present.  The  I6  Geo. 
3.  repealed  that  part  of  the  clause  of  9  Geo.  I.  which  made 
killing  deer  in  inclosed  ground*  not  being  disguised,  a  felony, 
imd  Deduced  the  first  offence  to  a  misdemeanor.  It  was  again 
made  Cdony  by  42  Geo.  3.  subject  to  seven  years  transportation  ; 
and  lasdy,  by  4  Geo.  4.  c.  54.  hunting  and  killing  Ae&Tf  though 
disguised  and  armed,  is  punishable  now  by  transportation  or 
imprisonment.  Sec.  But  there  is  this  incongruity  exiating  between 
these  statutes,  that  for  killing  deer  in  an  inclosed  part  of'any 
place,  by  persons  armed  and  being  disguised,  it  is  discretionary 
m'  the  CQu«t  to  aentence  them  to  a  less  punishment  than  seven 
years  trani^ortation ;  but  for  the  minor  offence  of  committing 
the  same  act,  without  being  disguised,  the  judgment  (by  42  Geo. 
3.  c.  187*)  is  absolute  for  seven  years  transportation. 
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Fish. 

FortfaeoffenoB  f  S€(^. ).  By  5  Eliz.  c.  21.  s.  2.  ''  Whoever  shall  break,  cut 
®^^"^"*8"*  *'  down,  cut  put,  or  destroy  any  head  or  dam  of  any  ponds, 
deftTourmrto  **  pools,  Qioats,  atagnes,  stews,  or  several  pits  wherein  fish  are  or 
take  fiih  there-  '^  ahall  happen  to  be  put  in  qr  stored  withal  by  the  owners  or 
'^^ndeSEAw,  s<  posaessoTS  thereof;  or  do  or  shall  wrongfully  fish  in  any  of 
that  900.  '*  ^^  ^^  aeveral  ponds,  pools,  moats,  stews  or  pits,  to  the  intent 
Vide  Also  "  tp  destroy,  kill,  take,  or  steal  away  any  of  the  same  fish,  against 

whm^'hU  ^  ^'  "  ^^  ^^  ^  ^  owners,  shall  suffer  three  moutha  imprisonment, 
offence  was  *'  ^^  Sdoudty  for  his  good  behaviouT  for  seven  years,  and  make 
made  felooj.      "  compensation  to  the  party  grieved.^' 

t  Sea.  2.  By  4  and  6  Will.  3.  c.  23.  s.  5.  *'  No  person,  ex- 
**  cept  the  owner  or  occupier  of  a  ^ery,  aball  have  *or  keep  wiy 

"  net. 
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**  net,  aagte,  leap,  piche,  or  other  engine  for  the  taking  of  fiah, 
^  other  than  the  makers  and  sellers  thereof  for  their  better  con- 
^*  veniency  in  the  sale  of  the  same^  and  other  than  the  owner  and 
"  occupier  of  any  river  or  fishery  for  the  time  being ; — and  the 
'^  owner  of  any  river  or  fishery,  or  his  appointee,  may  seize, 
**  detain,  and  keep  to  his  own  use,  all  such  nets,  or  other  engines 
"  which  he  shall  find  used  or  laid,  or  in  the  custody  of  any  per- 
*'  son  whatsoever,  fishing  in  any  river  or  fishery  whatsoever, 
*'  without  the  consent  of  the  owner  or  occupier : — and  any  per- 
son being  authorized  by  warrant  under  the  hand  and  seal  of  a 
justice  for  the  county  or  place,  may  search  in  the  day-time  the 
houses  of  persons  prohibited  to  keep  the  same,  who  shall  be 
"  suspected  of  having  the  same,  and  the  same  and  every  or  any 
**  of  then  to  seize,  detain  and  keep  to  his  or  their  own  use,  or 
**  odierwise  to  cut  in  pieces  or  destroy,  as  things  by  this  act  pro- 
*'  hihited  to  be  kept  by  persons  of  their  degree. — But  this  shall 
"  not  extend  to  fishermen.  Sic.  authorized  to  fish  in  navigable 
''  rivers  or  waters  with  lawful  nets,  &c." 

t  Sect.  3.  By  22  and  23  Car.  2.  c.  25.  s.  ?•  it  is  also  enacted, 
''  That  whoever  shall  use  any  casting  net,  or  other  net  whatsoi- 
ever,  or  any  angle,  hair  noose,  trail  or  spear,  or  shall  lay  any 
wears,  pots,  nets,  fish-hooks,  or  other  engines,  or  shall  take 
any  fish  by  any  means  or  device  if^hatsoever,  in  any  river,  stew, 
pond,  mote,  or  other  several  waters  or  rivers,  or  sbaR  be  aiding 
or  assisting  thereunto,  without  the  consent  of  the  owner,  on 
^*  conviction  by  confession,  or  the  oath  of  one  credible  witness, 
**  within  a  month,  before  one  justice,  shall  render  compensation, 
not  exceeding  treble  damages,  and  over  and  above,  pay  down 
immediately  any  sum  not  exceeding  ten  shillings,  to  the  use  of 
^  the  poor,  and  on  default  by  distress,  shall  be  imprisoned,  not 
''  exceeding  one  month,  in  the  house  of  correction,  unless  the 
'*  offsttder  shall  enter  into  a  bond  to  the  party  injured,  with  one 
''  surety  not  exceeding  ten  pounds,  never  to  offend  in  like  man- 
''  ner.^--Jtt«tices  may  seize  the  nets,  8cc.  but  the  party  may  appeal 
^*  to  the  quarter-sessions,  which  shall  be  final,  unless  title  to  any 
**  land,  royalty,  or  fishery,  is  concerned  therein.'' 

t  Sec^  4.  By  9  Geo.  1.  ,c.  22.  "  Whoever  being  armed  with  » 

**  swords,  fire-arms,  or  other  offensive  weapons,  and  having  his 
or  their  faces  blacked,  or  being  otherwise  disguised,  shall  un- 
lawfully steal  or  take  any  fish  out  of  any  river  or  pond,  or  shall 
*^  forcibly  rescue  any  person  in  lawful  custody  for  the  same,  or 
''  shall  by  gift  or  promise  of  money  or  other  reward,  procure  any 
''  of  the  king's  subjects  to  join  him  or  them  in  any  such  unlaw- 
'*  ful  act,  shall  su£ter  death  without  clergy."  (I) 

t  SuU  5.  By  5  Geo.  3.  c.  14.  it  is  recited,  **  Thftt  the 
several  Uwa  in  being  for  the  preservation  of  the  fish  in  riv^rs^ 
ponds,  pools,  moats,  stews,  and  other  waters,  are  by  experience 
found  to  be  ineffectual  to  deter  divers  loose,  idle,  and  disorderly 
persons  from  stealing,  taking  away,  or  destroying,  the  fish  therein 

bred 

(1)  This  b  ose  of  the  offences  to  which  dergj      tation,  or  three  years  impiisoimeiit  and  hard  la- 
is  teslorcd  by  4  Geo.  4.  and  seren  years  transpor-      boor,  in  the  discretion  of  the  conft,  substituted. 
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bred- and  preserved;"  and  therefore  enacted,  '' That  id  case 
**  aoy  person  or  persons  shall  enter  into  any  park  or  paddock 
''  fenced  in  and  inclosed,  or  into  any  garden,  orchard,  or  yard) 
an  taTbTtniit-  **  adjoining  or  belonging  to  any  dwelling-house*  in  or  through 
ported  for  f*  which  park  or  paddock,  garden,  orchard  or  yard,  any  river  or 
•even  years.       u  stream  of  water  shall  run  or  be,  or  wherein  shall  be  any  river, 

**  stream,  pond,  pool,  moat,  stew,  or  other  water,  and  by  any 
**  ways,  means,  or  device  whatsoever,  shall  steal,  take,  kill,  or 
**  destroy,  any  fish  bi%d,  kept,  or  preserved,  in  any  such  river  or 
**  stream,  pond,  pool,  moat,  stew,  or  other  water  aforesaid,  with- 
**  out  the  consent  of  the  owner  or  owners  thereof;  or  shall  be 
aiding  or  assisting  in  the  stealing,  taking,  killing,  or  destroying 
any  such  fish  as  aforesaid ;  or  shall  receive  or  buy  any  such 
**  fish,  knowing  the  same  to  be  so  stolen  or  taken  as  aforesaid ; 
and  being  thereof  indicted  within  six  calendar  months  next  after 
such  oifence  or  offences  shall  have  been  committed,  before  any 
^' judge  or  justices  of  gaol-delivery  for  the  county  wherein  such 
**  park  or  paddock,  garden,  orchard,  or  yard,  shall  be,  and  shall 
**  on  such  indictment  be,  by  verdict,  or  his  or  their  own  con- 
^*  fession  or  confessions,  convicted  of  any  such  offence  or  offences 
as  aforesaid ;  the  person  or  persons  so  convicted  shall  be  trans^ 
ported  for  seven  years.*' 

t  Sect.  6.  By  5  Geo.  3.  c.  14.  s.  2.  it  is  recited,  "  That  for 
the  more  easy  and  speedy  apprehending  and  convicting  of  such 
person  or  persons  as  shall  be  guilty  of  any  of  the  offences  before* 
mentioned,"  and  further  enacted,  ''  That  in  case  any  person  or 
**  persons  shall  at  any  time  commit  or  be  guilty  of  any  such 
"  offence  or  offences  as  are  herein-before  mentioned,  and  shall 
**  surrender  himself  to  anyone  of  his  majesty's  justices  of  the  peace 
**  in  and  for  the  county  where  such  ofience  or  offences  shall  have 
**  been  committed ;  or  being  apprehended  and  taken,  or  in  cus* 
**  tody  for  such  offence  or  offences,  or  on  any  other  account,  and 
**  shall  voluntarily  make  a  full  confession  thereof,  and  a  true  dis* 
covery,  upon  oath,  of  the  person  or  persons  who  was  or  were 
his  accomplice  or  accomplices  in  any  of  the  said  offences,  so 
as  such  accomplice  or  accomplices  may  be  apprehended  and 
'^  taken,  and  shall,  on  the  trial  of  such  accomplice  or  accom- 
**  plices,  give  such  evidence  of  such  offence  or  offences,  as  shall 
'*  be  sufiicient  to  convict  such  accomplice  or  accomplices  there- 
of; such  person  making  such  confession  and  discovery,  and 
giving  such  evidence  as  aforesaid,  shall,  by  virtue  of  this  act, 
be  pardoned,  acquitted,  and  discharged  of  and  from  the  offence 
or  offences  so  by  him  confessed  as  aforesaid." 

Penonicon-         f  Sect.  7.  By  5  Geo.  3.   c.  14.  s.  3.   it  is  further  enacted, 

OTdwtro^fc *  "     ^*^  ^°  ^*®^  *"y  person  or  persons  shall  take,  kill,  or  destroy, 
•"  *'  or  attempt  to  take,  kill,  or  destroy,  any  fish,  in  any  river  or 

stream,  pond,  pool,  or  other  water  (not  being  in  any  park  or 
paddock,  or  in  any  garden,  orchard,  or  yard,  adjoining  or  be- 
longing to  any  dwelling-house,  but  shall  be  in  any  other  in- 
closed ^ound  which  shall  be  private  property),  every  such  per- 
son, bemg  lawfully  convicted  thereof  by  the  oath  of  one  or 
forfeit  to  the  ''  more  credible  witness  or  witnesses,  shall  forfeit  and  pay,  for 
owner  of  Oie  /*  every  such  offence,  the  sum  of  five  pounds,  to  the  owner  or 
^"*«7t  SL  t€  owners 
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"  owners  of  the  fishery  of  such  river  or  stream  of  water«  or  of 
*'  such  pondy  pool,  moat,  or  other  water:  And  it  shall  and  may 
**  be  lawful  to  and  for  any  one  or  more  of  his  majesty's  justices 
"  of  the  peace  of  the  county,  division,  riding,  or  place,  where 
'*  such  last-mentioned  offence  or  offences  shall  be  committed, 
'^  upon  complaint  made  to  him  or  them  upon  oath,  against  any 
**  person  or  persons,  for  any  such  last-mentioned  offence  or  ofr 
"  fences,  to  issue  his  or  their  warrant  or  warrants  to  bring  the 
person  or  persons  so  complained  of  before  him. or  them;  and 
if  the  person  or  persons  so  complained  of  shall  be  convicted  of 
any  of  the.  said  offences  last-mentioned,  before  such  jusjtice  0£ 
justices,  or  any  other  of  his  majesty's  justices  of  the  same 
county,  division,  riding,  or  place  aforesaid,  by  the  oath  or  oaths 
''  of  one  or  more  credible  witness  or  witness3s,  which  oath  such 
''  justice  or  justices  are  hereby  authorized  to  administer,  or  by 
''his  or  their  own  confession;  then,  and  in  such  case,  the  party 
''  so  convicted  shall,  immediately  after  such  conviction,  pay  the 
**  said  penalty  of  five  pounds,  hereby  before  imposed  for  the  of-. 
*'  fence  or  offences  aforesaid,  to  such  justice  or  justices  before 
''  whom. he  shall  be  so  convicted,  for  the  use  of  such  person  or 
**  persons  as  the  same  is  hereby  appointed  to  be  forfeited  and 
''  paid  unto;  and,  in  default  thereof,  shall  be  committed  by  such 
justice  or  justices  to  the  house  of  correction,  for  any  time  not 
exceeding  six  months,  unless  the  money  forfeited  shall  be 
*'  sooner  paid." 

t  Sect.  8.  By  5  Geo.  3.  c.  14.  s.  4.  it  is  provided,  "  That  it 
''  shall  and  may  be  lawful  to  and  for  such  owner  or  owners  of 
the  fishery  of  such  river  or  stream  of  water,  or  of  such  pond, 
pool,  or  other  water,  wherein  any  such  offence  or  offences  last- 
"  mentioned  shall  be  committed  as  aforesaid,  to  sue  and  prose- 
**  cute  for,  and  recover  the  said  sum  of  five  pounds,  by  action  of 
"  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts 
**  of  record  at  Westminster;  and  in  such  action  or  suit,  no 
essoign,  wager  of  law,  or  more  than  one  imparlance,  shall  be 
allowed;  provided  that  such  action  or  suit  be  brought,  or 
**  commenced,  within  six  calendar  months  next  after  such  offence 
**  or  offences  shall  have  been  committed." 

« 

+  Sect.  9.  By  5  Geo.  3.  c.  14.  s.  5.  it  is  also  provided,  "That 
nothing  in  this  act  shall  extend,  or  be  construed  to  extend,  to 
subject  or  make  liable  any  person  or  persons  to  the  penalties 
**  of  this  act,  who  shall  fish,  take,  or  kill,  and  carry  away,  any 
fish,  in  any  river  or  stream  of  water,  pond,  pool,  or  other 
water,  wherein  such  person  or  persons  shall  have  a  just  right 
or  clium  to  take,  kill,  or  carry  away,  any  such  fish." 

An  indictment  against  John  H.  on  this  statute,  charged  him 
with  unlawfully  entering  a  garden  of  A.T.  adjoining  and  belong- 
ing to  her  dwelling-house,  in  which  was  a  certain  pond,  used 
for  keeping  fish,  and,  without  A.T.'s  consent,  with  a  certain  net 
stealing  and  taking  out  of  the  said  pond  a  certain  quantity  of  live 
gold  and  silver  fish,  of  the  goods  and  chattels  of  the  said  A.  T., 

2;ain8t  the  form  of  the  statute>  &c.:  on  evidence,  it  appeared, 
at  the  pond  adjoined  the  house,  and  was  about  twenty  yards 
▼OL«  I.  o  in 


ti 


<4 


4< 


.       I 


194  LARCENY— 0/  SteaBng  Ftsh.  Bk.  1. 

iu  length  tnd  ten  in  breadth:  it  was  objected,  that  fish  in  an  open 
pood  were  fera  natur^y  unreclaimed,  and  not  the  property  of 
any  particular  person,  as  they  were  laid  to  be  in  the  indictment. 
In  answer  to  which,  a  distinction  was  taken  on  the  part  of  the 
Crown,  that  this  was  not  an  indictment  for  a  felony,  but  only  for 
a  ttiademeanor  on  the  statute,  though  the  punishment  directed 
was  transportation.  In  Easter  Term,  1781^  all  the  judges  held 
the  indictment  good,  the  case  being  fully  brought  within  the  st. 
of  5  Geo.  d.  without  the  allegation  that  the  fish  were  the  goods 
and  chattels  of  any  person;  and  therefore  that  part  of  the  indict- 
nient  was  surplusage.  But  if  the  indictment  had  been  at  com- 
mon law,  for  felony,  it  was  the  opinion  of  some  that  it  should 
have  described  what  sort  of  a  pond  it  was,  that  it  might  appear 
on  the  face  of  the  indictment,  that  taking  fish  out  of  such  a  pond 
was  felony.  It  is  observed  by  Mr.  East,  that  the  statute  uses 
the  word  **  steal,''  which  seems  to  imply  that  the  legislature 
meant  to  make  the  offence  a  larceny — if  so,  the  indictment  would 
not  have  been  good  without  laying  the  fish  to  be  the  property  of 
tome  person.  (See  £•  P.  C.  6 12.) 

Kinnenley  «.         f  Sect.  10.  It  hath  been  determined  that  a  person  who  fishes 
^J^\  K*7        ^^  ^  fishery  belonging  to  another,  but  to  which  he  has  a  claim, 
"'*      '       for  the  purpose  of  giving  occasion  to  an  action  in  order  to  try 
the  right,  is  not  liable  to  a  penalty  under  the  statute  above  re- 
cited. 

Oysters, 

By  statute  31  Geo.  3.  c.  51.  it  is  enacted,  '*  That  if  any  per- 
son or  persons  shall,  at  any  time  irom  and  after  Ist  of  August, 
1791,  with  or  by  means  of  any  net,  traul,  dredge,  or  other  in- 
strument or  engine  whatsoever,  take  or  catch  any  oysters  or 
oyster  brood,  within  the  limits  of  any  oyster  fishery  of  this 
kingdom,  or  shall  dredge  for  oysters  or  oyster  brood,  or  use 
any  oyster  dredge,  or  other  net,  instrument,  or  engine  whatso- 
ever, within  the  limits  of  any  such  fishery,  for  the  purpose  of 
taking  or  catching  oysters  or  oyster  brood,  although  no  oysters 
**  or  oyster  brood  shaft  be  actually  taken ;  or  shall  with  any  net, 
'^  instrument,  or  engine,  drag  upon  the  gi'ound  or  soil  of  any 
"  such  fishery ;  all  and  every  such  person  and  persons  (other  than 
**  and  except  such  persons  as  shall  be  the  owners,  lessees,  or  oc- 
*'  cupiers  of  such  fishery,  or  shall  be  otherwise  lawfully  enti«- 
'^  tied  to  take  or  catch  oysters  therein)  shall  be  deemed  and 
"  taken  to  be  guilty  of  an  offence  and  misdemeanor,  and  shall 
and  may  be  prosecuted  for  the  same  by  indictment  at  the  as^ 
sizes,  or  general  quarter-sessions  of  the  peace,  to  be  holden  in 
and  for  the  county,  riding,  or  division  in  which  such  fishery 
*f  ihall  lie;  and  the  jostioes  in  sessions  are  hereby  authoriaed 
**  and  required  to  hear  and  determine  all  and  every  such  offence 
^  and  offences;  and  such  person  or  persons  beine  lawfully  con- 
"  victed  bj  verdict.  Or  by  his  or  their  own  confession,  shall  and 
may  be  punished  for  any  of  the  said  offences  by  fine  and  ion 
prisoament,  or  either  of  them,  as  the  court  before  whon  such 
person  or  persons  shaH  be  so  convicted  shall  think  proper, 
''  such   fine  not  to  exeeed  twenty  pounds,   or  be  less  than 
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''  forty  shillii^^  md  sitch  imprisoBinenl  not  to  t)e  for  mote  tban 
''  three  iiMmths^  or  less  than  one  month." 

By  48  Geo.  3.  c.  144.  intituled.  An  aci  for  the  more  effectual 
protecticin  of  oyster  fisheries  and  the  brood  of  oysters,  ii^ 
England;  reciting,  "  that  the  provisions  of  the  statute  31  Geo.  3. 
C.  51.  have  been  found  inadeauate  to  the  protection  of  the  oyster 
fisheries  of  this  kingdom;  and  that  doubts  have  arisen^  since  the 
passing  of  the  said  act,  whether  the  taking  oysters  or  oyster 
brood  from  any  oyster  bed  or  laying,  or  from  any  oyster  fishery^ 
^an,  under  any  circumstances,  be  deemed  felony,  and  punishable 
as  such ;  and  that  it  is  therefore  expedient  and  necessary  that 
more  effectual  provision  should  be  made  for  the  protection  of  the 
oyster  fisheries,  and  for  removing  such  doubts  as  aforesaid;"  and 
I  then  declares  and  enacts, ''  that  every  person  who  shall  at  any  time, 

'  '^  after  flie  1  st  of  August,  1 808,  knowingly  and  Wilfully  steal,  take, 

►  **  and  carry  away  any  oysters  or  oyster  brood,  from  any  oyster  bed,, 

"  or  oyster  laying,  or  oyster  fishing,  being  the  property  of  any  per- 
''  son  or  persons,  or  body  or  bodies  politic  or  corporate,  and  suf- 
^'  ficiently  marked  out  as  6ueh>  shiiU  be  deemed  guilty  of  felotiy, 
''  and  shfliU  and  may  be  transported  for  any  term  not  exceediiig 
*'  seven  years,  or  be  imprisoned  and  kept  to  hard  labour  in  any- 
common  gaol  or  house  of  correction,  or  penitentiary  house,  or 
imprisoned  only,  for  any  term  n6t  ex(;eedmg  three  years,  as  the 
^*  court,  before  whom  any  such  person  shdl  b6  convicted,  may 
"  adjudge." 

By  the  last  of  these  statutes  the  actual  taking  of  oysters  is  a 
felony,  and  by  the  31  Geo.  3.  the  attempt  to  take  them,  though 
none  be  actually  taken,  is  a  misdemeanor. 

In  order  also  to  obviate  the  difficulty  of  laying  a  venue,  when 
it  is  uncertain  in  what  parish  the  oyster-lay  is  situated,  and  when 
it  is  on  the  borders  of  a  county,  it  is  enacted,  by  s.  3.  "  that  it  shall 
**  be  sufficient  in  any  individual  Under  this  or  the  former  act,  31 
Geo.  3.  to  describe,  either  by  name  or  otherwise,  the  bed,  laying 
or  fishery  in  which  the  offence  shall  have  been  committed,  with- 
'*  out  stating  the  same  to  be  in  any  particular  parish;"  and  when  it 
is  oik  the  border  of  a  county  it  may  be  stated  to  be  in  the  county 
where  the  indictment  is  found,  it  being  either  in  that  county,  or 
the  ac^ifting  couiity. 

Things  of  no  intrinsic  Value  at  Commofi  Law,  Chases  in  Action,  Sfc. 

Larceny  at  common  kW  could  Aot  be  committed  of  goods 
^hitlk  had  not  some  worth  in  themselves,  and  did  not  derive  their 
value  from  relationship  to  ^ome  other ;  thus,  bonds,  bills,  notes, 
and  8et«rriti6^  M  Money,  per  se  were  of  ho  value,  and  riot  tfie  snb- 
jetts  dfltrctny.    'to  remedy  this  inconvenience, 

+  Sect.  1.  By  2  Geo.  2.  c.  25.  s.  3.  it  is  enacted, "  That  if  any  To  itealorden, 
•*  person  or  persons  shall  steal  or  take  by  robbery  any  exchequer  ^»«*»  ^^* 
**  criers  or  tallies^  or  othet  orders,  intithng  any  other  person  or      °^* 
'<  persons  to  any  anoruity  or  share  in  any  pafliamenlary  fund,  or 
'  any  exche<]^uer  bilk,  bank  notes,  SouthnSea  bonds,  East  Indi0 
bonds,  dividend  warrikiita  of  the  bank,  Skntik-Sea  company. 
Mast  Mia  company,  or  any  other  company,  society,  or  corpo- 

o  2  '*  ration. 
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radoQy  bills  of  exchange^  navy  bills  or  debentiJires,  goldsmiths- 
notes  for  payment  of  money,  or  other  bonds  or  warrants,  bills, 
or  promissory  notes  for  the  payment  of  any  money,  being  the 
property  of  any  other  person  or  persons,  or  of  any  corporation^ 
notwithstanding  any  of  the  said  particulars  are  termed  in  law  a 
chose  in  action,  it  shall  be  deemed  and  construed  to  be  felony, 
of  the  same  nature  and  in  the  same  degree,  and  with  or  without 
the  benefit  of  clergy,  in  the  same  manner  as  it  would  have  been, 
if  the  offender  had  stolen,  or  taken  by  robbery,  any  other  goods 
of  like  value  with  the  money  due  on  such  orders,  tallies,  bills, 
bonds,  warrants,  debentures,  or  notes,  or  secured  thereby, 
and  remaining  unsatisfied ;  and  such  offender  shall  suffer  such 
punishment  as  he  or  she  should  or  might  have  done,  if  he  or 
she  had  stolen  other  goods  of  the  like  value  with  the  monies  due 
on  such  orders,  tallies,  bonds,  bills,  warrants,  debentures,  or 
notes  respectively,  or  secured  thereby,  and  remaining  unsatis- 
fied ;  any  law  to  die  contrary  thereof  in  any  wise  used  notwith- 
standing.'' 

Nottoeztendto      f  Scct.^,  By  2  Geo.  2.  c  25.  s.  4.  it  is  provided/'  That  do- 
^^^*^«>*^  *'  thing  in  this  act  contained  shall  extend  or  be  construed  to  extend 
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to  that  part  of  Great  Britain  called  Scotland  J' 

t  Sect.  3.  By  2  Geo.  2.  c.  25.  s.  5.  it  is  further  provided, 
"  That  no  attainder  for  any  offence  hereby  made  felony,  shall. 
"  make  or  work  any  corruption  of  blood,  loss  of  dower,  or. 
"  disherison  of  heirs." 

f  Sect.  4.  It  has  been  ruled  upon  debate,  that  although  the. 
statute  use  the  plural  number,  as  "  exchequer  orders,  tallies,  ex- 
**  chequer  bills,  bank  notes.  South  Sea  bonds.  East  India  bonds, 
**  dividend  warrants,  &c."  yet  a  person  may  be  guilty  of  stealing 
only  one  of  the  several  articles  it  enumerates,  as  one  bank  note, 
&c.;  for  although  the  words  are  plural,  yet  the  statute  says, 

whoever  shall  feloniously  steal  any  exchequer  orders,  tallies,  &c. 

notwithstanding  any  of  those  particulars  may  be  termed  in  law 

a  chose  in  action;**  which  plainly  shews  that  it  was  the  intention 
of  the  legislature  to  make  the  stealing  of  one  chose  in  action  felony; 
and  it  would  be  absurd  to  say,  that  the  legislature  intended  to 
make  it  felony  to  steal  two  exchequer  orders,  bank  notes,  &c.  of 
five  pounds  each,  and  yet  that  it  should  not  be  felony  to  steal 
one  of  ten  thousand  pounds. 

At  a  conference  of  the  iudges  in  East.  T.  179I9  Nares,  J. 
mendoned  that  a  person  had  been  convicted  before  him  for  steal-^ 
ing  privately  fi*om  the  person,  a  note  of  the  Bristol  bank,  signed  by 
one  of  the  partners,  and  payable  to  the  prosecutor  or  order,  but, 
which  was  not  endorsed,  all  the  judges  held  this  a  capital  felony, 
under  the  stat.  2  Geo.  2.  c.  25.  and  that  the  fact  of  its  not  being 
endorsed  was  immaterial.  2  E.  P.  C.  598. 

Maria  Theresa  Phipoe  was  indicted  on  the  stat.  of  2  Geo.  2. 
c.  25.  for  robbing  John  Courtois  in  a  dwelling-house,  of  a  promis-- 
8ory  note  value  2,000/.  signed  by  J.  Courtois,  against  the  statute. 
In  fact,  the  prisoner  inveigled  the  prosecutor  into  a  house  and  then 

produced  - 
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produced  the  stamp^  upon  which  she  compelled  the  prosecutor 
to  make  the  note  in  question  under  menaces  of  death. 

There  was  a  diversity  of  opinions  among  the  judges  in  this  case. 
Nine  held  that  this  was  not  an  offence  within  tlie  statute. — 
Lord  Kenyon  and  some  others  thought  that  the  statute  was 
meant  to  protect  existing  securities,  of  value  in  the  hands  of  the 
holders,  whereas  this  note  was  of  no  value  in  the  hands  of 
Courtois,  who  was  the  maker  himself.  Another  diversity  of 
opinion  was  as  to  whether  Courtois  ever  himself  had  any  posses- 
sion of  the  note ;  some  thought  he  had  a  momentary  possession 
sufficient  to  make  the  taking  of  it  from  him  a  larceny ;  others 
thought  that  the  whole  was  one  continued  act,  and  that  the  note 
was  created  and  procured  by  duress  and  not  by  stealing. 

It  is  also  upon  this  principle,  of  being  of  no  value,  that  things 
of  a  base  nature  are  not  the  subject  of  larceny,  though  reclaimed ; 
for,  the  wild  animal  when  reclaimed,  or  dead,  must  be  fit  for  the 
food  of  man.  Thus  ferrets,  though  reclaimed,  and  being  a  useful 
animal  in  the  destruction  of  vermin,  is  not  the  subject  of  larceny, 
as  was  determined  in  the  case  of  one  Searing  convicted  at  the 
Hereford  Lent  Assizes  in  1818,  the  judges  having,  upon  the  case 
reserved,  held  the  conviction  wrong. 

The  legislature  have  made  exceptions  with  respect  to  hawks 
and  dogs — ^To  hawks,  by  37  Ed.  3.  c.  19>  and  to  dogs,  by  10  Geo. 
3.  c.  18.  the  stealing  of  which  is  punishable  by  summary  convic- 
tion before  two  justices.  It  seems  to  be  admitted  that  a  swarm 
of  bees  may  be  the  subject  of  larceny.  Tibbs  v.  Smith,  T.  Ray- 
mond;  33. 

Chattels  under  peculiar  Sanctions. 

The  legislature,  in  many  cases,  has  considered  the  crime  of 
larceny  to  be  aggravated  by  concomitant  circumstances ;  thus, 
chattels  in  a  house,  shop,  warehouse,  ship,  Slc^  it  has  considered 
to  be  under  peculiar  protection  ratione  loci,  and  has  guarded  them 
by  peculiar  sanctions,  which,  for  the  most  part,  is  by  ousting  the 
offender  of  his  clergy.  There  are  also  some  peculiar  chattels  to 
which  it  has  extended  its  special  protection,  as--* 

1st.  Horsfss — 2d.  Sheep  and  other  cattle — 3d.  Letters— 4th. 
Naval  and  Military  Stores. 

1  St. — Horses. 

f  Sect.  1.  By  1  Edw.  6.  c.  12.  s.  10.  *'  No  person  or  persons 
"  that  shall  be  in  due  form  of  law  attainted  or  convicted  for  felo- 


nious stealing  of  horses,  geldings,  or  mares,  shall  be  admitted  to 
have  or  enjoy  the  privilege  or  benefit  of  his  clergy.'' 

+  Sect.'  2.  But  it  was  doubted  whether  the  legislature  in-  Dver,  99. 
tended  by  this  statute  to  deprive  those  of  clergy  who  stole  only  cillf *c^' 
one  horse,  mare,  or  gelding,  and  therefore  by  2  and  3  of  Edw.  6. 
c.  33.  **  All  and  singular  person  and  persons  feloniously  taking  or 
**  stealing  any  horse,  gelding,  or  mare,  shall  be  put  from  clergy, 
''  in  like  manner  and  form  as  though  he  or  they  had  been  indictedi 
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Law,  37«,  373. 


1  Com.  88. 


Cooke's  case, 
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Law,  99. 
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**  or  appealed  for  felonious  atealing  of  two  faorsea,  two  geldingi^ 
or  two  m^re?  of  any  other^  and  thereupon  found  guilty." 

t  Sect*  3.  By  31  £iiz«  c.  12.  s.5.  it  is  enact^di  ''That  not  only 
all  accessaries  before  such  felony  4on^»  but  ^90  all  accessaries 
after  such  felony,  shall  be  deprived  an4  put  firoqn  all  benefit  of 
their  clergy,  as  th^  principal  by  statute  heretofore  made,  is,  or 
oug))t  to  be.*' 

f  Sect.  4.  It  was  agreed  by  all  the  judges,  at  a  conference  in 
Easter  Term,  in  the  second  of  Queen  Anne,  that  this  statute 
extends  only  to  such  persons  as  were,  in  judgment  of  law,  acces- 
saries at  the  time  the  act  was  made,  namely,  accessaries  at  com- 
mon law ;  not  to  such  as  are  made  accessaries  by  subsequent 
statutes:  and  therefore  a  person  knowingly  receiving  a  stolen 
Jiorse^  is  ^ot  ousted  of  his  clergy  by  this  statute ;  but  he  is  pu- 
nishable as  a  receiver  of  stolen  goods  by  3  and  4  Will,  and 
Mary,  c.  9. 

2d. — Sheep  and  ot^er  Cattle. 
'\  Sect.  I.  By  14  Geo.  £.  c.  6.  *f  If  any  person  or  persons  shaH, 
at  any  time,  feloniously  drive  away,  or  m  any  other  manner  fe- 
loniously steal  one  or  more  sheep,  or  other  cattle,  of  any  other 
person  or  persons  whatsoever,  or  shall  wilfully  kill  one  or  more 
"  sheep  6r  other  cattle  of  any  other  person  or  persons  whatsoever, 
'^  with  a  felonious  intent  to  steal  the  whole  carca$^  or  carcases, 
"  or  any  part  or  parts  of  the  carcase  or  carcases  of  any  pne  or 
more  speep  or  other  cattle  that  shall  be  so  killed,  or  shall  assist 
or  aid  any  person  or  persqns  to  commit  any  such  offence  or  ofr 
*'  fences ;  then  the  person  or  persons  guilty  of  any  such  offence 
"  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in 
"  cases  of  felony,  without  benefit  oJF  clergy .'' 

f  Sect.  2.  But  as  all  penal  statMtes  must  be  construed  strictly, 
these  general  words,  ^'  or  other  caftle"  were  looked  upon  by  the 
judges  as  much  too  loose  to  create  4  capital  offence,  and  the  act 
was  held  to  extend  to  sheep  only;  and  therefore  by  15  Geo.  2. 
c.  34.  it  is  declared,  "  That  the  above  apt  was  meant  an^  in- 
"  tended,  and  shall  be  construed,  deemed,  and  taken  to  extend  to 
**  any  bull,  cow,  ox,  steer,  bullock,  heiier,  calf,  aad  lamb,  as  well  as 
^*  sheep,  and  to  no  other  cattle  whatsoever." 

f  Sect.  3.  It  hath  been  determined  upon  this  statute,  that  the 
word  '^  heifer  "  is  used  in  the  act  in  contradistinction  to  the  word 
"  cow ;''  and  therefore  an  indictment  for  stealing  a  cow  is  not  sup- 
ported by  evidence  that  the  aninuil  stol^  w^s  ^  beast  of  t)ie  ox 
kind,  called  a  heifer,  ^ev^r  having  ha4  ^  calf. 

3d. — Letters. 

t  Sect.  1.  By  5  Geo.  3.  c.  25.  s.  18.  and  7  Geo.  3.  c.  50.  s.  2. 
is  ena'cted,  "  That  if  any  person  or  persona  whatsoever  shall 
rob  any  mail  or  mails^  i^  wlbich  letter^  are  sent  or  con^yeyed  by 
the  post,  of  any  letter  or  letters,  packet  or  packets,  t]|ag  or  mail 
of  letters ;  or  shall  steal  and  take  from  or  out  of  apy  such  mail 
or  mails,  or  from  or  qui  of  a^y  bag  or  bags  of  letters,  sent  or 
conveyed  by  the  post,  or  from  or  out  of  any  posf^ffice,  oj  hcuise 
or  place  for  the  receipt  or  delivery  of  letters  or  packets  sent  or 
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te  be  sent  by  tbe  post,  any  letter  or  letters*  pftcket  or  packets; 
ahhougl^  such  robbery,  stealing,  or  takii^,  shall  not  appear,  or 
be  proved,  to  be  a  taking  from  the  person,  or  upon  the  king's 
highway,  or  to  be  a  robbery  committed  in  any  dwelling-house,  « 
or  any  coach-house,  stable,  barn,  or  any  out-house  belonging  to 
''  a  dwelling-house ;  and  although  it  should  not  appear  that  any 
''  persoii  or  persons  were  put  in  fear  by  such  robbery,  stealing, 
^*  or  taking ;  yet  such  offender  or  offenders,  being  thereof  con- 
''  victeA  as  aforesaid,  shall  nevertheless  respectively  be  deemed 
guiky  of  felony,  and  shall  suffer  death  as  a  felon,  without  be* 
nefit  ofclergy.''(1) 

4th. — Military  and  Naval  Stares.  (2) 

f  Sect.  1.  By  SI  Eliz.  c.  4.  "  If  any  person  or  persons,  having 
the  charge  or  custody  of  any  armour,  ordnance,  munition,  shot, 
powder,  or  habiliments  of  war  of  the  queen's  majesty,  her 
^  heirs  or  successors,  or  of  any  victuals  provided  for  the  victual- 
**  ling  of  any  soldiers,  gunners,  mariners,  or  pioneers,  shall,  for  any 
^  lucre  or  gain,  or  wittingly,  advisedly,  and  of  purpose  to  hinder 
**  or  impeach  her  majesty's  service,  embezzle,  purloin,  or  convey 
**  away  any  of  the  said  armour,  ordnance,  munition,  shot,  or 
''  powder,  habiliments  of  war,  or  victuals,  to  the  value  of  twenty 
''  shillings  at  one  or  several  times;  then  every  such  offence  shall 
"  be  judged  felony,  and  the  offender  or  offenders  therein  tried, 
''  proceeded  on,  and  suffer  as  in  case  of  felony/' 

t  Sect.  2.  But  by  31  Eliz.  c.  4.  s.  2.  it  is  provided,  *'  That 
''  none  shall  be  impeached  for  any  offence  against  this  statute, 
**  unless  the  same  impeachment  be  prosecuted  or  begun  within 
**  the  year  next  after  the  offence  done." 

fSect.  3.  By  31  Eliz.  c.  4.  s.  d.  it  is  also  provided,  ''That 
''  this  act  nor  any  thing  therein  cbntained,  nor  any  attainder  or 
^'  attainders  of  any  person  or  persons  for  any  offence  made  felony 
^  by  this  act,  shall  create  any  forfeiture  of  tenements  or  heredita- 
*^  meuts  any  longer  than  during  his  or  their  life  or  lives ;  or  make 
'*  any  corruption  of  blood,  or  loss  of  dower." 

t  Sect.  4.  But  by  22  Car.  2.  c.  5.  reciting,  that  many  persons 
were  the  more  emboldened  to  commit  the  offences  created  by  31 
Eliz.  c.  4.  in  respect  that,  in  those  cases,  the  benefit  of  clergy  is 
allowed  by  law,  it  is  enacted,  ''  That  no  person  or  persons 
who  shall  be  indicted  for  any  offence  committed  against  the 
said  statute  of  31  Eliz.  c.  4.  or  shall  feloniously  steal  or  eni- 
bezzle  any  of  his  majesty's  sails,  cordage,  or  any  other  his 
majesty's  naval  stores,  to  the  value  of  twenty  shillings,  and 
''  be  thereupon  found  guilty,  shall  be  admitted  to  have  the  benefit 
**  of  his  or  their  clergy  ;  (3)  but  utterly  be  excluded  thereof,  &c.'* 

Chattels  under  peculiar  Sanctions  Ratione  Loci* 

The  principal  sanction  is  the  dwelling-house,  and  it  has  been 
considered  by  the  legislature  as  a  great  aggravation  of  the  offence 

of 

(i)  By  6«  Geo.  3.  c.  1«.  s.  3.  th©  above  pro-  "  be  apprehended."  (See  port,  ••  Offences  agaiiut 

nisioiis  are  in  sabstance  i^e-enacted,  aud  sacb  of-  tbe  Revenue/') 

fences  bjr  the  later  statute  may  be  **  tried  and  de-  («)  Sec  further  respecting  Public  Stores,  pmt, 

"  termined 'either  in  the  county  wfaere  the  offence  tit  Reefers. 
«*  was  committed,  or  where  the  party  shall  or  may         (3)  Clergy  restored  by  4  Geo.  4.  c.  54. 
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of  larceny,  that  the  sancdty  of  the  dweUmg-house  should  be  ^io- 
lated>  by  committiog  the  crime  therein;  accordingly  a  variety  of 
.  statutes  have  been  passed  upon  this  subject,  v/hich  are  rather 
complicated,  but  may  be  reduced  to  this  general  division,  — 
Larcenies  committed  in  the  Dwelling-house  and  other  places,  un- 
accompanied by  Force;  and  Larcenies  accompanied  by  Force 
in  the  Dwelling-house  and  other  places,  which  latter  is  consi- 
dered as  Robbery. 

With  respect  to  the  first  class,  of  larcenies  in  the  dwelling- 
house,  8cc.  unaccompanied  by  force,  clergy  is  ousted  in  the  fol- 
lowing cases. — 

txtrcenyfrom  the  Dwelling-house  to  the  amount  of  Forty  Shillings, 

t  Sect.  1.  By  12  Ann.  st.  1.  c.  7.  it  is  enacted, ''  That  all  and 
'^  every  person  or  persons  that  shall  feloniously  steal  any  money, 
*'  goods  oc  chattels,  wares  or  metchandizes,  of  the  value  of  forty 
shillings,  or  more,  being  in  any  dwelling-house,  or  out-bouse 
thereunto  belonging,  although  such  house  or  out-house  be  not 
'^  actually  broken  by  such  offender,  and  although  the  owner  of 
''  such  goods,  or  any  other  person  or  persons,  be,  or  be  not, 
*'  in  such  house  orout-house,  or  shall  assist  or  aid  any  person  or 
*^  persons  to  commit  any  such  offence,  shall  be  absolutely  de- 
'*  barred  of  and  from  the  benefit  of  clergy .'' 

fSect.  2,  But  by  12  Ann.  c.  7.  s.  2.  it  is  provided,  *'  That 
*'  nothing  in  this  act  shall  extend  to  apprentices  under  the  age  of 
''  fifteen  years  who  shall  rob  their  masters  as  aforesaid." 

Upon  this  statute  the  following  decisions  have  been  made. 

Ovcrard's  Case,  f  Sect.  3.  That  if  a  person  be  indicted  for  robbery  in  the  house, 
Law'S?^         or  burglary  and  stealing  of  goods,  and  the  evidence  should  prove 

a  larceny  committed  to  the  amount  of  forty  shillings,  he  may  be 

acquitted  of  the  robbery  and  burglary,  and  found  guilty  on  this 

statute,  of  stealing  in  the  dwelling-house  to  the  amount  of  forty 

Petrie's  Caae>     shillings,  although  there  is  no  special  count  on  the  statute  in  the* 

Cajes  Cro.         indictment;  but  it  must  appear  that  the  larceny  was  to  this  amount 

^'  ^^'         at  one  and  the  same  time. 

Thompson's  f  Scct.  4.   It  has  been  held,  that  this  statute  does  not  deprive 

C*L.'277^  a  person  of  clergy  for  stealing  in  his  own  house  the  property  of 
C  of  A  another  person,  to  the  amount  of  forty  shillings ;  and  if  a  wife  steal 
Gould,  o.  B.  ^^  property  of  another  to  that  amount  in  the  house  of  her  hus- 
Jaiu  S«ss.  1780.  band,  sne  shall  have  her  clergy. 

James  Camp-  f  Sect.  5,  So  also  where  a  lodger  stole  a  bank  note  in  the  room 

o  B*  jJIT'  ^^^^^  by  himself,  and  the  indictment  charged  it  to  be  in  the 

Sess.  i79f .  dwelling-house  of  the  landlord,  the  prisoner  was  allowed  the  bene- 

coram  Eyre,  fit  of  his  clergy,  for  it  was  a  stealing  in  his  own  apartments,  and 

Chirf  Baron.  q^^j  Jq  ^jj^  ^^^gg  ^f  another. 

Major  ReynelFs  +  Scct.  6.  It  has  also  been  decided,  that  where  the  property 
Chsc,  Old  Bai-  stolen  is  taken  from  the  person  of  the  possessor,  though  taken  in 
[^^oqs^im.   ^^®  house  of  another,  it  is  not  within  the  statute :  thus  where  the 

mistress  of  a  lodging-house  sent  a  bank  note  by  her  servant  to  a 
lodger  in  the  first  floor,  to  change,  and  the  lodger,  under  pretence 

of 
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of  going  to  hiB  banker's  to  get  casB,  went  away  with  it,  the  pri- 

aoner  was  held  guilty  of  the  simple  larceny  only :  so  also,  diat 

where  a  perapn,  in  possession  of  a  large  sum  of  money,  was  de* 

luded  by  a  ring-dropper  to  go  into  a  public-house  to  share  the  value 

of  the  ring,  and  there  induced  to  lay  his  money  on  the  table,  j^  . 

which  the  ring-dropper  immediately  took  up  and  went  away,  it  Edward  Owen, 

was  decided,  upon  a  case  reserved  for  the  opinion  of  the  twelve  O.  B.  JoJ^  Sen. 

judges,  that  the  ring-dropper  having  obtained  the  money  from  J^^^^"** 

the  person  of  the  prosecutor,  it  was  only  a  single  felony,  and  not  Bullbr, 

a  stealing  in  the  dwelling-house  within  the  statute  12  Ann.  c.  ?•    •^«<<»of 

t  Sect.  7.  And  it  has  been  ruled,  that  banknotes,  and  of  course  Dnnmow's 
all  those  other  securities  for  money,  which  were  denominated  ?!!!!' ?^ 
choses  in  action  at  common  law,  are  not  to  be  considered  within  1793,  coram ' 
the  meaning  of  this  statute;  for,  although  the  statute  2  Geo.  2.  Hotham. 
c.  25.  enacts,  that  the  stealing  of  such  things  ''  shall  be  deemed  -^'"^^ 
''  and  construed  to  be  felony  of  the  same  nature,  and  the  same 
"  degree,  and  with  or  without  the  benefit  of  clergy,  in  the  same  ' 
*'  manner  as  it  would  have  been  if  the  offender  had  stolen  or 
taken  by  robbery,  any  other  goods  of  like  value  with  the  money 
due  on  such  securities  or  secured  thereby;"  yet  as  the  legisla- 
ture could  not,  in  the  twelfth  year  of  the  reign  of  Queen  Anne, 
have  in  contemplation  a  species  of  property  which  it  was  not 
a  felony  to  steal  until  the  second  year  of  George  the  second,  it  is 
impossible  to  comprehend  them  under  the  word  '^  money /^  and  it  y-^x  ^^j^^*^ 
has  been  decided  (a),  that  they  cannot  be  considered  as  **  goods  Case,  Cases 
or  chattels,  wares  or  merchandizes.^^  C.  L.  368. 

f  Sect.  8.  It  has  also  been  ruled,  that  an  indictment  on  this  White's  Case, 
statute  must  state  the  name  of  the  owner  in  whose  house  the  lai^  Cases  C.L. 
ceny  was  committed,  and  that  if  the  name  be  not  truly  stated,  it  Woodward's 
is  fatal  to  the  capital  part  of  the  charge.  Case,  O.  B. 

Oct.  Sess.  1785.    M'Cabe's  Case,  O.  B.  Mnj  Sess.  1785. 

t  Sect.  9.  It  seems  also,  that  if  a  larceny  be  committed  in  the  See  Haasell's 
General  Post-Office  to  the  amount  of  forty  shillings,  the  indict-  crT  UiMM. 
ment,  in  order  to  oust  the  offender  of  larceny  under  the  12  Ann. 
c.  ?•  may  lay  it  to  be  the  dwelling-house  of  the  Postmaster-General. 
But  quicre. 

Larceny  from  a  Shop  or  Warehouse  privately  to  the  amount  of 

Fifteen  Pounds. 

fSect.  1 .  By  10  and  11  Will.  3.  c.  23.  it  is  enacted, ''  That  all 
"  and  every  person  or  persons  that  shall,  at  any  time  or  times,  by 
''  night,  or  in  the  day-time,  in  any  shop,  warehouse,  coach-house, 
*'  or  stable,  privately  and  feloniously  steal  any  goods,  wares,  or 
**  merchandize,  being  of  the  value  of  five  shillings,  (increased  to 
fifteen  pounds,  by  st.  1  Geo.  4.  c.  117.)  or  more,  (although 
such  shop,  warehouse;  coach-house,  or  stable,  be  not  actually 
broke  open  by  such  offender  or  offenders,  and  although  the 
owners  of  such  goods,  or  any  other  person  or  persons  be,  or 
''  be  not,  in  such  shop,  warehouse,  coach-house,  or  stable,  to  be 
**  put  in  fear,)  or  shall  assist,  hire,  or  command  any  person  or 
"  persons  to  commit  such  offence,  shall  be  absolutely  debarred 
and  excluded  of  and  from  the  benefit  of  clergy/^  8lc.(l) 

.    .  (1)  Clergy  restoied  by  4  Geo.  4«,c.  55. 
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la  Ae  coQ8tru«tiaii  of  thia  atatitte*  the  fiottowing  fartknlan 
pe9m  most  rjeiparkable. 

f  5ec^  2.  It  seemsy  that  it  is  not  necessary,  to  constitute  the 
offence  of  privately  stealing  described  by  this  act,  that  the  shop, 
warehouse,  coach-house,  or  stable,  from  which  the  goods  are 
stolen,  should  be  adjoining,  or  belonging  to^  and  used  with  any 
dwelling-house;  and  therefore,  if  goods  be  stolen  from  a  shop  or 
warehouse,  but  not  privatelyi  the  offender  cannot  be  ousted  of  his 
clergy,  unless  the  indictment  allege  that  such  shop  or  warehouse 
is'adjoining  to  a  dwelling-house,  pursuant  to  the  statute  3  and  4 
WilL  a»d  SUiy.  c.  9. 

f  Sect.  3.  It  has  been  held,  that  an  accessary  before  the  fact, 
that  is,  a  person  who  is  not  in  the  shop,  warehouse,  coach-house, 
or  stable,  at  the  time  the  goods  are  stolen,  but  who  waits  at  a 
distance  to  receive  the  goods,  is  not  within  this  statute,  and  yet 
the  words  are,  that  whoever  shall  ''assist,  hire,  or  command 
^  another  to  commit  this  offence,  shall  be  deprived  of  clergy.'' 

Case  of  Ann  f  Sect.  4^  It  is  certain,  however,  that  if  two  or  more  persons 

Sheldon  and       {^  totoethisr  in  the  shop,  warehouse,  coach-house,  or  stable,  at 

Mary  Willianu,    i«^i  i  -^i         i«i«  i»-  i 

Old  Bailej,       the  tmie  the  gooda  are  pnvately  solen,  aiding,  and  assisting  eaca 
June  Sets.  1785.  other  to  commit  the  felony,  they  are  all  equally  guilty. 

MiU's  case, 

CasMCro. 

Law«45. 

1  Peer  Wmt. 
S67. 

2  Peer  Wms. 

lis. 


Jonathui 
Wild't  Ca8e» 
Old  ^lOJey, 
H  aj  Sess. 
1725. 


Cartwogbfs 
case,  O.  B. 
1726.  consm 
Raymond, 
ChiffJiUtic$ 
WilUams's 
Cio]^dan 


t  Sect.  5.  It  is  settled,  that  the  stealing  of  money  privately 
from  a  shop,  warehouse,  coach-house,  or  stable,  is  not  within  the 
statute,  for  the  words  are,  ''goods,  wares,  and  merchandizes;" 
and  it  has  been  decided  in  a  variety  of  cases,  that  these  words  do 
not  include  money,  either  in  specie  or  in  bank  notes. 

f  Sect.  6.  It  has  also  been  tiecided,  that  if  it  appear  on  evi- 
dence, that  the  offender  broke  open  the  shop,  warehouse,  coach- 
house, or  stable,  from  which  the  goods  are  charged  to  have  been 
privately  stolen,  he  shall  not  be  ousted  of  his  clergy ;  for  when 
any  degree  of  force  is  used  to  obtain  the  goods,  it  excludes  the 
idea  of  privately  stealing. 

Sam.  Assize,  1785,  osram  Byrb,  CkiefBanm.   Foster's  Crown  Law,  79. 

Charlotte  t  Sect.  7.  It  is  also  the  common  practice  of  the  court,  on  the 

Smitli's  case,  trial  of  an  indictment  for  this  offence,  to  allow  the  prisoner 
ii'^*  '^^.'..f^^'  ^^^  benefit  of  his  clergy,  if  it  appear  that  he  was  seen  by  the  pro- 
secutor, his  servants,  or  agents>  to  take  the  goods  mentioned  in 
die  indictment ;  and  the  slightest  perception  of  the  fact  seems 
sufficient ;  even  a  suspicion  that  the  prisoner  was  about  to  take 
the  goods,  has  been  held  enough,  for  if  the  taking  is  in  any  degree 
visible,  it  cannot  be  privately  stealing. 

JtuttM.    The  case  of  Maxej  and  Hide,  Old  BaU^y,  Feb.  Sess.  1784»  eanm  Pbbeyk,  Baron,  and 

BVLLBR,  JtUtioS. 

t  Sect.  8.  It  is  said,  that  the  goods*  wares,  and  merchandizes, 
must  be  such  as  are  usually  exposed  to  sale  in  the  shop  or  ware- 
house, and  not  any  other  valuable  thing  which  piay  happen  to  be 
put  there;  and  though  coach-houses  and  stables  are  not  places  for 
sale,  yet  the  goods  should  be  such  as  are  usually  lodged  in  those 
places;. 

John  Howard's       f  SeU.  9.  Accordingly  it  hath  been  ruled,  that  a  common  ware- 


1784|  coram 
Heath, 

Bex.  V.  Hogh 
Grahanif  Feb. 
Sess.  1785, 
coram  Gould, 


B^  FOSTBB, 

Juifice. 

FosL  C.  L.  78. 


Ch.  19.         LARCRNY— /r^  C^a  or  Ckmf*  »$ 

bouse  by  t^e  w^iler-siije^  wbf ^  n^rck^Qtf  ii9ip«]ly  ledge  goods 
ijiteDde4  for  exportfi|3oo«  imtil  they  shuU  kay^  m  oppoffluoity  of 
putting  thein  qn  bQVcl  a  sbip^  19  not  within  the  meauing  of  this 
statute ;  for  that  by  the  word  '*  warehouses*'  in  the  statute  is 
meant  pot  mere  repositories  for  goods,  but  such  pieces  where 
lnerchant3  and  other  traders  keep  their  goods  for  sale,  in  the 
nature  of  shops,  and  whither  customers  go  to  view  them, 

t  Sect.  10.  And  it  has  been  doubted,  whether  the  warehouse  Godfrey's 
of  a  BlackweU-haU-factoTj  who  receives  his  goods  by  the  bale  from  csm.  Old 
the  manufacturing  clothiers  in  the  country,  and  deposits  each  S^^'^I^ 
piece,  lied  up  in  brown  paper,  as  taken  out  of  die  bole,  upon  caaet  C.  I* 
shelves,  but  never  exposes  them  to  sale  in  the  warehouse  windows,  235. 
pr  at  the  door,  which  is  generally  shut  and  fastened  by  a  latch, 
and  only  sells  wholesale  by  the  piece  thus  tied  up,  upon  commis- 
fiion,  both  for  exportation  and  home  consumption,  is  a  warehouse 
within  the  meanmg  of  the  act. 

t  Sect.  II.  Also  it  has  been  ruled,  that  if  a  watchmaker  receive  Stone's  Case, 
the  watch  of  a  customer  to  repair,  and  bang  it  in  his  show-glass  ^^  1^^^' 
until  it  is  fetched  away  by  me  owner,  his  shop  is  not,  as  to  17^. 
watches  so  situated,  a  shop  within  the  meaning  of  the  statute.  Cases  Cro. 
but  a  mere  repository,  where  the  watch  was  kept  for  tjio  ownjer,  ^'''  *^*' 
and  not  exposed  to  sale  by  the  watch-maker. 

t  Sect.  12.  So  also,  where  a  shirt  was  left  by  a  customer  at  the  Anonymoiis, 
skop  of  a  tradesman,  in  order  that  the  master  of  the  shop  might  Old  Bailey,' 
send  it  to  a  sempstress  to  be  mended,  but  was  privately  stokn  ^  g^  ^* 
before  it  was  sent,  it  was  held,  that  this  was  not  a  case  within  the  a  Mod.  165. 
statute,  which  was  made  to  preserve  such  goods  as  are  usually  ii^ 
the  shop  by  way  of  trade,  and  not  such  as  are  casually  left  there. 

t  Sect*  13.  So  also,  where  a  coachman's  box-coat  was  hiingup  Case  of  John 
In  the  stables,  and  was  privately  stolen  while  the  coachman  went  |f^'  ^5^^ 
into  the  house  to  receive  his  wages,  it  was  held,  that  thi^  wi|s  not  ses8?^t7Q6« 
a  case  within  the  statute,  for  that  a  coachman's  livery  great-coat 
is  not  the  usual  furniture  of  stables,  and  the  statute  only  extends 
to  such  articles  as  are  proper  to  be  kept  thereip,  such  as  bridles, 
saddles,  horse*cloths,  &c. 

t  Sect.  14.  So  also,  it  has  been  held,  that  the  property  must  John  Archer's 
be  taken  in  a  shpp,^  warehpuse,  coach-bouse,  or  stable;  for  where  <:»«*  ^^^  Bai- 
a  chariot  stood  under  ^  gateway  which  was  used  as  9  shed,  in  thi^  ^^  irs/^^ 
yard  belonging  to  a  couch-house,  and  the  glasses  of  the  chariot,  canm  Mr.'sbb- 
thus  standing,  were  privately  stolen,  it  was  held  not  within  the  jbant  Adai», 
statute.  B^oor^. 

Larcmyfrom  Chupeh  or  Chapel. 

tScrf.  J.  By  1  Bdw.  6.  c.  12.  s.  10.  "No  person  or  persons  that 
^  shaH  be  attainted  or  convicted  of  felonious  taking  of  any  goodn 
^  out  of  any  parish  church,  or  other  church  or  chapel,  shall 
**  be  admitted  to  have  and  enjoy  the  privilege  or  benefit  of  hip. 
**  clergy  or  sanctuary,  but  shall  be  put  from  the  same." 

f  Sect.  2.  It  is  said,  that  the  crime  of  sacrilege  was  not  deprived  t  Hale,  sss. 
of  the  benefit  of  clergy  by  the  common  law ;  at  least,  it  was  «6  Assise,  27. 
allowed  after  the  statute  de  Clero,  «d  Edw^  S.  c.  4.  unless  the  ^  ^'  ^'  ^^• 
ovdioary  refused  the  offender. 

t  Sect. 
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i*  Sect.  3..  It  seems  to  be  also  agreed,  that  the  statute  4  and  5 
Philip  and  Mary,  c;  4.  which  takes  away  clergy  from  robbing  of 
any  dwelling^hauge,  doth  not  extend  to  robbing  of  churches  or 
chapels. 

f  Sect.  4.  But  it  is  certain  that  the  above  statute  of  1  Edw.  6. 
c.  l^l  ousts  sacrilege  of  clergy  in  all  cases  except  that  of  chal- 
lenging above  twenty,  which  defect  is  supplied  by  the  statute 
d  and  4  Will,  and  Mary>  c.  9* 

Larceny  upon  Navigable  Rivers. 

f  Sect.  1.  By  24  Geo.  2.  c.'45.  "  All  and  every  person  or  per- 
sons that  shall  at  any  time  steal  any  goods,  wares,  or  merchan- 
dize,, of  the  value  of  forty  shillings,  in  any  ship,,  barge,  lighter, 
boat,  or  other  vessel  or  craft,  upon  any  navigable  river,  or  in 
any  port  of  entry  or  discharge,  or  in  any  creek  belonging- to 
any  navigable  river,  port  of  entry  or  discharge,  within  the  king^ 
dom  of  Great  Britain ;  or  shall  feloniously  steal  any  goods, 
wares  or  merchandize,  of  the  value  of  forty  shillings,  upon  any 
wharf  or  key  adjacent  to  any  navigable  nver,  port  of  entry,  or 
discharge;  or  shall  be  present,  aiding,  and  assisting  in  the 
committing  any  of  the  offences  aforesaid,  being  thereof  con- 
-victed  or  attainted,  or  being  indicted  thereof  shall  of  malice 
stand  mute,  or  will  not  directly  answer  to  the  indictment ;  or 
shall  peremptorily  challenge  above  the  number  of  twenty  per- 
sons returned  to  be  of  the  jury,  shall  be  excluded  from  the  be- 
nefit of  clergy."  (1) 

And  upon  this  statute  the  following  determinations  have  been 
made. 

Sect.  2.  It  has  been  ruled  on  the  trial  of  an  indictment  on  this 
statute,  that  Portugal  money  not  made  current  by  proclamation, 
but  current  by  tacit  consent,  is  not  ''  goods,  wares,  or  merchan- 
**  dize,"  within  the  meaning  of  this  law. 

Sect.  3.  So  also  where  the  indictment  was  for  stealing  sundry 
articles  of  toearing  apparel,  value  twenty-one  shillings,  and  two 
dollars,  value  nine  shillings,  and  two  guineas,  from  on  board  a  ship 
lying  in  the  river  Thames,  it  was  held,  that  the  dollars  and  the 
guineas,  being  money,  were  not  within  the  act,  and  that,  as  the 
value  of  the  wearing  apparel  did  not  amount  to  forty  shillings, 
the  prisoner  was  not  ousted  by  this  statute  of  the  benefit  of  clergy. 

t  Sect.  4.  It  seems  also,  that  the  stealing  of  bank  notes  from  on 
board  a  vessel  in  a  navigable  river  would  not  be  within  this  statute, 
because  bank  notes  are  not  included  within  the  meaning  of  goods 
and  chattels,  although  by  the  statute  2  Geo.  2.  c.  25.  s.  3.  the 
stealing  of  bank  notes  is  made  felony  "  of  the  same  nature,  and 
''  in  the  same  degree,  and  with  or  without  the  benefit  of  clergy, 
"  in  the  same  manner  as  it  would  have  been  if  the  offender  had 
"  stolen,  or  taken  away  by  robbery,  any  other  goods  of  like  value 
''  with  the  money  due  on  such  notes,  8fc.** 

^^i^i^M  "^  '^^^**  ^'  I^^*^s  ^^^^  ^^^^  J*®W,  that  evidence  of  a  loaded  barge 

M^j^^^^'  in  navigating  down  the  Thames  being  likely  to  sink,  and  that  the 
1794.         '  bargemen, 

(1)  Ckrgj  restored  bj  4  0«o.  4  c  59. 


Oriine'*  case, 
MaidstoDe 
Lent  Atsiaes, 
1758. 
Foster,  79. 

Leigh's  caae^ 
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Law,  Sd  edit 
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Ch.  19.     LARCENY-/fom  Wrecks,  Tenter  Grounds.  «(» 

Vargemen,  in  order  to  avoid  the  danger,  unloaded  part  of  the 
cargo  into  a  long  boat,  and  carried  both  the  barge  and  the  boat 
into  Limehouse  Dock,  where  the  boat  with  her  lading  was  left 
aground  by  the  efflux  of  the  tide,  and  in  such  situation  stole 
in  the  night  time  from  her  moorings,  will  not  maintain  an  indict- 
ment, charging  the  offence  to  have  been  committed  ''on  the 
*'  navigable  river  Thames;"  but  perhaps  it  would  have  been  suffi- 
cient if  the  indictment  had,  in  the  language  of  another  part 
of  the  statute,  charged  the  stealing  from  a  boat  ''in  a  certain  creek 
''  belonging  to  the  navigable  river  Thames" 

Larceny  from  Wrecks. 

f  Sect.  \.  By  12  Ann.  st.  2.  c.  18.  s.  5.  *'  If  any  person  or 
^'  persons  shall  steal  any  pump  belonging  to  any  ship  or  vessel 
''  shipwrecked  or  in  distress,  or  shall  be  aiding  or  abetting  in  the 
''  stealing  such  pump,  such  person  or  persons  shall  be  and  are 
'^  hereby  made  guilty  of  felony  without  any  benefit  of  his,  her,  or 
*'  their  clergy." 

+  Sect.  2.  By  26  Geo.  2.  c.  19-  s.  1.  '*  If  any  person  or  per- 
^  sons  shall  plunder,  steal,  take  away  or  destroy  any  goods  or 
**  merchandizes  or  other  effects  from  or  belonging  to  any  ship  or 
vessel  of  his  majesty's  subjects,  or  others,  which  shall  be  in  dis- 
tress, or  which  shall  be  wrecked,  lost,  stranded  or  cast  on  shore, 
**  in  any  part  of  his  majesty's  dominions  (whether  any  living  crea- 
*^  ture  be  on  board  such  vessel  or  not),  or  any  of  the  furniture, 
tackle,  apparel,  provisions,  or  part  of  such  ship  or  vessel ;  then 
such  person  or  persons  so  offending  shall  be  deemed  guilty  of 
felony,  and  shall  suffer  death  as  m  case  of  felony  without 
**  benefit  of  clergy."  / 

t  Sect.  3.  But  by  26  Geo.  2.  c.  19.  s.  1.  it  is  provided,  "  That 
"  when  goods  or  effects  of  smaH  value  shall  be  stranded,  lost,  or 
"  cast  on  shore,  and  shall  be  stolen  without  circumstances  of 
cruelty,  outrage,  or  violence,  then  and  in  such  cases  i^  shall  be 
lawful  for  any  person  or  persons  to  prosecute  for  such  offence 
by  way  of  indictment  for  petit  larceny,  and  the  offender,  being 
'^  thereof  lawfully  convicted,  shall  suffer  such  punishment  as  the 
**  law  in  cases  of  petit  larceny  does  enjoin  or  require." 

Larceny  of  Woollens  from  Tenter  Grounds. 

t  Sect.  1.  By  22  Car.  2.  c.  5.  s.  3.  "No  person  or  persons' 
who  shall  be  indicted  for  felonious  cutting  and  taking,  stealing, 
or  carrying  away  of  any  cloth  or  other  woollen  manufactures 
''  from  the  rack  or  tenter  in'  the  night-time,  and  be  thereupon 
"  found  guilty,  shall  be  admitted  to  have  the  benefit  of  his  or  their 
"  clergy."  (1) 

t  Sect.  2.  But  by  22  Car.  2.  c.  5.  s.  4.  it  is  provided,  "  That 
**  it  shall  and  may  be  lawful  for  the  judges  or  justices  of  the  court 
"  before  whom  such  offender  shall  be  arraigned  and  condemned, 
^  at  their  discretion,  to  grant  a  reprieve  for  the  staying  of  execu- 
**  tion  of  such  offender,  and  to  cause  such  offender  to  be  trans- 
**  ported  for  seven  years." 

t  Sect. 

(1)  Ocrgy  reston^  bjr  4G«o.  4.  Cb  53. 
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t  Sedt.  3.  AM  by  €2  Car.  d.  c.  5«  b.4.  h  in  fiirther  enacted, 
^  That  if  such  offends  shall  refuM  to  be  so  transported^  or  after 
**  such  transportatioii  ^hall  return  or  come  again  into  England^ 
**  WaleSf  or  Berioidc  upon  Tweedy  within  the  titne  aforesaid,  such 
''  person  shail  be  put  to  eiecotion  upon  the  judgment  so  given 
*^  sind  pronounced  against  him.'' 

Larcmy  of  lAnntmfrom  bleaching  Oround. 

By  Stat.  51  Geo.  S.  c.  41.  which  repeals  the  first  sect  of 
18  Geo.  2.  c.  27.  (by  which  clergy  was  excluded  fr6m  offenders 
stealing  linen,  &c.  of  the  value  of  ten  shillings,  from  bleaching 
grounds,)  it  is  enacted,  **  That  evefy  person  who  shall  feloniously 
''  steal  any  linen,  fustian,  calico,  eotton  cloth,  or  cloth  worked, 

*  Woven,  or  made  of  any  cotton  or  linen  yarn  mixed>or  any  thread,' 

*  linen,  or  cotton  yam,  linen,  or  cotton  tape,  inkle,  filleting  laces, 
**  or  any  other  linen,  fustian,  or  cotton  goods,  or  wared  whatso- 
**  ever,  laid,  placed  or  exposed  to  be  printed,  whitened,  worked, 
**  bleached,  or  dried  in  any  whitening  or  bleaching  croft,  lands, 
"  fields,  or  grounds,  bowking  house,  printing  house,  drying  house, 
**  or  other  building,  ground,  or  place  made  use  of  by  any  calico 
*'  printer,  whitster,  crofter,  bowker,  or  bleacher,  for  printing,  whit- 
ening, bowking,  bleaching,  or  drying  of  the  same,  to  the  value 
of  ten  shillings ;  or  who  shall  aid  and  assist,  or  wilfully  or  mali- 

^'  ciously  hire  or  procure  any  other  person  or  persons  to  commit 
any  Such  offence,  or  who  shall  buy  or  receive  any  such  goods 
or  wares  so  stolen,  knowing  the  same  to  be  stolen  as  aforesaid, 
being  lawfully  convicted  thereof,  shall  be  liable  to  be  trans- 
ported beyond  the  seas  for  lif&i  or  for  such  term,  not  less  than 
seven  years,  as  the  judge  before  whom  any  such  person  shall  be 
''  convicted  shall  adjudge ;  or  shall  be  liable,  in  case  the  said 
''  fudge  shall  tiiink  fit,  to  be  imprisoned,  add  kept  to  hard  labour 
**  In  the  common  gaol,  house  of  correction  or  peMtentiaiy  house, 
*^  for  any  term  not  exceeding  seven  years.'' 

Upon  an  indictment  upon  the  former  statute  ISGeo.  2.  by 
which  the  above  offence  was  a  capital  felony,  it  appeared  in  evi* 
dence,  that  the  yam  had  been  spread  upon  the  ground  for  bleach* 
ing,  but  had  been  afterwards  taken  up  and  thrown  into  a  heap, 
from  which  the  prisoner  took  some  of  it.  Thompson,  B.  ruled 
the  case  not  within  the  statute,  as  the  yarn  was  not  necessarily 
left  in  that  state.  This  ruling  appears  consonant  to  the  gen^^l 
principle,  that  when  a  chattel  is  undet  peculiar  satiction,  ra-^ 
tione  todf  that  it  should  be  in  its  proper  deposit;  so  it  hat  been 
questioned  whether  the  greit  coat  of  a  coacbttian  stolen  from  the 
stable  was  protected  by  the  stat.  10  &  1 1  Win.  5.  on  the  ground 
that  it  is  part  of  the  necessary  furniture  of  the  stabley  (Lea's  case, 
1  Leach,  C.  C.  L.  304.)  So  in  the  above  case,  when  the  yam 
was  no  longer  in  the  bleach  ground  for  the  necessary  manufacture 
of  it,  but  was  left  there  as  a  mere  place  of  deposit,  it  was  no  longer 
under  the  protection  of  the  statute. 

Bobbety  in  a  Dtodlmg-Haute,  the  Owner  being  therein  and  put 

in  Fear. 
f  Sect.  1.  By  23  Hen.  8.  c.  1.  s.  3.  *'  no  person  or  persons 
**  which  shall  be  fouifd  gnitty  of  robbing  any  person  or  persons 

**  in 
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**  in  their  d wtUing^houses  or  dwelling-place^  the  owMr  br  dweller 
**  in  the  same  hou8e>  his  wife>  his  children,  or  servants,  then  being 
''  within  and  put  in  fear  and  dread  by  the  same,  shall  be  admitted 
"  to  clergy." 

t  Sect.  2.  B;  4  and  5  Philip  and  Mary,  c.  4.  '*  Every  person 
''  and  persons  who  shall  maliciously  command,  hire,  or  counsel 
V  any  person  or  persons  to  do  any  robbery  in  any  dwelling-house 
^*  or  bonses,  shall  not  have  the  benefit  of  clergy." 

Robbery  in  a  Dioelling-Honse,  the  Family  being  therein,  thntgh 

net  put  in  Fear. 

f  Sect.  1 .  By  5  and  6Edw.  6.  c.  9-  **  If  any  person  or  persons 
shall  be  found  guilty  for  robbing  of  any  person  or  persons  in 
any  part  or  parcel  of  their  dwelling-houses  or  dwelling-places, 
the  owner  or  dweller  in  the  same  house,  or  his  wife,  his  children, 
or  servants,  being  then  within  the  same  house  or  place  where 
the  robbery  and  felony  is  committed  and  done,  or  in  any  other 
^'  place  within  the  precinct  of  the  same  house  or  dwelling-place, 
''  the  offender  shall  in  no  wise  be  admitted  to  clergy,  whether  the 
"  owner  or  dweller  in  the  same  house,  his  wife  or  children,  then 
''  and  there  being  shall  be  sleeping  or  waking." 

t  Sect.  2.  It  is  said,  that  in  order  to  oust  the  offender  of  clergy  f  Hale,  954. 
under  this  statute,  there  must  be  such  an  actual  breaking  of  the  ?"**^V^ 
house  as  would  make  a  burglary  if  committed  in  the  night.  354. 

f  Sect.  3.  It  is  also  said,  that  the  indictment  must  run,  **  broke  t  Hale,  554. 
*'  and  entered  the  mansion-house  of  J.  S.  the  aforesaid  J.  S.  his 
^'  wife  and  children  in  the  same  house  being,  &c." ;  but  that  it 
need  not  state  the  robbery  violenter  et  i  persond,  but  only  i  doma 
pradicta. 

t  Sect.  4.  It  is  also  said,  that  if  a  servant  steal  goods  out  of  his  t  Hale,  S5«* 
master's  bouse  in  the  day  or  night,  the  master,  his  wife  and  chil- 
dren being  in  the  house,  the  offender  is  not  ousted  of  his  clergy 
by  this  statute,  because  there  was  no  breaking  of  the  house. 

t  Sect.  5.  It  is  settled,  that  if  a  servant  unlatch  or  turn  the  key 
of  a  door  in  the  house  and  steal  goods  out  of  that  room,  he  shall 
not  be  ousted  of  his  clergy,  as  a  stranger  in  such  case  would  be, 
for  the  opening  of  the  door  in  this  manner  is  within  his  trust,  and 
so  no  breaking  of  the  house ;  but  if  a  servant  break  open  a  door, 
whether  outward  or  inward,  and  steal  goods,  it  is  withm  the  act. 

t  Sect.  6.  It  is  certain  also,  that  there  must  not  only  be  a  break- 
ing of  the  house,  the  owner,  his  wife,  children,  or  servants,  being 
within  the  same,  but  there  must  also  be  a  felonious  taking  of  goocis 
out  of  the  house,  to  exclude  clergy  by  this  statute. 

+  Sect.  7«  And  a  bare  felonious  taking  of  goods  out  of  the  t  Hale,  95^ 
bouse,  whether  by  night  or  day,  without  soch  a  breaking  as 
would  make  burglary  if  done  in  the  night,  will  not  oust  the  offender 
of  clergy. 

t  Sect.  8.  It  is  also  said,  that  a  stranger  only  being  in  the  house  stawidf.  it9. 
at  the  time  is  not  sufficient,  for  the  statute  requires  that  '*  the  <  j^^^^^^'^ 
''  dweller  or  owner,  his  wife,  chfldren,  servants  or  servant,  he  ^  ^ 

«  within  f 
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Tomfin's  Case,   .<*  within ;"  and  therefore  in  such  case  if  such  sojourner  be  robbed 
^jj^*       *  without  being  put  in  fear,  the  offender  shall  have  his  clergy. 

1  Hale,  524.  f  Sect.  9*  It  is  said,  that  if  a  person  go  into  a  house^  the  doors 

being  open,  and  break  open  only  a  chest  or  trunk  and  steal  goods, 
it  is  not  such  a  robbery  as  is  wiUiin  this  statute ;  but  that  in  such 
case  if  the  person  break  ^pen  dn  inner  door,  or  a  counter,  or  cup- 

1  Hale,  508.  board  fixed  to  the  freehold,  he  shall  be. ousted  of  his  clergy ;  and- 
yet  it  hath  been  adjudged,  that  the  breaking  open  of  a  chest  is  aH 
one  as  to  this  purpose  with  the  breaking  open  of  a  door,  though 

1  Hale,  5JZ.      the  chest  be  not  fixed  to  the  freehold ;  and  this  latter  resolution 

Foster,  108,  was  by  all  the  judges  of  England :  but  Mr.  Justice  Foster  says, 
that  "  if  a  moveable  chest  be  meant,  this  case  cannot  be  law  ;" 
and  that  '^  in  capital  cases,  such  fixtures  which  merely  supply  the 
''  place  of  chests  and  other  ordinary  utensils  of  household,  should 
' ''  be  considered  in  no  other  light  than  as  mere  moveables,  par- 
taking of  the  nature  of  those  utensils,  and  adapted  to  the  same 


ft 


«  use." 


f  Sect.  10.  But  now  the  benefit  of  clergy  is  taken  away  from 
robbery  in  general  by  3  and  4  Will,  and  Mary,  c.  9*  which  enacts, 
'^  That  all  and  every  person  or  persons  that  shall  rob  any  other 
"  person,  or  shall  comfort,  aid,  abet,  assist,  counsel,  hire  or  com- 
''  mand  any  person  or  persons  to  commit  such  offence,  shall  not 
"  have  the  benefit  of  clergy." 

Robbery  in  a  Booth  or  Tent,  the  Family  being  therein,  though  not 

put  in  Fear. 

f  Sect.  1.  By  5  and  6  Edw.  6.  c.  9.  s.  5.  "  No  person  or  per- 
sons which  shall  be  found  guilty  of  and  for  robbing  any  person 
or  persons  in  any  booth  or  tent,  in  any  fair  or  market,  the  owner, 
"  his  wife,  his  children,  or  servants  or  servant,  then  being  within 
*'  die  same  booth  or  tent,  shall  be  admitted  to  clergy,  but  shall 
'*  be  excluded  therefrom,  and  suffer  death  in  such  manner  and 
''  form  as  is  mentioned  in  23  Hen.  8.  c.  I.  for  robberies  in  dwell* 
ing-houses,  the  owner  or  dweller  in  the  same,  his  wife,  chil- 
dren, or  servants,  being  then  within  the  same,  and  put  in  fear 
and  dread,  without  having  any  respect  or  consideration  whether 
''  the  owner  or  dweller  in  such  booths  or  tents,  his  wife,  children, 
or  servants,  being  in  the  same  booths  or  tents  at  the  time  of 
such  robberies  and  felonies  committed,  shall  be  sleeping  or 
waking." 

1  Hale,  5{4.  t  Sect.  2.  It  hath  been  ruled,  that  the  robbing  of  a  shop,  such 

as  was  formerly  kept  m  Westminster-Hall,  and  like  those  which 
are  now  kept  in  Exeter-Change,  is  not  robbing  a  booth  or  tent 
within  the  meaning  of  this  statute. 

Robbery  in  a  DwelUng-House,  breaking  the  House,  any  Person 

being  therein  and  put  in  Fear. 

t  Sect*  1.  By  1  Edw.  6.  c.  12^  s.  10.  *'  No  person  or  persons 

*'  that  hath  been  attainted  or  convicted  of  breaking  any  house  by 

"  day  or  by  night,  any  person  being  then  in  the  same  house  where 

,  "  the  same  breaking  was  committed,  and  thereby  put  in  fear  or 

"  dread,  shall  be  admitted  to  clergy/' 

t  Sect. 
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t  Sect.  2.  It  18  said,  that  in  order  to  oust  an  offender  of  clergy  2  Hale,  36S, 
under  this  statute,  there  must  not  only  in  all  cases  be  a  putting 
in  fear,  but  that  the  breaking,  if  by  night,  must  appear  to  have 
been  done  with  intention  to  commit  a  felony,  and  if  by  day,  that 
a  felony  was  actually  committed. 

i"  Sect.  3,  It  is  also  said,  that  if  any* stranger  be  then  in  the  9  Hale,  353. 
house  and  put  in  fear,  it  excludes  from  clergy,  though  it  be  not 
the  owner  or  any  of  his  family. 

Robbery  in  a  Dwelling-House  in  the  Day  time,  any  Person  being 

therein. 

+  Sect.  1.  By  3  Will,  and  Mary,  c.  9-  "  All  and  every  person 
or  persons  that  shall  rob  any  dwelling-house  in  the  day-time, 
any  person  being  therein,  or  shall  comfort,  aid,  abet,  assist, 
**  counsel,  hire,  or  command  any  person  or  persons  to  conunit  the 
**  said  offence,  shall  not  have  the  benefit  of  his  or  their  clergy." 

Robbery  in  a  DweUing-House,  any  Person  being  therein  and  put 

in  Fear. 

t  Sect.  1.  By  3  Will,  and  Mary,  c.  9*  **  All  and  every  person 
**  or  persons  who  shall  feloniously  take  (1)  away  any  goods  or 
"  chatteb  being  in  any  dwelling-house,  the  owner  or  any  other 
<<  person  being  therein,  and  put  in  fear,  or  shall  comfort,  aid, 
''  abet,  assist,  counsel,  hire  or  command  any  person  or  persons  to 
**  commit  the  said  offence,  shall  not  have  the  benefit  of  his  or  their 
"clergy." 

It  must  be  stated,  in  the  indictment  under  this  statute,  that  the 
persons  in  the  house  were  put  in  fear,  otherwise  the  prisoner  will 
be  entitled  to  clergy.    2  Leach,  C.  C.  L.  27 1 .— E.  P.  C.  635. 

Robbery  in  a  Dwelling-House,  no  Person  being  therein,  and  steal- 
ing to  the  value  of  Five  Shillings. 

t  Sect.  1.  By  39  Eliz.  c.  15.  *'  If  any  person  or  persons  shall 
be  found  guilty  for  the  felonious  taking  away  (2)  in  the  day-time 
of  any  money,  goods,  or  chattels,  being  of  the  value  of  Jive 
shillings,  or  upwards,  in  any  dwelling-house  or  houses,  or  any 
part  thereof,  or  any  out-house  or  out-houses,  belonging  and 
**  used  to  and  with  any  dwelling-house  or  houses,  although  no 
''  person  shall  be  in  the  said  house  or  out-house  at  the  time  of 
"  such  felony  committed,  then  such  person  or  persons  shall  not 
**  be  admitted  to  clergy."  • 

f  Sect.  2.  It  is  adjudged,  that  accessaries  to  this  offence  are  Cro.  Car.  473. 
not  excluded  from  clergy  by  this  statute.  But  by  3  and  4  Will..^J*^**|' 
and  Maiy,  c.  9*  it  is  enacted,  "  That  whoever  shall  comfort,  aid, 
"  abet,  assist,  counsel,  hire,  or  command  any  person  or  persons 
*^  to  break  any  dwelling-house,  shop  or  warehouse  thereunto 
"  belonging,  or  therewith  used  in  the  day-time,  and  feloniously 
**  take  away  any  money,  goods,  or  chattels,  of  the  value  oi  five 

V  shillings, 

(1)  The  distinction  between  tiiese  clauses  is  this ;  (^)  The  words  in  this  enacting  clause  are  for  "  tAa 

die  first  is  mining  the  dwelling-house,  Uie  other  fdomoia  taking  awayf*  but  as  the  preamble  men- 

MeaHnf  ^oods  from  the  dwelling-house.    By  rob«  tions  the  robbmg  and  bnakmg  and  entering  dwell- 

bery,  is  miplied  a  forcible  breaking  of  the  dwelling-  ing-houses,  it  has  been  held  that  the  taking  must 

iKNise,  bat  the  stealing  may  be  unaccompanied  by  be  by  robbery,  that  is,  by  breakhig  the  dwelling- 

nny  ioroe.  See  %  Hale,  356.    Foster,  108.   L.  C.  house.    £•  P.  C.  698. 
C.L.354. 
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**  ikUkngs,  or  upwards,  therein  being,  alUiougli  no  p^riK>i?i.8hitllbe 
'^  within  such  dwelling-house^  sbopi.  or  warehouse,  sludl  be  eXi-i 
"  eluded  from  clergy." 

And  upon  these  statutes  the  following  determiiiataoiis  have 
been  made. 

t  Sect.  3.  FiBSTy  That  the  bare  taking  of  goods  but  of  a  house, 
under  this  statute,  will  not  oust  the  offender  of  his  clergy,  unless 
there  is  also  such  an  actual  breaking  of  the  house  as  is  necessary 
to  constitute  the  crime  of  burglary ;  and  therefore  if  he  enters,  the 
doors  being  open,  and  breaks  open  a  chest,  and  steals  goods  to 
the  value  of  five  shillings,  this  shall  not  oust  him  of  his  clergy. 

f  Sect.  4.  Secondly,  But  if  a  man  enters  a  house  in  the  day- 
time, the  doors  being  open,  and  no  person  being  in  the  house, 
and  then  breaks  open,  or  unlocks,  or  unlatches  an  inner  door,  apd 
steals  goods  to  the  value  of  five  shillings,  he  thereby  loses  the 
benefit  of  clergy,  although  he  only  removes  the  goods  from  the 
place  where  he  takes  them,  and  lays  them  on  the  floor ;  for  this 
IS  a  sufiicient  asportation  to  constitute  a  larceny  at  common  law, 
asnd  the  statute  doth  not  alter  the  nature  of  the  offence, 

t  Sect.  5.  Thirdly,  That  to  oust  the  offender  of  clergy,  the 

indictment  must  pursue  the  statute,  viz.  *'  That  in  the  day-time, 
to  wit,  between  the  hour,  &c.  the  mansion-house  of  I.  S.  broke^ 
and  entered,  no  person  in  the  same  house  then  bein^,  and  there, 

^*  See.  in  the  same  house  found,  then  and  there  feloniously  stole^. 

"  tot>k,  and  carried  away,  &€.''  for  breaking  the  house  in  the  day 

without  taking  the  goods,  is  no  felony. 

+  Sect.  6.  Fourthly,  That  if  it  appear  on  the  evidence  that 
it  was  in  the  night,  or  that  any  person  was  in  the  house  at  the 
time^  or  that  he  stole  the  goods,  but  did  not  break  the  house^  the 
offender  shall  not  be  ousted  of  his  clergy. 

« 

t  Sect.  7.  Fifthly,  But  it  hath  been  adjudged,  that  if  on  au, 
indictment  on  this  statute,  it  appear  that  the  prisoner  was  let  into 
the  house  by  a  servant,  and  that  he  afterwards  broke  open  an , 
inner  door,  it  cannot  be  objected,  that  the  servant  was  in  the 
house  at  the  time,  for  that  a  house  with  so  treacherous  a  servant 
in  it  was  eq^ually  defenceless  as  if  no  person  whatever  had  actually 
been  therein. 

t  Sect.  8.  Sixthly,  It  is  also  decided,  that  a  chamber  in  an 
inn  of  court  (a)  is  a  mansion-house  within  this  statute.  But  a 
lodging  in  Whitehall  (b)  or  Somerset^house,  (c)  or  the  Invalid  Office 
at  Chelsea,  (d)  is  not  a  dwelling-house  within  this  statute ;  and 
therefore  a  robbery  in  such  lodging  is  not  excluded  from  clergy 
by  this  statute,  if  any  person  were  at  the  time  in  any  other  part 
of  the  palace. 

f  Sect.  9*  Seventhly,  So  it  hath  been  ruled,  that  if  the  pri- 
soner enter  at  the  outer  door,  being  open,  and  break  open  the 
door  of  a  room  above  stairs,  and  steal  goods,  yet  if  there  is  any 
person  in  the  room  below,  it  is  not  a  case  wi^in  the  statute,. 

i-  Sect.  10.  Eighthly,  It  seems,  that  as  the  39Eliz.  c.  15. 
only  taltLCs  clergy  froip  the  principal  wher^  "  m  oiit-boi^f^  in 
''  which  such  robbery  is  committed'^  belongs  to,  or  is  used  with 

the 
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die  dweUng-hottBe,  and  the  S  WA.  and  Mary,  e.  9*  only  deprives 
aiders  of  clei^  where  the  robbery  i»  committed  in  *^  a  shop  or 
*'  warehouse  belonging  to  the  dwelling-house/^  that  accessaries 
before  the  fact,  and  persons  aiding  a  robbery  in  an  out-house 
which  is  not  either  a  shop  or  warehouse  belonging  to  the  dwell- 
ing-honse,  would  still  be  entitled  to  his  clergy. 

t  Sect.  11.  And  now  the  benefit  of  clergy  is  taken  away  from 
robbery  generally  by  3  and  4  Will,  and  Mary,  c.  9.  which  enacts,- 
'^  That  all  and  every  person  or  persons  that  shall  rob  any  other 

person,  or  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or  com* 

mand  any  person  or  persons  to  commit  such  offence,  shall  not 

have  the  benefit  of  clergy/' 

^  Sect.  12.  And  it  has  been  held,  that  this  statute  excludes' Danford  and 
robbers  from  the  benefit  of  clergy,  in  what  place  soever  the'  Newton's  Gate, 
offence  was  committed.  teSon*i780. 

Robbery  in  a  Church  or  Chapel, 

t  Sect*  I.  By  23  Hen.  8.  c.  1.  s.  3.  '*  No  person  or  persons 
^  which  shall  be  found  guilty  for  robbing  any  churches  or  cba- 
'^  pels,  or  other  holy  places,  shall  be  admitted  to  the  benefit  of 
"  clergy.'' 

t  Sect*  £•  It  does  not  appear,  that  accessaries  to  the  crime  of  t  Hale,  sss. 
sacrilege  are  ousted  of  clergy  by  any  statute ;  and  certainly  clergy  ^^ 
was  not  taken  away  from  sacrilege  at  common  law. 

t  Sect.  3.  It  is  said,  that  no  sacrilege  is  within  this  branch  of  Kdj.  59. 69, 
the  statute  that  is  not  accompanied  with  an  actual  breaking  of  ^°*  "^  ^^' 
the  church,  SCc. 

Larceny  from  the  Person,  and  Robbery* 

Larceny  from  the  person  of  a  man  without  putting  him  in  fear, 
is  done  either, 

1.  Openly  and  avowedly  before  his  face ;  or, 

2.  Privily,  without  his  knowledge. 

Sect.  I.  FiKST,  Openly  and  avowedly  before  his  face;  as  if  Dyer«ft4. 
•ne  take  off  my  hat  from  my  head,  and  run  away  with  it,  or  come  f  Roll.  154. 
into  my  shop  and  cheapen  goods,  and  run  away  with  them  with-  q^^'  ^* 
out  paying  for  them,  which  is  agreed  not  to  be  robbery;  and,  as  Daitciioo. 
k  seems,  is  more  properly  indictable  as  a  trespass  than  felony, 
unless  the  offender  were  either  unknown,  or  immediately  fled  the 
country  if  he  were  known ;  otherwise  I  have  a  remedy  against 
him  in  the  ordinary  course  of  civil  Justice,  and  it  seems  rigorous 
to  make  such  offences  capital  which  probably  may  be  sufficiently 
provided  against  by  more  gentle  methods.  (1)     However,  it  is 
certain  that  all  open  larcenies  from  the  person  are  within  the 

benefit 

(1)  The  case  in  Duer,  C94.  was  an  indictment,      obtained  tlie  deliTeiy,  opon  pretence  of  pordiawig 
fMi  «i  H  mrmU  tfid  B.  in  viA  re^  Uidm  40i.  in      them,  is  expressly  decided  to  be  felony.    And 
St,  ire.  and  the  jodement  was,  that  it      Daton  from  OrvaipCoitonly  says,  the  tortioas  taking 


U  not  robbefy  if  the  peison  is  not  pat  in  fear  aabp  of  anothei^s  goods  without  a  tUU  so  to  do,  is  bat  a 
nmmh  md  violemee.  The  case  in  Rolti  ReparU  u  trespass.  These  references  therefore  by  no  means 
where  the  fear  was  excited  snbseqaent  to  the  prore  that  the  offences  mentioned  are  not  felonies, 
takbg,  and  therefore  oidy  larceny.  The  case  in  if  committed  with  a  felonioos  intent— Vide  Hale's 
ffayiaaisd, of wmniiig away wMi goods, after hanng      Sanumiy, 73^ 74, 75.   Kely«48k70.   ISid.tM. 
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Repealed  by 
48  Geo.  3. 
c.  Ifi9.  Tide 
next  sectioQ. 


48  Geo.  3. 
c.  129.  9.  2. 
— stealing  from 
the  person. 
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benefit  of  clergy,  except  such  as  are  committed  in  a  dwelling- 
house,  8cc.  to  the  value  of  40s. 

t'As  to  THE  SECOND  POINT,  viz.  Of  privately  stealing  from 
the  person. 

f  Sect.  2.  By  8  Eliz.  c.  4.  it  was  enacted,  "  That  no  person 
or  persons  which  shall  happen  to  be  indicted  or  appealed  for 
felonious  taking  of  any  money,  goods,  or  chattels,  from  the 
person  of  any  other,  privily,  without  his  knowledge,  in  any 
place  whatsoever,  and  thereupon  found  guilty  by  verdict  of 
**  twelve  men,  or  shall  confess  the  same  upon  his  or  dieir  arraign- 
**  ment,  or  will  not  directly  answer  to  the  same  according  to  the 
*^  laws  of  this  realm,  or  shall  stand  wilfully,  or  of  malice  or  ob- 
"  stinately  mute,  or  challenge  peremptorily  above  the  number  of 
*'  twenty,  or  shall  be  upon  such  indictment  or  appeal  outlawed, 
''  shall  from  thenceforth  be  admitted  to  have  the  benefit  of  his 
or  their  clergy,  but  utterly  be  excluded  thereof,  and  shall  sufier 
death  in  such  manner  and  form  as  they  should  if  they  were  no 
«  clerks." 

Several  decisions  on  this  statute  took  place  while  it  remained, 
in  force,  as  to  what  should  be  considered  privily  and  without  the^ 
knowledge  of  the  party,  but  they  have  now  become  unimportant, 
for  by  statute  of  48  Geo.  3.  c.  129.  sect.  2.  it  is  enacted, ''  that 
"  from  and  after  the  passing  of  this  act,  every  person  who  shall 
at  any  time  or  in  any  place  whatever  feloniously  steal,  take  and 
carry  away  any  money,  goods,  or  chattels  from  the  person  of 
any  other,  whether  privily  without  his  knowledge  or  not,  but 
without  such  force  or  putting  in  fear  as  is  sufficient  to  consti- 
tute the  crime  of  robbery,  or  who  shall  be  present,  aiding  and 
abetting  therein,  shall  be  liable  to  be  transported  beyond  the 
''  seas  for  life,  or  for  such  term,  not  less  than  seven  years,  as  the 
judge  or  court  before  whom  any  such  person  shall  be  convicted 
shall  adjudge ;  or  shall  be  liable,  in  case  the  said  judge  or  court 
^'  shall  thmk  fit,  to  be  imprisoned  only,  or  to  be  imprisoned  and 
''  kept  to  hard  labour  in  the  common  gaol,  house  of  correction, 
*'  or  penitentiary  house,  for  any  term  not  exceeding  three  years. 

In  the  case  of  one  Charles  Robinson  and  William  Perry,  who 
were  convicted  at  Lancaster  summer  assizes,  1816,  before  Wood, 
baron,  on  an  indictment  under  this  statute,  the  following  point 
was  reserved.  Whether  the  indictment  was  properly  framed,  inas- 
much as  it  did  not  aver,  in  the  words  of  the  statute,  that  the 
stealing  was  firom  the  person  ''  without  such  force  or  putting  in 
**  fear  as  was  suflicient  to  constitute  the  crime  of  robbery ,''  that 
exception  being  part  gf  the  enacting  clause,  and  not  in  a  proviso  i 
secondly,  if  the  indictment  was  not  good  on  the  statute,  whether 
it  was  good  as  for  a  common  larceny ;  and,  if  good,  whether  the* 
court  ought  not  to  arrest  the  judgment,  it  being  a  sentence  of 
transportation  for  life,  not  warranted  by  a  conviction  of  simple 
larceny  ?  The  judges  held  the  conviction  right,  consequently  the 
indictment  good. 

Robbety.  x 

Robbery  is  a  felonious  and  violent  taking  away  from  the  per- 
son of  aaother,  goods  or  money  to  any  value,  putting  him  in  fear. 

In 


ft 


€< 


*t 


€f 


tt 


<€ 


<i 


Ch.  19.  LARCENY.— fioWery.  213 

In  the  explication  whereof,  I  shall  consider  the  following  par^  3  Inst.  68. 
ticulars  :  i  I^b^^*  ^^^' 

1 .  What  taking  away  will  satisfy  the  word  cepit  in  an  indict- 
ment for  this  offence. 

2.  What  shall  be  said  to  be  a  taking  away  from  the  person. 
S.  What  kind  of  taking  shall  be  said  to  be  violent. 

4.  In  what  respects  robbery  differs  from  other  larcenies. 

5.  In  what  cases  robbery,  whether  from  the  person  of  another 
or  from  his  house  is  excluded  from  the  benefit  of  clergy. 

As  to  THE  FIRST  POINT,  viz.  What  taking  away  will  satisfy 
the  word  cepit  in  an  indictment  for  robbery. 

Sect.  1.  It  seems  clear,  that  he  who  receives  my  money  by  my  44'E.3.  14^ 
delivery,  either  whilst  I  am  under  the  terror  of  his  assault,  or  4H,4.3. 
afterwards  while  I  think  myself  bound  in  conscience  ( 1 )  to  give  it  ^^  ^*  ^^• 
to  him  by  an  oath  to  that  purpose,  which  in  my  fear  I  was  com-  Crompton,  34. 
pelled  by  him  to  take,  may,  in  the  eye  of  the  law,  as  properly  be  3  Inst.  68. 
said  to  take  it  from  me,  as  he  who  actually  takes  it  out  of  my  ^*  ^'''  ^^' 
pocket  with  his  own  hands. 

Sect.  2.  Neither  can  he  who  has  once  actually  completed  the  3  Inst  60. 
offence,  by  taking  my  goods  in  such  a  manner  into  his  pos- 
session, afterwards  purge  it  by  any  re-delivery. — f  The  outrage 
offered  to  the  rights  of  society  doth  not  vary  in  its  nature,  be- 
cause ineffectual  in  its  consequences,  (a)    Therefore  where  a  (a)  Prin.  P.  L. 
robber,  having  taken  a  purse,  returned  it  again,  saying,  '*  If  you  ^^ 
^  value  your  purse,  take  it  and  give  me  the  contents ;"  but  was 
seized  b^ore  the  money  was  re-delivered;  he  was  found  guilty; (6)  ^)  Peat's Gase^ 
for  the  continuance  of  the  property  in  the  possession  of  the  rob-  S^^'^ 
ber  is  not  required  by  law.  (c)  (c)  3  List  69. 

Sect,  3.  But  he  who  only  attacks  me  in  order  to  rob  me,  but  S.  P.  C.  tr. 
does  not  take  my  goods  into  his  possession,  though  he  go  so  far  Cronip.34. 
as  to  cut  off  the  girdle  of  my  purse,  by  reason  whereof  it  falls  to  ^  Hale  53f.* 
the  ground,  is  not  guilty  of  robbery ;  but  highly  punishable  at 
the  common  law  by  fine  and  imprisonment,  Sec.  for  so  enormous 
a  breach  of  the  peace. 

Sect.  4.  Yet  in  some  cases  a  *man  may  be  said  to  rob  me,  1  Hale,  533, 
where  in  truth  he  never  actually  had  any  of  my  goods  in  his  ^^^' 
possession ;  as  where  I  am  robbed  by  several  of  one  gang,  and  Purscy's^CMc 
one  of  them  only  takes  my  money ;  in  which  case,  in  judgment  Crom.  34. 
of  law,  every  one  of  the  company  shall  be  said  to  take  it,  in  ^^^  ^  i^- 
respect  of  that  encouragement  which  they  give  to  another,  through 
the  hopes  of  mutual  assistance  in  their  enterprize ;  nay,  though 
they  miss  of  the  first  intended  prize,  and  one  of  them  afterwards 
ride  from  the  rest,  and  rob  a  third  person  in  the  same  highway 
without  their  knowledge,  out  of  their  view,  and  then  return  to 
them,  all  are  guilty  of  robbery,  for  they  came  together  with  an 
intent  to  rob,  and  to  assist  one  another  in  so  doing. 

As  to  THE  SECOND  POINT,   viz.   What  shall  be  said  to  be 
taking  away  from  the  person. 

Sect. 

(1)  This  is  not  the  trae  reason,  but  because  the  fear  of  that  menace  still  continued  upon  him  at  the  time 
he  delivered  the  money.    (1  Hide,  532.) 


dl4 


LABjCESY. ^Robbery, 


'Bk.U 


s.  p.  c.  «r. 

Croni.  S4, 96* 
Dalt.  c.  100. 
5  Inst  69. 
1  Hale,  53S. 
Styles,  156. 
SaJk.  613. 
Carth.  145. 
B.  R.  H.  107. 
Strange,  1015* 
Dooglas,  197. 
Comjns,  478. 


3TD8t68. 
S  RoIL  154. 
1  Hale,  555. 
Case  of  Rich* 
Moss,  O.  B. 
Ma  J  Session^ 
1784. 


1  Hale,  533, 
534. 

Crom.  34. 
Dalt.  c.  100. 


Foster,  128. 
4  Com.  S4)K, 
Donairy*s 
Case,  Cases  in 
Cro.  L.  176. 


Parkios't 
Case,  Cases 

Cro.  L.  S38. 
O.  B.  1784. 
p.  71. 


SjecH*  5.  Not  obIj  the  taking  away  a  h^se  from  a  aian  whereon 
he  is  actually  ridings  or  money  out  of  his  pocket,  but  ako  tkd 
taking  of  any  thing  from  him  openly  and  before  his  &ce^  which 
is  under  his  immediate  and  personal  care  and  protection,  may 
properly  enough  be  said  to  be  a  taking  from  the  person :  and 
therefore  he  who  having  first  assaulted  me  takes  away  my  horse 
standing  by  me»  or  having  put  me  in  fear  drives  my  cattle  in  my 
presence  out  of  my  pasture,  or  takes  up  my  purse  which  in  my 
fright  I  cast  into  a  bush,  or  my  hat  which  fell  irom  my  head^  or 
robs  my  servant  of  my  money  before  my  face,  may  be  indicted  as 
having  taken  such  things  from  my  person. 

t  Sect.  6.  But  the  taking  must  be  subsequent  to  the  fear ;  for 
fear  is  the  distinguishing  ingredient  between  robbery  and  other 
larcenies.  Therefore  where  a  thief  clandestinely  stole  a  purse, 
and,  on  its  being  discovered  in  his  custody,  denounced  venge- 
ance against  the  party  if  he  spoke  of  it,  and  then  rode  away,  it 
was  held  to  be  simple  larceny  only,  and  not  robbery ;  because 
the  fear  excited  by  the  menaces  of  the  thief  was  subsequent  to 
the  act  of  taking  the  purse.  So  where  several  men  find  another 
apparently  intoxicated^  and  swearing  he  shall  go  home,  they  drag, 
abase,  kick  him,  and  clandestinely  take  his  money,  dii$  is  no 
robbery ;  for  no  demand  is  made  of  money,  nor  any  fear  elicited 
for  the  purpose  of  obtaining  it. 

As  to  THE  THIRD  POINT,  viz*  What  kind  of  taking  shall  be 
said  to  be  violent. 

Sect.  7*  Wherever  a  person  assaults  another  with  such  circum* 
stances  of  terror  as  put  him  into  fear,  and  cause  him  by  reason 
of  such  fear  to  part  with  his  money,  the  taking  thereof  is  ad- 
judged robbery,  whether  there  were  any  weapon  drawn  or  not^ 
or  whether  the  person  assaulted  delivered  his  money  upon  the 
other's  command,  or  afterwards  gave  it  him  upon  his  ceasing  to 
use  force,  and  begging  an  alms ;  for  he  was  put  into  fear  by  his 
assault,  and  gives  him  his  money  to  get  rid  of  him. 

t  Sect.  8.  But  it  is  not  necessary  that  the  fact  of  actual  fear 
should  either  be  laid  in  the  indictment,  or  be  proved  upon  the 
trial,  it  is  sufficient  if  the  offence  be  charged  to  be  done  vioknter 
et  contra  voluntatem.  And  if  it  appear  upon  the  evidence  to 
have  been  attended  with  those  circumstances  of  violence  or  ter- 
ror, which  in  common  experience  are  likely  to  induce  a  man  to 
part  with  his  property  against  his  consent,  either  for  the  safety  of 
his  person,  or  for  the  preservation  of  his  character  and  good 
name,  it  will  amount  to  a  robbery.  (2) 

t  Sect.  9*  Accordingly,  to  snatch  a  basket  of  linen  suddenly 
from  the  head  of  another ;  or  to  pull  an  ear-ring  from  the  ear  of 
a  lady;  or  if  an  officer  feloniously  take  money  from  a  prisoner 

not 


(i)  Bat  if  a  man  part  with  his  money,  not 
under  the  influence  of  terror  at  Uie  tiine  he  partf 
with  it«  but  with  a  view  to  bring  the  offenden  to 
juatice*  this  has  been  ruled  not  to  be  robbery. 
fleaTe's  Cast,  O.  B.  June,  1794.  {t  East,  p.  734.) 
So  also  where  a  man  has  been  -induced  to  part 
with  his  money  under  tlie  threat  that  the  party  to 


whom  he  gave  it  was  the  head  of  a  gang  of  rioters, 
who  had  at  the  time  committed  great  devastation 
in  Birmingham,  and  that  unless  he  gave  some 
money  his  house  should  be  destroyed  the  next 
morning — this  was  ruled  to  be  robbeiy,  although 
there  was  no  fear  in  the  pvty  for  bis  penonai 
safety.  («  East,  P.  C.  Tf9.) 


Ch.  19.  lARCENY. ^Mdbbety.  €1» 

not  to  Uke  hbt  to  gaol>  mider  coioor  of  authority>  ttc.  without  in  Lapicr's  Csm, 
eather  earn  having  made  any  express  demand,  have  been  ruled  Cases  C.L. 
iMifficient  0cU  of  violence  to  constitute  the  crime  of  robbery.  Guooign's 

Case,  Cases  Cro.  Law,  234.    Rajm.  S97.    Dalt  489.    Prin.  P.  L.  286. 

•f*  Sect.  10.  And  to  obtain  property  by  threatening  to  accuse  Hickman's 
another  of  having  been  guilty  of  an  unnatural  crime,  has  been  c^lI^su* 
held,  upon  the  solemn  opinion  of  all  the  judges,  to  be  an  act  Foster,  129. 
suflBcient  to  raise,  in  the  mind  of  the  party  menaced,  such  a  ter*  Prin.  P.  L.287. 
ror  and  apprehension  of  mischief  as  to  constitute  the  offence  by 
putting  in  fear:  (3)  for  the  law,m  odium  spoliatoris,  will  presume 
fear  wnere  there  appears  to  be  so  just  a  ground  for  it. 

.    "t*  Sect.  11.  But  the  taking  must  be  against  the  will  of  the  Macdaoleiv 
person  robbed ;  and  therefore  if  A.  agree  to  be  robbed  by  B.  ^^'^^'  ' 
imd  A.  places  himself  in  a  certain  place  for  that  purpose,  and  B* 
pursuant  to  the  agreement  take  the  goods  from  him  by  actual 
force,  ;fet  it  is  no  robbery. 

\  Sect.  12.  But  if  a  person,  knowing  a  certain  highwayman  Norden's  Case, 
infests  a  particular  road,  go  that  road,  and,  in  order  to  detect  him,  Foster,  i29. 
suffer  himself  to  be  robbed  by  him,  the  property  shall  be  consi- 
dered as  taken  not  only  from  his  person,  but  against  his  will. 

.  Sect.  13.  And  some  have  gone  so  far  as  to  hold,  that  if  a  man  Crom.  34,  S5. 
toeeting  another  going  with  his  goods  to  market  in  order  to  sell  1^^^-  c  lOO. 
them,  compel  him  to  sell  them  to  him  against  his  will,  he  is 
guilty  of  robbery,  though  he  give  for  them  more  than  they  are 
worth  \  but  perhaps  this  opinion  is  too  severe,  because  the  griev- 
ance to  the  party  seems  rather  to  proceed  from  .the  perverseness 
of  his  humour,  than  from  any  real  injury  done  to  him ;  and  there 
fieems  to  be  no  such  enormity  in  the  intention  of  the  wrongdoer 
as  is  implied  in  the  notion  of  felony. 

Sect.  14.  However  it  is  certain,  that  the  claim  of  property  in  i  Hale,  509. 
the  thing  taken  away,  without  any  colour,  is  no  manner  of  ex^ 
cuse. 

As  to  TSE  FOUBTH  i^oiNT,  viz.  In  what  respects  robbery  dif^ 
fers  fix>m  other  larcenies. 

Sect.  15.  First,  No  other  larceny  shall  have  judgment  of  s.  P.C.  tr. 
death,  unless  the  thing  stolen  be  above  the  value  of  twelve-  Crom.  33^ 
pence;  but  robbery  shall  have  such  judgment,  how  small  soever      ^^ 
the  value  may  be  of  the  thing  taken  away. 

Sect.  16.  Secondly,  Other  larcenies,  whether  from  the  per-  sibst.68. 
eon  or  not,  shall  not  be  supposed  to  be  done  with  violence  olr  Kelynge,7(^ 
terror,  but  robbery  is  always  laid  as  done  on  an  assault  with  vio* 
lence,  and  putting  the  party  in  fear,  which  is  properly  thus 
expressed  in  an  indictment,  i  persona  J.  S.  violeiiter  et  fehnki 
cepit  et  asportavit,  in  magnum  pradicti  J.  S.  terrorem. 

Sect*  n.  Thirdly,  But  they  all  agree  in  this,  that  the  of- 
fenders had  the  benefit  of  clergy  at  the  common  law»  * 

t  As  to  THE  FIFTH  POINT,  viz.  In  what  cases  robbery  froA 
the  {ierson  of  another  is  deprived  of  the  benefit  of  clergy. 

t  Sect. 

(S)  See  tlie  arguments  of  fhe  judges  in  Rex  o.      in  fear,  where  Lord  Maosfidd  says  patting  in  fear 
Jones,  £.  P.  C.  714.  upon  the  question  of  patting      is  coiutmdtM  violmu*. 


ft 
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t  Sect.  1.  By  63  Hen.  8.  c.  1.  it  is  enacted^  "  That  no  person 
or  persons  which  shall  be  found  'guilty  for  robbing  of  any  per- 
son or  persons  in  or  near  about  the  highways  shall  be  admitted 
to  the  benefit  of  clergy." 

+  Sect.  2.  By  4  and  5  Philip  and  Mary,  c.  4.  it  is  enacted, 

"  That  all  and  every  person  and  persons  that  shall  maliciously 

'  "  command,  hire,  or  counsel  any  person  or  persons  to  commit  or 

"  do  any  robbery  in  or  near  any  highway,  shall  not  have  the  bene- 

"  fit  of  clerg}^" 

Moor,  16.  t  Sect.  3.  It  is  necessary,  in  order  to  oust  the  offender  of  his 

2  Hale,  349.  clergy  under  these  statutes,  to  aver  in  the  indictment,  that  the  of- 
4  Hawk.  ch.  33.  fgn^e  was  committed  in  the  highway,  or  in  the  king^s  highway,  or 

near  the  king^s  highway ;  for  if  it  be  laid  "in  the  king's ybo^  troy 
'*  leading  from  London  to  Islington^*  he  shall  have  his  clergy. 

The  case  of  t  Sect.  4.  And  if  the  indictment  charge  the  robbery  to  have 

Rich.  Stoke-  been  committed  in  the  king^s  highway,  and  it  appears  on  evidence 

May  sessions  ^^  ^^^^  ^®^°  Committed  in  a  private  foot  path  leading  across  the 

1718,  coram  fields  to  Paucras,  or  any  other  place,  the  offender  shall  have  his 

^Y HE  Justice       clerffV. 

andMoNTAOVE  ... 

Chief  Baron.  f  Sect.  5.  So  if  au  indictment  charge  the  robbery  in  the  king*s 

Oatle^s  case,  highway,  and  the  evidence  prove  that  it  was  committed  in  a  house. 
Cases  C.  L.  47.    ^^^  offender  shall  have  his  clergy. 

1  Ha]e,.'>36.  t  '^^^^*  ^*  ^^^  ^^  ^^^  offence  be  committed  on  the  river  Thames, 

2  Hale,  350.       or  Other  public  river  within  the  body  of  a  county,  it  may  be  laid 

as  committed  upon  the  king^s  highway,  for  the  public  streams  are 
highways,  and  are  called  haut  streams  le  Roi, 

.  "f*  Sect.  7.  By  3  Will,  and  Mary,  c.  9.  which  recites  that  wicked 
and  ill-disposed  persons  are  encouraged  to  commit  robberies 
upon  men's  persons,  by  the  privilege,  as  the  law  now  is,  of  de- 
manding the  benefit  of  their  clergy,  it  is  enacted,  "  That  all 
*'  and  every  person  or  persons  that  shall  rob  any  other  person,  or 
"  shall  comfort,  aid,  abet,  assist,  counsel,  hire  or  command  any 

person  or  persons  to  commit  any  of  the  said  offences,  shall  not 

have  the  benefit  of  his  or  their  clergy." 

CaseofDanfoid  f  Sect.  8.  And  it  has  been  ruled,  that  where  an  indictment  of 
O^B^SeTses-  robbery  consisted  of  two  counts,  the  first  on  the  3  Will,  and  Mary, 
sion  1780.  GO-  <^'  9.  and  the  other  on  23  Hen.  8.  c.  1.  and  it  appeared  that  the 
ramBuLLSK  robbery  was  committed  in  a  house  which  had  been  long  uuoccu- 
JutUce.  pied,  and  only  U^ken  for  the  purpose  of  committing  the  offence, 

a  conviction  thereon  ousted  the  offender  of  his  clergy ;  for  tliat 
the  3  Will,  and  Mary,  c.  9*  applied  to  all  robberies  wherever 
committed.  (4) 

Receivers. 

At  common  law,  a  man  became  accessary  after  the  fact  by  re- 
ceiving the  felon  only,  and  not  by  receiving  the  stolen  property ; 
but  the  great  encouragement  afforded  to  thieves  by  the  easy  mode 
of  getting  rid  of  their  plunder,  through  receivers  who  purchased 

it 
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(4)  For  assaulting  vAth  intent  to  rob,  vide  ante,  p.  113. 
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...  " 

it  at  an  mfendr.  pripe/  knowing  it  to:  be  stolen,  «id  who'  \^«re 

not  puniahable  for  su<^  conduct,  at  length  induced  the  leguila-  # 
tKre  to  consider  them  as  accessaries,  after  the  fact  Accordingly 
several  statutes  have  passed-^  1st.  As  to  the  buying'and  receiving 
stolen  goods  in  general — 2d.  As  to  the  buying  and  receiving 
stolen  lead,  iron  and  pewter — SA,  As  to  the  buying  or  receiving 
jewels  obtained  by  burglary  or  robbery — 4th.  As  to  the  buying  or 
receiving  stores,  &c.  from  ships  by  bum*boats;  and  5th,  as  to  buy- 
ing and  receiving  securities  for  money,  knowing  them  to  have 
been  stolen ;  and  by  several  statutes,  the  bare  possession  of  pub-, 
lie  stores  is  considered,  if  not  duly  accounted  for,  as  equivalent  to 
a  guilty  receiving. 

Buying  Stolen  Goods. 
t  Sect.  1.  By  3  Will,  and  Mary,  c.  9.  s.  4.  it   is  recited.  Buyers  of  stolen 
"  That  thieves  and  robbers  are  mudi  encouraged  to  commit  such  S^^^^e- 
offences,  because  a^eat  number, of  persons  make  it  their  trade  lonj. 
and  business  to  deal  m  the  buying  of  stolen  goods;"  and  therefore 
ENACTED,  "  That  if  any  person  or  persons  shall  buy  or  receive  any 
goods  or  chattels  that  shall  be  feloniously  taken  or  stolen  from  any 
other  person,  knowing  the  same  to  be  stolen,  he  or  they  shall  be 
*'  taken  and  deemed  an  accessary  or  accessaries  to  such  felony 
''  after  the  fact,  and  shall  incur  the  same  punishment,  as  an  ac-  ' 

"  cessary  or  accessaries  to  the  felony  after  the  felony  committed.'' 

t  Sect.  2.  By  1  Ann.  st.  2.  c.  9.  »•  2.  it  is  recited,  '*  That 
buyers  and  receivers   of   stolen  goods    do  oftentimes    convey, 
away  and  conceal  the  principal  felons,  so  that  they  cannot  be 
convicted   of  such  principal  felony,  and  thereby  such  buyers  Receivers  of 
and   receivers   have  escaped  all  manner  of  punishment,  which  stolen  goods 
hath  greatly. encouraged  the  buying  and  receiving  of  such  stolen  ™y  ^  P^JV*' 
goods :"   for  remedy  whereof  it  is  enacted,   "  That  it  shall  prin^ptl  felon 
"  and  may  be  lawful  to  prosecute  and  punish  every  such  person  isnotoouYicted. 
and  persons  buying  or  receiving  any  stolen  goods,  knowmg  the 
same  to  be  stolen^  as  for  a  misdemeanor^  to  be  punished  by  fine 
and  imprisonment,  although  the  principal  felon  be  not  before 
''  convicted  of  the  said  felony,  which  shall  exempt  the  offender 
"  from  being  punished  as  accessary,  if  the  principal  shall  be  after- 
"  wards  convicted." 

t  Sect.  3.  By  5  Ann.  c.  3 1 .  s.  5.  it  is  recited,  "  That  felons  are 
much  encouraged  to  commit  such  burglaries  and  felonies,  because  a  ^JJf!]' f?:.  Jll' 

o  ,  o  .  '  ^,      ccivers  ot  stolen 

great  number  of  persons  make  it  a  trade  to  receive  and  buy  of  the  goods  made  ao- 

said  felons  the  goods  so  by  them  feloniously  taken,  and  also  do  make  cessaries,  &c. 

it  their  business  to  harbour  and  conceal  the  said  offenders  after 

the  said  facts,  knowing  the  said  felonies  and  burglaries  to  have 

been  by  them  committed  :"  and  therefore  enacted,  "  That 

'^  if  any  person  or  persons  shall  receive  or  buy  any  goods  or 

*'  chattels  that  shall  be  feloniously  taken  or  stolen  from  any  other 

person,  knowing  the  same  to  be  stolen,  or  shall  receive,  harbour, 

or  conceal,  any  bui^lars,  felons,  or  thieves,  knowing  them  to  be 
•  so,  shall  be  taken  and  received  as  accessary  or  accessaries  to 

the  said  felony  or  felonies;  and  being  of  either  of  the  said 
*'  offences  legally  convicted,  by  the  testimony  of  one  or  more  ere* 

dible  witnesses,  shall  suffer  and  incur  the  pains  of  death  as  a 
"  felon  convict." 

f  Sect. 
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If  piiDciiMl  fe-  f  Seet.  4  By  5  Ate.  c  31.  «.  €.  pMmded^ ''  That  if  uy  svch 
]^  cannot  be  i<  prmcipttl  feloQ  cuinot  be  takea>  «o  as  t<i  lie  pn>8ecuted  and  ccmh 
to  iM^triedlM^  '^  ncted  foT  any  anch  offence,  yet  nevertheleas  it  sball  and  may  fre 
a  mbdemeanor.  **  iairfol  to  proMCute  and  puoish  every  such  person  and  persons 

boying  or  receiviog  any  goods  stolen  by  any  such  principal 
felon,  knowing  the  same  to  be  stolen,  as  for  a  misdemeanor,  to 
be  pnnashed  by  fine  and  imprisonment,  or  other  such  corporal 
pnnishnient  as  the  court  shall  think  fit  to  inflict,  although  the 
principal  felon  be  not  before  convict  of  the  said  felody,  which 
**  slmH  'prompt  the  offender  from  being  punished  as  accessary,  if 
**  such  pmapal  felon  shall  be  afterwards  taken  and  convicted.'^ 

\  Sect.  5.  By  4  (jreo.  1.  c.  11.  s.  1.  ''  Persons  convicted  of 
buying  and  receiving  stolen  goods,  knowing  them  to  be  stolen, 
may  be  transported  for  fourteen  years.'' 

fa'^ItexT  +5ac^6.  It  has  been  determined,  diat  neither  the  receiving 

x^Yison,^  -  of  money  (a)  nor  bank  notes  (6),  knowing  the  same  to  be  stolen, 

3  Bam,  74.  are  within  the  above  statutes,  for  they  are  neither  **  goods,  wa^es, 

Q)  c»es  Cro.  ^^^  merchandizes.''  (5) 

Rex  T.  Wild,  t  Sect.  7.  And  it  has  been  determined,  that  if  the  juincipal  is 
Stra.  57.  convicted>  the  accessary  cannot  be  tried  for  the  misdemeanor  on 

these  statutes. 

Every  person  f  Sect.  8.  By  M  Geo.  3.  C.  58.  IT   IS   RECITED,   **  That  the 

buyiofforr^v-  pemicious  practices  of  buying  and  receiving  stolen  goods  are  be- 
shaUbe^dMined  ^ome  a  great  evil,  by  reason  x>f  the  difficulty  of  discovering  the 
gailtyofamb-  persons  guiIty  of  the  same,  and  of  the  insufficiency  of  the  laws 
demeanor,and  qq^  jn  being  for  the  punishment  of  such  offenders,  in  certain 
co^«*y- *^    cases;"  and  bnacted, '*  That  in  all  cases  whatsoever  where 

'^  any  goods  or  chattels,  (except  (6)  lead,  iron,  copper,  brass,  bell* 
**  met^,  and  solder)  shall  have  been  feloniously  taken  or  sto- 
''  len,  whether  the  offence  of  the  person  or  persons  so  taking  or 
''  stealing  the  same,  shall  amount  to  grand  larceny  or  some 
'^  greater  offence,  or  to  petit  larceny  only  (except  where  the  per- 
''  son  or  persons  actually  committing  the  felony  shall  have  been 
already  convicted  of  grand  larceny,  or  some  greater  offence,) 
every  person  who  shall  buy  or  receive  any  such  goods  and  chat- 
tels, knowing  the  same  to  have  been  so  taken  or  stolen,  shall  be 
held  and  deemed  guilty  of,  and  may  be  prosecuted  for,  a  mis- 
demeanor, and  shall  be  punished  by  fine»  imprisonment,  or 
whipping,  as  the  court  of  quarter-sessions,  who  are  hereby  im- 
^*  powered  to  try  such  offender,  or  as  any  other  court  before 
**  which  he,  she  or  they,  shall  be  tried,  shall  think  fit  to  inflict } 
although  the  principal  felon  or  felons  be  not  before  convicted 
of  the  said  felony,  aud  whether  he,  she,  or  they,  is  or  are  amen- 
able to  justice  or  not ;  any  law  or  statute  to  the  contrary  not- 
withstanding :  and  in  cases  where  the  felony  actually  commit- 
*'  ted  shall  amount  to  grand  larceny,  or  to  some  greater  offence, 
*^  and  where  the  person  or  persons  actually  committing  such  fe- 

« lony 
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([5)  The  cue  of  8ldi  sad  Morrii,  in  which  this  goods,  &c.  to  the  value  of  foity  shiUingi,  out  of 

pmnt  was  dctemiiaed,  seems  to  have  been  much  the  dwelling-house.    %  E.  P.  C.  749. 

shaken  in  Dean's  case,  in  which  it  was  resolved  by  (6)  These  cases  having  been  provided  for  before^ 

all  the  judges,  that  bank  notes  were  within  the  by  statute  29  Geo.  t.  c.  30.  vide  postea,  220.. 
statute  of  12  Auu  c.  7.  against  stealing  money. 


€4 


V  loDf  «haH  aot  be  before  coavictedy  sack  offender  or  dffenders 
<'  shall  be  exempted  finom  being  punished  as  acceBsnry  or  aooessa- 
^  riea,  if  snch  principal  felon  or  felons  shall  be  afterwards  con- 
«  Ticted/' 

\  Sect.  9-  By  22  Geo.  3.  c.  58.  s.  2.  it  b  further  enacted,  justices  may 
'^  That  it  shall  and  may  be  lawful  for  any  one  justice  of  the  ff^^  aettch- 
*'  peace,  upon  complaint  made  before  him  upon  oath,  that  there  '*■'"**** 
''  IS  reason  to  suspect  that  stolen  goods  are  knowingly  concealed 
''  in  any  dwelling-house,  out-house,  garden,  yard,  croft,  or  other 
**  place  or  places,  by  warrant  under  his  hand  and  seal,  to  cause 
'*  every  such  dwelling-house,  out-house,  garden,  yard,  croft,  or  Puniahment  of 
"  other  place  or  places,  to  be  searched  m  the  day  time ;  and  the  J^JJ^dT^eiwe 
person  or  persons  knowingly  concealing  the  said  stolen  goods,  foand. 
or  any  part  thereof,  or  in  whose  custody  the  same,  or  any  part 
**  thereof  shall  be  found,  he,  she,  or  they,  being  privy  thereto, 
^  shall  he  deemed  and  held  guilty  of  a  misdemeanor,  and  shall 
and  may  be  brought  bdbre  any  justice  of  the  peace  for  (he 
county,  city,  town  corporate,  riding,  division,  liberty,  or  place, 
and  made  amenable  to  answer  the  same,  by  like  warrant  of  any 
''  such  justice,  and  being  thereof  convicted  by  due  course  of  bw, 
*'  shall  be  punishable  in  the  manner  aforesaid.'' 

fSeet.  10.  By  22  Geo.  3.  c.  58.  s.  3.  it  is  further  enacted,  Constables,  &c. 
**  TTiat  every  constable,  headborough,  or  tithin^-man,  in  every  ^JS'J^^lJ. 
'  county,  city,  town  corporate,  riding,  division,  liberty,  or  other  ed,&c 
place  where  there  shall  be  officers,  and  every  beadle  within  his 
ward,  parish,  or  district,  and  every  watchman,  during  such  time 
only  as  he  is  on  duty,  shall  and  may  apprehend,  or  cause  to  be 
apprehended,  all  and  every  person  and  persons  who  may  rea- 
sonably be  suspected  of  having,  or  carrying,  or  any  ways  con- 
veying, at  any  time  after  sun-setting  and  before  sun-rising,  any 
goods  or  chattels  suspected  to  be  stolen,  and  the  same,  together 
^  with  such  person  or  persons,  as  soon  as  conveniently  may  be, 
^  to  convey  or  carry  before  any  justice  of  the  peace  for  the  county, 
'^  city,  town  corporate,  riding,  division,  liberty,  or  place  aforesaid, 
to  be  dealt  with  according  to  law  ;  and  such  person  and  per- 
sons, so  carrying  or  conveying  such  goods  or  chattels  knowing 
**  the  same  to  have  been  stolen,  and  being  thereof  convicted,  by 
**  due  course  of  law,  shall  be  deemed  and  held  to  be  guilty  of  a 
**  misdemeanor,  and,  on  conviction  as  aforesaid,  shall  be  impri- 
^  soned  for  any  time  not  exceeding  six  calendar  months,  nor  less 
^  than  three  cidendar  months.^' 

t  Sect.  11.  By  22  Geo.  3.  c.  30.  s.  4.  it  is  further  enacted.  Persons  offering 
"  That  every  person,  to  whom  any  goods  or  chattels,  which  have  stolen  goods  to 
^'  been  feloniously  stolen  or  taken,  shall  be  brought  and  offered  to  ^ijf^^^i^' 
"  be  sold,  pawned,  or  delivered,  shall  and  is  hereby  empowered  takot before* 
and  required  (there  being  reasonable  cause  to  suspect  that  such  jutioe. 
goods  or  chattels  were  stolen)  to  apprehend,  secure,  and  carry 
before  a  justice  of  the  peace  for  the  county,  city,  town  corpo- 
rate, riding,  division,  liberty,  or  place,  where  the  same  goods 
and  chattels  shall  be  so  brought  or  offered  to  be  sold,  pawned, 
or  delivered  (having  it  in  his  or  her  .power  so  to  do),  the  person 
and  persons  bringing  or  offering  the  same." 

t  Sect. 
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Pcnons under  f  Sisct.  12.  By  22  Geo.  3.. c.  30.  8.5.  it  is  further  enacted, 
chmed'ifSti^'  ''  If  any  person  or  persons,  being  out  of  custody,  or  in  custody, 
felonj,discoYer.  **  if  under  the  age  of  fifteen  years,  upon  any  charge  of  felony 
ing  receivers,  *<  within  benefit  of  clergy,  shall  have  committed  any  felony,  and 
s^alJ  be  pardon.  ,c  gj^j^n  afterwards  discover  two  or  more  persons  who  shall  have 

bought  or  received  any  goods  or  chattels  which  shall  have  been 
feloniously  stolen  or  taken  from  any  other  person  or  persons, 
knowing  die  same  to  be  stolen,  so  as  two  or  more  of  the  per- 
sons discovered  shall  be  convicted  of  such  buying  or  receiving, 
"  he,  she,  or  they,  so  discovering,  shall  have  and  be  entitled  to 
''  the  gracious  pardon  of  his  majesty,  his  heirs  and  successors, 
''  for  all  such  felonies  by  him  or  her  committed  at  any  time  or 
**  times  before  such  discovery  made,  which  pardon  shall  be  like- 
*'  wise  a  bar  to  any  appeal  brought  for  such  felony." 

Not  to  repeal  f  Sect.  1 3.  By  22  Geo.  3.  c.  30.  s.  6.  it  is  provided,  "  That 
any  former  law,  «  nothing  herein  contained  shall  extend  to  repeal  any*  former 
'*  law  now  in  being  for  the  punishment  of  such  offenders;  and 
**  provided  also,  that  such  offender,  after  having  been  prosecuted 
*'  and  convicted  under  this  act,  shall  not,  for  the  same  offence, 
"  be  afterwardsjpunished,  or  liable  to  be  punished,  by  any  such 
"  former  law." 

Rex  T.Baxter,  f  iSecf.  14.  It  hath  been  determined,  that  in  an  indictment 
5TermBep.83.  against  a  receiver  under  this  statute,  it  is  not  necessary  to  aver 

that  the  principal  had  not  been  convicted." 

As  to  the  SECOND  POINT,  viz.  The  offence  of  buying  and  re- 
ceiving stolen  lead,  iron,  8cc. 

Buyers  or  re-  ^  Sect.  )•  By  29  Geo.  2.  c.  30.  it  is  recited,  "That  the 
IdkI^&c.  transl  pcmicious  practice  of  stealing  lead,  iron,  copper,  brass,  bell-me- 
portvdforu  tal  and  solder  fixed  to,  or  lying  or  being  in  or  upon  houses,  out- 
years,  houses,  mills,  ware-houses,  workshops,  and  other  buildings,  areaa, 

vaults,  yards,  gardens,  orchards,  or  other  places ;  and  also  the 
stealing  qf  such  materials  from  ships,  barges,  lighters,  boats,  and 
other  vessels  and  craft,  upon  navigable  rivers,  in  ports  of  entry  or 
discharge,  creeks  and  docks  belonging  thereto,  and  also  from  off 
wharfs,  keys  and  other  places,  is  become  a  great  and  notorious 
evil,  by  reason  of  the  difficulty  in  apprehending  and  convicting 
the  thieves,  and  still  greater  difficulty  of  discovering  and  convict-^ 
ing  the  buyers  or  receivers  thereof ;  which  buyers  or  receivers 
are  the  principal  cause  of  the  commission  of  such  thefts  :  and  in 
regard  that  the  said  offences  are  committed  in  such  close  and 
clandestine  manner,  that  there  can  be  no  witness  or  witnesses  to 
the  same,  but  such  who  is  or  are  partakers  of  the  offence :  and 
whereas  if  the  buyers  and  receivers  of  lead,  iron,  copper,  brass,, 
bell-metal  or  solder,  knowing  or  having  reasonable  cause  to  sus- 
pect the  same  to  be  stolen,  or  unlawfully  come  by,  were  made 
original  offenders,  and  punishable  independent  of  the  apprehen- 
sion and  conviction  of  the  thief;  and  if  the  apprehending,  prose- 
cuting, and  convicting  the  offenders  in  both  kinds  were  rendered 
more  easy  and  speedy,  it  might  more  effectually  tend  to  the  dis-^ 
covery  and  suppression  of  the  said  offences :"  and  for  remedy 
thereof  enacted,  "  That  every  per^n  who  shall  buy  or  receive 
**  any  lead,  iron,  copper,  brass,  bell  metal  or  solder,  knowing  the 

''same 
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**  same  to  be  unlawfully  come  by,  or  shall  privately  buy  or  receive 
''  any  stolen  lead>  iron,  copper,  brass,  bell-metal  or  solder,  by 
**  suffering  any  door,  window  or  shutter  to  be  left  open  or  un* 
**  fastened  between  sun-setting  and  sun-rising  for  that  purpose, 
**  or  shall  buy  or  receive  the  same  or  any  of  them,  at  any  time  in 
"  any  clandestine  manner  from  any  person  or  persons  whatsoever, 
"  shall,  being  thereof  convicted  by  due  course  of  law,  although 
*'  the  principal  felon  or  felons  has  not  or  have  not  been  convicted 
"  of  stealing  the  same,  be  transported  for  fourteen  years  to  any 
*'  bf  his  majesty's  colonies  or  plantations  in  America,  according. 
"  to  the  laws  in  force  for  the  transportion  of  felons." 

+  Sect,  2.  By  29  Geo.  2.  c.  30.   s.  2.  it  is  further  enacted.  Where  cause  of 
'*  That  it  shall  and  may  be  lawful  for  any  one  justice  of  the*  "^ct^^^^ 
"  peace,  upon  complaint  made  to  him  upon  oath  by  any  credit-  geu^h  warrant. 
*'  able  person,  that  there  is  cause  to  suspect  stolea  lead,  iron,' 
copper,  brass,  bell-metal  or  solder,  is  concealed  in  any  dwelling-\ 
house,  out-house,  yard,  garden  or  other  place  or  places,  by  war-' 
rant  under  his  hand  and  seal,  to  cause  every  such  dwelling-house, 
out-hQuse,  yard,  garden  and  place  to  be  searched  in  the  dliy-' 
time;  and  if  any  lead,  iron,  copper,  brass,  bell-metal  or  solder,' 
suspected  to  be  stolen,  shall  be  found  therein,  to  cause  the' 
same,  and  the  person  or  persons  in  whose  house,  out-house, 
yard,  garden  or  other  place  the  same   shall  be  found,  to  be 
brought  before  any  two  or  more  justices  of  the  peace  for  the 
said  county,  city,  ridings  division,  liberty  or  place ;  and  if  the 
said  person  or  persons  shall  not  give  an  account,  to  the  satis- 
faction of  such  justices,   how  he,  she,  or  they  came  by  the 
**  same ;  or  shall  not,  within  some  convenient  time  to  be  set  by 
the  said  justices,  produce  the  party  or  parties  of  or  from  whom' 
he,  she  or  they,  bought  or  received  such  stolen  lead,  iron,  cop-' 
per,  brass,  bell  metal,  or  solder;  that  then  the  said  person  or* 
persons  so  offending  shall  be  deemed  and  adjudged  guilty  of  a 
"  misdemeanor."  <  ' 

t  Sect.  3.  By  29  Geo.  2.  c.  30.  s.  3.  it  is  further  enacted,  '*  That .  Suspected  per- 
every  constable,  headborough  or  tithingman,  in  every  county,  city, .  "^"Jt't^j^^jn, 
town  corporate,  or  dther  place  where  they  shall  be  officers,  and.)^  apprehend- 
every  beadle  within  his  ward,  parish,  or  district,  and  every  watch-  ed,  &c. 
man,  during  such  time  only  as  he  is  on  his  duty,  shall  and . 
may  apprehend,  or  cause  to  be  apprehended,  all  and  every  per- 
son or  persons  who  may  reasonably  be  suspected  of  having 
or  carrymg,  or  any  ways  conveying,  at  any  time  after  sun-set- 
ting and  before  sunrising,  any  lead,  iron,  copper,  brass,  bell- 
''  metal  or  solder  suspected  to  be  stolen  or  unlawfully  come  by ; 
"  and  the  same,  together  with  such  person  or  persons,  as  soon' 
"  as  conveniently  may  be,  to  convey  or  carry  before  any  two  or' 
more  justices  of  the  peace  for  the  county,  city,  riding,  division,' 
Kberty,  or  place  aforesaid ;  and  if  the  person  or  persons  so  ap-' 
prehended,  conveying  any  such  lead,  iron,  copper,  brass,  bell-' 
metal  or  solder,  shall  not  produce  the  party  or  parties  from 
''  whom  he,  she,  or  they  bought  or  received  the  same,  or  some 
"  other  credible  witness  to  depose  upon  oath  the  sale  or  delivery' 
of  *the  said  lead,  iron,  copper,  brass,  bell-metal  or  solder  (which' 
oath  any  such  justices  are  hereby  empowered  to  administer),' 

"  or 
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''  or  aball  not  gtf e  an  account,  to  tbe  aatiafactioa  of  anj  two  or 
^  more  of  such  justices,  how  he^  she,  or  tfaej  came  by  the  sanse, 
«^  that  then  the  said  person  or  persons  so  apprehended  shall  be 
'^  deemed  and  adjudged  guilty  of  a  misdemeanor/' 

In  whidi  cases,  '  f  Sect.  4.  By  29  Geo.  2.  c.  30.  s.  4.  it  is  further  enacted, 
materi^to  be  #r  *^<g^i  where  any  person  or  persons  shall  be  convicted  of  either 
tbe^oichl^iraN  **  ^^  ^^^  misdemeanors  aforesaid,  it  shall  and  maj  be  lawful  for 
dens,  &c  *'  any  two  or  more  of  such  justices  to  cause  such  lead,  iron,  cop- 

per, brass,  bell-metal  or  solder,  to  be  deposited  in  the  hands  of 
the  churchwardens  and  overseers  of  the  poor  of  the  place  where 
such  lead,  iron,  copper,  brass,  bell-metal  or  solder  were  found, 
or  in  any  other  convenient,  place,  for  any  time  not  exceeding 
thirty  days ;  and  in  the  mean  time  to  order  the  said  church- 
wardens and  overseers  of  the  poor,  or  one  of  them,  in.  aU  and 
**  every  of  the  parishes  within  the  bills  of  mortality,  to  insert  an 
"  advertisement  in  some  public  paper,  and  in  every  other  parish 
or  place  to  cause  notice  to  be  given  by  some  public  ciyer,  and 
by  fixing  on  the  church  or  chapel  door  notice  describing  such 
IomI,  iron,  copper,  brass,  bell-metal  or  solder,  and  where  the 
same  shall  be  so  deposited,  to  the  end  that  persons  having  lost 
**  such  lead,  iron,  copper,  brass,  bell*metal  or  solder,  may  come 
'*  and  claim  the  same,  or  any  reputable  person  on  their  behatf ; 
Owner  proving  ''  and  in  case  any  person  or  persons  can  prove  their  property  to 
his  pr^ty,  to  ft  the  Said  lead,  iron,  copper,  brass,  bell-metal  or  solder,  upon 
">•  44  Qnth,  to  the  satisfiEu^tion  of  any  two  or  more  of  such  justices 
"  of  the  peace  for  such  county^  city,  riding,  division,  liberty  or 
''  place,  tnat  then  such  justices  shall  order  restitution  of  such 
^*  lead,  iron,  copper,  brass,  bell-metal  or  solder,  to  the  owner  or 
'^  owners  thereof,  after  paying  the  reasonable  charges  of  remov- 
'^ing,  depositing  and  giving  public  notice  of  the  same;  and  if  at 
'^  the  end  of  the  said  thirty  days  no  person  or  persons  shall  come 
**  and  prove  his,  her,  or  their  property,  nor  any  reputable  person 
'^  on  his  or  their  behalf,  to  such  lead^  iron,  copper,  brass,  bell-* 
"  metal  or  solder,  the  same  to  be  sold  for  the  best  price  that  can 
reasonably  be  had ;  and  after  deducting  the  charges  as  afore* 
said,  one  moiety  of  the  money  arising  from  such  sale  to  be  given 
**  to  the  person  or  persons  who  shall  apprehend  the  party  or  par- 
''  ties  guilty  of  the  misdemeanors  afore-mentioned,  or  either  of 
*'  them ;  and  the  other  moiety  thereof  to  the  poor  of  the  parish 
''  where  such  offence  was  committed  (if  it  is  known  where),  or 
'^else  where  such  convictions  shall  be  made." 

Ptrsontowhoro  f  Sect.  5.  By  29  Geo.  2.  c.  30.  s.  5.  it  is  further  enacted, 
riiyssiiafll^***' '*'^'^^^  every  person  to  whom  lead,  iron,  copper,  brass,  bell- 
brought  may  ui  **  metal  or  solder  shall  be  brought  and  offered  to  be  sold, 
suspected  case  "  pawned  or  delivered,  shall  and  is  hereby  empowered  and  re- 
stop^  &c.  ''quired  (there  being  reasonable  cause  to  suspect  that  such  lead, 

"  iron,  copper,  brass,  bell-metal  or  solder,  was  stolen  or  unlaw- 
fully come  by)  to  apprehend,  secure,  and  carry  before  a  justice 
''  of  the  peace  for  the  county,  city,  riding,  division,  liberty  or 
"  place  where  the  same  shall  be  so  brought  or  offered  (having  it 
''  m  his  or  her  power  so  to  do),  the  person  or  persons  so  bring- 
*^  ing  or  offering  the  same,  together  with  such  lead,  iron,  copper, 
''  bnisSf  bell-metal  or  solder ;  and  such  person  or  persons  so  ap* 

*'  prehended 
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"  pretended  shall  be  dealt  with,  and  such  lead«  iron,  copp«r, 
*'  bfasa,  t>ell-metal  or  solder,  shall  be  deposited  aiul  disposed  of 
*'  in  the  same  manner,  as  if  he,  she,  or  they  had  been  apprehende<i^ 
''  by  the  constable,  headborough,  tithkigman,  beadle  or  ^wateh^ 
**  mau,  as  aforesaid ;  and  if  it  shall  appear  upon  the  oath  of  any 
person,  notwithstanding  such  person  or  persons  was  or  were- 
concerned  in  the  stealing  the  same,  if  corroborated  with  other 
*'  credible  circumstances,  to  the  satisfaction  of  two  or  more  jus^ 
**  tices  of  the  peace  for  the  county,  city,  riding,  division,  liberty 
**  or  place,  where  the  same  shall  be  so  brought  or  offered  as 
**  aforesaid,  that  there  was  reasonable  cause  to  suspect  such  lead, 
iron,  copper,  brass,  bell-metal  or  solder,  was  stolen  or  unlaw- 
fully come  by,  and  that  the  person  or  persons  to  whom  such 
lead,  iron,  copper,  brass,  bell-metal  or  solder,  was  so  brought, 
or  offered,  did  not  (having  it  in  his,  her,  or  their  power  so  to, 
do)  apprehend,  secure  and  carry  before  a  justice  of  the  peace 
as  aforesaid,  the  person  or  persons,  who  so  brought  or  offered 
"  the  same,  that  then  the  person  or  persons  to  whom  such  lead,^ 
"iron,  copper,  brass,  beli-metal  or  solder  was  so  brought  or. 
''  offered,  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor/' 

t  Sect,  6.  By  29  Geo.  2.  c.  50.  s.  6.  it  is  further  enacted^  Penons  coni^c. 
'*  That  every  person  deemed  and  adiudsed  iniilty  of  a  misde-  *"^  ^  V"'*^ 
**  meanor,  m  havmg  m  his,  her,  or  their  possession,  any  lead,  iron,,  n^j  accountbg 
**  copper,  brass,  bell-metal  or  solder,  suspected  to  be  stolen,  or,  tatisfactorUjf  for 
'unlawfully  come  by,  and  not  producing  the  party  or  parties  ^«««me,to£or- 
of  whom  he,  she,  or  they  bought  or  received  the  same,  aior     ^'     * 
giving  a  satisfactory  account  how  he,  she,  or  they  came  by  the 
same,  or  in  having,  carrying,  or  conveying  of  lead,  iron,  copper, 
''  brass,  bell-metal  or  solder,  suspected  to  be  stolen  or  unlawfully 
come  by,  and  not  producing  the  party  or  parties  from  whom 
he,  she,  or  they  bought  or  received  the  same,  nor  any  credible 
^'  witness  to  depose  upon  oath  the  sale  or  delivery  thereof,  nor 
givii^  a  satisfactory  account  how  he,  she,  or  they  came  by  the 
same  (as  the  case  shall  be),  shall,  for  every  such  misdemeanor, 
"  forfeit  for  the  first  offence  the  sum  of  forty  shillings,  and  for  the 
'*  second  offence  the  sum  of  four  pounds,  and  for  every  subse- 
**  Quent  offence  the  sum  of  six  pounds  ;.  and  that  every  person 
"  deemed  and  adjudged  guilty  of  the  misdemeanor  of  neglecting 
''  to  apprehend,  secure,  and  carry  before  a  justice  of  the  peace 
the  person  or  persons  (having  it  in  his,  her,  or  their  power  so 
to  do)  who  brought  or  offered  to  sell,  pawn  or  deliver  any  lead, 
''  iron,  copper,  brass,  bell-metal  or  solder  (as  the  case  shall  be). 
'*  suspected  to  be  stolen  or  unlawfully  come  by,  shall,  for  every 
''such  misdemeanor,  forfeit  for  the   first  offence  the  sum  of 
twenty  shillings,  and  for  the  second  offence  the  sum  of  forty 
shillings,  and  for  every  subsequent  offence  the  sum  of  four 
pounds ;  all  which  said  respective  forfeitures  shall  and  may  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  every 
such  offender  (rendering  to  him  or  her   the  overplus,  after 
"  chaiiges  of  the  said  distress  and  sale  deducted)  by  warrant  un- 
**  der  the  bands  and  seals  of  any  two  or  more  such  justices  before 
**  whom,  such  offender  was  deemed  and  adjodged  guilty ;  which  Forfcitare  how 
''  foffettoreabaU  be  paid,  one  moietr  theveof  to  the  mfomer,  and  levied,  ^. 
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"  the  other  moiety  thereof  to  die»  overseers  dt  the  poor,  for  the' 
''  use  of  the  poor  of  the  parish  or  place  where  such  offence  was 
'^  committed  (if  it  is  known  where)^  or  else  wh^re  such  convic- 
For  want  of  dis-  <^  tion  shaH  be  made ;  and  if  no  sufficient  distress  shall  be  found, 
tre88,offe^to  it  thereupon  to  levy  tha  said  respective  forfeitures,  theti  the* 
"'  said  justices  shall  and  may  commit  ever^  tfuch  offender,  so  re- 
spectively deemed  and  ac^udged  guilty  as  aforesaid,  to  the 
common  gaol  or  other  prison,  or  house  of  correction,  within 
'^  their  jurisdiction,  without  bail  or  mainprize,  for  the  space  of 
''  one  month  for  the  first  offence,  and  for  the  secoqd  offence  for 
"  the  space  of  two  months,  and  for  every  subsequent  offence  until 
"  such  offender  shall  be  discharged  by  order  of  the  court  of 
*'  general  or  quarter-sessions/' ' 

ConvictioDs  to        f  Sect.  7.  By  29  Geo.  2.  c.  SO.  s.  7.  it  is  further  enacted, 

he  certified  to  **  That  every  conviction  of  any  offender,  in  any  of  the  aforesaid 

•iwi?'"*^'''^*  "  misdemeanors,  shall  be  certified  by  two  or  more  of  the  justices 

''of  the  peace,  making  the  same,  to  the  next  general  or  quarter- 

'5  sessions  of  the  peace,  to  be  filed  and  entered  amongst  the 

''records  of  the  said  sessiona;  which  said  conviction  shall  be 

"good  and  effectual  in  law  to  all  intents  and  purposes,  and  shall 

Conviction  not    "  uot  be  quashed,  set  asid^,  or  adjudged  void  or  insufficient  for 

to  be  quashed,    *'  want  of  any  form  of  words  whatsoever,  nor  be  liable  to  be 

or  reipored,       «  removed  by  certiorari  into  his  majesty's  court  of  king^s  bench, 

''but  shall  be, deemed  and  taken  to  be  final,  to  all  intents  and 

*'  purposes  whatsoever." 

Felon  convict-       f  Sect.*  8.    By  9Q  Geo.  2.  c.*30.  s.  8.  it  is  further  enacted,' 
log  the  baym  a  That  if  any  person,  being  out  of  prison,  shall  commit  any 
titled  to  his  par-  ''  felony,  by  stealing  any  lead,  iron,  copper,  brass,  bell-metal  or 
doiL  "  solder,  and  afterwards  discover  two  or  more  persons  who  shall 

''  buy  or  receive  any  stolen  lead,  iron,  copper,  brass,  bell-metal 
''  or  solder,  knowing  the  same  to  be  stolen,  so  as  two  or  more 
"  of  the  persons  discovered  shall  be  convicted  of  such  buying  or 
receiving,  he,  she,  or  they  so  discovering  shall  have,  and  be  in- 
titled  to,  the  gracious  pardon  of  his  majesty,  his  heirs  and  sue- ' 
cessors,  for  all  such  felonies  by  him  or  her  committed,  at  any ' 
''  time  or  times  before  such  discovery  made,  which  pardon  shall ' 
"  be  likewise  a  bar  to  any  appeal  brought  for  such  felony." 

And  convicting  t  Sect,  9.  By  29  Geo.  2.  c.  30.  s.  9.  it  is  further  enacted, 
anj  of  a  raiade-  «*  That  if  any  person  shall  be  concerned  in  the  stealing  any  lead, 
l^^?!i-l?««^^  "  iron,  copper,  brass,  bell-metal  or  solder,  and  shall  afterwards, 

apprenendinffy     ^-i     •  *^*^     '.'..  '  iii 

&c.  ia  discharg.  Dcmg  out  of  prison,  discover  any  person  to  whom  he,  she,  or 
edfromprofle-  '*  they  shall  have  offered  to  sell,  pawn  or  deliver  any  stolen  lead, 
fdonv  '"*^  "  ^^^°»  copper,  brass,  belL-roetal  or  solder,  so  as  such  person  be 
"  convicted  of  the  misdemeanor  of  not  apprehending,  securing, 
"  and  carrying  him,  her,  or  them  before  a  justice  as  aforesaid, 
"  that  then  the  person  making  such  discovery  shall  not  be  liable 
"  to  be  prosecuted  for  stealing  the  lead,  iron,  copper,  brass,  bell*- 
"  metal  or  solder,  so  offered  as  aforesaid." 

Limitation  of         f  Sect.  10.  By  29  Geo.  2.  c.  30.  s.  10.  it  is  further  enacted, ' 
actions.  t<  Xhat  if  any  action  or  suit  shall  be  commenced  or  brought 

''  against  any  justice  or  justices  of  the  peace,  or  other  officer  or ' 
"  person  whatsoever,  for  doing  or  causmg  to  be  done  any  thing ' 

"in 
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^  in  piiradance  of  diis  act,  concerning  the  said  offenees,  the  same 
'^  shall  he  commenced  or  brought  within  six  months  after  such 
**  cause  of  actioit  has  accrued ;  and  the  defendant  in  auch  case 
''may  plead  the  general  issue,  and  give  the  special  matter  in  evi* 
''  dence ;  and  if,  tipon  such  action^  a  verdict  shall  be.  given  for  the 
''  defendant,  or  the  plaintiff  become  nonsuited,  or  discontinue  his 
''  action,  the  defendant  shall  have  treble  costs."(l) 

t  Sect.  1 U  By  29  Geo.  2.  c.  30.  s.  11.  it  is  provided,  "  That  Former  lows  not 
**  nothing'  herein  contained   shall  extend,  or  be^  construed  to  2j^j***ii!?^r  ^ 
''  extend  to  repeal  any  former  law  now  in  being,  for  the  punish-  double  pomsh- 
"  ment  of  such  offenders ;  provided  also,  that  such  offender,  ment 
''  after  having  been  punished,  by  this  act,  shall  not  for  the  same 
"  offence  be  afterwaitls  punishe<h  or  be  liable  to  be  punished  by 
**  any  such  former  law." 

t  Sect.  12.    By  21  Geo.  3.  c.  69-  it  is  recitbd,  ''That  the  Evefy person 
above  statute  29  Geo.  2.  c.  SO.  has  been  found  by  experience  to  whoshaUbujor 
tend  to  good  and  useful  purposes,  ^d  to  prevent  many  felonies  ^|^  ^^  or 
being  committed  in  respect  to  the  several  articles  therein  men-  other  pewter, 
tioned ;  but  the  metal  called  pewter  not  being  mentioned  or  in-  '^"^^'^^^^^ 
eluded  in  the  said  act,  evil-disposed  persons  have  taken  advan-  ^&c.  aball,  on 
tage  thereof,  and  the  stealing  of  pewter  pots»  and  other  pewter,  conviction  for  a 
and  the  buying  and  receiving  such  pewter  pots,  and  other  pewter,  J^?S'f*  *™°*" 
knowing  the  same  to  be  stolen,  is  become  a  great  and  notorious  ^^u^^^"^^^ 
evil:"  and  therefore  enacted,  "JThat  eveiy  person  who  shall  Foster, 74. 
buy  or  receive  any  pewter  pot,  or  other  vessel^  or  any  pewter 
in  any  form  or  shape  whatever,  knowing  the  same  to  be  stolen, 
"  or  unlawfully  come  by ;  or  shall  privately  buy  or  receive  any 
"  stolen  pewter,  by  suffering  any  door,  window  or  shutter,  to  be 
left  open  or  unfastened  between  sun«setting  and  sun-rising,  for 
that  purpose ;  or  shall  buy  or  receive  the  same  at  any  time,  ia 
any  clandestine  manner,  from  any  person  or  persons  what- 
soever ;  shall,  being  thereof  convicted  by  due  course  of  law, 
although  the  principal  felon  or  felons  has  not  or  have  not  been 
convicted  of  stealing  the  same,  be  transported,  in  like  manner 
as  other  felons  are  directed  to  be  transported  by  the  laws  and 
statutes  of  this  realm,  for  any  time  not  exceeding  seven  years, 
or  be  kept  or  detained  in  prison,  and  therein  kept  to  hard  la- 
"  hour,  for  any  time  not  exceeding  three  years,  nor  less  than  one 
"year;  and  within  that  time  (if  such  Court  shall  think  fitting) 
"  such  offender  or  offenders  shall  be  once,  or  oftener,  but  not 
'^  more  than  three  times,  publicly  whipped.'' 

t  Sect. 

(l)  It  hat  been  considered  by  some,  that  this  this  statute  was  not  intended  to  be  so  confined* 

net,  f9  Geo.  S.  c  30.  relates  to  the  matanials  there-  seems  evident  from  Ifae  preanbie  of  the  statute  tl 

in  mentioned,  only  in  their  raw  state,  as  contradis-  Geo.  S.  c.  69.  from  wlirace  it  roust  be  collected 

tingnished  from  wrought  goods ;  but  there  is  a  that  the  legislature  conttdered  that  if  pewter  gena- 

great  difliciilty  in  adopting  soch  a  construction,  for  rally  had  been  mentioned  in  the  former  law,  it 

the  statute  speaks  of  lead  and  iron,  &c  jScsot  Iv  woold  ha^  reached  the  case  of  receiving  pewter 

kottm,  which  cannot  be  m  their  raw  state :   but  pots  after  they  had  been  stolen,  and  that  pewter 

the  metals  must  in  some  sort  be  manufacturad,  was  a  sufficient  description  of  crery  thing  manu- 

and  be  either  bars,  bdu,  rails,  sheeU  of  lead,  or  in  foctured  out  of  it,  and  that  the  form  or  shape  did 

some  other  form  capable  of  a  more,  specific  de-  not  make  that  deicriptioD  less  proper. .  (t  £.  P.  C 

•cnption  than  merely  lead,  iron,  or  copper.    That  75S.)  ; 
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Foster^  74.  f  Sect.  13«*  But  these  statutes,  which  make  the  receivers  of  stolen 

goods  accessaries  to  the  felony,  being  understood  to  make  them 
accessaries  only  in  such  cases  where  by  law  an  accessary  may  be^ 
-do  not  extend  to  cases  where  the  property  stolen  does  not 
amount  to  the  value  of  twelve-pence. 

Buying  and  Receiving  Stolen  Jewels, 
ff^rwta  w^ir-  By  10  Geo.  3.  c.  48.  it  is  kecited,  "That  the  facility 
k?owng  Aem  ^^^**  which  Stolen  jewels,  and  gold  and  silver  plate,  are  dis- 
to  b^  stolen,  tri-  posed  of,  is  one  pnncipal  cause  of  the  frequent  commission  of 
able  fu  well  be-  burglaries  and  highway  robberies ;  and  the  present  laws  against 
couY^tion  of  *^®  receiving  of  stolen  goods  are  found  insufficient  to  deter  per- 
prindpal felons:  sons  from  that  practice:"  and  therefore  enacted,  " That  every 

*'  person  who  shall  buy  or  receive  any  stolen  jewel  or  jewels,  or 
''  any  stolen  gold  or  silver  plate,  watch  or  watches,  knowing  the 
**  same  to  have  been  stolen,  shall,  in  all  cases  where  such  Jewel 
''  or  jewels,  or  gold  or  silver  plate,  shall  have  been  feloniously 
stolen,  accompanied  with  a  burglary  actually  committed  in  steal- 
ing the  same,  or  ^hall  have  been  feloniously  taken  by  a  robbery 
on  the  highway,  be  triable  as  well  before  conviction  of  the 
principal  felon  in  such  felony  and  burglary  or  robbery,  whether 
he  shdl  be  in  or  out  of  custody,  as  after  his  conviction :  and  if 
any  person  so  buying  or  receiving  such  jewel  or  jewels,  or  gold  or 
^^  silver  plate,  shall  be  convicted  thereof,  he  shall  be  adjudged  guilty 
of  felony,  and  be  transported  to  some  of  his  majesty's  plantations 
in  America  for  the  space  of  fourteen  years,  accordmg  to  the 
laws  in  force  for  transportation  of  felons  .*'(0 


and  oil  convic- 
tion to  be  trans- 
ported for  four- 
teen jears. 
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Receiving  Stores,  S^c.from  Ships  by  Bumb-boats, 
Persons  naviga-  .  f  Sect.  1.  By  2  Geo.  3.  c.  28.  IT  IS  recited,  ''That  many 
BOAxTon^e  ri-  ^ll"dispo8ed  persons,  using  and  navigating  upon  the  river  Thames 
ver  Tha$Mt,  and  pertain  boats,  commonly  called  bumb-boats,  and  other  vessels, 
receiving  any  under  pretence  of  selling  liquors  of  different  sorts ;  and  also 
M^ringtotbe  rfop*>  tobacco,  brooms»  fruit,  greens,  gingerbread,  and  other 
ships  in  the  said  ^uch  like  wi^re  and  things  to  and  amongst  the  seamen  and 
^f^mh^J^n!^  labourers  employed  in  and  about  ships,  vessels,  and  other  craft 
^  ^  '  there,  do  frequently  take  occasion  to  cut,  damage^  and  spoil  the 

cordage,  cables,  buoys,  and  buoy-ropes,  and  the  headfasts,  and 
other  fasts  belonging  to  such  ships,  vessels,  and  craft,  and  frau- 
dulently carry  away  the  same ;  likewise  encourage  such  seamen 
and  labourers  to  dispose  of  such  cordage,  cables,  and  buoys,  and 
such  goods,  merchandizes,  materials,  and  stores,  secretly  and  un- 
Ifiwfiilly,  whereby  great  losses  are  sustained  by  merchants  and 
owners  of  such  ships,  vessels,  and  other  craft,  in  the  said  river :" 

for 

(1)  By  ih«  enacting  part  of  this  clavse  the 
words  ^*  watoh  or  watches^  are  ondtted,  evidently 
by  mistakt.  Under  this  statute  Esther  Bfoses  was 
indicted  at  the  Kent  eammer  assiaes,  178S,  before 
Gould,  J.  The  indictment  set  forth  a  robbery  oii 
Mr.  DnuDnond,  on  the  highway,  of  a  watch,  gold 
watch  case,  and  two  oontelian  seals  set  in  gold ; 
and  then  charged  tiie  prisoner  with  having  nceiyed 
the  stolen  watch,  jewels,  and  gold  plate  above 


mentioned,  knowingly,  against  the  form  of  the  sta- 
tute.  The  prisoner  was  convicted  :  but  the  case 
was  reserved  for  the  opinion  of  the  judges,  whether 
the  receiving  a  gold  watch  and  such  seals,  knowing 
them  to  have  been  stolen,  was  a  felony  within  the 
act  Some  thought  the  gold  case  was  pUite  within 
the  meaning  of  tlM  act :  but  others  differed.  They 
all,  however,  agreed,  tiiat  the  cornelian  seals,  set 
In  gold,  wm  jewek    («  fi.  P.  C.  755.) 
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for  remedy  whereof  it  is  enacted,  '*  That  if  any  person  or  per- 
^*  sons  shall  use,  let  oat  to  hire,  lend,  or  navigate,  or  shall  be  aid- 
**  ing  or  assisting  in  using  or  navigating  upon  the  said  river,  any 
*'  bumb*boat,  or  other  boat,  for  the  purpose  of  selling,  bartering, 
exchanging^  or  exposing  to  sale,  to  and  amongst  the  seamen 
and  labourers  employed  in  and  about  ships^  vessels^  or  other 
''  crafty  any  liqDors,  slops,  tobacco,  brooms,  or  any  fruit,  greens, 
gingerbread,  or  other  such  like  v^are :  and  shall  sell,  barter,  ex-  , 
change,  or  expose  to  sale  as  aforesaid,  any  sort  of  liquor,  or 
''  any  slops,  tobacco,  brooms,  or  any  fruit,  greens,  gingerbread, 
*'  or  other  such  like  ware  or  things,  in,  from,  or  out  of  any  bumb- 
^'  boat,  or  other  boat  (other  than  and  except  such  bumb-boats,  and 
*'  other  boats  and  vessels  as  shall  be  entered  in  the  office  of  the 
*'  master,  wardens,  and  assistants  of  the  guild,  fraternity,  or  bro- 
*^  therhood,  of  the  most  glorious  and  undivided  Trinity,  and  of 
**  Saint  Clement,  in  the  parish  of  Deptford  Strond,  in  the  county 
*'  of  Kent,  in  manner  herein-after  mentioned,  and  shall  be  used 
*'  and  navigated  for  the  purposes  aforesaid,  in  the  day  time,  be- 
*'  tween  sun-rising  and  sun-setting  only) ;  or  if  any  person  or  per- 
sons shall  take  in  exchange,  or  by  way  of  barter,  or  shall  un- 
lawfully receive,  or  procure  to  be  delivered  to  them,  any  ropes, 
*'  cordage,  tackle,  apparel,  furniture,  stores,  materials,  or  any  part 
of  any  cargo  or  loading  of  any  ships  or  vessels  in  the  said  river ; 
all  and  every  such  person  or  persons  respectively  shall,  upon 
conviction  thereof  before  any  Justice  or  justices  of  the  peace  of 
and  within  any  county,  city,  division,  liberty,  or  place  adjoining 
CO  the  said  river,  upon  the  oath  of  one  or  more  credible  person 
or  persons,  be  deemed  guilty  of  a  misdemeanor ;  and  it  shall 
and  may  be  lawful  for  any  person  or  persons  to  apprehend  and 
"  detain  all  persons  then  on  board  such  boat,  and  also  to  seize, 
"  search  and  detain  in  some  place  of  safety,  such  boat,  and  the 
tackle,-  apparel,  and  furniture,  and  loading  thereof;  and  the 
person  and  persons  so  apprehended  shall  be  (as  soon  as  con- 
veniently may  be)  conveyed  before  such  justice  or  justices  of 
the  peace  as  aforesaid ;  and  such  boat,  with  the  said  tackle, 
apparel,  furniture,  and  loading  thereof,  shall,  upon  such  con- 
viction as  aforesaid,  be  forfeited  and  disposed  of  as  is  herein- 
"  after  mentioned." 

• 

t  Sect.  2.     By  2  Geo.  3.  c.  28.  s.  2.  it  is  enacted,  "  That  Bomb-boats 
"  every  bumb-boat,  or  other  boat  whatsoever,  used  and  navi-  sh«ll  be  regu- 
*'  gated  for  the  purposes  aforesaid,  upon  the  said  river,  between  ^nlintfy-iioiw. 
"  London-'bridge  and  the  Lower  Hope  Point,  shall  be  entered  by 
**  the  owner  or  owners  thereof  with  the  master,  wardens,  and 
''  assistants,  at  their  office  at  the  Trinity^house  in   Water^lane, 
**  ^Tjondon,  specifying  the  name  or  names,  or  place  and  places  of 
''  abode  of  such  owner  or  owners;  to  the  intent  that  the  said 
'^  master,  wardens,  and  assistants,  may  register  every  such  entry, 
''  and  deliver  in  writing  to  such  owner  or  owners  a  number  to  be 
marked  on  one  or  more  part  or  parts  of  every  such  bumb-boat, 
or  other  boat;  and  every  such  owner  or  owners  shall  cause 
*'  the  number  so  delivered  to  be  forthwith  marked,  together  with 
his,  her,  or  their  christian  and  surname  or  names,  and  place  or 
places  of  abode,  upon  such  part-  or  parts  of  the  said  boat  so 

Q  2  '*  entered 
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''  entered  as  aforesaid,  in  such  manner  as  the  said  master,  war- 
''  dens^  and  assistants  shall,  from  time  to  time,  direct  and  ap- 
point, in  pursuance  of  the  authorities  and  directions  herein- 
after given  for  that  purpose.^ 

The  register  f  Sect.  3.    By  2  Geo.  3.  c.  28.  s.  3.  it  is  provided,   ''  That 

^1  be  renew-  «  every  time,  and  so  often  as  the  property  of  any  such  bumb- 

change^f'^e     "  boat,  or  Other  boat,  shall  be  varied  or  altered,  the  new  owner 

property  in        **  Or  owners  shall  forthwith  make  a  fresh  entry  of  the  same,  and 

sui^bttmb-       44  cause  the  number  delivered  in  pursuance  thereof  to  be  marked 

''  on  the  said  boat,  together  with  his,  her,  or  their  christian  and ' 

*'  surname  or  names,  and  place  or  places  of  abode,  upon  such 

''  part  or  parts  of  the  said  boat,  and  in  like  manner  as  is  herein- 

"  before  directed,  at  the  first  entering  of  any  such  boat.'' 

The  TViNtiy  t  Sect.  4.    By  2  Geo.  3.  c.  28.  s.  4.   it  is  further  enacted. 

Company  thall  <<  That  the  said  master,  wardens,  and  assistants,  shall,  and  they 
gSter  and  ""  "  ^^^  hereby  empowered  and  required  to  recieive  and  register 
mark  the  boais.  **  every  such  entry  in  a  book  or  roll  to  be  provided  and  kept  for 
''  that  purpose,  and  to  deliver  out  a  number,  in  writing,  to  such 
owner  or  owners,  to  be  marked  on  one  or  more  part  or  parts 
of  such  boat,  in  such  manner  as  shall  be  directed  and  ap- 
pointed in  pursuance  of  this  act,  for  the  registering  which, 
entry,  and  delivering  out  such  number,  the  sum  of  hve  shil-, 
lings  shall  be  paid,  and  no  more :  and  the  said  master,  war- 
''  dens,  and  assistants,  are  hereby  authorised  and  empowered  to 
take  and  receive  the  same,  and,  from  time  to  time,  to  make 
such  orders,  rules,  and  regulations,  as  they  shall  think  requisite 
"  and  proper,  for  the  ascertaining  the  part  or  parts  of  such  boat, 
**  on  which  the  said  number,  and  the  names  and  place  or  places. 
''  of  abode  of  the  owner  or  owners  thereof  shall  be  marked,  and 
'^  in  what  manner,  and  of  what  dimensions  the  figure  or  figures, 
''  and  letters,  composing  such  number,  and  names  and  place  or 
"  places  of  abode,  shall  be  made,  and  how  the  same  shall  be, 
''  from  time  to  time,  renewed,  and  kept  fair  and  legible;  and 
"  that  all  such  orders,  rules,  and  regulations,  after  one  publica- 
**  tion  thereof  in  the  London  Gazette,  and  printed  copies  of  the 
'^  same  being  affixed  at  Iron  Gate,  the  Hermitage,  Execution 
*'  Dock,  Shadwell  Dock,  Rotherhithe  Old  Stairs,  Deptford,  Rat- 
"  cliff  Cross,  and  Blackmail,  shall  be  observed  by  and  binding 
"  upon  every  owner  or  owners  of  such  boats  so  entered  as  afore* 
«  said." 

The  Company,       f  Sect.  5.    By  2  Geo.  3.  c.  28.  s.  5.  it  is  enacted,   ''  That  it 
^tS^^^    **  *'**"  ^^^  ™*y  ^^  lawful  for  the  said  master,  wardens,  and  as- 
nmy  stop  andT'  **  sistants",  or  such  person  or  persons  as  they  shall  from  time  to 
search  bomb-     'f  time  depute  and  appoint  under  the  seal  of  their  corporation,- 
twats.  t€  2111 J  f^y.  ^n  owners  Q|.  masters  of  ships  or  vessels,  either  ih' 

'*  whole  or  in  part,  in  the  said  river  respectively,  or  for  such  per- 
''  son  and  persons  as  the  said  owners  and  masters,  or  any  seven  * 
**  or  more  of  them,  by  writing  under  their  hands  and  seals,  shall, 
"  for  that  purpose,  nominate,  depute,  and  appoint  (and  which  it 
*'  shall  be  lawful  for  them,  from  time  to  time,  to  do)  at  any  time 
^'  or  times,  to  stop,  search,  and  detain,  in  some  place  of  safety,' 
^'  any  boat  which  there  shall  be  reason  to  suspect  baa  any  ropes, 
*^  cordage,  tackle,  apparel,  furniture,  stores,  materials,  or  any* 

"  part 
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part  of  any  cargo  or  lading,  stolen  or  unlawfully  proeured  from 
or  out  of  any  ship  or  vessel  in  the  said  river;  and  also  to  ap- 
prehend and  detain,  or  cause  to  be  apprehended  and  detained, 
any  person  or  persons  who  may  be  reasonably  suspected  of 
having  or  conveying  any  such  goods,  stores,  or  things  in  such 
boat;  and  such  person  or  persons  so  apprehended  shall  be  (as 


ti 
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**  soon  as  conveniently  may  be)  conveyed  before  one  or  more 
"justice  or  justices  of  the  peace,  for  any  county,  city,  division, 
*'  liberty,  or  place,  adjoining  to  the  said  river:  and  if  such  per- 
*^  son  or  persons  shall  not  produce  the  party  or  parties  from 
''  whom  he,  she,  or  they  bought  or  received  such  merchandizes, 
'^  goods,  stores,  or  things  aforesaid,  or  some  credible  person  to 
'^  depose,  upon  oath,  the  sale  or  delivery  thereof,  or  shall  not 
''  give  an  account  to  the  satisfaction  of  such  justice  or  justices, 
**  how  he,  she,  or  they  came  by  the  same;  that  then  the  said 
''  person  or  persons  so  apprehended  shall  be  deemed  and  ad- 
'^ judged  guilty  of  a  misdemeanor;  and  such  boat,  with  her 
"  tackle,  apparel,  furniture,  and  loading,  shall,  upon  such  con- 
^'  viction,  be  forfeited  and  disposed  of  as  is  herein-after  directed/' 

t  Sect.  6.    By  2  Geo.  3.  c.  28.  s.  6.  it  is  further  enacted,  Constablefl  aad 
/*  That  every  constable,  headborough,  and  beadle,  and  every  watchmen  may 
"  watchman  (during  such  time  as  he  shall  be  on  duty)  of  every  J^^*J^*"*" 
parish  and  place  where  he  shall  be  an  officer,  shall  and  may  stolen  from 
apprehend  and  detain,  or  cause  to  be  apprehended  and  de-  ibips  by  means 
tained,  all  and  every  person  and  persons  who  may  reasonably       '™       ^' 
be  su&pected  of  having  or  carrying,  or  any  ways  conveying,  any 
ropes,  cordage,  tackle,  apparel,  furniture,  stores,  materials,  or  any 
part  of  any  cargo  or  lading,  stolen  or  unlawfully  procured  from 
"  or  out  of  any  ship  or  vessel  in  the  said  river  Thames,  and  also 
''  shall  and  may  seize  and  detain  in  some  place  of  safety  such 
"  merchandizes,  goods,  stores,  and  things  aforesaid,  and  shall,  as 
soon  as  conveniently  may  be,  convey,  or  cause  the  person  or 
persons  so  apprehended  to  be  conveyed,  before  any  one  or 
more  iustice  or  justices  of  the  peace  for  any  county,  city,  divi- 
'*  sion,  liberty,  or  place  adjoining  to  the  said  river;  and  if  such 
"  person  or  persons  shall  not  produce  the  party  or  parties  from 
"  whom  he,  she,  or  they  bought  or  received  the  same,  or  some 
credible  person  to  depose  upon  oath  the  sale  or  delivery  thereof, 
or  shall  not  give  an  account,  to  the  satisfaction  of  such  justice 
or  justices,  how  he,  she,  or  they  came  by  the  same,  that  then 
**  the  said  person  and  persons  so  apprehended  shall  be  deemed 
'*  and  adjudged  guilty  of  a  misdemeanor." 

'^  t  Sect.  7.    By  2  Geo.  3.  c;28.  s.  7.  it  is  further  enacted,  andjnsticMol 
"  That  it  shall  and  may  be  lawful  for  any  justice  of  the  peace,  P*""  "IISLa. 
"  upon  information  made  to  him  on  oath,  by  any  credible  per-  ^^^t  on  a 
son  or  persons,  that  there  is  cause  to  suspect  that  any  mer-  tnspicion  of 
chandizes,  goods,  stores,  or  things  (suspected  to  have  been  ^''^JJ^^S* 
"  stolen  or  unlawfully  come  by,  or  taken  from  some  ship  or 
**  vessel  in  the  said  river)  are  concealed  in  any  dwelling-house, 
*'  warehouse,  out-house,  yard,  garden,  or  other  place,  by  warrant 
"  under  his  hand  and  seal,  to  cause  every  such  dwelling-house, 
"  warehouse,  out-house,  yard,  garden,  and  place  to  be  searched 
**  in  the  day-Ume;  and  if  any  such  merchandizes,  goods,  stores, 
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or  things  shall  be  foand  therein,  to  cause  the  same  to  be  depop 
sited  and  kept  in  some  place  of  safety;  and  also  to  cause  the 
person  or  persons  in  whose  house,  warehouse,  out-house, 
yard,  garden,  or  other  place  the  same  shall  be  found,  to  be 
brought  before  him,  or  any  other  justice  or  justices  of  the 
peace  for  the.  same  county,  city,  division,  liberty,  or  place; 
and  if  such  person  or  persons  shall  not  give  an  account  to  the 
satisfaction  of  such  justice  or  justices  how  he,  she,  or  they 
came  by  the  same,  or  shall  not  within  some  reasonable  and 
convenient  time,  to  be  set  by  such  justice  or  justices,  produce 
the  party  or  parties  of  or  from'  whom  he,  she,  or  they  bought 
or  received  the  same  merchandizes,  goods,  stores,  or  things, 
that  then  the  person  or  persons  in  whose  house,  warehouse, 
out-house,  yard,  garden,  or  other  place  the  same  shall  be 
found,  shall  be  deemed  and  adjudged   guilty  of  a  misde- 


meanor. 


The  goods  shall 
be  deposited 


offender  being 
convicted  of 
cither  of  the 
niisdemcauors. 


t  SecU  8.    By  2  Geo.  3.  c.  28.  s.  8.  it  is  enacted,  *'  That 
upon  any  person  or  persons  being  convicted  of  either  of  the 
officers  on  Uie  '  **  ^^^  last-mentioned  misdemeanors,  it  shall  and  may  be  lawful 

for  such  justice  or  justices,  before  whom  such  person  or  per- 
sons was  or  were  convicted,  to  cause  such  merchandizes,  goods, 
stores,  or  things  to  be  deposited  in  the  custody  of  the  church- 
wardens or  overseers  o(  the  poor  of  the  place  where  they  shall 
'^  have  been  so  first  deposited  as  aforesaid  (who  are  hereby  re- 
quired to  receive  the  same),  or  in  any  other  convenient  place, 
for  any  time  not  exceeding  thirty  days;  and  to  order  such 
"  churchwardens  or  overseers  of  the  poor,  or  one  of  them,  if  the 
same  shall  happen  to  be  in  any  of  the  parishes  or  places  within 
the  bills  of  mortality,  tt)  insert  immediately  an  advertisement  in- 
some  public  newspaper;  and  if  the  same  shall  happen  to  be  in 
any  other  parish  or  place,  to  cause  notice  to  be  immediately 
given  by  some  public  cryer,  and  by  affixing  on  the  church  or 
chapel  door  a  notice  in  writing,  describing  such  merchandizes, 
goods,  stores,  or  things,  and  where  the  same  shall  have  been 
so  deposited,  to  the  end  that  persons  having  lost  any  such,  or 
any  reputable  person  on  their  behalf,  may  come  and  claim  the 
same,  within  thirty  days  from  the  time  of  giving  and  affixing 
**  such  notice  as  aforesaid ;  and  in  case  any  person  or  persons  do 
''  or  shall,  within  the  space  of  such  thirty  days,  prove  his,  her, 
or  their  property  in  and  to  the  said  merchandizes,  goods, 
stores,  or  things,  upon  oath,  to  the  satisfaction  of  one  or  mere 
justice  or  justices  as  aforesaid,  that  then  such  justice  or  jus- 
**  tices   shall   order  restitution    of  such  merchandizes,   goods, 
stores,  or  things  to  be  made  to  the  owner  or  owners  thereof, 
after  paying  the  reasonable  charges  of  seizing,  removing,  depo- 
siting, and  giving  public  notice  as  aforesaid,  and  also  reason* 
able  compensations  to  the  person  or  persons  giving  such  in- 
**  formation  as  aforesaid ;  such  charges  and  compensations  to  be 
"  settled  and  ascertained  by  such  justice  or  justices:  but  if  at 
"  the  end  of  the  said  thirty  days  (notice  havmg  been  given  as 
''  aforesaid)  no  such  proof  shall  be  made  as  aforesaid,  the  said 
"  merchandizes,  goods,  stores,  or  things  shall  be  sold   by  the 
**  churchwardens  or  overseers,  in  whose  custody  the  same  shall 

**  have 
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**  have  been  deposited  a^  aforesaid,  for  the  best  price  that  cair 
reasonably  be  had  4  and,  after  deducting  the  charges  so  settled- 
as  aforesaid,  the  remainder  of  the  money  arising  from  such 
sale  shall  be  given»  one  moiety  thereof  to  the  person  or  per- 
sons so  apprehending  or  giving  information  as  aforesaid  (as 
the  case  shall  be)  of  the  party  or  parties  guilty  of  the  misde- 
meanors as  aforesaid,  or  either  of  them,  and  the  other  moiety 
to  the  poor  of  the  parish  or  place  where  such  merchandizes, 
goods,  stores,  or  thmgs  shall  have  been  so  first  deposited  as 
aforesaid." 

t  Sect.  9*    By  d  Geo.  3.  c.  8d.  a.  9*  it  is  further  enacted.  Pawnbrokers 
That  every  person  to  whom  any  goods,  stores,  or  things  be-  °^^  •^"P  •***"*■ 
longing  to  sh^  or  vessels  shall  1^  brought  and  offered  to  be  ha*'^^^ 

*'  sold,  pawned,  or  delivered,  shall,  and  he  or  she  is  hereby  eaw  ttoleii. 

powered  and  required  (there  being  reasonable  cause  to  suspect 

that  such  merchandizes,  goods,  stores,  or  things  were  stolen, 

or  unlawfully  come  by,  from  or  out  of  any  ship  or  vessel  in  the 

said  river)  to  apprehend,  secure,  and  carry  before  a  justice  of 

**  the  peace  for  the  county,  city,  division,  liberty,  or  place  where 
the  same  shall  be  so  brought  or  offered,  the  person  or  persons 
so  bringing  or  offering  the  same,  and  in  the  meantime  to  secure 
such  merchandizes,  goods,  stores,  or  things,  and  such  person 
or  persons  so  apprehended  shall  be  dealt  with,  and  such  mer- 
chandizes, goods,  stores,  or  things  shall  be  deposited  and  dis- 
posed of,  in  the  same  manner  as  if  he,  she,  or  they  had  been 
apprehended  by  the  constable,  headborough,  beadle,  or  watch- 

"  man  as  aforesaid/' 

t  Sect*  10.  By  2  Geo.  3!  c.  28.  s.  10.  it  b  further  enacted,  Penons  p;iiilty 
*'  That  every  person  deemed  and  adjudged  guilty  of  any  of  the  ^IJ^^Jj^^, 
**  misdemeanors  aforesaid  shall,  for  every  such  misdemeanor,  ]JJ^J?^J^ 
"  forfeit,  for  the  first  offence,  the  sum  of  forty  shillings;  for  the 
*'  second  offence,  the  sum  of  four  pounds;  and  for  every  subse- 
<][uent  offence  the  sum  of  four  pounds ;  all  which  said  respec- 
tive forfeitures  shall  and  may  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  every  such  offender  (rendering  to 
him,  her,  or  them  the  overplus,  after  charges  of  the  said  dis- 
tress and  sale  deducted),  by  warrant  under  the  hand  and  seal, 
or  hands  and  seals,  of  any  one  or  more  of  such  justice  or  jus- 
tices before  whom  such  offender  was  convicted;  which  for- 
feiture shall  be  paid,  one  moiety  thereof  to  the  person  appre- 
hending such  offender  or  offenders,  or  giving  information,  as 
"  the  case  shall  be,  and  the  other  moiety  thereof  to  the  said 
master,  wardens,  and  assistants  of  the  said  corporation,  to  be 
distributed  among  the  poor  decayed  seamen,  and  their  widows, 
*'  under  the  care  of  the  said  corporation;  and  if  the  said  respec- 
'*  tive  forfeitures  shall  not  be  paid,  nor  sufficient  distress  shall  be 
"  found  whereon  to  levy  the  same,  then  the  said  justice  or  jus- 
*'  tices  shall  and  may  commit  every  such  offender  so  convicted 
"  as  aforesaid  to  the  common  gaol,  or  other  prison  or  house 
^'  of  correction  within  his  or  their  jurisdiction,  without  bail  or 
''  mainprize,  for  the  space  of  one  month  for  the  first  offence,  and 
'*  for  the  second  offence  for  the  space  of  two  months,  and  for 

'"every 
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''  «^ry  subseqiitot  offancey  iilitil^acfa  offender  shdl  be  disduvged 
'^'by  order  of  the  court  of  general  or  qQarter-sesaions/' 

Conrictiona  of  f  Sect.  11.  By  2  Geo.  3.  c.  28.  s.  1 1  •  it  is  fuither  enacted, 
inch  "***('^  **  That  every  conviction  of  any  offender  in  any  of  the  said  mis- 
certifi^tothe  ''demeanors  shall  be  certified  by  the  justice  or  justices  of  the 
''  peace  making  the  same^  to  the  next  general  or  quarter^sessions 
"  of  the  peace^  to  be  filed  and  entered  among  the  records  of  the 
**  said  session;  which  said  conviction  shall  be  good  and  effectual 
'*  in  law,  to  all  intents  and  purposes,  and  shtdl  not  be  quashed, 
''  set  aside^  or  be  adjudged  void  or  insufficient  for  want  of  any 
*^  other  form  or  words  whatsoever;  nor  be  liable  to  he  removed 
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Persons  cnttbig 
any  cables  or 
other  fasts  of 
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transported  for 
seTen  years. 


OflEenders  dis* 
covering  two 
accompTiceSf' 
intitled  to 
pardon* 


**  by  certiorari  into  his  majesty's  court  of  king's  bench,  but  shall 
**  be  deemed  and  taken  to  be  final,  to  all  intents  and  purposes 
*'  whatsoever." 

t  Sect.  12.  By  2  Geo.  3.  c.  28.  s.  12.  it  is  further  enacted. 
That  every  person  who  shall  buy  or  receive  any  part  of  the 
cargo  or  loading  of,  or  any  goods,  stores,  or  things,  of  or  be- 
longing to  any  ship  or  vessel  in  the  said  river,  knowing  the 
same  to  be  stolen  or  unlawfully  come  by;  or  shall  privately 
buy  or  receive  any  such  goods,  stores,  or  things,  or  any  part 
of  such  cargo  or  loading,  by  suffering  any  door,  window,  or 
shutter  to  be  left  open  or  unfastened  between  sun-setting  and 
sun-rising  foir  that  purpose,  or  shall  buy  or  receive  the  same, 
or  any  of  them,  at  any  time,  in  any  clandestine  manner,  firom 
any  person  or  persons  whomsoever,  shall,  being  thereof  con- 
victed by  due  course  of  law  (although  the  principal  felon  or 
felons,  offender  or  offenders,  has  or  have  not  been  convicted  of 
stealing  or  unlawfully  procuring  the  same),  be  transported  for 
fourteen  years  to  any  of  his  majesty's  colonies  or  plantations  in 
America,  according  to  the  laws  in  force  for  the  transportation 
of  felons." 

t  Sect.  13.  By  2  Geo.  3.  c.  28.  s.  13.  it  is  further  enacted, 
''  That  if  any  person  or  persons  shall  cut,  damage  or  spoil  any 
**  cordage,  cable,  buoys,  buoy  rope,  headfast,  or  other  fast,  fixed 
**  to  any  anchor  or  moorings  belonging  to  any  ship  or  vessel  at 
**  anchor  or  mooring  in  the  river  Thames,  or  any  rope  used  for 
^  the  purpose  of  mooring  or  rafting  masts  or  timber,  or  shall  be 

aiding  or  assisting  therein,  with  an  intent  to  steal  the  same ; 

such  person  or  persons  shall,  being  convicted  thereof  on  the 
**  oath  of  two  or  more  credible  witnesses,  be  transported  to  some 
'*  of  his  majesty's  plantations  in  America  for  the  space  of  seven 
<«  years,  according  to  the  laws  now  in  force  for  the  transportation 
**  of  felons." 

t  Sect.  14.  By  2  Geo.  3.  c.  28.  s.  14.  it  is  further  enacted. 
That  if  any  person,  being  out  of  prison,  shall,  by  stealing,  or 
unlawfully  receiving,  any  part  of  any  cargo  or  lading,  of,  or  any 
goods,  stores,  or  things  belonging  to,  or  out  of,  or  from  any  ship 
or  vessel  in  the  said  river,  and  shall  afterwards  discover  two  or 
more  persons  who  shall  have  bought  or  received  any  stolen  or 
unlawfully  procured  goods,  stores,  or  things,  or  any  part  of  any 
cargo  or  lading  of,  or  belonging  to,  or  by,  from  or  out  of  any 
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**  ship  or  ¥e89el  in  the  said  river;  knowing  the  same  to  be  stolen^ 
'**  or  anlawfiilly  plrocured|  so  as  two  "or  more  of  the  persons  dis- 
**  covered  shall  be  convicted  of  such  buying  or  receiving ;  every 
*^  person  so  discovering  shall  have  and  be  intided  to  the  gracious 
'**  pardon  of  his  majesty,  his  heirs  and  successors,  for  all  suchfe- 
**  ionies  by  him  or  her  committed  at  any  time  or  times  before  such 
"  discovery  made ;  which  pardon  shall  be  likewise  a  bar  to  any 
'*  appeal  brought  for  any  such  felony/' 

t  Sect.  15,  By  %  Geo.  3.  c.  28.  s.  15.  it  is  enacted,  '^  That  if  Penons  nayi- 
**  after  the  publication  of  any  such  orders,  rules,  and  regulations  P^^  bomb- 
''  by  the  said  master,  wardens^  and  assistants,  any  person  or  per-  teiJd'auhe^ 
*'  sons  shall  row  or  navigate,  within  the  limits  aforesaid,  any  such  T^rhuhf-Haim, 
**  boat  as  is  hereinbefore  directed  to  be  entered,  marked,  and  "^''  **  '^^ 
'^  numbered,  not  being  so  entered,  marked,  and  numbered  as  foru'iM^ 
f*  aforesaid ;  or  having  a  false  mark  or  number,  or  not  having  the 
''  real  name  or  names,  and  places  of  abode,  of  the  owner  or  owners 
^  of  such  boat  inscribed  thereon,  or  not  having  such  names  and 
figures  kept  fair  and  legible,  in  such  manner  as  shall  have  been 
directed  and  required,  from  time  to  time,  by  such  orders,  rules, 
and  regulations ;  in  each  of  the  cases  aforesaid,  every  such  per- 
son, being  thereof  convicted  before  one  or  more  justice  or  jus- 
tices of  the  peace  of  any  county,  city,  division,  liberty,  or  pkce, 
'^  near  or  adjoining  to  the  said  river,  upon  his  or  her  own  confes- 
sion, or  the  oath  of  one  or  more  credible  person  or  persons, 
shall,  for  every  such  o£fence,  forfeit  and  pay  the  sum  of  forty 
''  shillings ;  one  moiety  whereof  to  be  paid  to  the  person  or  per- 
"  sons  who  shall  give  information  of,  and  prosecute  to  conviction, 
'*  such  o£fender  or  offenders  as  aforesaid,  and  the  other  moiety 
^  to  the  said  master,  wardens,  and  assistants  of  the  said  corpor»- 
"  tion,  to  be  applied  by  them  as  aforesaid :  and  it  shall,  and  may 
**  be  lawful  for  any  person  or  persons,  upon  discovery  of  any  such 
**  offence  or  offences,  to  seize  and  detain  any  such  boat,  with  all 
**  her  tackle,  apparel,  and  furniture  thereunto  belonging ;  and 
*f  shaU  thereupon,  within  the  space  of  forty-eight  hours  after  such 
seizure  made,  give  information  thereof,  and  of  the  nature  of  the 
offence^'  to  any  one  or  more  justice  or  justices  of  the  peace  as 
aforesaid,  who  shall  proceed  to  hear,  and  shall  determine,  as  soon 
as  conveniently  may  be,  upon  such  information;  and  if  such 
^  forfeiture  shall  not  be  paid  within  the  space  ojf  twenty-four 
"  hours  after  conviction,  then  the  same  shall  be  raised  by  sale  of 
the  said  boat,  and  her  tackle  and  appurtenances ;  and  every 
^justice  of  the  peace,  within  his  jurisdiction,  is  hereby  authorised 
aftd  required  to  issue  his  warrant  under  bis  hand  and  seal,  di- 
rected to  the  constable,  or  some  other  peace-officer  of  the 
parish  or  place  in  which  such  boat  so  sei^Eed  as  aforesaid  shall 
be  detained',  to  cause  sale  to  be  made  thereof,  and  all  her  tackle 
and  appurtenances,  with  all  convenient  speed,  for  raising  the 
money  forfeited  for  the  said  offence  as  aforesaid,  rendering  to 
*f  the. offender  or  offenders  the  overplus  (if  any  there  shall  be) 
**  after  deducting  the  charges  of  detaining  and  selling  such  boat«'' 

^^  Sect,  16.  By  2 Geo.  3.  c.  28.  s.  1 64  it  is  further  enacts,  IS^^rfJ^ 
**  That  the  said  master,  wardens,  and  assistants  shall  and  may,  Trm^'Emm 
**  and  they  are  hereby  authorised  and  required,  on  any  complaint  nwy  hetrcwiH 

**  to  pl*^^* 
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'^  to  be  made  to  theiki  by  any  credible  persola  or  persons^  of  any 
*^  thefts,  robberies,  frauds,  4r  other  illegal  practices  being  carried 
'^  on,  or  reasonaUy  suspected  to  be  carried  on,  in  any  boat  so  to 
*^  be  numbered  awl  marked  as  aforesaid,  to  summon  the  owner  or 
'  **  owners  thereof  to  appeal-  before  them,  or  any  five  or  more  of 

them,  at  the  TrinUy^muse  in  Water-kme,  or  other  usual  place 
of  meeting  appointed,  or  to  be  appointed,  at  such  time  as  they 
shall  appoint ;  at  which  time  and  place  the  said  master,  wardens, 
**  and  assistants,  or  an^  five  or  more  of  them,  shall  inquire  into 
"  the  said  complaint  m  a  summary  way ;  and  in  case  the  said 
complaint  shall  be  proved  to  their  satisfaction^  and  they  shall 
so  think  fit,  they  the  said  master^  wardens,  and  assistants,  or  any 
''  five  or  more  of  them^  being  a  majority  of  the  members  then 
present,  may  thereupon  take  away  and  totally  abolish  the  said 
number  so  given  to  the  said  boat  as  aforesaid ;  and  also  may, 
for  the  future,  refuse  to  enter,  as  before  directed,  any  boat  of 
or  belonging  to  such  owner  or  owners ;  any  thing  hereinbefore 
"  contained  to  the  contrary  notwithstanding/' 

In  what  cases  f  Sect.  17.  By  2  Geo.  3.  c.  28.  s.  ]?•  it  is  enacted,  "  That 
bumb-boato  •*  where  any  person  or  persons  shall  be  convicted  of  any  offence 
iSTbe  bimied.     **  against  this  act,  by  which  is  incurred  the  forfeiture  of  any  boat, 

with  her  tackle  and  appurtenances,  aiid  concerning  which,  after 
such  conviction,  no  provision  is  hereby  made,  it  shall  and  may 
be  lawful  to  and  for  such  justice  or  justices  of  the  peace,  before 
**  whom  such  conviction  shall  be  had,  or  any  other  justice  or  jus- 
**  tices  of  the  peace  of  and  for  any  county,  city,  division,  liberty, 
^'  or  place  adjoining  to  the  said  river  Thames,  on  conviction  had, 
''  and  they  are  hereby  respectively  authorised  and  required  to  cause 
such  boat,  with  her  tackle  and  appurtenances,  to  be  totally  burnt 
and  destroyed,  within  six  days  next  after  such  conviction  as 
aforesaid,  by  warrant  under  the  hand  and  seal  or  hands  and 
seals  of  such  justice  or  justices,  directed  to  the  constable  or 
other  peace-officer  of  the  parish  or  place  adjoining  to  the  said 
river,  or  where  such  conviction  shall  be  had ;  which  said  con- 
^  stable,  or  other  peace-officer  shall  thereupon  cause  such  boat, 
**  tackle,  and  appurtenances  to  be  so  burnt  and  destroyed,  within 
**  the  time  aforesaid/' 

Any  person  f  Sect.  18.  By  2  Geo.  3.  c.  28.  s.  18.  it  is  enacted,  ''  That  it 

nay  apprehend  «  g)||ji  ^^  Qn^y  ^^  lawful  for  any  persou  or  persons,  by  the  autho* 
e  o  tn  er.      ,,  ^^^  ^^  ^.^  ^^^  ^^ ^  without  any  other  warrant,  to  apprehend 

any  offender  or  offenders  committmg  any  of  the  offences  herein- 
before mentioned,  and  intended  by  this  act  to  be  redressed,  and 
^*  with  all  convenient  speed  to  convey  or  deliver  every  such  of- 
'*  fender  or  offenders  to  a  constable,  or  some  other  peace-officer 
of  the  county,  city,  division,  liberty,  or  place  in  or  near  to  which 
the  offence  shall  be  committed,  or  the  offender  or  offenders 
shall  be  apprehended,  in  order  to  be  conveyed  before  some 
justice  of  the  peace  for  such  county,  city,  Uberty,  or  place, 
there  to  be  dealt  with  according  to  law/' 

SSSLJ^e  '*'  '^^^  ^^*  ®y  ^ ®®^'  ^'  ^-  **•  ■•  ^^  **  "  enacted,  '*  That  in 
2te^^  o/tbe  ''  ^^'^^  ^'^y  person  or  persons  acting  in  the  execution  of  any  of 
■at  gnihy  «f  **  the  powers  granted  by  this  act,  shaU  be  obstructed  thereb,  every 
rxLONT.  t€  person 


44 
U 
4* 
44 
44 
44 


44 
44 
44 


44 
t( 
44 
44 
44 


<€ 


Ch.  19.     lJiB£^XiY^JUmwng  SMpt?  Stom,  isc  BSft 

**  peiwm  so  obstiructiagj  and  all  such  as  shall  act  in  their  assist'^ 
*'  aDce,  shall,  on  being  thereof  convicted  before  the  justices  of  the 
''  peace,  at  the  general  or  quarter-session  of  the  county  or  city 
**  adjoining  to  the  said  river,  upon  the  oath  of  two  or  more  credi- 
^  ble  persons,  be  transported  to  any  of  his  majesty's  plantations 
**  in  America,  for  the  space  of  seven  years,  according^  to  the  law 
*'  or  laws  now  in  force  for  the  transportation  of  felons/' 

t  Sect.  20.   By  2  Geo.  3.  c.  28.  s.  20.  it  is  further  enacted^  Whatpenons 
**  That  in  all  actions,  suits,  trials,  and  other  proceedings,  which  ™>7  ^  ^'^y- 
**  shall  or  may  be  bad  in  pursuance  of  this  act,  or  in  relation  to  "SSJi?^* 

any  matter  or  thing  herein  contained,  any  member  of  the  said 
**  corporation,  or  any  inhabitant  of  the  parish,  town,  or  place  in 
*'  which  any  offence  shall  be  committed,  contrary  to  the  true  intent 

and  meaning  of  this  act,  or  wherein  any  conviction  shall  be  made 

pursuant  hereto,  shall  be  admitted  to  give  evidence,  and  shall 
"  be  deemed  a  competent  witness,  notwithstanding  his  being 
**  such  member  of  the  said  corporation,  or  his  or  her  being  such 
^*  inhabitant  as  aforesaid." 

t  Sect.  21.  By  2  Geo.  3.  c.28.  s.  21.  it  is  also  enacted,  ''That  jaiticesshaU 
**  in  all  cases  where  an  oath  is  bv  this  act  directed  to  be  taken  by  adraiiiuter  oaths 
**  any  person  or  persons,  it  shall  and  may  be  lawful  for  any  one  *"^ 
^  or  more  justice  or  justices  of  the  peace  within  the  coun^,  city, 
**  division,  liberty,  or  place,  where  the  matter  to  be  sworn  to  shdl 
^  arise,  and  he  and  they  is  and  are  respectively  hereby  authorised 
''  and  required  to  administer  the  same  without  fee  or  reward.'* 

t  Sect.  22.  By  2  Geo.  3.  c.  28.  s.  22.  it  is  further  enacted,  xhe  time  ^thin 
^'  That  if  any  action  or  suit  shall  be  commenced  or  brought  ^h>ch  protecu- 
'*  against  any  justice  or  justices  of  the  peace,  or  the  said  master,  ^^">urttoke 
<'  wardens,  and  assistants,  or  any  of  them,  or  other  officer  or  per- 
**  son  whatsoever,  acting  in  the  execution  of  any  of  the  powers 
''  in  them  hereby  vested,  for  doing,  or  causing  to  be  done,  any 
*^  thing  in  pursuance  of  this  act,  concerning  any  of  die  said  of- 
'^  fences,  the  same  shall  be  laid  in  the  county  of  MiddkseXf  or 
'^  city  of  London^  and  not  elsewhere ;  and  shall  be  commenced 
''  within  six  months  next  after  such  cause  of  action  accrued ;  and 
'*  the  defendant  or  defendants  therein  may  plead  the  general  issne, 
''  and  give  this  act  and  the  special  matter,  in  evidence,  at  any  trid 
*^  to  be  had  thereupon,  and  that  the  same  was  done  in  pursuance 
'*  and  by  the  authority  of  this  act :  and  if  it  shall  appear  so  to  have 
''  been  done,  or  that  such  action  or  suit  was  brought  after  the 
''  time  before  limited,  or  in  any  other  place,  that  then  the  jury 
''  shall  find  for  the  defendant  or  defendants ;  and  if  upon  such 
action  a  verdict  shall  be  given  for  the  defendant  or  defendants ; 
or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuited,  or  dis- 
continue his,  her,  or  their  action  or  suit,  after  the  defendant  or 
defendants  shall  have  appeared ;  or  if,  upon  demurrer,  judg- 
**  ment  shall  be  given  against  the  plaintiff  or  plaintiffs,  then  the 
''  defendant  or  defendants  shall  and  may  recover  treble  costs,  and 
**  have  such  remedy  for  the  same,  as  any  defendant  or  defendants 
*  hath  or  have  in  any  case  by  law.** 

t  Sect.  23.  By  2  Geo.  3.  c.  28.  s.  23.  it  is  further  enacted,  ThisbapubUc 
''  That  this  act  shall  be  deemed,  adjudged,  and  taken  to  be  a  *ct 

'•  public 
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''  public  act;  and  be  ludiciallj  taken  notice  of  as  such  by  all 
'^  judgies,  justices,  and  other  persons  whomsoever,  without  the 
**  same  bemg  specially  pleaded." 

t  Sect,  24.  It  has  been  determined  that  the  words  of  the 
twelfth  and  fourteenth  sections  of  the  above  statute  make  the 
offence  of  buying  or  receiving  any  part  of  a  ship's  cargo,  knowing 
the  same  to  have  been  stolen,  a  felony ;  and  therefore  the  court  of 
king's  bench  will  not  bail  a  person  committed  for  such  felony.  ( t) 

Receiving  Chases  in  Action. 

None  of  the  statutes  against  receivers  extended  to  the  receipt 

of  choses  in  action,  but  merely  to  goods  and  chattels ;  to  remedy 

this  defect,  by  the  3  Geo.  4.  c.  24.  s.  1.  it  is  enacted,  that  ^'all 

persons  who  shall  receive  or  buy  any  exchequer  order  or  tally, 

or  other  order,  entitling  any  other  person  or  persons  to  any 

annuity  or  share  in  any  parliamentary  fund,  or  any  exchequer 

*'  bill,  bank  note.  South  Sea  bond.  East  India  bond,  dividend 

warrant  of  the  bank  of  England,  South  Sea  company.  East 

India  company,  or  any  other  company,  society  or  corporation, 

'^  bill  of  exchange,  navy  bill  or  debenture,  goldsmith's  note  for 

the  payment  of  money,  or  other  honi,  order  or  warrant,  bill 

or  promissory  note  for  payment  of  money,  knowing  the  same  to 

"  have  been  stolen,  shall  be  liable  to  be  prosecuted  and  punished 

*^  respectively  for  felony  or  misdemeanor  as  the  case  may  be,  in 

''  like  manner  as  persons  receiving  or  buying  stolen  goods  and 

''  chattels,  knowing  the  same  to  have  been  stolen,  are  by  the  laws 

''  now  in  force  liable  to  be  prosecuted  and  punished.'^ 

s.  £.  enacts    *'  that  all  powers,  provisions,  and  enactments, 

**  contained  in  the  several  acts  now  in  force,  relative  to  the  search- 

**  ing  for  and  discovery  of  stolen  goods  and  chattels,  and  to  the 

**  apprehending,  prosecuting,  and  punishing  of  persons. receiving 

'f  or  buying  stolen  goods  or  chattels,  knowing  the  same  to  have 

j***^  ***JS^d"  *'  ^^^^  stolen,  shall  extend,  and  be  deemed  and  construed  to  ex- 

ingi  J^to  be  is  "  tend,  to  the  searching  for  and  discovery  of  any  such  stolen  order, 

force.  ^'  tally,  bill,  bond,  warrant,  debenture,  or  note,  and  to  the  appre- 

'f  bending,  prosecuting,  and  punishing  of  persons  receiving  or 

**  buying  any  such  stolen  order,  tally,  bill,  bond,  warrant,  deben- 

**  ture,  or  note,  knowing  the  same  to  have  been  stolen,  in  the 

''  same  manner  as  if  the  said  powers,  provisions,  and  enactments 

**  were  herein  severally  recited  and  re-enacted." 

3  Geo.  4.  c.  24.  s.  3.  enacts,  **  Thait  in  all  cases  where 
'^  the  offence  of  persons  buying  or  receiving  stolen  goods  or 

**  chattels. 
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(1)  The  words  of  the  statnte,  s.  If.  do  not  make 
the  bujiog  or  receiving  a  part  of  a  ship*!  cargo,  &c. 
a  felony,  yet  sect.  14  teems  to  consider  the  gaiity 
receivers  as  febns ;  for  thereby  any  person  stealing 
or  unlawfally  receiving  snch  stolen  goods  know- 
>Dgly>  shall,  on  discovering  two  other  offenders,  be 
entitled  to  a  pardon  for  aU  mehfdonitt. 

However,  the  leg^atare  in  another  act,  st.  39, 
40  Geo.  3,  c.  87.  a.  If.  which  reciting  that "  where- 
as by  st  f  Geo.  S.  c.  38.  persons  guilty  of  certain 
offences  are  puniahtble  by  transportation  for  four- 


teen years,  but  the  said  offences  not  being  by  the 
said  act  declared  to  be  felony,  the  trial  thereof  may 
in  all  cases  be  put  off,  by  means  of  a  traverse,  to 
the  next  sessions  after  finding  the  bill  of  indictment 
for  the  same,  and  in  the  mean  time  the  offender  be 
bailed,  &c.'*  for  remedy  whereof  it  u  enacted,  that 
the  offender  shall  be  tried  without  being  allowed  a 
traverse.  It  is  observable  that,  by  this  act,  the  le- 
g^ature  assumes  that  the  offences  in  the  st  f  Geo. 
3.  c.  28.  are  misdemeanors  only,  contrary  to  the 
decision  in  the  e«se4tf  Rex  «.  Wyatt 
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'*  chattels^  or  any  stokn  order,  tally,  bill,  bcHid,  warrant,  de- 

''  b^ature,  or  note^  knowing  the  same  to  have  been  stolen,  shall  Aooessaries 

**  be  deemed  and  coaatrued  to  be  felony ;  such  offender  shall  ^J^  ^?^. 

"  and  may  be  tried  and  convicted  as  well  before  as  after  the  trial  pai^^^t!^' 

**  of  the  principal  felon,  and  whether  the  said  principal  felon 

**  shall  have  been  apprehended  or  shall  be  amenable  to  justice 

"  or  not." 

Receiving  Naval  and  Public  Stores. 

t  Sect.  1.  By  9  and  10  Will.  3.  c.  41.  it  is  bbcited,  "  That  i  Geo.iv&S5. 
"  notwithstanding  divers  good  laws  made  and  enacted,  for  the  ^  ^*®-  ^-  *•  ®' 
"  preventing  of  the  stealing  and  embezzlement  of  his  majesty's 
''  stores  of  war,  and  naval  stores,  those  frauds,  thefts,  and  em* 
**  bezzlements  are  frequently  practised,  and  the  convicting  of 
''  such  offenders  is  rendered  difficult  and  impracticable,  by  reason 
it  rarely  happens  that  direct  proof  can  be  made  of  such  of- 
fender's immediate  taking,  embezzling,  or  carrying  away  any  of 
**  his  majesty's  said  stores  of  war  and  naval  stores  out  of  or  from 
'^  his  majesty's  store-houses,  docks,  yards,  ships,  ordnance,  or 
other  places  for  keeping  and  preserving  the  same,  but  Only  that 
such  goods  are  marked  with  the  king's  mark,  and  found  in  the 
custody  and  possession  of  the  said  person  accused  for  stealing 
or  embezzling  the  same,  to  the  great  encouragement  of  such 
''  wicked  offenders,  and  to  his  majesty^s  and  the  kingdom's  great 
^  damage:  for  preventing  such  embezzlements  for  the  future, 
"  and  for  the  more  effectual  execution  of  the  laws  and  statutes 
**  already  in  force  against  such  embezzlements  and  thefts,  it  is 
*'  therefore  enacted,  that,  from  and  after  the  four*and-twentieth 
**  day  of  June,  one  thousand  six  hundred  and  ninety-eight,  it 
**  shall  not  be  lawful  to  or  for  any  person  or  persons  whatsoever, 
''  other  than  persons  authorized  by  contracting  with  his  majesty  V  i^o^ariike  or 
"principal  officers  or  commissioners  of- the  navy,  ordnance,  or  naTalttons^ez- 
**  victualling-office,  for  his  majesty's  use,  to  make  any  stores  of  J?P*  *>'  ^« 
"  war  or  naval  stores  whatsoever,  with  the  marks  usually  used  to  i^"£[d«%ith 
*'  and  marked  upon  his  majesty's  said  warlike  and  navd  or  ord-  theking's 
"  nance  stores ;  that  is  to  say,  any  cordage  of  three  inches  and  BMrM*  Ace 
upwards,  wrought  with  a  white  thread  laid  the  contrary  way, 
or  any  smaller  cordage,  to  wit,  from  three  inches  downwards, 
"  with  a  twine  in  lieu  of  a  white  thread,  laid  to  the  contrary  way 
'^  as  aforesaid,  or  any  canvas  wrought  or  unwrought,  with  a  blue 
*'  streak  in  the  middle,  or  any  other  stores  with  the  broad  arrow/ 
by  stamp,  brand,  or  otherwise,  upon  pain  that  every  such  per- 
son or  persons  /who  shall  make  such  goods  so  marked  as  afore- 
said, not  being  a  contractor  with  his  majesty's  principal  officers 
or  commissioners  of  the  navy,  ordnance,  or  victuallers,  for  his 
majesty's  use,  or  employed  by  such  contractor  for  that  purpose 
''  as  aforesaid,  shall,  for  every  such  offence,  forfeit  such  goods, 
**  and  the  sum  of  two  hundred  pounds,  togedier  with  costs  of  Penaitj. 
**  suit;  one  moiety  whereof  shall  be  to  his  majesty,  and  the  other 
moiety  to  the  informer,  to  be  recovered  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  majesty's  courts  of  record 
at  Westminster,  wherein  no  essoin,  privilege^  protection,  wa^er 
of  law,  injunction,  or  order  of  restraint,  nor  more  than  one  mi- 

parlance,  shall  be  allowed." 

fSect. 
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Peiultjon  per-       f  Sect.  ^  Bj  9  and  10  WiD.  3.  c.  41.  s.  d.  it  is  further  enacted, 

*°°tod*''^     ''  That  such  person  or  per8ons>  in  whose  custody,  possession,  or 

nuirlLe^stores     '^  keeping,  such  goods  or  stores  marked  as  aforesaid  shall  be 

are  found,  &c.    '*  found,  not  being  employed  as  aforesaid,  and  such  person  or 

*B^?^' ^1^  *'  persons  who  shall  conceal  such  goods  or  stores  marked  as 

c.  &  8.  s  and  4,  '^  aforesaid,  being  indicted  and  convicted  of  such  concealment,  or 

the  penalty  of    *^  of  the  having  such  goods  found  in  his  custody^  possession^  or 

*^"  "^Jed**^  ^  '*  keeping,  shall  forfeit  such  goods^  and  the  sum  of  two  hundred 

^    '         *'  pounds,  together  with  the  costs  of  prosecution,  one  moiety  to 

''  bis  majesty,  and  the  other  moiety  to  the  informer,  to  be  re- 

**  covered  as  aforesaid,  and  shall  also  suffer  imprisonment  until 

**  payment  and  performance  of  the  said  forfeiture,  unless  such 

^*  person  shall,  upon  his  trial,  produce  a  certificate  under  the  hand 

''  of  three  or  more  of  his  majesty's  principal  officers  or  commis- 

^'  sionersof  the  navy,  ordnance,  or  victuallers,  expressing  the  num- 

''  bers,  qualities,  or  weights  of  such  goods  as  he  or  she  shall  then 

'^  be  indicted  for,  and  the  occasion  and  reason  of  such  goods 

^*  coming  to  his  or  her  hands  or  possession." 

ConimissioDen  f  Sect.  3.  By  9  and  10  Will.  3.  c.  41.  s.  4.  it  is  further  enacted, 
«1™"5J/'^![1'  "  That  the  said  principal  officers  or  commissioners  of  the  navy, 

nance,  occ  may  .*       _,.*^        tv        /»        %       •        %    *  n        j 

aell  any  of  the  ordnance.  Or  victuallmg-omce  for  the  tune  being,  may  sell  and 
said  stores  so  '^  ditpose  of  any  of  the  stores  aforesaid,  so  marked  as  aforesaid, 
marked,  &c.       u  33  ^jjgy  jjj  qj.  might  have  done  before  the  making  of  this  act ; 

and  that  such  person  or  persons  as  heretofore  have  or  shall 
hereafter  buy  any  such  stores,  or  other  stores  so  marked  as 
^  aforesaid,  of  the  said  principal  officers  or  commanders,  or  by 
**  their  order,  may  keep  and  enjoy  the  same  without  incurring  the 
^  penalty  of  this  act,  or  any  law  to  the  contrary^whatsoever,  upon 
**  producing  a  certificate  or  certificates  under  the  hand  and  seal 
**  of  three  or  more  of  the  said  principal  officers  or  commissioners 
**  of  the  navy,  ordnance,  or  victualling-office,  that  they  bought  such 
^  goods  from  them  the  said  principal  officers  or  commissioners, 
**  or  from  such  person  or.  persons  as  did  buy  the  said  stores  from 
''  die  said  principal  officers  or  commissioners,  at  any  time  before 
^  socfa  stores  were  found  in  their  custody ;  in  which  certificate 
^*  or  certificates  the  quantities  of  sueh  stores  shall  be  expressed, 
"  and  the  time  when  and  where  bought  of  the  said  commission- 
^  ers,  who,  or  any  three  or  more  of  them,  for  the  time  being  are 
^  hereby  empowered  and  directed,  from  time  to  time,  to  give  to 
''  sudi  person  or  persons  who  shall  desire  the  same,  and  have 
^  bought^  and  shall  hereafter  buy  any  of  the  aforesaid  stores, 
^  within  thirty  days  after  the  sale  and  delivery  of  the  said  stores  so 
**  sold;  or.  to  be  sold,  as  aforesaid.'' 

King's  stores  f  Sect.  4y  By  9  and  10  Will.  3.  c  41.  s.  8.  it  is  further  enacted, 

^V.wnt^^*SL  ''  That  nothing  in  this  act  contained  shall  be  construed  to  hinder 

anyshipmdu-    ^^ ^^ :!?.:__,    _n, j :_: «   ^r  ♦U^  ^,^    ^.. 

tress,  so  they 
restored. 


any  of  his  majesty's  stores  to  any  merchant  ship 
'*  isL  distress  or  otherwise,  as  might  lawfully  be  done  before  the 
'^  making  of  tUa  act»  in  case  such  goods  so  lent  be  restored  witb 
*^  all  possible  convenieney ;  and  provided  such  person  or  persons 
''  so  borrowmg  the  said  stores,  from  time  to  time  have  such  certi- 

"  ficate 
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*'  ficate  as  aforesaid,  which  the  said  principal  officers  and  o6in- 

*'  missioners  of  the  navy,  or  commaDder  in  chief,  are  hereby  re* 

«'  quired  to  give  to  the  party  or  parties  that  shall  so  borrow  the 

"  same."     [This  made  a  public  act  by  L  Geo.  1.  sess.  2.  c.  25.  9  Geo.i.c.  8. 

sect.  14.] 

t  Sect  5.  By  1  Geo.  1.  st.  2.  c.  25.  s.  3.  it  is  further  enacted.  The  said  officer 
'*  That  the  said  principal  officers  and  commissioners  of  his  ma-  empowered  to 
"  jesty's  navy,  or  any  one  or  more  of  them,  shall  have  hereby  ImbeSmentof 
"  power  to  enquire,  and  by  warrant  under  his  or  their  hands  and  naval  stores  and 
"  seals,  to  empower  any  person  or  persons  to  search  for  the  same  P«n|«^*heof- 
"  in  all  places,  in  like  manner  as  justices  of  peace  may  do  in  ^  ^^ 
**  case  of  felony,  and  punish  the  offenders  by  such  fine  and  in>- 
*^  prisonment,  as  aforesaid,  the  value  of  the  goods  so  imbezilled 
"  or  filched  away  not  exceeding  the  sum  of  twenty  shillings,  and 
**  cause  the  goods  to  be  brought  in  again,  and  if  the  offence  be  of 
'*  such  nature  as  doth  require  an  higher  and  severer  punishment, 
**  then  that  they,  any  one  or  more  of  them,  may  commit  such 
**  offender  to  the  next  gaol,  or  to  the  custody  of  their  messeng^ 
or  messengers  aforesaid,  till  he  or  they  offending  enter  into  re- 
cognizance with  surety  or  sureties,  according  to  the  nature  of 
"  the  offence,  to  appear  and  answer  to  the  same  in  his  majesty's 
''  court  of  exchequer  or  other  court,  where  his  majesty  shall  ques- 
*'  tion  him  or  them  for  the  same,  within  one  year  following,  or 
**  process  duly  served  for  that  purpose  on  such  offender  or 
*'  offenders.'* 

f  Sect.  6.  By  1  Geo.  1.  st  2.  c.  25.  s.  4.  it  is  further  enacted.  When  the  goods 
*'  That  the  treasurer,  comptf^Uer,  surveyor,  clerk  of  the  acts,  and  imbezilled  are 
-  commissioners  of  the  navy,  for  the  time  being,  or  any  one  or  ^^^lelJlySlr 
**  more  of  them,  where  the  goods  so  imbezilled,  taken,  or  carried  Unss,  olfender 
''  away,  shall  be  under  the  value  of  twenty  shillings,  shall  have  shdl  be  fined. 
*'  full  power  and  authority,  upon  the  oath  of  one  or  more  wit* 
**  nesses  (which  they  or  any  of  them  have  hereby  power  to  adminis- 
^'  ter,)  or  confession  of  such  p^uty  so  offending,  as  aforesaid,  or 
''  other  legal  proof  thereof,  to  convict  the  party  or  parties  so  of- 
fending, by  writing  under  his  or  any  of  their  hands  and  seals, 
and  to  impose  such  fine  or  fines  upon  all  or  every  such  person 
or  persons  so  offending  and  convicted,  as  aforesaid,  as  to  the 
said  treasurer,  comptroller,  surveyor,  clerk  of  the  acts>  and  the 
commissioners  of  the  navy,  for  die  time  being  or  any  one  or 
more  of  them,  shall  in  his  or  their  discretion  seem  meet ;  the 
**  said  fine  or  fines  not  exceeding  double  the  value  of  the  nava| 
'^  goods,  provisions^  victuals,  stores*  or  ammunition  so  imbezilled, 
"  or  earned  away ;  which  fine  or  fines  shall  be  levied  by  distress  FinetobeleWed 
**  and  sale  of  the  goods  of  such  offender,  by  virtue  of  the  warrant  by  distress,  and 
"  of  such  officer  or  officers  who  shall  so  convict  the  said  offender,  ji^^J,JJ^^' 
**  directed  in  manner  aforesaid,  to  the  person  or  persons  afore-  forthreemonths. 
*'  said,  returning  the  overplus,  if  any  there  be,  to  the  owner  of 
^'  such  goods;  or  in  case  no  sufficient  distress  can  be  found,  as 
'^  aforesaid,  the  party  or  parties  so  offending  shall,  by  virtue  of  the 
'^  warrant  of  such  officer  before  whom  such  person  or  persons 
'f  shaU  be  convicted,  be  imprisoned  in  the  next  gaol  for  any  space 
"  of  time  not  exceeding  three  months,  without  bail  or  mainprize.''' 

t  Sect. 
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Nmlttoietim-  f  Sect.  7.  By  1  Geo.  I.  st.  £.  c.  25.  s.  5.  it  is  further  enacted; 
on  rfifphMM^^*  "  That  the  said  treasurer,  comptroller,  surveyor,  clerk  of  the  acts; 
flhali  be  seised  **  and  commissioners  of  the  navy  for  the  time  being,  or  any  one 
by  warrant  of  «  or  more  of  them,  upon  path  of  one  or  more  credible  witnesses 
cr*fi^  *"**°^  "  (which  he  and  they  have  hereby  power  to  administer),  testifying, 

"  That  his  majesty's  naval  goods,  stores,  ammunition,  or  naval  pro- 
visions, or  any  part  thereof,  are  conveyed  into  any  ship  or  ves- 
sel whatsoever,  and  mentioning  the  name  of  such  ship  or  vessel 
being  at  anchor,  and  not  ready  to  sail  that  tide,  within  any  of 
'*  the  roads,  harbours,  creeks,  or  rivers,  within  his  majesty^s  do-' 
''  minions,  or  any  person  or  persons  by  their  or  one  of  their  war- 
rant or  warrants  (in  which  warrant  or  warrants  the  quantity  or 
quality  of  such  goods  shall  be  specified),  thereunto  authorized 
and  appointed  in  the  day-time,  shall  have  full  power  and  autho- 
rity to  go  on  board  any  such  ship  or  vessel  whatsoever,  being 
*'  within  any  of  the  places  aforesaid  ;  and  in  case  resistance  or 
refusal  be  made  lipon  demand,  to  enter  and  break  open  the 
hatches  and  cabins,  or  other  places  of  such  ship  or  vessel,  and 
search  therein  for  any  such  naval  goods,  stores,  ammUniton,  or 
provisions  belonging  to  his  majesty's  navy,  which  have  been  im- 
'*  bezilled,  purloined,  and  taken  away ;  and  the  same  to  seize, 
take,  and  carry  away  to  any  of  his  majesty's  yards  or  storehouses,' 
to  be  applied  to  his  majesty's  use,  unless  the  said  officers  and 
commissioners,  upon  hearing  the  matter,  shall  find  they  were 
unduly  seized,  and  thereupon  restore  them  to  the  party  claim- 
**  ing  the  same,  which  they  are  hereby  empowered  to  do." 

t  Sect.  8.  By  9  Geo.  1 .  c.8.  s.3.  which  recites  the  two  statutes 
above-mentioned,  it  is  enacted,  **  That  if  any  person  or  persons 
shall  be  lawfully  convicted  of  having  in  his,  her,  or  their  cus- 
tody, any  timber,  thick  stuff,  or  plank,  marked  with  the  broad 
''  arrow,  by  stamp  brand,  or  otherwise;  or  of  concealing  any  tim- 
''  ber,  thick  stuff,  or  plank  so  marked,  every  such  person  so  of- 
**  fending  shall  suffer,  forfeit^  and  pay,  as  for  having,  keeping,  or 
*'  concealing  any  other  warlike,  naval,  or  ordnance  stores  contrary 
"  to  the  said  act." 
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t  Sect.  9.  By  9  Geo.  1.  c.  8.  s.  4.  it  is  further  enacted,  **  That 
it  shall  and  may  be  lawful  to  and  for  any  judge,  lustice,  or  jus- 
**  tices,  before  whom  any  offender  or  offenders  shall  be  convicted 
of  any  of  the  crimes  or  offences  before  recited,  enacted,  or 
mentioned  in  this  act,  to  mitigate  the  penalty  for  the  same,  as  he 
<'  or  they  shall  see  cause,  and  to  commit  the  offender  or  offend- 
**  ers  so  convicted  to  the  common  gaol  of  the  county  or  place 
*'  where  the  offence  shall  be  committed,  there  to  remain  without 
bail  or  mainprize  until  payment  be  made  of  the  penalty  and  for- 
feiture imposed  by  this  or  the  said  former  act,  or  mitigated  as 
aforesaid,  or  to  punish  such  offender  or  offenders  corporally, 
^*  by  causing  him,  her,  or  them  to  be  publicly  whipped,  or  com- 
**  mitted  to  some  public  workhouse,  there  to  be  kept  to  hard 
**  labour  for  the  space  of  six  months,  or  a  less  time,  as  to  such 
"  judge,  justice,  or  justices,  in  his  or  their  discretion  shall  seem' 
**  meet ;  any  thing  in  the  said  recited  act^  or  in  any  other  act,  to' 
''  the  contrary  notwithstanding." 

t  Sect. 
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fSect.  11.  By  9  Geo.   1.  c.  8.   s.  5.  it  is  farther  enacted,  Ju«tio»ofis- 
"  That  where  any  dispute  shall  arise  between  the  persons  upon  !I!!:°L^m««trir 
whose  informations  or  oaths  any  person  or  persons  otf  ending  offences  reUting 
in  the  premises,  or  against  the  said  former  act,  shall  be  prose-  toUie«tojre»,&c. 
cuted  and  convicted,  touching  any  right  or  title  to  any  of  the 
forfeitures  or  penalties  before  mentioned,  or  any  part  thereof, 
the  judge,  justice,  or  justices  before  whom  such  offender  or  ' 
**  offenders  shall  be  convicted,  shall  examine  the  matter,  and 
^'  finally  determine  the  same." 

t  Sect.  12.  By  17  Geo.  2.  c.  40.  s.  10.  for  explaining  and 
amending  the  said  statutes  of  9  and  10  Will.  3.  c.  41.  and  9  Geo. 
] .  c.  8.  it  is  enacted,  "  That  it  shall  and  may  be  lawful  to  and  for 
any  judge,  justice,  or  justices  at  the  assizes,  or  justices  of  the 
peace  at  the  general  quarter-sessions  to  be  holden  for  any 
county,  city,  borough,  or  towii-corporatei  to  hear,  try  and  de- 
termine, by  indictment  or  otherwise,  all  or  any  the  crimes  or 
**  offences  mentioned  in  the  said  recited  acts ;  and  that  the  said 
''judge,  justice,  or  justices  of  assize,  or  justices  of  peace  as  afore- 
^  said,  before  whom  such  offender  or  offenders  shall  be  indicted, 
"  or  tried  and  convicted  of  all  or  any  the  crimes  or  offences  in  the 
**  said  recited  acts  mentioned,  may  impose  any  fine,  not  exceeding 
"  the  sum  of  two  hundred  pounds,  on  such  offender  or  offenders; 
*'  one  moiety  to  be  paid  to  his  majesty,  and  the  other  moiety  to 
''  the  informer ;  and  may  mitigate  the  said  penalty  and  forfeitures 
*'  inflicted  by  the  said  recited  acts,  or  either  of  them,  and  to  com- 
**  mit  the  offender  or  offenders  so  convicted  and  fined  to  the  com- 
"  mon  gaol  of  the  county  or  place  where  the  offence  shall  be 
"  committed ;  there  to  remain  Muthout  bail  or  mainprize  until 
**  payment  be  made  of  the  penalty  and  forfeitures  imposed  by 
**  this  or  the  said  former  acts,  or  mitigated  as  aforesaid  ;  or  in 
lieu  thereof,  to  punish  such  gffender  or  offenders  in  the  pre- 
mises corporally  by  causing  him,  her,  or  them  to  be  publicly 
"  whipped,  and  committed  to  some  house  of  correction  or  public 
^  workhouse,  there  to  be  kept  to  hard  labour  for  the  space  of  three 
**  months,  or  less  time,  as  to  such  judge,  justice,  or  justices  of 
^'assize,  or  justices  of  the  peace,  shall  in  his  or  their  discretion 
*'  seem  meet ;  any  thing  in  the  said  recited  acts,  or  in  any  other 
*'  acts,  to  the  contrary  notwithstanding." 

t  Sect.  13.  By  9  Geo.  3.  c.  30.  s.  5.  for  the  more  speedy  and  TreMorerand 
effectual  bringing  to  justice  persons  who  shall  be  guilty  of  stealing  the^in»vy^'«ii^ 
or  embezzling  his  majesty's  naval  stores,  it  is  enacted,  "  That  powered  to  act 
"  it  shall  and  may  be  lawful  to  and  for  the  treasurer,  comptroller,  MJQsticesin 
surveyor,  clerk  of  the  acts,  or  any  commissioner  of  the  navy  for  Sere^m^ti^ed! 
the  time  being,  and  they  are  hereby  respectively  authorized 
and  empowered,  from  time  to  time,  in  all  places  whatsoever, 
*'  to  do,  perform,  exercise,  and  execute,  the  office  and  duty  of  a 
"  justice  or  justices  of  the  peace,  to  all  intents  and  purposes 
^'  whatsoever,  in  causing  any  person  or  persons  who  shall,  at  any 
"  time  or  times,  be  charged  with  stealing  or  embezzling  any  naval 
stores,  the  property  of  his  majesty,  his  heirs,  or  successors,  to 
be  apprehended,  committed,  and  prosecuted  for  the  same;  and 
all  constables,  headboroughs,  keepers  of  gaols  and  prisons,  and 
all  other  officers  whatsoever,  shall,  and  they  are  hereby  respec- 
VOL.  1.  B  "  tively 
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tively  required^  from  time  to  time,  diligently  to  execute,  pet^ 
form,  and  obey,  all  such  warrant  and  warrants  as  shall  be  made, 
'*  directed,  issued,  or  given  to  them,  or  any  of  them,  by  any  one 
or  more  of  the  persons  aforesaid,  touching  any  of  the  matters 
and  things  hereinbefore  contained.^ 

Bex  V.  Black-  f  Sect.  14.  It  is  said,  that  if  a  peace-officer,  who  in  searching 
niaoat^prna,  fgy  other  goods  dlscovers  naval  stores,  and  an  information  is  filed 
S4  Geo.  3™'     I"  pursuance  of  such  discovery  from  him,  he  is  to  be  deemed  the 

informer  within  the  meaning  of  the  statute  17  Geo.  9,.  c.  4.  s.  10. 

Rex  o.  Black-  f  Sect.  \5*  It  is  said  also,  that  although  the  statute  17  Geo.  2« 
™&°«  c.  40.  leaves  an  option  in  the  judge  either  to  inflict  corporal 

punishment  or  impose  a  fine,  the  expectation  of  a  share  of  such 
fine  will  render  a  witness  incompetent  on  an  information  founded 
on  9  and  10  Will.  3.  c«  41. 

Rex  V.  Innell  \  Sect.  l6.  It  is  also  said,  that  the  commissioners  of  the  navy 
and  Another,  cannot  grant  a  warrant  of  commitment  against  any  person  for 
A^ses  179S  J^^ving  naval  stores  in  his  custody,  contrary  to  9  and  10  Will.  3. 
coram  HoTBA If,  c.  41.  until  an  indictment  has  been  preferred  and  found  against 
^oron,  such  o£fender. 

WilKs*8  case,  t  Sect.  17.  It  seems  also  agreed,  that  although  the  indictment 

Hicks's  Hall,  state  that  the  prisoner  **  then  or  at  any  time  before,  not  being  a 
1791.  *"^"*'     "  contractor  with  or  authorized  by  the  principal  officers  or  com^ 

missioners  of  our  said  lord  the  king,  of  the  navy,  ordnance,  or 
victuallers  or  victualling-office,  for  the  use  of  our  said  lord  the 
**  king,  to  make  any  stores  of  war,"  &c.  yet  that  it  is  not  incum- 
bent on  the  prosecutors  to  prove  this  negative  avennent,  but  that 
it  is  incumbent  on  the  defendant  to  shew,  if  the  truth  be  so,  that 
he  is  within  the  exception  in  the  statute. 

Every  person  The  statute  39  and  40  Geo.  i.  c  89-  s.  I.  reciting  the  acts  of 
not  being  a        the  22  Car.  «•  c.  5—9  and   10  W.  3.  c.  41— 9  Geo.  J.  c.  8— 

X^Xli'k^l  *"«•  '7  ^^^'  ^'  ?•  ^-  «•  }^\  and  ^^^  ''  notwithstanding  the 
ingiy»  &c  sell  penalties  and  punishments  inflicted  by  the  said  recited  acts,  the 
or  deliver,  or  stealers,  embezzlers,  and  receivers  of  his  majesty's  warlike  and 
iu^uTpoMesdon  ^^^^>  ordnance,  and  victualling  stores  had  greatly  increased,  so 
any  naval,  ord-  that  it  became  necessaij  to  make  some  further  and  more  effeo^ 
'^■"^'Or^'c-  tual  provision  for  preventing  their  wicked  practices  in  future;" 
&c.  toV™r*'  enacts,  «  That  from  and  after  passing  of  the  act  (a8th  July, 
state,  or  new,  or  "  1800),  every  person  or  persons  (such  person  or  persons  not 
not  more  than  *«  being  a  contractor  or  contractors,  or  employed  as  in  the  said 
rad!!l^h^^;  "  recited  act  of  the  9  and  10  W.  3.  is  mentioned),  who  shaH 
whosballcen-  "  willmgly  or  knowingly  sell  or  deliver,  or  cause  or  procure  to 
ceal  the  same,  '' be  sold  or  delivered,  to  any  person  or  persons  whomsoever; 
areceWer^f^  *'  or  who  shall  willingly  or  knowingly  receive  or  have  in  his,  her, 
stolen  goods,  *'  Or  their  custody,  possession,  6r  keeping,  any  stores  of  war,  or 
*«^JJ«  *"o»-  "  naval,  ordnance,  or  victualling  stores,  or  any  goods  whatsoever 
^^    '^*      "  marked  as  in  the  said  recited  acts  are  expressed,  or  any  canvas 

^*  marked  either  with  a  blue  streak  in  the  middle,  or  with  a  blue 
''  streak  in  a  serpentine  form,  or  any  bewper,  otherwise  called 
'^  buntin,  wrought  with  one  or  more  streaks  of  raised  tape;  (the 
''  said  stores  of  war,  or  naval,  ordnance,  or  victualling  stores,  or 
''  goods  above-mentioned,  or  any  of  them,  being  in  a  raw  or 
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^'  onconverted  state,  or  being  new,  or  not  more  than  one-third 
**  worn;)  and  such  person  or  persons  who  shall  conceal  such 
stores  or  goods,  or  any  of  them,  marked  as  aforesaid,  shall  be 
deemed  receivers  of  stolen  goods,  knowing  them  to  have  been 
^'  stolen,  and  shall,  on  conviction,  be  transported  beyond  the 
**  seas  for  the  term  of  fourteen  years,  in  like  manner  as  other  re- 
ceiver9  of  stolen  goods  are  directed  to  be  transported,  &c., 
unless  such  person  or  persons  shall  upon  their  trial  produce  a 
**  certificate  under  the  hands  of  three  or  more  of  his  majesty's 
**  principal  officers  or  commissioners  of  the  navj,  ordnance,  or 
**  victualling,  expressing  the  numbers,  quantities,  or  weights 
''  of  such  stores  or  goods  as  they  shall  then  be  indicted  for,  and 
''  the  occasion  or  reason  of  auch  stores  or  goods  coming  to  their 
**  hands  or  possession/' 

By  a.  2.  "  such  person  or  persons  (not  being  a  contractor  or 
^*  contractors,  or  employed  as  aforesaid),  in  whose  custody,  pos-. 
session,  or  keeping,  any  of  the  said  stores,  called  canvas, 
marked  with  a  blue  streak  in  a  serpentine  form,  or  bewper, 
otherwise  called  buntin,  wrought  as  above  mentioned,  shall  be 
^'  found,  (such  canvas  or  bewper,  8cc.  not  being  charged  to  be 
new,  or  not  more  than  one-third  worn,)  and  idl  and  every  per- 
son or  persons  who  shall  be  convicted  of  any  offence  contrary 
''  to  so  much  of  the  said  recited  act  of  the  9  and  10  W.  3.  as 
**  relates  to  the  making,  or  the  having  in  possession  or  concealing 
''  any  of  bis  majesty  s  warlike,  or  naval,  or  ordnance  stores, 
"  marked  as  therein  specified,  shall,  besides  forfeiting  such 
^*  stores  and  <£2(X),  and  costs  as  therein  mentioned,  be  cor« 
porally  punished  by  (1)  pillory,  whipping,  and  imprisonment,  or 
by  any  or  either  of  the  said  ways  and  means,  in  such  manner, 
^'  and  for  such  space  of  time,  as  to  the  judge  or  justices  before 
**  whom  such  offender,  &c.  shall  be  convicted,  shall  seem  meet, 
''  8cc.  Provided,  that  such  judge  or  justices  may  mitigate  the 
''  said  penalty  of  <£200  as  they  shall  see  cause/' 

''  Provided  (s.  3.)  that  nothing  in  this  act,  or  in  the  said  recited 
''  act  of  the  9  and  10  W.  3.  shall  be  deemed  to  extend  to  exempt 
^*  from  the  operations  of  this  or  the  said  recited  act,  any  person 
^*  or  persons  beine  contractors,  or  employed  as  in  the  said  last 
^*  mentioned  act  is  mentioned,  except  only  so  far  as  concerns 
**  stores  or  goods,  marked  as  aforesaid,  which  shall  be  bonajide 
**  provided,  made  up,  or  manufactured  by  such  persons,  or  by 
"  their  order,  and  which  shall  not  have  beeu  before  delivered 
"  into  his  majesty's  store;  unless,  having  been  so  delivered,  they 
^*  shall  have  been  sold  or  returned  to  such  persons  by  the  com- 
^*  missioners  of  his  majesty's  navy,  ordnance,  or  victualling, 
**  respectively/' 

Section  4.  enacts,  **  That  if  any  person  or  persons  shall,  from 
«'  and  after  the  passing  of  this  act,  (28th  July,  1800,)  wilfully 
"  and  fraudulently  destroy,  beat  out,  take  out,  cut  out,  deface, 
**  obliterate,  or  erase,  wholly  or  in  part,  any  of  the  marks  in  the 
**  said  act  of  the  9  and  10  Will.  3.  or  in  this  act  mentioned,  or 
any  other  mark  whatsoever  denoting  the  property  of  his 
majesty,  &c.  in  or  to  any  warlike  or  naval,  ordnance,  or  victual- 

R  2  ''  ling 

(1)  Abolish^  by  it,  56  Geo.  S.  c.  158. 
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ling  stores;  or  cause,  procure*  employ,  or  direct  any  other 
person  or  persons  so  to  do,  for  the  purpose  of  concealing  bis 
majesty's  property  in  such  stores;  such  person  or  persons  shall 
be  deemed  guilty  of  felony,  and  shall,  on  conviction,  be  trans- 
ported to  parts  beyond  the  seas  for  fourteen  years,  in  like 
manner  as  other  felons/'  &c. 

By  sect.  5.  "If  any  person  or  persons  hereafter  convicted  of 
*'  any  offence  contrary  to  this  act,  for  which  he  shall  not  have 
**  been  transported,  or  contrary  to  the  said  recited  act  of  the 
''  9  and  10  W.  3,  shall  be  guilty  of  a  second  offence,  either  con- 
'*  trary  to  that  act  or  the  present  act,  which  would  not  otherwise, 
''  as  the  first  offence,  subject  them  to  transportation,  and  shall 
"  be  thereof  legally  convicted ;  such  person  or  persons  shall,  by 
''judgment  of  the  court  wherein  they  shall  be  so  convicted,  be 
''  transported  for  fourteen  years,  in  like  manner  as  other  offend- 
"  ers,"  8lc. 

By  sect.  6.  *'  Persons  so  transported,  &c.  returning  into  any 
''  part  of  Great  Britain  or  Ireland  before  the  expiration  of  the 
"  term,  &c.  shall  suffer  as  felons,  and  have  execution  awarded 
''  against  them  as  persons  attainted  of  felony,  without  benefit  of 
•*  clergy." 

**  Provided  (s.  7.)  that  it  shall  and  may  be  lawful  for  the  court 
'' before  whom  any  offender  shall  be  indicted  and  convicted  of 
all  or  any  of  the  crimes  or  offences  herein-before  mentioned  to 
be  punishable  with  transportation,  to  mitigate  or  commute 
such  punishment,  by  causing  the  offender  or  offenders  to  be 
set  on  the  pillory,  publicly  whipped,  fined,  or  imprisoned,  or 
by  all  or  any  one  or  more  of  the  said  ways  and  means,  as  such 
court  in  its  discretion  shall  think  fit;  one  moiety  of  which  fine 
(if  any  imposed)  shall  be  to  his  majesty,  8cc.  and  the  other 
moiety  to  the  informer;  and  also  to  order  such  offender  or 
*'  offenders  to  be  imprisoned  until  such  fine  be  paid.'' 

By  sect.  8.  "  Persons  discovering  to  the  navy,  ordnance,  or 
''  victualling  boards,  or  apprehending,  or  first  informing  against 
any  offenders  guilty  of  stealing  or  embezzling  such  stores,  or 
of  any  of  the  offences  mentioned  in  the  said  statute  9  and  JO 
"  Will.  3.  or  in  the  present  act  before  mentioned,  which  shall 
not  be  prosecuted  in  the  summary  way  after  prescribed,  shall 
on  conviction  receive,  for  every  such  offence  so  discovered, 
"  <£20,  over  and  above  any  share  of  penalty  or  fine  they  may  be 
**  entitled  to  as  informers,  so  as  the  same  do  not  amoufit  to  more 
''  than  £20,  or  (if  amounting  to  more  than  <£20)  shall  fail  to  be 
''  paid  by  the  offenders  on  whom  infljcted  for  three  calendar 
*'  months  after  conviction,  or  if  they  be  detained  by  sentence  of 
imprisonment,  for  three  calendar  months  next  after  the  expira- 
tion of  such  sentence."  And  by  sect.  9.  "  disputes  respecting 
'*  the  title  to  such  rewards  shall  be  determined  by  any  of  the 
commissioners  of  the  navy,  &c.  on  oath  before  the  same,  or 
any  justice  of  peace."  By  sect.  10.  *'  the  commissioners  of 
the  navy,  &c.  shall  cause  such  reward  to  be  paid  by  the  trea- 
surer of  the  navy  or  ordnance,  on  producing  a  certificate  under 
the  hand  of  the  clerk  of  assize,  or  other  proper  ofiicer  of  the 
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court  before  whom  such  offenders  shall  be  tried,  certifying  the 
conviction,  and  that  the  informer's  share  of  any  penalty  or  fine 
*'  inflicted  on  such  offender  or  offenders,  does  not  amount  to 
**  more  than  <£20;  or,  if  amounting  to  more,  hath  failed  to  be 
**  paid  by  such  offender  or  offenders  for  three  months  after  con- 
*'  viction,  or  if  imprisoned  by  sentence,  for  three  months  after 
•  *  the  expiration  of  such  imprisonment;  for  which  certificate  the 
•'  said  clerk,  8cc.  shall  charge  no  more  than  five  shillings." 

By  sect.  11."  Any  commissioners  of  the  navy,  8cc.  or  justice 
of  peace,  may  grant  warrants  to  search  houses,  ships,  &c.  in 
the  day-time;  and  in  case  any  stores  or  goods  marked  as  before 
"  mentioned  shall  on  search  be  found,  to  cause  the  same  and  the 
'**  offenders  to  be  brought  before  such  commissioner  or  justice 
**  of  peace,  to  be  bound  over,"  &c. 

4 

The    act   then    proceeds    to  create   several  misdemeanors; 
amongst  others,  the  not  accounting  to  the  satisfaction  of  such 
commissioners  or  iustice  for  the  possession  of  such  stores,  &c.; 
>vhich  misdemeanors  are  determinable  in  a  summary  manner 
before  the  same  persons:  and  by  s.  18.  authority  is  given  to  any 
such  principal  officer  or  commissioner  of  the  navy,  &c.  or  justice 
of  peace,  &c.  "  to  hear  and  determine  any  complaint  against  any 
'*  person  (not  being  a  contractor  or  employed  as  aforesaid)  for 
**  unlawfully  selling  or  delivering,  or  causing  or  procuring  to  be 
**  sold  or  delivered,  or  for  receiving  or  haying  in  their  custody, 
**  possession,  or  keeping,  or  for  concealing,  any  stores  of  war,  or 
**  naval,  ordnance,  or  victualling  stores  or  goods  marked  as  afore- 
'*  said,  of  any  value,  in  the  whole  not  exceeding  205."     And  on 
conviction  (founded  on  complaint  exhibited  within  three  calendar 
months  after  the  offence  committed)  they  are  empowered  to  in- 
flict a  fine  on  the  offender,  to  be  levied  as  therein  mentioned; 
from  wliich  an  appeal  is  given  to  the  quarter-sessions.  And  then, 
by  s.  24.  it  is  '*  enacted  and  declared,  that  nothing  therein-before 
"  contained,  which  gives  to  any  commissioner  or  justice,  8ic. 
**  authority  to  hear  and  determine  offences  in  a  summary  way, 
'*  shall  extend  to  prevent  parties  accused  of  selling  or  delivering, 
*'  or  having  in  their  custody,  possession,  or  keeping,  or  of  re^ 
/'  ceiving  or  concealing,  any  of  the  stores  marked  as  above  men- 
tioned, under  the  value  of  20s.,  from  being  prosecuted  as 
receivers  of  stolen  goods  under  this  act,  or  for  unlawfully 
having  the  same  in  their  custody,  or  concealing  the  same, 
under  the  said  acts  of  the  9  and  10  W.  d.,  9  Geo.  1.,  or 
*M  7  Geo.  2.  in  any  court  of  record,  oyer  and  terminer,  or  other- 
**  wise,  as  they  might  have  been  if  no  such  authority  had  been 
given ;  or  to  take  away  from  any  person  or  court  any  power. 
See  or  authority  which  they  had  for  the  hearing  and  deter- 
"  mining  offences,  in  case  no  authority  to  hear  and  determine  the 
'*  same  in  a  summary  way  had  been  given;  so  as  that  the  same 
"  person  shall  not  be  punished  twice  for  the  same  offence." 

By  the  2gth  sect,  the  provisions  of  the  act  are  extended  to 
Scotland. 

Public  Stores. 

By  the  55  Geo.  3.  c.  127.  it  is  enacted,  that  "  from  and  after 
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**  the  passing  of  that  act,  not  only  the  said  iieoited  act  of 
**  the  ninth  and  tenth  year  of  the  reign  of  King  William  the 
"  Third,  but  also  the  said  several  other  acts  of  the  inintb 
^'  year  of  the  reign  of  King  George  the  First,  the  seven- 
teenth year  of  the  reign  of  Kin^  George  the  Second,  and 
the  fortieth  year  of  the  reign  of  his  present  Majesty,  herein* 
<'  before  recited,  so  far  as  the  same  severally  relate  to  his  Ma- 
jesty's naval,  ordnance,  and  victualling  stores  &ereii|  reapec- 
tively  mentioned,  and  all  the  pains,  penalties,  forfeitures,  I'^gu- 
lations,  restrictions,  powers,  provisions,  clauses,  matters,  and 
things  therein  respectively  contained,  relating  to  his  Miyesty'a 
naval,  ordnance,  and  victualling  stores  therein  respectively 
''  mentioned,  shall  extend  or  be  construed  to  extend  to  all  public 
''  stores  whatsoever,  under  the  care,  superintendance,  or  con*^ 
"  troul  of  any  officer  or  person  in  the  service  of  his  Majesty,  his 
^  heirs  or  successors,  or  employed  in  any  public  department  or 
**  office,  either  marked  with  the  marks  or  any  of  them  in  the  said 
''  recited  acts  or  any  of  them  specified,  or  with  the  broad  arrowy 
"  and  the  letters  B.  O.,  or  with  a  crown  and  the  broad  arrow,  or 
with  his  majesty's  arms,  or  with  the  letters  G.  R.>  to  denote 
the  property  of  his  majesty,  his  heirs  or  successors,  therein, 
and  to  at!  and  every  person  and  persons,  not  authorized  by  the 
''  pi'oper  officer  or  officers,  person  or  persons  in  hie  majesty^s 
**  service,  in  that  behalf  so  to  do,  using  any  siich  marks  or  making 
**  any  goods  marked  with  such  marks,  or  any  of  diem,  and  to  afi 
**  and  every  person  and  persons  in  whose  custody,  possession,  or 
**  keeping  any  such  public  stores  so  marked  as  aforesaid  shall  b^ 
found,  or  who  shall  willingly  or  knowingly  receive  or  have  in 
his,  her,  or  their  custody,  possession,  or  keeping,  or  who  sbaH 
**  conceail  any  such  public  stores  so  marked  as  aforesaid,  unlesis 
**  such  person  or  persons  shall  upon  his,  her,  or  their  trial,  pro- 
^  duce  a  certificate  or  certificates  under  the  hand  or  hands  of  the 
proper  officer  or  officers,  person  or  persons  in  his  majesty's 
service  authorized  to  grant  the  same,  of  snch  and  the  like 
**  nature  as  the  certificate  in  the  said  recited  sicts  of  the  ninth 
and  tenth  year  of  the  reign  of  King  William  the  Third,  and 
fortieth  year  of  the  reign  of-his  late  majesty  mentioned,  and  to 
^  all  and  every  person  and  persons  who  snail  wilfully  and  fraudu- 
lently destroy,  beat  out,  take  out,  cut  out,  deface,  obliterate, 
or  erase,  wholly  t>r  in  part,  any  of  the  said  marks ;  or  cause, 
procure,  employ,  or  direct  any  other  person  or  persons  so  to 
do,  for  the  purpose  of  concealing  the  property  of  his  majesty, 
his  heirs  or  successors,  therein,  as  ftilly  and  effectually  to  all 
'''  intents  and  purposes,  i^s  if  all  the  same  several  pains,  penalties, 
forfeitures,  regulations,  restrictions,  powers,  provisions,  clauses, 
matters,  and  things  in  the  said  several  acts  contained,  so  far  as 
the  same  severally  relate  to  his  majesty's  naval,  ordnance,  and 
victualling  stores,  and  the  punishmdht  of  persons  offending  in 
manner  therein  mentioned,  were  herein  and  hereby  severally 
repeated  and  re-enacted  in  respect  to  all  other  public  stores 
"  whatsoever/'     s.  2. 

Upon  these  statutes  the  question  which  generally  occurs  is, 
what  shall  be  a  receiving  or  having?  By  the  other  statutes  of 
William  and  Anne  and  Geo.  2.  8ic.  relating  to  goods  generally, 
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and  thoae  particularly  therein  described,  the  words  are,  **  receive 
*'  or  buy  J'  Therefore  to  constitute  a  guilty  receiver,  it  is  not 
necessary  that  he  should  be  a  '^  purchaser"  of  the  stolen  ^ods ; 
if  he  receives  them  from  any  other  unlawful  motive,  as  to  con- 
ceal them  with  a  view  of  preventing  the  detection  of  the  principal 
^loo,  he  is  equally  a  guilty  receiver.  But  in  order  to  make  a 
man  a  guilty  receiver,  there  must  be  some  evidence  on  the  part 
pf  the  pr4»ecudoa,  positive  or  inferential,  from  which  the  jury 
may  collect  the  receipt  was  mala  anitno.  But  with  respect  to 
public  stores  the  case  is  different;  the  onus  probandi  is  thrown 
upon  the  defendant;  for  the  king's  stores  all  having  a  known 
visible  mark,  which  no  one  else  is  permitted  to  use,  the  bare 
fact  of  possessing  them  calls  upon  the  possessor  to  give  evidence 
of  his  haviag  a  legal  right  of  possession ;  which  strictly  ought 
to  be  done  as  is  directed  by  tne  acts,  if  a  purchaser  or  sub- 
purchaser, by  shewing  the  certificates.  But  even  in  a  case  where 
the  purchaser  could  not  shew,  by  the  evidence  required  by  the 
acts,  a  legal  right  of  possession,  a  defendant  has  been  admitted 
to  rebut  the  fact  of  guilty  possession  by  other  evidence*  A 
widow  woman  was  indicted  before  Mr.  J.  Foster,  on  the  stat. 
9  and  K)  W.  3.  for  having  in  her  custody  divers  pieces  of  canvass 
having  the  king's  mai^  ^e  not  being  a  person  employed  by  the 
commissioners  of  the  navy  to  make  the  same  for  the  king's  use. 
The  fact  of  her  possession  was  clearly  proved ;  and  ^e  rested 
ber  defence  upon  proof  of  the  following  facts:  That  it  was  com- 
mon for  die  commisaioners  of  the  navy  to  sell  old  canvass,  when 
unfit  for  use,  in  lots,  some  larger,  some  smaller;  that  the  can- 
vass had,  during  her  husband's  life-time,  been  in  public  use  in  the 
iamily,  as  sheeting  and  table  linen,  without  concealment,  and 
that  she  came  to  it  as  part  of  her  late  husband's  property;  bot 
ahe  produced  no  certificate  as  is  required  by  the  act.  This 
cfvidence  was  opposed  by  the  counsel  for  the  crown,  on  the 
ground,  that  by  the  second  section  of  the  act  no  other  exculpa- 
tory evidence  than  the  production  of  the  commissioners'  certifi- 
cate, if  if  had  been  really  bought  of  them,  could  be  a  legal  defence. 
The  learned  judge,  however,  thought  it  would  be  a  harsh  con- 
atruction  of  the  law  to  exclude  all  other  evidence  of  innocence, 
.  <akni  consider  a  person  as  guilty  who  had  perhaps  neglected  to  take, 
pr  had  lost  a  certificate.  At  all  events,  as  the  canvass  came  to 
ithe  woman  by  act  of  law,  and  not  by  any  act  of  her  own,  he 
thought  it  fit  evidence  to  be  left  to  the  jury,  directing  them,  that 
if  they  thought  the  defendant  came  to  the  possession  without  any 
fraud  on  her  part,  they  should  acquit  her — which  they  did. 

Taking  a  Reward  to  restore  Stolen  Goods* 

t  Sect.  1.  (1)   By  4  Geo.  2.  C.  1.  S.  4.  it  is  RBCITEB,  ''That  Penons  taking 

there  are  several  persons  who  have  secret  acquaintance  with  felons,  i«^u^  ^ 

and 


(l)  This  statute  originated  in  the  practices  of 
the  notorious  Jonathan  Wild,  who  had  established 
liiniaelf  as  a  broker  between  thieves  and  the  party 
whose  ^oods  had  been  stolen;  the  thieves  regu- 
Uriy  bringing  their  plunder  to  Wild,  and  the  party 
robbed  as  regulariy  applying  to  him,  and  negociat- 
ing  tlie  terms  upon  whkb  &e  property  was  to  be 


restored^  The  stotute  was  peculiariy  levelled  at 
him  and  his  practices  ;  but  though  it  b  said  he  had 
acquired  considerable  wealth,  he  had  not  the  reso- 
lution to  forbear,  biit  continuing  his  course,  he  was 
convicted  and  executed  upon  this  act.  He  was  tried 
at  the  Old  Bailey,  May  sessions,  17«5,  on  the  sta- 
tute of  10  and  11  Will.  S.  for  privately  stealing  a 
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helpingiostolen  and  who  make  it  their  business  to  help  persons  to  their  stolen 
flo^s  guilty  of    goajs,  and  by  that  means  gain  money  from  them,  which  is  divided 
^*  between  them  and  the  felons,  whereby  they  greatly  encourage 

such  offenders:'*  and  therefore  enacted,  ''That  wherever  any 
'*  person  taketh  money  or  reward,  directly  or  indirectly,  under 
**  pretence  or  upon  account  of  helping  any  person  or  persons  to 
**  any  stolen  goods  or  chattels,  every  such  person  so  taking  money 
or  reward  as  aforesaid,  (unless  such  person  doth  apprehend,  or 
cause  to  be  apprehended,  such  felon  who  stole  the  same,  and 
cause  such  felon  to  be  brought  to  his  trial  for  the  same,  and 
give  evidence  against  him,)  shall  be  guilty  of  felony,  and  suffer 
the  pains  and  penalties  of  felony,  according  to  the  nature  of  the 
*'  felony  committed  in  stealing  such  goods,  and  in  such  and  the 
same  manner  as  if  such  offender  had  himself  stole  such  goods 
and  chattels,  in  the  manner,  and  with  such  circumstances  as  the 
"  same  were  stolen." 

Proflecutmg  to  t  Sect,  2.  By  6  Geo.  1.  c.  23.  s.9-  it  is  reciteI>,  '*  That  the 
conviction  any  practice  of  taking  money  to  help  persons  to  their  stolen  goods, 
Mwa^aiS for  ^^^  sharing  it  with  the  felons,  is  still  continued  in  defiance  of  the 
helping  to  stolen  laws,  and  to  the  encouragement  of  felons  :"  and  therefore  en- 
goods,  sball  be  ACTED,  "  That  whoever  shall  discover,  apprehend  and  prosecute 
4Gecri!°c^*i  "  ^^  conviction  of  felony  without  benefit  of  clergy,  any  person  or 
sect.  4w      '     '  ''  persons  for  the  said  offence  of  taking  money  or  other  reward, 

directly  or  indirectly,  to  help  any  person  or  persons  to  their 
stolen  goods,  (such  offender  not  having  apprehended  the  felon 
*^  who  stole  the  same,  and  brought  him  or  her  to  trial,  for  the 
same,  and  given  evidence  against  him  or  her  as  required  by 
law,)  shall  be  entitled  to  a  reward  of  forty  pounds  for  every  such 
**  offender  so  convicted  as  aforesaid,  and  shall  have  the  like  cer- 
"  tificate  and  like  payments  made  without  fee  or  reward  as  any 
person  or  persons  may  be  intitled  unto  for  the  apprehending, 
prosecuting  and  convicting  of  highwaymen  by  any  law  or  laws 
*'  for  that  purpose."  (2) 

In  the  case  of  Rex  v.  Drinkwater,  Old  Bailey  Sessions,  Oct. 
1740,  it  was  doubted,  the  principal  felon  being  dead,  and  not 
having  been  convicted  of  the  offence,  whether  the  person  receiv- 
ing the  reward  to  help  to  the  stolen  goods  could  be  convicted. 
The  report  of  the  case  (in  1  Leach,  C.  C.  L.  21,2$.)  states  that 
the  court  thought  the  objection  of  great  importance,  and  that, 
though  the  opinion  of  the  judges  was  never  publicly  stated,  the 
prisoner,  after  being  s<fme  time  in  gaol,  was  discharged.  From 
this  it  should  seem  the  judges  thought  the  objection  well  founded. 
But  Mr.  East  justly  observes  that  the  very  terms  of  the  statute 
itself  preclude  the  supposition  of  the  conviction  of  the  principal 
being  a  necessary  preliminary  to  the  trial  and  punishment  of  the 
offender  under  this  statute,  for  it  8ta{e8,  that  the  offender,  "  unless 
he  doth  apprehend,  or  cause  to  be  apprehended,  the  felon  who  stole 
the  goods,  and  cause  such  felon  to  be  brought  to  trial  for  the  same, 

and 

box  of  lace  in  the  shop  of  Catharine  Statham ;  bat  it  on  this  indictment :  but  was  immediately  tried  and 

appearing  from  tlie  testimony  of  H.  Kelly,  the  prin*  convicted  on  the  above  statute  4 Geo.  f .  for  receiv- 

cipal  felon,  who  bad  actaafly  stolen  the  lace  and  ing  ten  guineas  from  Catharine  Statham  as  a  reward 

iK-as  admitted  king's  evidence,  that  Wild  was  not  in  for  helping  her  to  the  stolen  goods, 
the  slibp  at  the  time,  but  waited  at  the  comer  of  (9)  See  stat  58  Geo.  3.  c.  70. 

the  street  to  receive  the  goods,  he  was  acquitted 
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and  give  evidence  agaifut  him,  shaU  he  gtdlty  of  felony. ^'  He 
therefore  presumes  that  the  true  ground  of  the  doubt  in  that  case 
vfM,  **  because  by  the  death  of  the  principal  the  stipulated  con- 
dition had  become  impossible  to  be  performed^  without  any  de- 
fm\t  in  the  defendant/'  (2  East,  P.  C.  771.) 

In  prosecutions  on  this  statute,  it  seems  proper  to  aver  that  the 
defendant  had  not  apprehended  or  caused  to  be  apprehended 
the  principal,  &c.  such  reservation  being  in  the  enacting  clause, 
and  part  of  the  description  of  the  offence.  (Idem.) 

Advertising  a  Reward  for  the  Restoration  of  Stolen  Goods, 

By  25  Geo.  2.  c.  36.  it  is  becited,  **  That  the  advertising  Person  adver- 
a  reward  with  no  questions  asked,  for  the  return  of  things  which  ^sing  a  reward 
have  been  lost  or  stolen,  is  one  great  cause  and  encouragement  things  stolen  or 
of  thefts  and  robberies ;''  and  therefore  enacted,  **  That  any  lost,  &g. 
peraon  publicly  advertising  a  reward  with  no  questions  asked, 
for  the  return  of  things  which  have  been  stolen  or  lost,  or  making 
*'  use  of  any  words  in  such  public  advertisement,  purporting  that 
"  such  reward  shall  be  given  or  paid  without  seizing  or  making 
''  enquiry  after  the  person  producing  such  thing  so  stolen  or  lost, 
''  or  promising  or,  offering,  in  any  such  public  advertisement,  to 
**  return  to  any  pawnbroker,  or  other  person,  who  may  have  bought 
*'  or  advanced  money  by  way  of  loan  upon  such  thing  so  stolen  or 
"  lost  the  money  so  paid  or  advanced,  or  any  other  sum  of  money 
"  or  reward  for  the  return  of  such  thing,  and  any  person  printing 
**  or  publishing  such  advertisement,  sluill  respectively  forfeit  the  and  the  printer 
"  sum  of  fifty  pounds  for  every  such  offence  to  any  person  who  *°  ^°^*'*  ^^ 
'*  will  sue  for  the  same.'' 

Restitution  of  Stolen  Goods. 

Be  it  enacted,  "  that  if  any  felon  or  felons  hereafter  do  rob  or 
take  away  any  money,  goods,  or  chattels  from  any  of  the  king's 
subjects,  from  their  person  or  otherwise,  within  this  realm,  and 
thereof  the  said  felon  or  felons  be  indicted  and  after  arraigned 
**  of  the  same  felony  and  found  guilty  thereof,  or  otherwise  at- 
tainted, by  reason  of  evidence  given  by  the  party  so  robbed,  or 
owner  of  the  said  money,  goods,  or  chattels,  or  by  any  other  by 
their  procurement,  that  then  the  party  so  robbed  or  owner  shall 
**  be  restored  to  his  said  money,  goods,  and  chattels ;  and  that  as 
*'  well  the  justices  of  gaol  delivery  as  other  Justices  afore  whom 
^'  any  such  felon  or  felons  shall  be  found  guilty,  or  otherwise  at- 
*'  tainted,  by  reason  of  evidence  given  by  the  party  so  robbed  or 
owner,  or  by  any  other  by  their  procurement,  have  power  by 
this  present  act  to  award  from  time  to  time  writs  of  restitution 
*'  for  the  said  money,  goods,  and  chattels,  in  like  manner  as 
"  though  any  such  felon  or  felons  were  attainted  at  the  suit  of  the 
*'  party  in  appeal."    21  H.  8.  c.  1 1. 

The  writ  of  restitution  is  now  disused,  and  it  is  the  practice 
for  the  court  to  order  restitution  to  the  prosecutor  of  all  the 
goods  produced  in  court  at  the  trial ;  and  the  owner  may  main- 
tain trover  for  any  not  restored,  notwithstanding  even  a  sale  of 
them  in  market  overt.    The  restitution,  however,  can  only  be 
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Cm.  Temp.  }mA  tti>m  tbe  peraoa  who  is  in  posseasioii  at  the  time  ef  the 
Uardw.  349.  attainder,  and  therefore  if  a  person  has  bona  fide  purchased 
4Black.^nh'  Stolen  |;oodfl  in  market  overt,  and  has  soM  them  again  before 
365.  ' '  conviction^  bo  action  will  lie  i^ainst  him  for  them  even  though 

Kei.38.  notice  was  given  him  not  to  sell*    So  where  the  thief  has  sold 

oil  ^  goods  stolen,  and  the  money  clearly  the  produce  of  them  is 

S^,  s  t!il  found  in  his  possession,  it  has  been  usual  to  order  the  restitution 
760.  of  the  money,  as  being  within  die  equity  of  the  statute  giving  res- 

titution* (Hanberrie's  Case,  Cro.  £3iz.  661.) 

* 

But  the  statute  only  extends  to  goods  stolen,  and  not  to  a  res- 
titution of  goods  obtained  by  fraud,  upon  conviction  of  the  of- 
fender in  the  latter  case.  (Parker  v.  Patrick,  5  T.  R.  175.) 

See  ^Bather  upon  this  subject,  Bk.  2.  c.  23. 

Restitution  of  Stolen  Horses. 

In  cases  of  horses  being  stolen,  a  special  provision  is  made  for 
their  restitution  by  stat.  31  Eliz.  c.  12.  which,  for  preventing 
borse'Stealtng,  requires  certain  entries  to  be  made,  &c.  in  the 
toller's  books  of  the  sales  of  horses  in  markets  and  fairs,  and  by 
8«  4.  provides  **  That  if  any  horse,  mare,  gelding,  colt,  or  filly, 
**  shall  be  st<den,  and  after  shall  be  sold  in  open  fair  or  market, 
*^  and  the  same  sale  shall  be  used  in  all  points  and  circumstances 
**  as  afooeaaid,  that  yet  nevertheless  the  sale  of  any  such  horse, 
&c.  widun  six  moiiths  next  after  the  felony  done,  shall  not  take 
away  the  property  of  the  owner  from  whom  the  same  was 
stolen,  so  as  ckun  be  made  within  six  months  by  the  party 
'*  from  whom  the  same  was  stolen,  or  by  his  executors  or  aidmf- 
nistrators,  or  by  any  other  of  their  appointment,  at  or  in  the 
town  or  parish  where  the  same  horse^  &c.  shall  be  found, 
''  before  the  mayor  or  other  head  officer  of  tbe  same  town  or 
parish,  if  the  same  horse,  8cc.  shall  happen  to  be  found  in  any 
town  corporate  or  market  town,  or  else  before  any  justice  of 
peace  of  that  county  near  to  the  place  where  such  horse,  8cc« 
*'  shall  be  found,  if  it  be  out  of  a  town  corporate  or  maiicet 
town ;  and  so  as  proof  be  made  within  forty  days  then  next 
ensuing  by  two  sufficient  witnesses,  to  be  produced  and  de- 
posed before  such  head  officer  or  justice,  (who  by  virtue  of  this 
act  shall  have  authority  to  minister  an  oath  in  that  behalf,)  that 
''  the  property  of  the  same  horse,  &c.  so  claimed,  was  in  the 
party  by  or  from  whom  such  claim  is  made,  and  was  stolen 
from  him  within  six  months  next  before  such  claim  of  any  such 
horse,  &c.  but  that  the  party  from  whom  the  said  horse,  &c. 
was  stolen,  his  executors  or  administrators,  shall  and  may  at 
"  all  times  after,  notwithstanding  any  such  sale  or  sales  in  any 
fair  or  open  market  thereof  made,  have  property  and  power  to 
have,  take  again,  and  enjoy  the  said  horse,  8ic.  upon  payment 
or  readiness,  or  offer  to  pay,  to  the  party  that  shall  have  the 
possession  and  interest  of  the  same  horse,  mare,  geMing^  colt, 
*'  or  filly,  if  he  will  receive  and  accept  it,  so  much  money  as  tbe 
''  same  party  shall  depose  and  swear  before  such  head  officer  or 
justice  of  peace,  (who  by  virtue  of  this  act  shall  have  authority 
to  minister  and  give  an  oath  in  that  behalf,)  that  be  paid  for  the 
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^  same  botdjfiitf  witboaC  fniad  or'colliuio«;  any  law>  statute; 
**  or  other  thing  to  the  oontnuy  notwithstaading.'' 

To  prevent  larcenies  of  cattle  and  horses  certain  regulations 
are  made  for  slaughter-houses  by  the  stat.  of  26  Geo.  3.  c.  71. . 
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CHAP.  XX. 
OF  PIRACY. 

f  SecL  1.  A  PIRATE  is  one  who,  to  enrich  himself,  either  8Stiv.74. 
)by  surprize  or  open  force,  sets  upon  merdiants  or  others  trading  Md^ 
by  sea,  to  spoil  them  of  their  goods  or  treaaure ;  and  he  is  called  s  g^Tft^ 
hosiis  humeni  generic  and  Uierefore  every  nation  between  whom  215. 
amity  and  peace  subsist^  although   there  is  no  actual  idliaacei 
may  punish  a  subject  or  foreigner  for  this  offence. 

t  Sect.  6.  Piracy,  if  committed  by  a  subject,  was  formerly  5  imt  115. 
held  to  be  a  species  of  treason,  being  contrary  to  his  natural  4Coid.71. 
allegiance ;  if  by  an  alien,  to  be  felony  only  :  but  since  the  sta- 
tute of  treason  %5  Edw.  3.  c*  2.  it  is  held  to  be  only  felony  in  a 
subject;  and  to  this  common-law  offence  the  legislature  has  Aso 
added  soine  others. 

But  for  the  better  understaiidiBg  tibis  subject  I  shaK  consider, 

1.  Who  shall  be  deemed  pirates. 

£.  Before  what  court  they  shall  be  tried. 

3.  In  what  manner  they  shall  be  pnnished. 

4.  Of  the  means  which  may  be  used  to  prevent  piracy. 

As  to  THE  FIRST  POINT,  v%z,  Who  shall  be  deemed  pirates. 

t  Sect*  3.  A  Pirate,  at  the  common  law,  is  a  person  who 
commits  any  of  those  acts  of  robbery  and  def^edation  upon  the 
high  seas,  which  if  committed  on  land  would  have  amounted  to 
felony  there. 

Sect.  4.  By  «8  Hen.  8.  c.  15.  it  is  enacted,  *That  all  trea- 
**  sons,  felonies,  robberies,  murders,  and  confederacies  committed 
in  or  upon  the  sea,  or  in  any  other  river,  haven,  creek,  or  place 
where  the  admiral  or  admirals  have  or  pretend  to  htave  power^  See  fotn, 
authority  or  jurisdiction,  shall  be  tried  as  directed  by  the  act.^ 

Sect.  5.  But  by  s.  4.  it  is  provided,  ^  That  this  act  sliril  not  Taking  of 
"  extend  to  be  prejudicial  or  hurtful  to  any  person  or  parsons  for  J|»"«»  **>•*  "»■ 
•*  takmg  any  victual,  cables,  ropes,  anchors  or  sails,  which  any  ne<»Miu,«ni 
''  such  person  or  persons  (compelled  by  necessity)  taketh  of  or  pacing  for 
in  any  ship  which  may  conveniently  spare  the  same,  so  the  ^°^ 
same  person  or  persons  pay  out  of  hand  for  the  same  victual, 
cables,  ropes,  anchors  or  sails,  money  or  money-worth  to  the 
value  of  die  thing  so  taken,  or  do  deliver  for  the  same  a  suffi- 
cient bill  obligatory  to  be  paid  in  form  following,  that  is  to  say, 
if  the  taking  of  the  same  things  be  on  this  side  the  straits  of 

"  Marroke, 
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SobjOCtS  CODS* 

mituog  pirtey 
oo  others  oi 
thekiDg's 
subjects  by 
comniissioQ 
from  any 
foreign  prince, 
shall  be 
adjudged 
pirates. 


''  Marroke,  then  to  be  paid  within  four  months,  and  if  it  be 
*'  beyond  the  said  straits  of  Marroke,  then  to  be  paid  within 
**  twelve  months  next  ensuing  the  making  of  such  bills,  and  that 
''  the  makers  of  such  bills  well  and  truly  pay  the  same  debt  at  the 
**  day  to  be  limited  within  the  said  bills." 

t  Sect.  6.  It  being  also  doubted  by  many  eminent  civilians 
whether,  during  the  revolution,  the  persons  who  had  captured 
English  vessels  by  vir|u^  of  commissions  granted  by  James  the 
Second  at  his  court  at  Stk  Germaivts,  after  his  abdication  of  the 
throne  of  England^  could  be  deemed  pirates,  the  grantor  still 
having,  as  it  was  contended,  the  right  of  war  in  him;  it  is 
ENACTED  by  11  and  12  Will.  3.  c.  7.  s.  8.  '*  That  if  any  of  his 
*'  majesty's  natural-bom  subjects,  or  denizens  of  this  kingdom, 
''  shall  commit  any  piracy  or  robbery,  or  any  act  of  hostility, 
*'  against  others  his  majes^'s  subjects  upon  the  sea,  under  colour 
'*  of  any  commission  from  any  foreign  prinCe  or  state,  or  pre- 
tence of  authority  from  any  person  whatsoever,  such  offender 
or  offenders,  and  every  of  them,  shall  be  deemed,  adjudged, 
and  taken  to  be  pirates,  felons,  and  robbers;  and  they  and 
'*  every  of  them,  being  duly  convicted  thereof,,  according  to  this 
act,  or  the  aforesaid  statute  of  king  Henry  the  Eighth,  shall 
have  and  suffer  such  pains  of  death,  loss  or  lands,  goods,  and 
chattels,  as  pirates,  felons,  and  roU^ers  upon  the  seas  ought  to 
"  have  and  suffer/' 
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Subjects  or 
deniaens,  com- 
mitting hostili- 
ties at  sea,  &c. 
against  his 
majesty's  sub- 
jects, or  giYing 
aid,  &C.  to 
enemies  at  sea, 
may  be  tried  as 
pirates. 
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Commander  or 
mariner  who 
shall  bftray  his 
trust,  or  turn 
pirate,  &c 


t  Sect.  7-  But  doubts  having  arisen  whether  such  offender,  by 
adherence  to  the  king's  enemies,  were  not  guilty  of  high  treason, 
it  is  enacted  by  18  Geo.  2.  c.  SO.  '^  That  all  persons  being  natu- 
ral-bom subjects  or  denizens  of  his  majesty^  who  during  the 
present  or  any  future  wars  have  committed,  or  shall  commit 
any  hostilities  upon  the  sea,  or  in  any  haven,  river,  creek,  or 
place,  where  the  admiral  or  admirals  have  power,  authority,  or 
'*  jurisdiction,  against  his  majesty's  subjects,  by  virtue  or  under 
''  colour  of  any  commission  horn  any  of  his  majesty's  enemies, 
*'  or  have  been  or  shall  be  any  other  ways  adherent,  or  giving  aid 
**  or  comfort  to  his  majesty's  enemies  upon  the  sea,  or  in  any 
''  haven,  river,  creek,  or  place,  where  the  admiral  or  admirals 
"  have  power,  authority,  or  jurisdiction,  may  be  tried  as  pirates, 
**  felons,  and  robbers,  in  the  said  court  of  admiralty*,  on  ship- 
board, or  upon  the  land,  in  the  same  manner  as  persons  guilty 
of  piracy,  felony,  and  robbery,  are  by  the  said  act  directed  to 
*'  be  tried ;  and  such  persons  being  upon  such  trial  convicted 
^'  thereof,  shall  suffer  such  pains  of  death,  loss  of  lands,  goods 
"  and  chattels,  as  any  other  pirates,  felons,  and  robbers  ought, 
^*  by  virtue  of  the  said  recited  act  of  the  eleventh  year  of  king 
♦*  William  the  Third,  or  any  other  act,  to  suffer." 

tSec^S.  By  11  and  12  Will.  3.  c.  7.  s.  9-  it  is  further 
enacted,  *'  That  if  any  commander  or  master  of  any  ship,  or  any 
seaman  or  mariner,  shall  in  any  place  where  the  admiral  bath 
jurisdiction,  betray  his  trust,  and  turn  pirate,  enemy,  or  rebel, 
and  piratically  and .  feloniously  run  away  with  his  or  their  ship 
**  or  ships ;  or  any  barge,  boat,  ordnance,  ammunition,  goods,  or 
''  merchandizes,  or  yield  them  up  voluntarily  to  any  pirate,  or 
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*'  shall  bring  any  seducing  messages  from  any  pirate,  enemy,  or 

"  rebel,  or  consult,  combine,  or  confederate  with,  or  attempt  or  person  lay- 

•*  or  endeavour  to  corrupt  any  commander,  master,  officer,  or  !°^  T'°**^J. 

"  mariner  to  yield  up  or  run  away  with  any  ship,  goods,  or  mer-  commander, 

"  chandizes,  or  turn  pirate,  or  go  over  to  pirates,  or  if  any  person  &c.  shall  be 

"  shall  lay  violent  hands  on  his  commander,  whereby  to  hinder  »djodged  a 

"  him  from  fighting  (I)  in  defence  of  his  ship  and  goods  com-  suffer'deaih. 

*'  mitted  to  his  trust,  or  that  shall  confine  his  master,  or  make,  or 

**  endeavour  to  make  a  revolt  in  the  ship,  shall  be  adjudged, 

"  deemed,  and  taken  to  be  a  pirate,  felon,  and  robber,  and  being 

"  convicted  thereof,  according  to  the  directions  of  this  act,  shall 

''  have  and  suffer  pains  of  death,  loss  of  lands,  goods,  and  chat- 

**  tels,  as  pirates,  felons,  and  robbers  upon  the  seas  ought  to  have 

''  and  suffer." 

t  Sect.  9.  By  11  and  12  Will.  3.  c  7.  s.  10.  it  is  enacted, 
**  That  all  and  every  person  and  persons  whatsoever  who,  afier  Persons  setting 
"  the  twenty-ninth  day  of  September  in  the  year  of  Our  Lord  forth,  or  aiding 
*'  one  thousand  seven  hundred,  shall  either  on  the  land,  or  upon  pii^"S^f  "^ 
**  the  seas,  knowingly  or  wittingly  set  forth  any  pirate,  or  aid  and  shall  be  ad- 
"  assist,  or  maintain,  procure,  command,  counsel  or  advise  any  )^^%^  ■<*«"' 
"  person  or  persons  whatsoever,  to  do  or  commit  any  piracies  or  **"^ ' 
''  robberies  upon  the  seas,  and  such  person  and  persons  shall 
''  thereupon  do  or  commit  any  such  piracy  or  robbery,  then  all 
**  and  every  such  person  or  persons  whatsoever,  so  as  aforesaid 
"  setting  forth  any  pirate,  or -aiding,  assisting,  maintaining,  pro- 
^*  curing,  commanding,  counselling  or  advising  the  same,  either 
'^  on  the  land  or  upon  the  sea,  shall  be  and  are  hereby  declared, 
''  and  shall  be  deemed  and  adjudged  to  be  accessary  to  such 
**  piracy  and  robbery  done  au4  committed :    and  further,  that 
**  after  any  piracy  or  robbery  is  or  shall  be  committed  by  any 
*'  pirate  or  robber  whatsoever,  every  person  and  persons,  who  The  like  for 
'f  knowing  that  such  pirate  or  robber  has  done  or  committed  concealing 
"  such  piracy  and  robbery,  shall  on  the  Fand,  or  upon  the  sea,  pi'***»^«' 
**  receive,  entertain  or  conceal  any  such  pirate  .or  robber,  or 
**  receive  or  take  into  his  custody  any  ship,  vessel,  goods  or  chat- 
"  tels  which  have  been  by  any  such  pirate  or  robber  piratically 
and  feloniously  taken,  shall  be  and  are  hereby  likewise  de- 
clared, deemed  and  adjudged  to  be  accessary  to  such  piracy 
and  robbery/'     But  by  8  Geo.  1.  c.  24.  s.  3.  they  shall  be 
deemed  and  taken  to  be  principal  pirates,  felons  and  robbers. 

+  Sect.  10.  By  8  Geo.  1.  c.  24.  it  is  enacted,  "  That  in  case 
any  person  or  persons  belonging  to  any  ship  or  vessel  whatso- 
ever, upon  meeting  any  merchant  ship  or  vessel  on  the  high 
seas,  or  in  any  port,  haven,  or  creek  whatsoever,  shall  forcibly 
board  or  enter  into  such  ship  or  vessel,  and,  though  they  do 
not  seize  and  carry  off  such  ship  or  vessel,  shall  throw  over- 
board or  destroy  any  part  of  the  goods  or  merchandizes  belong- 
'*  ing  to  such  ship  or  vessel,  the  person  or  persons  who  shall  be 
**  guilty  thereof  shall  in  all  respects  be  deemed  and  punished  as 
*'*  pirates" 

In  the  exposition  of  the  statute  of  Hen.  8.  it  hath  been 
holden. 

Sect. 

(1)  Ante,  p.  117. 
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SomoMry,  77. 


Moor,  756. 
5  Inst  112. 
Co.  Lit  391. 


SlnttllS. 
Son.  77»  f  15. 


3  Inst.  lis. 
S.P.C.  114. 


1  Roll,  175. 


Moor,  756. 
1  RoU,  175. 
Sammary,  77« 
5  In»t.  113. 


Case  of  O. 

Coombet,  Ad- 
miralty Sets. 
O.  B.  June 
1785,  Cases 
\^»  Mjm  300.  See 
Rex  V.  Alsop, 
1  Show.  339. 


Trial  of  offences 
committed  upon 
the  sea,  or  with- 
.in  the  admiral's 
jurisdiction,  by 
the  king's  com- 
mission.   Alter- 
ed by  11  &  IS 
W.  3,  c  7. 
3  Inst.  147. 
Hob.  146. 
Dyer,  f  11. 
pi.  33. 


Snt.  U.  FiBST,  Tkt  the  ttatote  9S  Hen.  8.  c.  15.  does  not 
alter  tke  nature  of  the  offence  so  as  to  make  that  which  was 
before  a  felony  only  by  the  civil  law,  now  become  a  felony  by 
the  common  law  $  for  the  offence  must  still  be  alleged  as  done 
upon  the  sea,  and  is  no  way  cognizable  by  the  common  law  but 
only  by  virtue  of  this  statute^  which,  by  ordaining  that  in  some 
respects  it  shall  have  the  like  trial  and  punishment  as  are  used 
for  felony  at  common  law,  shall  not  be  carried  so  far  as  to  make 
it  abo  agree  widi  it  in  other  particulars  which  are  not  mentioned. 

Sect,  12.  Secondly,  That  this  offence  remains  as  before  of 
a  special  nature,  and  that  it  shall  not  be  included  in  a  general 
pardon  of  all  felonies,  which,  as  it  was,  before  this  statute,  to  be 
expounded  of  no  felonies  which  are  such  only  by  the  civil  law, 
shall  continue  still  to  have  the  same  construction. 

Sect.  13.  Thirdly,  That  no  persons  shall,  in  respect  of  this 
statute,  be  construed  to  be,  or  punished  as,  accessaries  to  pira- 
cies before  or  after,  as  they  might  have  been  if  it  had  been  made 
felony  by  the  statute,  whereby  ail  those  would  incidentally  have 
been  made  accessaries  in  the  like  cases  in  which  they  would  have 
been  accessaries  to  a  felony  at  common  law. 

Sect.  14.  Fourthly,  That  the  indictment  for  this  offence 
must  allege  the  fact  to  be  done  upon  the  sea,  and  must  have 
both  the  vfordBfehnici  and  piratici :  And  that  no  offence  is  pu*' 
niahable  by  virtue  of  this  act  as  piracy,  which  would  not  have 
been  felony  if  done  on  the  land,  and  consequently  that  the  taking 
of  an  enemy's  ship  by  an  enemy  is  not  within  the  statute. 

Sect.  15.  Fifthly,  It  is  agreed,  that  this  statute  extends  not 
to  offences  done  in  creeks  or  ports  within  the  body  of  a  county, 
because  they  are,  and  always  were,  cognizable  by  the  common 
law. 

« 

t  Sect*  16.  Sixthly,  But  it  hath  been  decided,  that  if  A. 
standing  on  the  shore  of  a  harbour,  fire  a  loaded  musket  at  a  re-^ 
venue  cutter  which  had  struck  upon  a  sand  bank  in  ike  sea, 
about  one  hundred  yards  from  the  shore,  by  which  firing  a  per* 
son  is  maliciously  killed  on  board  die  boat,  it  is  piracj/ ;  for  the 
offence  is  committed  where  the  death  happens,  and  not  at  the 
place  from  whence  the  cause  of  the  death  proceeds. 

As  to  THK  SECOND  POINT,  viz.  Before  what  court  the  offence 
of  piracy  shall  be  tried. 

Sed.  17.  It  is  agreed,  that  piracy  was  formerly  only  cogniza- 
ble by  the  cmi  Uw^  in  the  courts  of  the  adhibal  ;  but  it  being 
inconsistent  with  the  liberties  of  the  nation  diat  any  man's  life 
should  be  taken  away  unless  by  the  judgment  of  his  peers  or  the 
eoiimion  law  of  this  land,  it  is  enacted  by  £8  Hen.  8.  c.  15.  s.  1. 
**  That  all  treasons,  felonies,  robberies,  murders  and  confedera- 
^  cies  hereafter  to  be  committed  in  or  upon  the  sea,  or  in  any 
**  other  haven,  river,  creek  or  place  where  the  admiral  or  admirals 
**  have  or  pretend  to  hove  power,  authority  or  jurisdiction,  shall 
**  be  inauired,  tried,  heard,  determined  and  judged,  in  such  shires 
*^  and  places  in  the  realm,  as  shall  be  limited  by  the  king's  com- 

'*  mission 
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''  mmion  or  eommutioits  to  be  directed  tor  tke  asme,  in  like 
*'  form  and  condition  as  if  any  such  offence  or  offencea  luid  been 
"  committed  or  done  in  or  upon  the  land ;  and  such  commissions 
*'  shall  be  had  under  the  king's  great  seal^  directed  to  the  admiral 
''  or  admirals,  or  to  his  or  their  lieutenant,  deputy  and  deputies, 
*'  and  to  three  or  four  such  other  substantial  persons  as  shall  be 
'  named  or  appointed  by  the  lord  chancellor  of  England  for  the 
time  being,  from  time  to  time,  and  as  oft  as  need  shaU  require, 
^'  to  hear  and  determine  such  offences  after  the  common  course 
''  of  the  laws  of  this  realm,  used  for  treasons,  felonies,  murders, 
''  robberies  and  confederacies  of  the  same,  done  and  committed 
''  upon  the  land  within  this  realm/' 

8ect.\S.    By  28  Hen.  9.  c.  15.  s.  2.  it  is  further  enacted^  Theoommls- 
**  That  such  persons  to  whom  such  commission  or  commissions  ^w*"*  *"***^ 
**  shall  be  directed,  or  four  of  them  at  the  least,  shall  have  full  i  Leoo.  106. 
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"  power  and  authority  to  inquire  of  such  offences,  and  of  every  ^o, 
**  of  them,  by  the  oaths  of  twelve  good  and  lawful  inhabitants  in  ^  »«*»*•  **'^- 
^'  the  shire  limited  in  their  commission,  in  such  like  manner  and 
**  form  as  if  such  offences  had  been  committed  upon  the  land 
*'  within  the  same  shire ;  and  that  every  indictment,  found  and 
''  presented  before  such  commissioners,  of  any  treasons,  felonies, 
robberies,  murders,  manslaughters,  or  such  other  offences, 
being  committed  or  done  in  or  upon  the  seas,  or  in  or  upon  any 
'*  other  haven,  river  or  creek,  shall  be  good  and  effectual  in  die 
**  law ;  and  if  any  person  or  persons  happen  to  be  indicted  for 
**  any  such  offence  done  or  hereafter  to  be  done  upon  the  seas, 
**  or  in  any  other  place  above  limited,  that  then  such  order,  pro- 
cess, judgment  and  execution  shall  be  used,  had,  done  and 
made,  to  and  against  every  such  person  and  persons  so  being 
^  indicted,  as  against  traitors,  felons  and  murderers,  for  treason, 
**  felony,  robbery,  murder,  or  other  suchY>ffences  done  upon  die 
''  land,  as  by  the  laws  of  this  realm  is  accustomed ;  and  that  the 
^  trial  of  such  offence  or  offences,  if  it  be  denied  by  the  offender  or 
*'  offenders,  shall  be  had  by  twelve  lawful  men  inhabitants  in  the 
"  shire  limited  within  such  commission,  which  shall  be  directed  as 
**  is  aforesaid,  and  no  challenge  or  challenges  to  be  had  for  the 
•*  hundred.'^ 

t  Sect.  19-  By  28  Hen.  8.  c.  15. s.  5,  Provided  alway,  "That  CommissioM 
•*  whensoever  any  such  commission  for  the  punishment  of  the  ***'^^^'J^||iin 
^*  offences  aforesaid,  or  of  any  of  them,  shall  be  directed  or  UieunsMPoru. 
**  sent  to  any  place  within  the  jurisdiction  of  the  five  ports,  that 
**  then  every  such  commission  shall  be  directed  unto  the  lord 
**  Warden  of  the  said  ports  for  the  time  being,  or  to  his  deputy^ 
**  and  unto  three  or  four  such  other  person  or  persons  as  the  lord 
"  chancellor  for  the  time  being  shall  name  and  appoint ;  any  thing 
**  in  this  present  act  to  the  contrary  notwithstanding." 

Sett.  2a    By  28  Hen.  8.  c.  15.  s.  6.  Provided  alway,  ^  That  27  H.8.  c  4. 
^whensoever  any  coamission  shall  be  directed  unto  the  five  iGeci.sut 
**  ports  for  the  inquisition  and  trials  of  any  of  the  offences  ex-  40^1.0.11. 
**  pressed  in  this  act,  that  every  such  inquisition  and  trial  to  be  s  Geo*.  i!c.'84! 
**  had  by  virtue  of  such  commission,  shall  be  made  and  had  by  ^«   And  lee 
"^  Che  inhabitants  in  the  said  five  ports,  or  the  members  of  the  f^  t^^;^^.' 

*'  same; 
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fectaal  suppres-  ''  same ;  any  thing  in  this  act  to  the  contrary  thereof  notwith- 

lion  of  piracy,     u  standing." 

How  and  where  ^^^^'  ^^'  ^^^  ^^  being  doubted  ^whether  the  28  Hen.  8.  c.  15. 
pirades^felo-  had  not  taken  away  the  trial  of  piracy  before  the  admiral,  his 
nics,  &c.  com.  lieutenant  or  commissary^  which  occasioned  a  total  disuse  of 
seamay'be  *  8uch  manner  of  trial,  to  the  encouragement  of  pirates  who  could 
tried.  not  be  tried  by  this  statute  until  brought  to  England,  at  a  great 

trouble  and  expense,  it  was  enacted  by  11  and  12  Will.  3.  c.  7. 
'*  That  all  piracies,  felonies,  and  robberies  committed  in  or  upon 
**  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  ad- 
'^  miral  or  admirals  have  power,  authority,  or  jurisdiction,  should 
''  be  tried  by  commissioners  to  be  appointed  according  to  the 
''  directions  of  that  act,  in  any  foreign  colony,  but  they  were  to 
'^  proceed  according  to  the  course  of  the  civil  law,  as  was  the 
**  practice  in  the  admiral's  court,  but  now  by  stat.  46  Geo.  3. 
'*  c.  54.  it  is  enacted,  *'  That  all  treasons,  piracies,  &c.  and  other 
''  offences  of  what  nature  or  kind  soever  committed  upon  the  sea, 
*'  or  in  any  haven,  river.  Sec.  where  the  admiral  or  admirals^  &c. 
"  have  jurisdiction,  may  be  enquired  of,  tried,  heard,  determined, 
**  and  adjudged,  according  to  the  common  course  of  the  laws  of 
''  this  realm  used  for  offences  committed  upon  the  land  within 
this  re^lm,  and  not  otherwise,  in  any  of  his  majesty's  islands, 
plantations,  colonies,  8cc.  under  and  by  virtue  of  the  king's 
commission,  under  the  great  seal  to  be  directed  to  any  four  or 
more  discreet  persons  as  the  lord  chancellor,  keeper,  8cc.  for 
*'  the  time  being  shall  from  time  to  time  think  fit  to  appoint,  and 
''  that  the  said  commissioners  or  any  three  of  them  shall  have 
**  such  and  the  like  powers  and  authorities  for  the  trial  of  such 
^*  murders,  piracies,  &c.  within  any  such  island,  as  any  commis- 
*'  sioners  appointed  according  to  the  statute  28  Hen.  8.  by  any 
''  laws  now  in  force  would  have  for  the  trial  of  the  said  offences 
**  within  this  realm ;  and  that  all  persons  convicted  of  any  of  the 
said  offej^ces,  by  virtue  of  any  such  commission,  shall  be  sub- 
ject and  liable  and  shall  suffer  the  same  pains  and  penalties,  &c. 
as  by  any  law  or  laws  now  in  force,  the  persons  convicted 
would  be  subject  to,  in  case  the  same  were  determined  within 
this  realm,  by  virtue  of  any  commission,  according  to  the  direc- 
**  tions  of  the  statute  28  Hen.  8." 

And  by  43  Geo.  3.  c.  113.  s.  5.  which  recites,  "  it  is  convenient 
that  accessaries  on  the  high  seas  should  be  tried  according  to  the 
provisions  of  the  st.  28  Hen.  8."  enacts,  **  That  in  all  cases  in 
which  any  person,  &c.  shall  hereafter  procure,  direct,  counsel^ 
Sec.  any  other  person  in  committing  any  felony  whatsoever,  or 
''  shall  become  an  accessary  before  the  fact  to  any  felony  what- 
soever, whether  such  principal  felony  be  committed  within. 
the  body  of  any  county  within  the  realm,  or  upon  the  high, 
seas,  or  whether  such  procuring,  &c.  or  otherwise  becoming 
accessary,  before  the  fact,  shall  have  been  committed  within 
the  body  of  any  county  within  this  realm,  or  upon  the  high 
''  seas,  then,  in  all  such  cases,  the  offence  of  procuring,  &c.  or 
*'  becoming  accessary  before    the  fact,  shall    be   tried,  &c.  in 
**  case  the  principal  felony  was  committed  within  the  realm,  by 
**  the  course  of  the  common  law,  either  within  such  county  where 
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the  prindpiil  felony  3hidl  have  been  committed,  or  ivitbin  the 
"  coanty  wherein  the  offence  of  procuring,  &c.  or  otherwise 
''  becoming  accessary  before  the  fact  shall  have  been  committed 
or  done ;  and  in  case  the  principal  felony  shall  have  been  com- 
mitted upon  the  high  seas,  then  the  offence  of  procuring,  8cc. 
or  becoming  accessary  before  the  fact,  shall  and  may  be  en* 
quired  of  in  and  by  such  court,  and  in  such  manner  and  form, 
^'  as  in  and  by  the  st.  28  Hen.  8.  is  appointed  and  directed/' 

Persons  once  tried  are  not  again  to  be  tried  by  any  court  or 
jurisdiction  whatsoever. 

This  statute  extends  only  to  accessaries  before  the  fact.  In 
the  case  of  one  Scandling,  who  had  abetted  one  Exon,  who  was 
committed  for  piracy,  to  break  out  of  prison,  the  court  held 
that  as  it  was  an  accessorial  act  to  the  piracy,  which  was  not  cog- 
nizable at  common  law,  neither  was  the  accessorial  act  cogni- 
zable at  common  law.  And  it  wa&.not  lon^  after  fully  settled, 
that  one  who  knowingly  receives  and  abets  a  pirate  in  the  body  of 
a  county,  was  not  triable  by  the  common  law,  the  original  offence 
being  cognizable  only  by  another  jurisdiction  (Yelverton,  iS^k 
IB  Co  53.) — but  see  st.  10  and  1 1  W.  3.  c.  7.  si  10.  and  8  Geo.  J. 
c.  24.  s.  3.  whereby  accessaries  are  declared  principals,  and  to 
be  tried  as  such^ 

t  Sect.  32.    By  1!    and    12  Will.  3.  c.  7.  s.  l6.  ''Provided  How cammii- 
**  always,  that  whensoever  any  commission  for  the  trial  and  pu-  Jf^^cnceT^^"* 
''  nishment  of  the  offences  aforesaid,  or  any  of  them,  shall  be  di^  within  the  jurifb 
*'  rected  or  sent  to  any  place  within  the  Jurisdiction  of  the  Cinque  djption  <rftbe 
"  Ports,  that  then  every  such  commission  shall  be  directed  unto  ^hd?^  d^o* 

die  lord  warden  of  the  Cinque  Ports  for  the  time  being,  or  to  ted,  ud  inqoiii^ 

his  lieutenant,  and  unto  such  other  persons  as  the  lord  high  tionmade. 

chancellor  or  keeper  of  the  great  seal  of  England  for  the  time 
"  being,  or  commissioners  for  the  custody  of  the  great  seal,  shall 
"  name  and  appoint ;  and  likewise  that  every  inquisition  ahd  trial, 
''  to  be  had  by  virtue  of  such  commission  so  directed  and  sent  to 
^  any  place  in  the  said  Cinque  Ports,  shall  be  made  and  had  by 
'*  the  inhabitants  of  the  said  Cinque  Ports,  or  the  members  of 
**  the  same  ;  any  thing  in  this  act  to  the  contrary  thereof  notwith- 
"  standing." 

+  Sect.  33.    And  by  4  Geo.  1 .  c.  11 .  s.  7-  *'  All  and  every  per-  Offenders 
son  and  persons  who  have  committed  or  shall  commit  any  apintt  ii  &  12 
offence  or  offences,  for  which  they  ought  to  be  adjudged,  deem-  ]?*.^.*?^'J"*^ 

**•!         11  «•.        i»i  ^11  ~J      o     f  ,oe  tned  at  by 

"ed  and  taken  to  be  pirates,  felons,  or  robbers,  by  an  act  made  28  Hen.  8.c.  15. 
''  in  the  parliament  holden  in  the  eleventh  and  twelfth  years  of 
''  the  reign  of  his  late  majesty  king  William  the  Third,  intituled 
'*  An  act  for  the  more  effectual  suppression  of  piracy,  jn^j  be  tried 
"  and  judged  for  every  such  offence  in  sucn  manner  and  form  as 
in  and  by  an  act  made  in  the  twenty-eighth  year  of  the  reign  of  Seefiirther, 
king  Henry  the  eighth  is  directed  and  appointed  for  the  trial  of  t^^'n'^^' 
pirates,  and  shall  and  ought  to  be  utterly  debarred  and  excluded  c.  24.    ^^   ' 
^  from  the  benefit  of  clergy  for  the  said  offences ;  any  law  or 
statute  to  the  contrary  thereof  in  any  wise  notwithstanding.'^ 

t  Sect.  33.  By  18  Geo.  2.  c.  30.  s.  2.  it  is  enacted,"  That  any  Not  to  be  tried 
VOL.  I.  s  "  person  '«^  ^"^  ^ 
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sineciine  as     «'  person  who  shall  be  tried  and  acquitted,  or  convicted,  accord*' 
high  treasoo.      ^  j^g  j^  tjjjg  ^^^^  fQj.  ^uy  ^f  ^^^  g^j^j  crimes,  shall  not  be  liable  to 

'^  be  indicted,  prosecuted,  or  tried  again  in  Gre<it  Britain,  or 
^*  elsewhere,  for  the  same  crime  or  fact  as  high  treason/' 

Criminals  not         f  Sect.  34.     By  18  Geo.  2.  c.  30.  s.  3.  it  is  provided,  "  That 
tried  by  this  act  u  nQthine  in  this  act  contained  shall  be  construed  to  extend  to 

may  be  tned  for  »  •!         r  i-    i  •  i       •  i         «    n 

high  treason,  by  **  prevent  any  persons  guilty  of  any  of  the  said  crimes,  who  shall 
S8  H.  a.  c.  15.    **  nojt  be  tried  according  to  this  act,  from  being  tried  for  high 
**  treason  within  this  realm,  according  to  the  aforesaid  act  of  the 
"  twenty-eighth  year  of  king  Henry  the  eighths* 
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A  session  of  the      f  Sect.  S5.   And  for  the  more  speedily  bringing  offenders  to 

court  of  adffli-     **  justice,  and  to  prevent  the  inconveniences  occasioned  by  want 

in  iLreh  and     **  ^^  frequently  holding  a  session  of  admiralty,  it  is  enacted  by 

arbiter  yearly.    ^9.  Geo.  2.  c.  25.  s.  20.  *'  That  from  and  after  the  first  day  of 

'**  June  one  thousand  seven  hundred  and  fifty-nine,  a  session  of 

^  oyer  and  terminef  and  ga<>l-delivery,  for  the  trial  of  offences 

committed  upon  the  high  seas  within  the  jurisdiction  of  the 

admiralty  of  England,  shall  be  held  twice  at  the  least  in  every 

year;  that  is  to*  say,  in  the  several  months  of  March,  and  OctO' 

*•  ber,  in  each  year,  at  Justice  Hall  in  the  Old  Baitey,  London  ; 

'*=  except  at  sudi  times  as  the  sessions  of  oyer  and  terminer  and 

*'  gaol-delivery  for  the  city  of  London  and  county  of  Middlesex 

*'  shall  be  appointed  to  be  there  held ;  or  in  such  other  places, 

''  within  that  part  of  Great  Britain  called  England,  as  the  lord 

high  admiral  of  Great  Britain,  or  the  commissioners    for 

executing  the  office  of  lord   high  admiral  of  Great  Britain . 

*'  for  the  time  being,  or  any  three  or  more  of  them,  shall  by  any 

**  letter  or  order  in  writing  under  their  hands  directed  to  the 

**  judge  of  the  high  court  of  admiralty  in  England  for  the  time 

'*  being,  appoint.' 

Commissioners  t  Sect.  36.  And  by  32  Geo.  2.  c.  25.  s.  21.  it  is  further  en- 
of  the  court,  and  acted,  **  That  from  and  after  the  first  day  of  June  one  thousand 
justices  of  the     a  seven  hundred  and  fifty-nine,  it  shall  and  may  be  lawful,  not 

ed^tiTeini^  "  ^"'j  ^^  ^^'^  ^^^  ^"Y  ^°^  ^^  more  of  the  commissioners  for  the 
nations  of  pim-  ''  time  being,  named  in  the  commission  of  6yer  and  terminer  for 
cy,&c.  44  j|jg  trying  of  offences  committed  within  the  jurisdiction  of  the 

'*  admiralty  of  England,  but  also  to  and  for  any  one  or  more  of 
**  the  justices  of  the  peace  for  the  time  being,  of  any  county, 
riding,  division,  or  place,  within  that  part  of  Great  Britain 
called  England,  and  they  are  hereby  respectively  authorised 
and  empowered,  from  time  to  time,  to  take  any  information  or 
informations  of  any  witness  or  witnesses  in  writing  upon  oath, 
touching  any  piracy,  felony,  or  robbery,  done  or  committed,  or 
charged  to  have  been  done  or  committed,  in  or  upon  the  sea, 
or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  or  ad- 
mirals hath   or  have  power,  authority,  or  Jurisdiction;  and 
thereupon  (if.  such  commissioner  or  commissioners,  or  justice 
"  or  justices  of  the  peace  respectively  shall  see  cause)  by  any 
**  warrant  or  warrants  under  his  or  their  hand  and  seal,  or  hands 
**  and  seals,  to  cause  the  person  or  persons  accused  in  such  infor- 
*^  mation  or  informations  to  be  apprehended  and  committed  to 
**  the  gaol  of  the  county  or  place  wherein  the  same  information 

,  *'  or 
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**  6t  informations  shall  be  taken,  there  to  remain  until  discharged 
**  by  due  course  of  law." 

t  Sect.  37.  And  by  32  Geo.  2.  c.25.  s.22.  it  is  further  enacted, 
**  That  such  of  the  said  commissioners;  or  justices  of  the  peace, 
who  shall  cause  any  such  person  or  persons  to  be  committed 
as  is  last  mentioned,  shall;  and  he  or  they  is  or  ^re  hereby 
respectively  required  at  the  same  time  to  oblige  all  and  every 
?'  such  other  person  or  persons  whom  such  commissioner  or  com- 
missioners, or  justice  or  Justices  of  the  peace  shall  judge  neces* 
sary  to  prosecute  and  give  evidence  against  the  person  or  per- 
**  sons  who  shall  be  so  committed'  as  aforesaid,  to  enter  into  one 
or  more  recognizance  or  recognizances  to  his  majesty,  in  a 
sufficient  penalty,  for  his,  her,  or  their  appearing  at  the  then 
next  session  of  oyer  and  terminer,  and  gaol-delivery,  to  be  held 
for  the  jurisdiction  of  the  admiralty  of  England,  there  to  pro- 
secute and  give  evidence  against  the  person  or  persons  who 
shall  be  committed  as  aforesaid:  And  if  any  person  shall 
**  refuse  to  enter  into  such  recognizance  to  prosecute  or  give 
*^  evidence  as  shall  be  required,  he,  she,  or  they  so  refusinff»  shall 
"  be  committed  .by  any  such  commissioner  or  commissioners, 
justice  or  justices,  to  the  gaol  of  the  county  or  place  in  which 
th^  person  so  refusing  shall  be,  until  the  next  sessions, of  admi- 
ralty shall  be  held,  or  siich  persons  shall  enter  into  such  recog- 
'^  nizance  as  shall  be  required  as  aforesaid;  which  recognizance 
*'  or  recognizances,  together  with  the  information  or  informations 
*'  taken  touching  the  offence  or  offences  wherewith  the  person 
or  persons  to  be  committed  as  aforesaid  shall  be  charged,  the 
said  commissioner  or  commissioners,  or  justice  or  justices  of 
the  peace,  before  whom  the  same  shall  be  taken,  8hd[l  and  they 
are  hereby  respectively  required  to  transmit  with  all  convenient 
speed  to  the  register  for  the  time  being  of  the  high  court  of 
admiralty  of  England^  to  be  by  him  forthwith  laid  before  the 
judge  for  the  time  being  of  the  same  court,  and  afterwards  to 
be  kept  among  the  records  of  that  court/' 

i*  Sect.  38.   And  by  32  Geo.  2.  c.  25.  s.  23.   it  is  further  The  manhaL 
enacted,  **  That  the  marshal  of  the  admiralty  for  the  time  being,  sheriffs,  and 
and  his  deputy  or  deputies,  and  all  sheriffs,  bailiffs,  stewards,  offi^,J**!I^to 
constables,  headhoroughs,  tythingmen,  keepers  of  gaols  and  obey  and  exe- 
prisons,  and  all  other  officers  whatsoever,  for  keeping  of  the  cute  all  pre- 
**  peace  (as  well  within  liberties  as  without),  shall,  and  they,  and  dSTonhe"^ 
'  every  of  them,  are  hereby  respectively  authorized  and  required,  comuissionera 
from  time  to  time,  diligently  to  execute,  perform,  and  obey  all  and  juitioea. 
such  precept  and  precepts,  warrant  and  warrants,  and  other 
**  order  and  orders,  as  shall  at  any  time  or  times  hereafter  be 
*'  made, '  directed,  issued,  or  given  to  them   or  any  of  them 
''  respectively,  by  any  one  or  more  of  the  said  commissioners 
**  named  in  the  commission  of  oyer  and  termifier,  or  justices  of 
**  the  peace,  by  virtue  or  in  pursuance  of  this  act,  touching  any 
**  of  the  matters  or  things  herein  contained." 

f  &i^.  39.  It  hath  been  determined,  that  two  justices  may  Bex  v*  Moll- 
take  a  recognizance  for  the  appearance  of  one  charged  with  ?q'^^^' 
.felony  on  the  high  seas  at  the  sessions  of  admiralty,  and  the  ^rker, 241. 
recognizance  may  be  estreated  into  the  exchequer. 

s  2  As  - 
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'  As  ta  THE  THIRD  POINT,  viz.  In  what  manner  piracjr  is 
punished. 

The  puxiisbmeut  +  Sect.  40.  By  28  Hen.  8.  c.  15.  s.  2.  it  is  enacted,  "  That 
of  offenders.  "  guch  as  shall  be  convict  of  any  such  offence  or  oflFences,  by 
Co"'ir^i  a    "  verdict,  confession,  or  process,  by  authority  of  any  such  com- 

mission,  shall  have  and  suffer  such  pains  of  death,  losses  of 
lands,  goods  and  chattels,  as  if  they  had  been  attainted  and 
convicted  of  any  treasons,  felonies,  robberies,  or  other  the  said 
offences  done  upon  the  lands." 

Moor,  756.  pL  f  Sect.  4l.  By  28  Hen.  8.  c.  15.  s.  3.  it  is  recited,  *'  That  for 
1044.  <'  treasons,  robberies,  felonies,  murders  and  confederacies  done 

'^  upon  the  sea  or  seas,  or  in  any  place  above  rehearsed,  the 
**  offenders  shall  not  be  admitted  to  have  the  benefit  of  his  or 
**  their  clergy,  but  be  utterly  excluded  thereof  and  from  the  same, 
*^  and  also  of  the  privilege  of  any  sanctuary." 

Offenders  con-  f  Sect,  42.  By  8  Geo.  1.  c.  24.  s.  4.  it  is  further  enacted, 
▼icted  on  this  «  That  all  and  every  offender  or  offenders  convicted  of  any 
Sie'btmelfit^  "  piracy,  felony,  or  robbery,  by  virtue  of  this  act,  shall  not  be 
clergy.  **  admitted  to  have  the  benefit  of  clergy,  but  be  utterly  excluded 

**  of  and  from  the  same." 

3  Inst  1  If.  '\  Sect.  ^3.  An  attainder  for  this   offence   corrupts  not  the 

Co.  Lir.S9i.  blood,  inasmuch  as  the  statute  only  says  that  the  offender  shall 
8.  il'.  ^'  suffer  such  pains  of  death,  8cc.  as  if  he  v^ere  attainted  of  a  felony 

at  common  law;  but  says  not  that  the  blood  shall  be  corrupted^ 

&c.(2) 

3  Inst.  114.  Sect.  44.  Yet  it  has  been  resolved,  that  an  offender  standing 

Djrer,S4i.  308.  mute  on  an  arraignment  by  force  of  this  statute,  shall  have  judg-* 

ment  of  peine  forte  et  dure ;  for  the  words  of  the  statute  of 
28  Hen.  8.  c.  15.  are,  that  a  commission  shall  be  directed  to 
hear  and  determine  such  offences  after  the  course  of  the  common 
law  of  the  land.  Sic. — ^f  But  by  12  Geo.  3.  c.  3.  *'  standing  mute 
**  in  piracy  amounts  to  a  conviction,  and  the  court  shall  award 
'^  the  same  judgment  as  on  a  conviction  by  verdict  or  confes- 
"  sion." 

As  to  THE  FOURTH  PARTicuLAB,  VIZ.  Of  the  means  which 
may  be  used  to  prevent  piracy. 

Enconngenient  f  Sect.  45.  By  II  and  12  Will.  3.  c.  7*  s.  11.  it  is  recited, 
for  commanden  "  That  it  will  conduce  to  the  suppressing  of  robberies  on  the 
defend  their  ^^*  ^^  ^"^  encouragement  be  given,  and  rewards  allowed  to  such 
ships  against  Commanders,  masters,  and  other  officers,  seamen  and  mariners, 
pirates,  &c.        ^s  shall  either  bravely  defend  their  own  ships^  or  take,  seize,  and 

destroy  pirates,  sea  rovers,  and  enemies;"  and  enacted,  ^'  That 

"  when  any  English  ship  shall  have  oeen  defended  against  any 

pirates,  enemies  or  sea  rovers,  by  fight,  and  brought  to  her 

designed  port,  in  which  fight  any  of  the. officers  or  seamen 

*'  shall 

(f)  Lord  lUe  thialts  that  an  indictment  for  been  indicted,  oonvicted,  and  executed  for  it  in 

C*r^  before  commisnoners  under  st  H.  8.  may  the  King's  Bench  as  for  a  robbery.    But,  bow* 

I  franed  <hi    an   indictment  at  common  law,  ever  this  might  have  been  formerly,  there  appears 

namely,  ei  §t  armit  ttfdoniee,  for  that  piracy  upon  no  instance  of  imy  such  proceedhig  for  several 

the  «tatate  is  robbery;  and  that  offenden  have  ceotari(!s.    ^f  JBaat,  805.) 
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**  shall  have  beenkilled^  or  wonnded,  it  shall  and  may  be  lawful 
^'  to  and  for  the  judge  of  his  majesty's  high  court  of  admiralty, 
or  his  surrogate  in  the  port  of  London,  or  the  mayor^  bailiff^  or 
**  chief  officer  in  the  several  out-ports  of  this  kingdom,  upon  the 
petition  of  the  master  or  seamen  of  such  ship,  so  defended  as 
aforesaid,  to  call  unto  him  four  or  more  good  and  substantial 
^  merchants,  and  such  as  are  no  adventurers  or  owners  of  the 
\*  ship  or  goods  so  defended,  and  have  no  manner  of  interest 
**  therein,  and  by  advice  with  them  to  raise  and  levy  upon  the 
respective  adventurers  and  owners  of  the  ship  and  goods  so 
defendied,  by  process  out  of  the  said  court,  such  sum  or  sums 
**  of  money  as  himself  and  the  said  merchants,  by  plurality  of 
V  voices,  shall  determine  and  judge  reasonable,  not  exceeding 
*'  two  pounds  per  centum  of  tne  freight,  and  of  the  ship  and 
^*  goods  so  defended,  according  to  the  first  costs  of  the  goods; 
which  sum  or  sums  of  money  so  raised  shall  be  distributed 
among  the  captain,  master^  officers,  and  seamen  of  the  said. 
*'  ship,  or  widows  and  children  of  the  slain,  according  to  the 
direction  of  the  judge  of  the  said  court,  or  his  surrogate  in  the 
port  of  London,  or  the  mayor,  bailiff,  or  chief  officer  in  the 
''  sevei*al  out-ports  of  this  kingdom,  with  the  approbation  of  the. 
**  merchants  {[foresaid,  who  shall  proportion  the  same,  according 
to  their  best  judgment,  unto  the  ship*s  company  as  aforesaid,, 
having  special  regard  unto  the  widows  and  children  of  such  as 
"  shall  have  been  slain  in  that  service,  and  such  as  have  been 
*.*  wounded  or  maimed/' 

f  Sect*4t6.   By  11  and  12  Will.  3,  c.  7.  s.  12.    And  for  the  Reward  to  dia- 
better  and  more  effectual  prevention  of  combinations  and  con- co^*^®^*"? 
federacies  for  the  running  away  with  or  destroying  of  any  ship,  ^^ji^aJwiy  ' 
goods  or  merchandizes,  it  is  further  enacted,  "  That  a  reward  of  with  ship,  &c- 
"  ten  pounds  for  every  ship  or  vessel,  of  one  hundred  ton3. 
or  under,  and  fifteen  pounds  for  every  ship  or  vessel  of  a. 
greater  burthen,  shall  be  paid  by  the  captain,  commander,  or 
master  of  every  ship  or  vessel,  wherein  any  such  combination 
or  confederacy  shall  be  set  on  foot  for  the  running  away  with 
or  destroying  any  such  ship,  or  the  goods  and  merchandizes 
therein  laden,  to  such  person  as  shall  first  make  a  discovery 
"  thereof,  upon  due  proof  of  such  combination  or  confederacy ; 
*'  the  same  to  be  paid  at  the  port  where  the  wages  of  the  seamen 
**  of  the  said  ship  are  or  ought  to  be  paid,  after  such  discovery 
*'  and  proof  made.** 

t  Sect.  47.  By  1 1  and  12  Will.  3.  c.  7.  s.  17.  ''  And  for  the  Seamen  deiert- 
prevention  of  seamen  deserting  of  merchant  ships  abroad  in  parts  >"f  "^'^j^^ 
beyond  the  seas,  which  is  the  chief  occasion  of  their  turning  ^^'^^ 
pirates,    and    of   great  detriment  to  trade   and   navigation  in     , 
general ;''  it  is  enacted,  **  That  all  such  seamen,   officers   or 
'*  sailors,  who  shall  desert  the  ships  or  vessels  wherein  they  are 
"  hired  to  serve  for  that  voyage,  shall  for  such  offence  forfeit  all 
'*  such  wages  as  shall  be  then  due  to  him  or  them." 

t  Sect.  48.  By  8  Geo.  I.  c.  24.  s.  2.  it  is  enacted,  "  That  Ships  and  the 
every  ship  or  vessel  which  shall  be  fitted,  out  with  a  design  to  ?°JJ*'**!^'^***^* 
trade  with,  or  supply,  or  correspond  with  any  pirate,  and  all  crown,  half  to 
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'^^  any. intent  or  purpose  to  tlnade  with  any  pirate^  felon  or  robber 
**  on  the  seas,  shall  be  ipso  facto  forfeited;  one  moiety  thereof  to 
the  use  of  the  lung's  miyesty^  his  heirs  and  successors,  the 
other  moiety  to  the  person  or  persons  who  shall  first  make 
discovery,  and  give  information  of  such  intent  or  design;  and 
such  person  or  persons,  who  shall  first  make  such  discovery, 
shall  and  may  sue  for  and  recover  the  said  ship  or  vessel,  and 
all  and  every  the  goods  and  merchandizes  on  board  the  same, 
V  in  the  high  court  of  admiralty •'' 

Seamen  maimed  t  ^^c^*  ^9.  By  8  Geo.  1.'  c.  24.  s.  5.  *'  To  the  end  that  a 
in  fight  against  further  encouragement  may  be  given  to  all  seamen  and  mariners 
S^"c^hfit*  '^  ^o  fig'^^  ^"^  defend  their  ships  from  pirates,  it  is  enacted, ''  Tliat 
wards  in  22  and  "  in  case  any  seaman  or  mariner  on  board  any  merchant  ship  or 
ssCar.  2.  c.  n.  *♦  vessel,  or  any  other  ship  or  vessel,  shall  be  maimed  in  fight 
i*ito  Greenwich  "  against  any  pirate,  every  such  seaman  and  mariner,  upon  due 
Hospital.  '*  proof  of  his  being  maimed  in  such  fight^  shall  not  only  have 

''  and  receive  the  rewards  already  appointed  by  a  statute  made 
in  the  twenty-second  and  twenty-third  years  of  the  reign  of 
king  Charles  the  Second,  intituled.  An  act  to  prevent  the  deliver-^ 
ing  up  of  merchant  ships,  and  for  the  increase  of  good  and 
**  serviceable  seamen,  but  snail  also  be  admitted  into  and  provided 
*'  for  in  Greentvich  Hospital,  preferable  to  any  other  seaman  or 
"  mariner  who  is  disabled  from  service,  or  getting  a  livelihood, 
"  merely  by  his  age.*'  .^ 

Masters  or  sea-  f  Sect,  50.  By  8  Geo.  1  •  c.  ^4.  s.  6.  it  b  further  enacted, 
mennotddend-  «  That  in  case  any  conmiander,  master,  or  other  officer,  or  any 
aniiist'pirates  "  seaman  or  mariner  of  any  merchant  ship  or  vessel  which  carries 
&c.  forfeit  their  **  guns  and  arms,  shall  not,  when  they  are  attacked  by  any  pirate, 
wages  and  suf-  «  qj.  y^y  ^^^y  ship  or  vessel  on  which  any  such  pirate  is  on  boards 
impriMnmeDt    **  ^^^^  ^"^  endeavour  to  defend  themselves,  and  their  said  ship 

''  or  vessel,  from  being  taken  by  the  said  pirate,  or  shall  utter 
*'  any  words  to  discourage  the  oUier  mariners  from  defending  the 
''  ship,  and  by  reason  thereof  the  said  ship  or  vessel  shall  fall 
into  the  hands  of  such  pirate;  then,  and  in  every  such  case; 
every  such  commander  or  master,  or  other  officer,  and  every 
'^  seaman  or  mariner,  who  shall  not  fight  and  endeavour  to  defend 
''  and  save  the  said  ship  or  vessel,  or  who  shall  utter  any  such 
''  words  as  aforesaid,  shall  lose  and  forfeit  all  and  every  part  of 
*'  the  wages  due  to  him  and  them  respectively,  to  the  owner  and 
'*  owners  of  the  said  ship  or  vessel,  and  shall  not  be  permitted  to 
"  sue  fbr  or  recover  the  same,  or  any  part  thereof,  in  any  court 
'*  either  of  law  or  equity,  and  as  a  farther  punishment  shall  sOffer 
**  six.  months  imprisonment." 


Hasten  shall  t  Sect.  51.  By  8  Geo.  1.  c.  24.  s.  7.  "  And  for  prevention  of 
not  advance  to  seamen  or  mariners  deserting  (3)  merchant  ships  or  vessels 
abovrSf  Ws  abroad  in  the  plantations,  or  in  any  other  parts  beyond  the  seas, 
wages  while  be-  which  is  the  chief  occasion  of  their  turning  pirates,  and  of  great 
yond  sea.  detriment  to  trade  and  navigation,  and  is-  chiefly  occasioned  by 

the  owner  or  owners  of  ships  or  vessels  paying  wages  to  the 
seamen  or  mariners  when  abroad:'*  it  is  enacted,  "That  no 
"  master  or  owner  of  any  merchant  ship  or  vessel  shall  pay  or 

"  advance, 

(3)  For  penalties  on  Captains  leaving  seamen  abroad,  vide  ante,  p.  If  0. 
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^  advapce^  or  cause  to  be  paid  or  advanced  to  any  seanan  or 
manner,  during  the  time  he  shall  be  in  parts  beyond  the  seas, 
any  money  or  effects  upon  account  of  wages  exceeding  one 
moiety  of  the  wages  which  shall  be  due  at  the  time  of  such 
payment,  until  such  ship  or  vessel  shall  return  to  Great  Bri^ 
tain  or  Ireland,  or  the  plantations,  or  to  some  other  of  his  ma- 
^  jes^*s  dominions  whereto  they  belong,  and  from  whence  they 
^  were  first  fitted  out ;  and  if  any  such  master  or  owner  of  such 
*'  merchant  ship  or  vessel  shall  pay  or  advance,  or  cause  to  be 
*f  paid  or  advanced^  any  wages  to  any  seaman  or  mariner  above 
*'  the  said  moiety,  such  master  or  owner  shall  forfeit  and  pay 
*.*  double  the  money  he  shall  so  pay  or  advance,  to  be  recovered 
**  in  the  high  court  of  admiralty,  by  any  person  who  shall  first 
*'  discover  and  inform  of  the  same/' 


CHAP.  XXI. 

OF  FORGERY. 

Of  Forgery  there  are  two  kinds ;  First,  by  common  law.     9e-  ^^^^  15, 
condly,  by  the  statute.  Fleu,  s/c  ss. 

Sect.  1.  F0B6BRY  by  the  common  law  seemeth  to  be  an 
offence  in  falsely  and  fraudulently  making  or  altering  any  matter 
of  record ;  or  any  other  authentic  matter  of  a  public  nature ;  as 
a  parish  register,  or  any  deed  or  will ;  punishable  by  fine  and 
imprisonment,  and  such  other  corporal  punishment  as  the  court 
in  discretion  shall  think  proper.  (I) 

For  the  better  understanding  whereof  I  shall  endeavour  to 
shew, 

1.  In  what  cases  the  making  or  altering  of  a  writing  shall  be 
said  to  be  so  fiar  false  and  fraudulent,  as  to  amount  to  forgery. 

2.  That  a  man  ma^  be  guilty  of  forgery  in  reiBpect  of  all  the 
siibovementioned  writings,  and  no  other. 

Sect.  2.  As  to  the  first  particular,  it  is  said  to  be  possible  for 
a  man  knowingly  to  make  a  deed  in  his  own  name,  and  also  to 
sign  and  seal  it  himself,  which  yet,  in  judgment  of  law,  may  be 
no  better  than  a  downright  forgery ;  as  if  a  man  make  a  feoff- 
ment of  certain  lands  to  J.  S.  and  afterwards  make  a  deed  of 

feoJSment 

(1)  This  deBnition  of  forgery  is  wliolly  inap-  tance,  a  warrant  of  attorney,  a  bill  of  exchaqge. 

pficable  to  the  crime  tn  now  constituted  by  a  va-  And  they  made  this  distinction  between  fbraeiy 

riety  of  statutes,  and  indeed  it  seems  hardly  to  at  common  law,   and  cheats  by  means  of  nisa 

have  been  a  correct  definition  at  common  law  ;  for,  tokens,  under  the  stat.  S3  Hen.  8.  c.  1.  tliat  bj 

although  Hawkins  savs  that  a  man  cannot  be  the  statute  it  was  necessary  the  party  should  re« 

guilty  of  forgery  in  otncr  writings  than  those  spe-  ceive  an  actual  prejudice,  which  was  not  m 


cificd,  Tig.  **  any  matter  of  record,  or  any  authen-  in  ibrgery ;  in  the  latter  case,  it  was  sufficient 

".iic  matter  of  a  public  nature,"  vetinasubse-  the  party  might  be  prejudiced  b^  it. — See  also 

?[uent  case,  in  which  the  whole  of  that  matter  was  £.  P.  C.  toI.  2.  862.     Forgery,  in  its  now  en* 

ully  discussed   by  the  court,  (K.  v.  J.  Ward,  larged  sense,  ii  d^ned  to  be  the  "fraudulent 

S  Lord  Rayoiond,  1461,)  thev  held  that  at  com*  *<  makine  or  alteration  of  a  writing  to  the  pieju- 

mpn  Jaw  it  was  forgery  to  make  false  prtoate  wrir  "  dice  of  another  mao'a  right.* 
tings,  as  a  bill  of  sale,  bill  of  ladingi  an  acquit- 
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leoffitnent  of  the  eame  lauds  to  J.  D.  of  a  date  prior  to  ^at  of 
the  feofitnent  to  J.  S.  in  which  case  he  is  said  to  be  guilty  of 
forgery,  because  he  knowingly  falsifies  the  date^  in  order  to  de- 
fraud his  own  feoffee,  by  making  a  second  conveyance  which  at 
the  time  he  had  no  power  to  make.  Also  it  is  said,  that  bis 
crime  would  have  been  no  less,  if  by  his  conveyance  he  had 
passed  only  an  equitable  interest  for  good  consideration,  and  had 
afterwards  by  such  a  subsequent  antedated  conveyance  endea- 
voured to  avoid  it.  Also  in  many  other  cases  a  writing  may  be 
said  to  be  forged  where  neither  the  hand  nor  seal  of  any  one  are 
forged ;  as  where  one  being  directed  to  draw  up  a  will  for  a  sick 
person,  doth  insert  some  legacies  therein  of  his  own  head ;  or 
where  one  finding  another's  name  at  the  bottom  of  a  letter  at  a 
considerable  distance  from  the  other  writing,  causes  the  letter  to 
be  cut  off,  and  a  general  release  to  be  written  above  the  name^ 
and  then  takes  off  the  seal,  and  fixes  it  ui\der  the  release ;  or 
where  one  inserts  into  an  indictment  the  names  of  those  against 
whom  in  truth  it  was  not  found ;  or  wheVe  one  makes  any  frau* 
dulent  alteration  of  the  form  of  a  true  deed  in  a  material  part  of 
it ;  as  by  making  a  lease  of  the  manor  of  Dale  appear  to  be  a 
lease  of  the  manor  of  Sak,  by  changing  the  letter  D.  into  an  S* 
or  by  making  a  bond  for  five  hundred  pounds,  expressed  in 
figures,  seem  to  have  been  made  for  five  thousand,  by  adding  a 
new  cypher.  But  Sir  Edward  Coke  seems  to  say,  that  a  deed  so 
altered  may  more  properly  be  called  a  false  than  a  forged  writing, 
because  it  is  not  forged  in  the  name  of  another,  nor  his  seal  nor 
hand  counterfeited.  But  I  see  no  good  reason  why  such  an 
alteration  of  a  deed  should  not  as  properly  be  called  forgery,  as 
the  entire  making  of  a  new  deed  in  another's  name;  for  m  both 
cases  not  only  the  fraud  and  villainy  are  the  very  same,  but  also 
a  man's  hand  and  seal  are  falsely  made  use  of  to  testify  his  assent 
to  an  instrument,  which  after  such  an  alteration  is  no  more  his 
deed  than  a  stranger's.  Also  the  notion  of  forgery  doth  not 
seem  so  much  to  consist  in  the  counterfeiting  a  man's  hand  and 
seal,  which  may  often  be  done  innocently,  but  in  the  endeavour- 
ing to  give  an  appearance  of  truth  to  a  mere  deceit  and  falsity, 
and  either  to  impose  that  upon  the  world  as  the  solemn  act  oJF 
another,  which  he  is  no  way  privy  to,  or  at  least  to  make  a  man's 
own  act  appear  to  have  been  done  at  a  time  when  it  was  not. 
done,  and  by  force  of  such  a  falsity  to  give  it  an  operation,  which 
in  truth  and  Justice  it  ought  not  to  have,  as  appears  by  the  fore- 
going cases  in  this  section,  to  most  of  which  Sir  Edward  Coke 
himself  seems  to  agree. 

Sect*  3.  But  it  seemeth  to  be  clear,  that  he  who  writes  a  deed 
in  another's  name,  and  seals  it  in  his  presence,  and  by  his  com- 
mand, is  not  guilty  of  forgery,  because  the  law  looks  on  this  as 
the  other^s  own  sealing. 

Sect  4.  Also  it  hath  been  adjudged,  that  he  shall  not  be 
punished  for  forgery  who  raseth  out  the  word  libris  out  of  a 
bond  made  to  himself,  and  putteth  in  marcis,  because  here  is  no 
appearance  of  a  fraudulent  design  to  cheat  another,  and  the 
alteration  is  prejudicial  to  none  but  to  him  who  makes  it,  whose 
security  for  his  money  is  wholly  avoided  by  it ;  yet  it  is  said,  that 

it 


Ck  «1,  OF  FORGERY.  fl65 

it  would  be  forgery,  if  by  the  circumstances  of  the  case  it  should    ' 
any  way  appear  to  have  been  done  with  an  eye  of  gaining  an 
advanta^  to  the  party  himself,  or  of  prejudicing  a  third  person. 
Also  it  IS  holden,  that  such  an  alteration,  even  without  these  cir- 
cumstanceSj  is  a  misdemeanor,  though  it  be  no  forgery. 

Sect,  5,  It  hath  been  resolved,  that  a  man  shall  not  be  ad- 
judged guilty  of  forgery  for  writing  a  will  for  another  without  any 
directions  from  him,  who  becomes  non  compos  before  it  is  brought  Moor,  760, 
to  him ;  for  it  is  not  the  bare  writing  an  mstrument  in  another's 
Aame  without  his  privity,  but  the  giving  it  a  false  appearance  of 
having  been  executed  by  him,  which  makes  .a  man  guilty  of  for« 
gery. 

Sect.  6.  It  is  said,  that  regularly  a  man  cannot  commit  an  act  Moor,  7^. 
of  forgery  by  a  bare,  nonfeasance,  as  by  omitting  a  legacy  out  of  ^^'  ^^^* 
a  will,  which  he  is  directed  to  draw  for  another*  Yet  it  hath 
been  holden  by  some,  even  in  this  very  case,  that  if  the  omission 
of  a  bequest  to  one  cause  a  material  alteration  in  the  limitation 
of  a  bequest  to  anotheri  as  where  the  omission  of  a  devise  of  an 
estate  for  life  to  one  man  causeth  a  devise  of  the  same  lands  to 
another  to  pass  a  present,  estate,  which  otherwise  would  have 
passed  a  remainder  only,  he  who  makes  such  an  omission  is 
guilty  of  forgery.  In  this  case  the  first  enquiry  should  be,  with 
what  intention  die  omission  was  made. 

^  Sect.  7'  It  seemeth  to  be  no  way  material^  whether  a  forged 
instrument  be  made  in  such  a  manner,  that  if  it  were  in  truth 
such  as  it  is  counterfeited  for,  it  would  be  of  validity,  or  not; 
and  upon  this  ground  it  hath  been  adjudged,  that  the  forgery  of  i  sid.  I4f. 
al  protection  in  the  name  of  A.  B.  as  bemg  a  member  of  parlia- 
ment, who  in  truth  at  the  time  was  not  a  member,  is  as  much  a 
crime  as  if  he  were. 

And  now  I  am  to  shew,  in  the  second  place,  that  a  man  may 
be  guilty  of  forgery  at  common  law  in  respect  of  any  of  the 
abovementioned  writings,  and  of  no  other. 

Sect,  8.  And  first  it  is  clear,  that  one  may  be  guilty  thereof  iitAb.  65.76. 
by  the  common  law,  by  counterfeiting  a  matter  of  record ;  for  YeW.  146. 
since  the  law  gives  the  highest  credit  to  all  records,  it  cannot  but  9'^^'^^ 
be  of  the  utmost  ill  consequence  to  the  public,  to  have  them  g  Mod.  i9t. 
either  forged  or  falsified.  i«  Mod.  495. 

496.  Stnmge,69. 

Sect.  9.  Secondi*y,  Also  there  seemeth  to  be  no  doubt  but  ^  ^  *•  ^'** 
that  one  may  be  guilty  of  this  crime  by  the  common  law,  by  c  Car.  $26. 
forging  any  other  authentic  matter  of  a  public  nature,  as  a  (a)  t  Jones,  925. 
privy  seal,  or  a  (6)  licence  from  the  barons  of  the  Exchequer  to  l^ilj?^!?'^ 
compound  a  debt,  or  a  (c)  certificate  of  holy  orders,  or  a  (d)  pro-  ^^^  ^  ^e^.  ^33, 
tection  firom  a  parliament  man.  {d)  1  Sid.  14S« 

Sect.  10.  Thirdly,  It  is  also  unquestionable,  that  a  man  may  0)iR*A^-^ 
be  in  like  manner  guilty  of  forgery  at  common  law,  by  forging  ^y"^"J»®^* 
a  {e)  deed ;  and  surely  there  cannot  be  any  reason  to  doubt,  but  ^  sid.'278. 
that  one  may  be  equally  guilty  by  forging  a  (J*)  will,  whiclf  can-  3  Leon.  170. 
not  be  thought  to  be  of  less  consequence  than  a  deed.     But  I  Cf)  ^^''  ^^- 
do  not  find  this  point  any  where  directly  holden.  dJ^^  302.   it 

is  now  made  felony  by  f  Geo. «.  c.  J5.    Vide  postca,  Private  Docuincntfl. 

Sect. 
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(>>i  Ron.  4.11,  Sect^  11«  As  to  oth^r  writings  of  an  inferior  nature,  it  seems 
1  Sid.  16. 155.  to  have  been  generally  laid  down  as  a  (g)  rule,  that  the  counter- 
ib1  Abr  66  ^^^^^^S  ^^  ^^"^  ^^  "^^  properly  forgery ;  (h)  and  some  have  gone 
Winch.  40. 90.  fto  far  as  to  hold,  that  the  forging  another^s  hand,  and  thereby 
3  Leon.  %su  receiving  rent  due  to  him  from  his  tenants,  is  not  punishable  at 
c^EU*  «96  *''»  *°^  therefore  it  cannot  but  be  more  safe  to  proceed  against 
853.  '      offences  of  this  nature,  as  cheats  than  as  forgeries ;  but  surely  it 

3BQls.f65.       cannot  be  proved  by  any  good  authority,  that  such  base  crimes- 
i*Y^i*^^i46^^'  are  wholly  disregarded  by  the  common  law,  as  not  deserving  a 
1  Bulat  i65,      public  prosecution ;  for  the  opinion  in  the  books  above  cited, 
(0  F.  N.  B.       that  they  are  punishable  by  no  law,  seems  by  no  means  to  be 
96, 99. 100.       maintainable,  since  many  of  them  are  most  certainly  punishable 
by  force  of  33  Hen.  8.  c.  1  •  which  is  set  forth  at  large  in  the 
twenty-third  chapter.     Neither  can  it  be  a  convincing  argument, 
that  they  are  not  punishable  at  common  law,  (t)  because  they  are 
of  a  private  nature,  since  deeds  concerning  private  matters  are 
also  of  a  private  nature,  as  much  as  other  writings  concerning 
such  matters  :  yet  no  one  will  say,  that  the  making  a  false  deed 
concerning  a  private  matter  is  not  punishable  at  common  law. 
But  perhaps  it  may  be  reasonable  to  make  this  distinction  be- 
tween the  counterfeiting  of  such  writings,  the  forgery  whereof 
hath  been  already  shewn  to  be  properly  punishable  as  forgery, 
and  the  counterfeiting  of  other  writings  of  an  inferior  nature,  that 
the  former  is  in  itself  criminal,  whether  any  third  person  be 
actually  injured  thereby  or  not,  but  that  the  latter  is  np  crime, 
unless  some  one  receive  a  prejudice  from  it.  (2) 

Sect.  12.  Thus  hr  of  forgery  by  common  law. 

We  are  now  to  consider  of  forgery  by  statute,  which  depends 
upon  a  great  variety  of  enactments  relating  to  the  following  mat- 
ters. 

1.  To  records. 

2.  To  the  public  funds  and  stocks  of  public  companies. 

3.  To  notes  and  other  securities  of  the  bank  of  England  &nd 
other  public  companies. 

4.  To  stamps. 

5.  To  official  papers,  securities  and  documents. 

6.  To  private  papers,  securities  and  documents. 

r  « 

1.  Records, 

3  InsL  71, 72.        +  Sect.  1.  The  offence  of  embezzling,  defacing,  or  altering  any 
1  Hale,  646.       record,  without  due  authority,  is  an  offence   at  common  law, 
highly  punishable  by  fine  and  imprisonment,  8cc. 

t  Sect.  2.  By  8  Hen.  6.  c.  12,  it  is  ordained,  "  That  if  any 

"  record  or  parcel  of  the  same,  writ,  return,  panel,  process,  or- 

"  warrant  of  attorney,  in  the  king's  courts  of  chancery,  exche- 

"       ,  "  quer, 

(f )  See  also  the  case  of  Leauder  Fawcett,  for      great  majority  of  the  judges  held  tliis  to  be  a  for- 
forging  an  jsffidaTit  and  order  to  procure  his  dis*      gery  at  common  law.  2  £.P.  C.  864. 
charge,  he  being  in  custody  for  a  contempt.    A 
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oaier,  the  onfe  bench  or  the  other,  or  in  his  treasury,  be  wil- 
hogly  stolen,  taken  away,  withdrawn,  or  avoided,  by  any  clerk, 
'-'  or  by  other  person,  because  whereof  any  judgment  shall  be 
'^  reversed ;  that  such  stealer,  taker  away,  withdrawer,  or  avoider, 
*^  their  procurators,  counsellors,  and  abettors,  thereof  indicted, 
'*  and  by  process  thereupon  made  thereof  duly  convict  by  their 
**  own  confession,  or  by  inquest  to  be  taken  of  lawful  men, 
*^  (whereof  the  one  half  shall  be  of  the  men  of  any  court  of  the 
**  same  courts,  and  the  other  half  of  the  other,)  shall  be  judged 
^  for  felons,  and  shall  incur  the  pain  of  felony :  and  that  the 
''judges  of  the  said  courts,  of  the  one  bench  or  of  the  other, 
''  have  power  to  hear  and  determine  such  defaults  before  th^m, 
''  and  thereof  to  make  due  punishment,  as  afore  is  said/' 

Sect.  3.  In  the  construction  of  ^his  clause,  it  hath  been  holden : 

» 
Sect.  4.  First,  That  it  extends  only  to  the  courts  which  are  3  lost  71. 

expressly  named ;  and  to  the  court  of  chancery  so  far  only  as  it  15^*  ^^  ^ 

proceeds  according  to  the  course  of  the  common  law. 

r 

Sect.  5.  Secondly,  That  it  extends  not  to  such  offence  by  the  s  huL  72. 
judges  of  any  court;  for  whereas  it  begins  with  expressly  naming 
clerks,  which  are  inferior  to.  them,  it  shall  not  be  intended  to 
include  them  under  the  general  words  following. 

Sect.  6.  However,  by  8  Ric.  2.   c.  4.  **  Judges  as   well  as  3  R.  3.  lo. 
*'  clerks  are  to  pay  a  fine  to  the  king,  and  make  satisfaction  to  i^^l^'^i 
"  the  party  for  falsely  entering  pleas,  or  rasing  rolls,  or  changiog  ^\  i^p.31. 
*'  verdicts,  to  the  disherison  of  any  one.'' 

Sect.  7.  And  judges  are  highly  punishable  at  common  law  for  Cob.  B.  pie- 
other  offences  of  like  nature,  as  for  inserting  a  bill  of  indictment  !*^^f^  indict, 
not  found  by  the  jury  among  those  which  were  foimd,  and  such  5  iiitt.'7s. 
like;  2Lnd  Justice  Ingram,  in  the  reign  of  Edward  the  First, 
was  fined  eight  hundred  marks,  for*rasing  a  fine  of  thirteen  shil- 
lings and  four-pence,  set  on  a  poor  man,  and  making  it  six  shil- 
lings and  eight-pence. 

Sect.  8.  Thirdly,  That  not  only  such  an  alteration  whereby 
a  judgment  is  actually  reversed,  but  also  such  whereby  it  is 
reversible,  whether  it  were  made  before  or  after  the  judgment  2  Roll.  81. 
^as  given,  or  whether  it  be  or  be  not  afterwards  amended  by  the 
court,  is  within  this  act;  for  those  words  in  the  statute,  '*  where- 
**  by  any  jiid^meni  shall  be  reversed,'^  are  taken  to  have  the  same 
purport  as  if  it  were  said,  '*  whereby  any  judgment  shall  be 
"  annulled,  or  lose  its  force  or  effect ;"  for  it  is  plain,  that  the 
statute  cannot  intend  that  the  judgment  must  be  actually  re- 
versed by  writ  of  error,  because  it  speaks  of  stealing  or  carrying 
aVvay,  or  avoiding  of  records,  which  makes  it  impossible  that  the 
judgment  should  be  reversed  at  all,  because  no  writ  of  error  can 
remove  a  judgment  which  appears  not.    .And  it  has  been  holden,  2  R,  3. 10. 
that  if  A.  B.  be  outlawed  by  the  name  of  A.  C  and  afterwards  ?'^\plf^ 
the  record  be  rased,  and  A.  B.  inserted,  the  offence  is  within  the  ^^  j^^p^  ^ 
statute,  because  the  record  against  A.  C.  is  annulled,  and  the 
judgment  prevented,  which  might  have  been  given  on  a  writ  of 
error  for  this  defect. 

Sect. 
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3  Inst.  71 
2  R.  3.^1. 


9  K.  3. 10,11.  -  Sett.Q*  FouHTHLY,  If  the  offence  were  committed  pardy  in' 
S- P»  C.  36.  ^ug  county  and  partly  in  another/  but  hot  so  as  to  amount  to  a' 
^     ^  complete  offence  within  the  statute  in  either,  that  the  party  can- 

not be  indicted  for  a  felony,  because  the  counties  cannot  join  in 
an  indictment,  and  that  which  is  done  in  one  cannot  be  found  in 
another,  but  that  he  may  be  indicted  for  a  misprision  in  either 
county. 

3  Instri  Sect.  10.  Fifthly,  That  the  act,  by  making  those  who  are  ac- 

Con.S.P.C.44.  cessary  before  the  fact  principal  felons,  does  not  mean  anyway  to 

favour  those  who  are  accessary  after,  but  to  leave  them  to  the 

general  construction  of  the  law. 

Sect.  \\.  Sixthly,  That  by  the  last  clause  of  the  act,  the  jus?, 
tices  of  either  bench  have  a  concurrent  authority^  and  that  they 
which  shall  first  enquire  shaU  proceed ;  and  that  if  the  offence 
were  committed  in  the  county  where  the  benches  sit,  they  need  no 
other  commission ;  but  if  it  were  done  in  another  county,  that 
they  must  have  a  special  commission :  and  if  in  London,  that  they 
shall  have  a  commission  in  which  the  mayor  shall  be  omitted ; 
for  the  charters  of  the  city,  which  require  that  he  shall  be  a  prin- 
cipal in  every  commission,  extend  not  to  sudi  causes  which  are 
specially  limited  to  particular  judges. 

2.  Public  Funds  and  Stocks  of  Public  Companies. 

The  statute  8  Geo.  1.  c.  22.  and  3 1  Geo.  2.  c.  22.  s.  77.  pro- 
tect from  forgery  all  the  public  funds,  then,  or  since  esta- 
blished by  authority  of  Parliament.  The  stat.  31  Geo.  2.  c.  22. 
8.  77*  and  4  Geo.  3.  c.  25.  s.  15.  extend  the  same  protection 
,  to  the  parliamentary  funds  or  stocks  of  public  companies ;  and 
the  8  Geo.  1.  c.  22  especially  includes  the  South  Sea  company,  as 
the  9  Geo.  1.  c.  12  and  other  acts,  especially  include  particular 
orders  and  public  annuities. 

t  Sect.  1.  By  8  Geo.  1.  c.  22.  it  is  recited,  "That  of  late 
divers  frauds  and  abuses  have  been  committed  by  forging  and 
counterfeiting  the  hands  of  some  of  the  proprietors  of  the  shares 
of  and  in  the  capital  stock  and  funds  of  such  body  or  bodies  po- 
litic or  corporate,  as  are  established  by  actor  acts  of  parliament  in 
that  behalf,  or  some  of  them,  or  by  forging  or  counterfeiting  the 
hands  of  persons  entitled  to  the  dividends  attending  the  said  shares, 
or  some  of  them,  or  by  forging  or  counterfeiting  the  hands  of 
persons  entitled  to  annuities,  in  respect  whereof  the  proprietors, 
have  transferable  shares  in  a  capital  stock  or  stocks  established 
by  act  or  acts  of  parliament,  in  proportion  to  their  respective  an- 
nuities ;  and  divers  frauds  and  abuses  have  been  or  may  be  com- 
mitted by  persons  falsely  and  deceitfully  personating  the  true  and 
real  proprietors  of  the  said  shares  in  stock,  annuities  and  divi- 
dends, or  some  of  them :"  Now  for  the  better  preventing  such 
Forgiii^ letters  pernicious  practices  for  the  future,  it  is  enacted,  "  That  if  any 
of  ttfomey,  &c  it  person  or  persons  whatsoever  shall  forge  or  counterfeit,  or  pro- 
cure to  be  forged  or  counterfeited,  or  knowingly  and  wilfully 
act  or  assist  in  the  forging  or  counterfeiting  any  letter  of  attor- 
ney, or  other  authority  or  instrument. to  transfer,  assign,  sell  or 
'^  convey  any  such  share  or  shares,  or  any  part  of  such  share  or 
**  shares  of  and  in  such  capital  stock  or  stocks  as  aforesaid,  or' 

"  any 
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*'  any  of  them,  or  to  receive  any  such  annuity  or  annuities,  dm* 
''  dend  or  dividends  as  aforesaid,  or  any  of  them,  or  any  part 
*'  thereof,  or  shall  forge  or  counterfeit,  or  procure  to  be  forged  OTcwmterfdtuig 
"  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in  the  JJriUto  E^ 
*'  forging  or  counterfeiting  any  the  name  or  names  of  any  the  pro* 
prietors  of  any  such  share  or  shares  in  stock,  or  of  any  the  per- 
sons entitled  to  any  such  annuity  or  annuities,  dividend  or 
''  dividends  as  aforesaid,  in  or  to  any  such  pretended  letter  of 
*'  attorney,  instrument  or  authority,  or  shall  knowingly  and  frau* 
"  dulently  demand,  or  endeavour  to  have  any  such  share  or  shares 
in  stock,  or  any  part  thereof,  transferred,  assigned,  sold  or  con-^ 
veyed,  or  such  annuity  or  annuities,  dividend  or  dividends^  or 
any  part  thereof,  to  be  received  by  virtue  of  any  such  counter* 
feit  or  forged  letter  of  attorney,  authority  or  instrument,  or 
shall  falsely  and  deceitfully  personate  any  true  and  real  proprie*  orfidseljpei^ 
tors  of  the  said  shares  in  stock,  annuities  and  dividends,  or  any  somting  r«al 
^  of  them,  or  any  part  thereof,  and  thereby  transferring  or  endea-  prop****"*  ^  ' 
**  vouring  to  transfer  the  stock,  or  receiving  or  endeavouring  to  SSm, 
''  receive  the  money  of  such  true  and  lawful  proprietor,  as  if  such 
**  offender  were  the  true  and  laiE^ful  owner  thereof;  then  and  in 
''  every  or  any  such  case,  all  and  every  such  person  and  persons 
**  (being  thereof  lawfully  convicted  in  due  form  of  law)  shall  be 
**  adjudged  guilty  of  felony^  and  shall  suffer  as  in  cases  of  felony 
"  without  benefit  of  clergy."  ' 

« 

t  Sect.  2.  By  31  Geo.  2.  c.  22.  s.  77.  it  is  recited,  "  That  Penalty  in  Ae 
doubts  may  arise  whether  the  punishment  inflicted  by  8  Geo.  h  ^^^aadcdtol^ 
c.  22.  on  person's  guilty  of  the  several  species  of  forgery,  and  other  act,  &c. 
offences  therein  mentioned,  extends  to  the  commission  of  the  like 
forgery  and  offences  in  relation  to  such  capital  stocks  and  funds 
as  have  been  established  by  die  authority  of  parliament,  since  the 
passing  of  the  said  act,  and  may  be  hereafter  established  ;"  there* 
fore  it  is  enacted,  "  That  if  any  person  or  persons  whatsoever  shall 
'*  forge  or  counterfeit,  or  procure  to  be  forged  or  counterfeited, 
''  or  knowingly  and  wilfully  act  or  assist  ii^  the  forging  or  counter- 
feiting any  letter  of  attorney,  or  other  authority  or  instrument, 
to  transfer,  assign,  sell  or  convey  any  share  or  shares,  or  any  part 
"  of  any  share  or  shares,  of  or  in  any  such  capital  stock  or  funds 
**  of  any  body  or  bodies  politic  or  corporate  established,  or 
''  which  shall  be  established,  by  any  act  or  acts  of  parliament ; 
*'  or  to  receive  any  dividend  or  dividends  attending  any  share  ok 
''  shares,  or  any  part  of  any  share  or  shares,  of  or  in  any  such 
''capital  stock  or  funds  as  aforesaid;  or  to  receive  any  an- 
''  nuity  or  annuities,  in  respect  whereof  any  proprietor  or  pro^ 
'^  prietors  have  or  shall  have  any  transferable  share  or  shares  of  os 
**  in  any  capital  stock  or  stocks  which  now  are,  or  hereafter  shall 
^'  be  established  by  any  act  or  acts  of  parliament,  in  proportion 
"  to  their  respective  annuities  ;  or  shall  forge  or  counterfeit,  ot 
procure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully 
act  or  assist  in  the  forging  or  counterfeiting  any  the  name  or 
names  of  any  the  proprietors  of  any  such  share  or  shares  in 
stock,  or  of  any  the  persons  intitled  to  any  such  annuity  or  an** 
unities,  dividend  or  dividends,  as  aforesaid,  in  or  to  any  such 
pretended  letter  of  attorney,  instrument  or  authority ;  or  shall 

*'  knowingly 
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**  knowingly  or  fraudulently  deimmd,  or  endeavour  to  have  any 
*'  such  share  or  shares  in  stook,  or  any  part  thereof,  transferred, 
'  ^  ''  assigned,  sold  or  conveyed,  or  such  annuity  or  annuities,  divi- 

dend or  dividends^  or  any  part  thereof,  to  be  received  by  virtue 
of  any  such  counterfeit  or  forged  letter  of  attorney,  authority  or 
instrument ;  or  shall  falsely  and  deceitfully  personate  any  true 
and  real  proprietors  of  the  said  shares  in  stock,  annuities  and 
*'  dividends^  or  any  of  them,  or  any  part  thereof,  and  thereby 
transferring  or  endeavouring  to  transfer  the  stock,  or  receiving, 
or  endeavouring  to  receive  the  money  of  such  true  and  lawful 
proprietor,  as  if  such  offender  were  th6  true  and  lawful  owner 
^'  thereof;  then^  and  in  every  or  any  such  case,  all  and  every  such 
**  person  or  persons,  being  thereof  lawfully  convicted  in  due 
*'  form  of  law,  shall  be  deemed  guilty  of  felony,  and  suffer  death 
*'  as  a  felon,  without  benefit  of  clergy." 

Pendtyoflbrg.  f  Sect.  S.  By  4  Geo.  3.  c.  23,  s.  15.  it  is  recited,  **That 
?'*?2?^***  it  is  necessary  that  provision  should  be  made  for  more  ef- 
itock;ortore-  fectu ally  preventing  the  forgmg  powers  to  transfer  any  such 
odw  wnj  diTi-  stock,  or  to  receive  such  dividends  or  annuities,  as  are  herein- 
dM^a«^°or  ^^^^  mentioned,  and  the  fraudulent  personating  the  owners 
the  frmndnlait  thereof;''  and  therefore  it  is  enacted,  "That  if  any  person  or 
penonating  the  <'  persons  whatsoever  shall  forge  or  counterfeit,  or  procure  to  be 
ownen  thereof ;  gt  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  iu 

"  the  forging  or  counterfeiting  any  letter  of  attorney,  or  other  autho- 
rity or  instrument,  to  transfer,  assign,  sell  or  convey,  any  share 
or  shares,  or  any  part  of  any  share  or  shares,  of  and  in  any  capital 
''  stock  or  stocks  of  any  body  or  bodies  politic  or  corporate,  which 
''  now  are,  or  hereafter  shall  be,  established  by  any  act  or  acts  of 
**  parliament ;  or  any  share  or  shares,  or  any  part  of  any  share  or 
''  shares,  of  and  in  any  annuities  in  respect  whereof  the  proprie- 
"  tors  of  such  annuities  have  or  shall  have  transferable  shares  in 
**  any  capital  stock  or  stocks  now  established,  or  which  shall 
*^  hereafter  be  established  by  any  act  or  acts  of  parliament,  in 
"  proportion  to  their  respective  annuities ;  or  any  share  or  shares, 
''  or  any  part  of  any  share  or  shares,  of  or  in  any  other  transfer- 
'^  able  annuities,  which  now  are  or  hereafter  shall  be  established 
**  by  any  act  or  acts  of  parliament;  or  to  receive  any  such  annuity 
*'  or  annuities,  or  any  dividend  or  dividends  attending  such  shares, 
or  any  of  them,  or  any  part  thereof;  or  shall  forge  or  counter- 
feit, or  procure  to  be  forged  or  counterfeited,  or  knowingly  and 
''  wilfully  act  or  assist  in  the  forging  or  counterfeiting,  any  the 
'*  name  or  names  of  any  the  proprietors  of  any  such  share  or 
'^  shares  in  stock,  or  of  any  the  persons  intitled  to  any  such  an- 
''  unity  or  annuities,  dividend  or  dividends  as  aforesaid,  in  or  to 
"  any  such  pretended  letter  of  attorney,  instrument  or  authority; 
^*  or  shall  knowingly  and  fraudulently  demand,  or  endeavour  to 
''  have  any  such  share  or  shares  in  stock  or  annuities,  or  any  part 
"  thereof,  transferred,  assigned,  sold,  or  conveyed,  or  such  an- 
**  nuity  or  annuities,  dividend  or  dividends,  or  any  part  thereof, 
'*  to  be  received  by  virtue  of  any  such  counterfeit  or  forged  letter 
"  of  attorney,  authority,  or  instrument ;  or  shall  falsely  and  deceit-;- 
'*  fully  personate  any  true  and  real  proprietor  of  the  said  shares 
in  stock,  annuities  and  dividends>  or  any  of  them,  or  any  part 

"  thereof. 
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''  thereof^  and  thereby  traosferring  or  endeavouring  to  transfer 

*'  the  stock  or  annuities,  or  receiving  or  endeavouring  to  receive^ 

"  the  money  of  such  true  and  lawful  proprietor,  as  if  such  offen- 

**  der  virere  the  true  and  lawful  owner  thereof;  then,  and  in  every 

*'  or  any  such  case/  all  and  every  subh  person  and  persons  (being 

'*  thereof  lawfully  convicted,  in  due  form  of  law)  shall  be  adjudged  i,  feiony  with- 

"  guilty  of  felony,  and  shall  suffer  as  in  cases  of  felony  without  out  benefit  of 

"  benefit  of  clergy."  ^^^e^' 

t  Sect.  4.  By  33  Geo.  3.  c-  30.  s.  1 .  it  is  recited.  That  the  laws  PewonsmaWng, 
now  in  being  have  been  found  insufficient  to  prevent  forgeries  and  or  aamsting  in 
frauds  in  the  transferring  stocks,  annuities,  and  other  public  funds,  fc^'^JJf^s^'jn 
transferable  at  the  bank  of  England;  and  that,  for  the  better  pre-  any  other 
venting  such  forgeries  and  frauds  in  future,' it  is  necessary  that  name*  than  th« 
farther  provision  should  be  made,  as  well  to  prevent  frauds  prac-  ^^^i^*^*^ 
tised  by  persons  taking  upon  themselves  to  make  transfers,  in  the 
books  of  the  governor  and  company  of  the  bank  of  England,  of 
stock  or  annuities,  or  other  funds,    transferable   as  aforesaid, 
whereof  stich  persons  are  not  the  true  owners  and  proprietors,  as 
to  prevent  forgeries  of  such  transfers  in  the  names  of  the  true 
owners  or- proprietors :  and  that  it  is  also  necessary,  the  better  to 
prevent  such  forgeries  and  frauds,  that  the  public  accounts  be- 
tween the  governor  and  company  of  the  bank  of  England  and  the 
several  owners  and  proprietors  of  stock,  annuities,  and  other  funds, 
transferable  at  the  bank  of  England,  should  be  secured  from  fal- 
sification by  means  of  false  entries  therein,  or  of  the  alteration  of 
any  of  the  words  or  figures  thereof,  or  by  any  other  ways  or  means 
whatsoever :  and  enacted,  "  That  if  any  person  or  persons 
^'  shall  wilfully  make,  or  assist  in  making,  any  transfer  of  any 
''  interest,  part,  or  share  of  or  in  any  stock  or  stocks,  annuity  or 
annuities,  or  other  funds,  transferable  at  the  bank  of  England, 
in  any  of  the  books  of  the  said  governor  and  company  of  the 
"  bank  of  England,  in  which  transfers  of  stock,  annuities,  or  other 
''  funds,  as  aforesaid,  are  made,  in  the  name  or  names  of  any  per- 
'*  son  or  persons  not  being  the  owner  or  owners,  or  proprietor  or 
'*  proprietors,  of  such  stock,  annuities,  or  other  funds,  transfer- 
''  able  as  aforesaid,  with  intent  to  defraud  the  said  governor  and 
company  of  the  bank  of  England,  or  any  other  body  politic  or 
corporate,  or  any  person  or  persons  whatsoever,  such  person  or 
persons  so  making,  or  assisting  in  making,  such  transfer  as 
<«  aforesaid,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death    ~ 
"  as  a  felon  or  felons,  without  benefit  of  clergy/' 

t  Sect.  5.  By  33  Geo.  3.  c.  30.  s.  2.  it  is  further  enacted,  *'  That  also  perwns 
"  if  any  person  or  persons  whatsoever  shall  falsely  make,  forge,  or  ^^'j^j^fojll 
'*  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged,  or  ing,  transfen, 
"  counterfeited,  or  shall  willingly  act  or  assist  in  the  falsely  making,  kc. 
**  forging  or  counterfeiting  of  any  transfer  of  any  interest,  part,  or 
'^  share  of  or  in  any  stock  or  stocks,  annuity  or  annuities,  or  other 
''  funds,  transferable,  or  which,  by  any  act  or  acts  of  parliament, 
''  shall  hereafter  be  made  transferable,  at  the  bank  of  England, 
^  or  of  or  in  the  capital  stock  belonging,  or  which  hereafter  shall 
''  or  may  belong  to  the  said  governor  and  company  of  the  bank 
"  of  England,  called  hank  stock,  or  shall  utter  or  publish  as  true 
**  any  such  false,  forged,  or  counterfeited  transfer  as  aforesaid, 

'^  knowing 
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''  knowing  the  same  to  be  false^  forged,  or  counterfeited,  with  in* 
*'  tent  to  defraud  the  said  governor  and  company  of  the  bank  of 
England,  or  any  other  body  politic  or  corporate,  or  any  person 
or  persons  whatsoever ;  all  and  every  person  or  persons  what- 
'*  soever  so  offending  shall  be  deemed  guilty  of  felony,  and  shall 
"  suffer  death  as  a  felon  or  felons,  without  benefit  of  clergy.'' 

•nd  also  per-  f  Sect6.  By  33  Geo.  3.  c.  30.  s.  3.  it  is  further  enacted,  **  HHiat 

SODS  mUiDf  »      €<  jf  mjy  person  or  persons  shall  wilfully  make,  or  assist  in  making, 

miS!ing,  fiSse      ^  ^^V  f^^^  entry,  or  shall  wilfully  alter,  or  assist  in  altering,  any  word 

entries  in  the     <'  or  figure  in  any  entry  in  the  books  of  account  kept  by  the  said 

K^^&L****      "  governor  and  company  of  the  bank  of  England,  wherein  the  se- 

*  *^  veral  accounts  of  the  owners  or  proprietors  of  stock,  annuities, 

'^  or  other  funds,  transferable  at  the  bank  of  England,  are  entered 

**  and  kept,  or  shall  in  any  manner  wilfully  fialsify  the  accounts  of 

"  such  owners  and  proprietors  in  the  books  of  the  said  governor 

*^  and  compai^,  wherein  such  accounts  are  entered  and  kept,  with 

'^  intent  to  defraud  the  said  governor  and  company  of  the  bank  of 

''  England,  or  any  other  body  politic  or  corporate,  or  any  person 

**  or  persons  whatsoever,  every  such  person  or  persons  so  offend- 

''  ing  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a 

*^  felon  or  felons^  without  benefit  of  clergy." 

Fenons  mtk-         By  33  Geo.  3«  c.  30.  s.  4.  it  is  becited.  That  in  order  to 

&hed^'d*^d     ^^^^^  ^°^  couccal  forgcrics  and  frauds  iu  transfers,  dividend  war- 

warnmts  to  be    r&ots  have  been  sometimes  made  out  for- different  sums  than  the 

transported  for    sums  really  due :  and  ENAcf  ed,  "  That  if  any  clerk,  officer,  or 

14 years.  u  servant  of,  or  other  person  or  persons  employed  or  intrusted  by, 

'^  the  said  governor  and  company,  shall  knowingly  or  willingly 

"  make  out  or  deliver,  or  cause  or  procure  to  be  made  out  or  de-: 

'^  livered,  or  willingly  act  or  assist  m  the  making  out  or  deliver- 

**  ing  of  any  dividend  warrant  for  a  greater  or  less  amount  than 

'*  the  person  or  persons,  on  whose  behalf,  or  pretended  behalf, 

**  such  dividend  warrants  shall  be  made  out,  is  or  are  intitled  to, 

"  with  intent  to  defraud  the  said  governor  and  company  of  the  bank 

.  **  of  England,  or  any  other  body  politic  or  corporate,  or  any  per- 

''  son  or  persons  whatsoever,  all  and  every  such  person  or  persons 

**  so  offending,  and  being  in  due  form  of  law  convicted  of  any  such 

^*  offence  or  offences  as  aforesaid,  shall  be  transported  for  sevei^ 

*'  years.*' 

By  Stat.  37  Geo.  3.  c.  I2£.  reciting  that  ''whereas  by  the  sta* 
tutes  creating  and  authorising  the  transfer  of  the  several  public 
stocks,  &c.  transferable  at  the  bank  of  England,  it  is  provided, 
that  all  assignments  or  transfers  thereof,  shall  be  entered  and  re- 
gistered in  books  to  be  kept  by  the  accountant  general  of  the 
bank,  which  entries  shall  be  signed  by  the  parties  making  such  as- 
signments or  transfers ;  or,  if  such  parties  be  absent,  by  their  re- 
spective attorney  or  attornies  thereunto  lawfully  authorised  in 
writing  under  their  hands  and  seals,  tQ  be  attested  by  two  or  more 
credible  witnesses ;  and  the  same  regulation  is  prescribed  and  ob- 
served with  respect  to  the  attestation  of  letters  of  attorney  for  the 
transfer  of  any  part  of  bank  stock ;"  and  further  reciting  that  the 
same  regulation  prevails  with  respect  to  South  Sea  and  East  India 
stock;  and  that  it  is  expedient  that  further  provision  should  be 

made 
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made  for  the  prevention  of  frauds,  it  is  enacted,  "  That  if  any 

''  person  or  persons  whatever  shall,  from  and  after  the  1st  day 

''  of  August)  1 797»  falsely  make,  forge,  or  counterfeit,  or  cause  or 

''  procure  to  be  falsely  made,  forged,  or  counterfeited,  or  shall  wil- 

''  lingly  act  or  assist  in  the  false  makings  forging,  or  counterfeiting 

*'  the  name  or  names^hand-writing  or  hands-writing  of  any  person  Forging  nuaes 

**  or  persons,  as  or  purporting  to  be  the  witness  or  witnesses  at-  ^  wkneasct  at- 

"  testing  the  execution  of  any  letter  of  attorney  or  other  authority,  JISSmt^^SiiII 

**  or  instrument  to  transfer,  assign,  sell,  or  convey  any  interest,  be  guilty  of  fe- 

**  part  or  share  of  or  in  any  stock  or  stocks,  anAuity  or  annuities,  ^°"^'  ■"**  ''"^ 

^*  or  other  funds,  or. the  dividends  thereof,  transferable,  or  which,  ^  £o/7T^tfi!' 
"  by  any  act  or  acts  of  parliament,  shall  hereafter  be  made  trans- 
''  ferable  at  the  bank  of  England,  or  of  or  in  the  capital  stock 
**  belonging,  or  which  hereafter  shall  or  may  belong,  to  the  go- 
**  vernor,  &c.  of  the  bank  of  England,  called  bank  stock,  or  to  the  / 
''  governor,  &c.  (of  the  South  Sea  company),  or  under  their  care  or 
''  management,  or  of  or  in  the  capital  stock  belonging  to  the 
'*  (East  India  Company)  commonly  called  East  India  stock ;  or 
^*  of  any  letter  of  attorney  or  otlier  authority,  or  instrument,  to 
"  receive  any  dividend  or  dividends  on  any  of  the  said  stocks, 
**  annuities  or  other  funds ;  or  shall  alter,  or  publish  as  true,  any 
"  such  letter  of  attorney  or  other  authority,  or  instrument,  con« 
**  taining  such  false,  forged  or  counterfeited  name  or  names,  hand- 
^*  writing  or  hands-writing  of  such  attesting  witness  or  witnesses 
as  aforesaid,  knowing  ^ch  name  or  names, '  hand-writing  or 
hands-writing,  to  be  false,  forged,  or  counterfeited;  all  and 
every  person  or  persons  whatever  so  offending,  and  being  con- 
victed of  any  such  offence,  shall  be  adjudged  guilty  of  felony, 
and  shall  be  transported  for  seven  years ;  or  shall  be  adjudged 
**  to  suffer  such  lesser  punishment  as  the  court  before  whom 
**  such  offender  or  offenders  shall  be  tried,  shall  think  fit  to 
"award." 

The  statutes  35  Geo.  3.  c,  66.  and  37  Geo.  3.  c.  46.  for  making 
certain  annuities  created  by  the  parliament  of  Ireland  payable  at. 
the  bank  of  England,  protect  these  annuities  by  the  same  provi- 
sions that  protect  the  English  funds. 

The  statute  of  9  Geo.  1.  c.  12.  for  the  more  easy  assigning  or 
transferring  of  certain  redeemable  annuities  payable  at  the  ex- 
chequer by  endorsements  on  the  standing  orders  of  the  same,- 
enabies  the  proprietors  of  the  said  standing  orders  made  forth,  ar 
to  be  made  forth  in  pursuance  of  certain  acts  therein  recited,  by 
proper  words  of  assignment  to  be  endorsed,or  such  order  to  assign 
and  transfer  the  same,  and  then  by  sect.  4.  declares  and  enacts- 
Bxty  person  forging  such  assignments,  or  any  letter  of  attorney  to 
receive  the  interest  growing  due  therein,  or  falsely  personating 
the  proprietor  of  such  order,  shall  be  guilty  of  a  capital  felony. 

The  Stat  45  Geo.  3.  c.  89.  ".  to  alter  and  extend,  the  provi-- 
aions  of  the  laws  now  in  force  for  the  punishment  of  the  forgery 
of  bank  notes,  bills  of  exchange,  and  other  securities,  to  every  part 
of  Great  Britain,**  enacts,  '*  that  if  any  person  or  persons  shall, 
"  ixom  and  after  .the  passing  of  this  act,  foj^e,  counterfeit,  or  alter 
^  any  bank  note,  bank  biU  of  exchange,  dividend  wairant^  or  any 

VOL.  I.  T  "  bond 
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'*  bond  or  obligatioii  andear  the  common  teal  of  the  goversor  «mI 
compaDy  of  the  bank  of  Eoghmd*  or  any  indorsemeat  thereon, 
or  shall  offer  or  dispose  of,  or  put  away  any  such  forged*  coua- 
*^  terfeit  or  altered  note»  bill,  dividend  warrant,  bond,  or  obliga- 
tion, or  the  indorsement  thereon,  or  demand  the  money  therein 
contained  or  pretended  to  be  due  thereon,  or  any  part  thereof, 
**  of  the  said  company,  or  any  their  officers  or  servants,  knowing 
**  such  note,  bill,  dividend  warrant,  bond,  or  obligation,  or  the 
**  indorsement  thereon,  to  be  forged,  counterfeited,  or  altered, 
with  intent  to  defraud  the  said  governor  and  coao^Mmy,  or  their 
successors,  or  any  other  person  or  persons,  body  or  bodies, 
'^  politic  or  corporate  whatsoever,  every  person  or  persons  so 
offending,  and  beiug  thereof  convicted  in  due  form  of  law, 
shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  aa  a 
felon  without  benefit  of  clergy/'  s*  2» 

Johq  Henry  Gade  was  tried  before  Lawrence,  J.  at  the  Old 
Bailey  Feb.  Sess.  1796,  on  an  indictment  charging  that  Wm, 
Harrison  was  possessed  of  and  entitled  to  50/.  interest  or  share  in 
the  3  per  cent,  consolidated  annuities ;  and  that  the  prisoner, 
while  he  was  so  possessed  thereof,  &c.  did  falsely  make,  forge, 
&c.  a  transfer  of  the  said  50/.  share  with  the  name  of  the  said 
W.  H.  thereto  subscribed,  purporting  to  be  signed  by  the  said 
W.  H.  and  to*  be  a  transfer  of  the  said  50/.,  and  from  the  said 
W.  H.  to  one  W.  W. — the  tenor  of  which  is  as  follows,  (setting 
it  out,)  with  intent  to  defraud  the  governor  and  company  of  the 
bank  of  England.  Others  charged  it  to  be  with  intent  to  de- 
fraud W.  H.  and  W.  W.  There  were  also  other  counts  laying 
t^  offence  different  ways,  but  not  material  to  the  points  of  con- 
sideration. 

It  was  proved  that  die  prisoner  and  Henry  Harland,  being 
executors  of  John  Howard,  who  had  by  his  will  given  50L  in  the 
3  per  cent,  consols  to  his  mndson  William  Harrison,  on  the 
1 1  th  Jan.  1 796,  transferred  the  same  to  the  name  of  William  Har- 
rison, but  the  transfer  never  was  accepted  by  William  Harrison. 
That  afterwards,  on  the  14th  of  January,  the  prisoner  brought 
his  own  son  with  him  to  the  bank,  whom  he  represented  as  Wil- 
liam Harrison ;  and  by  the  intervention  of  a  broker  the  stock 
was  agreed  to  be  sold  to  one  William  West.  The  prisoner's 
son  signed  ^e  transfer,  but  used  a  double  ss  in  the  name  Harrir 
son,  which  not  agreeing  with  the  bank  books,  it  caused  a  delay, 
as  the  clerk  required  an  affidavit  of  identity.  The  money  was. 
qot  paid  over  which  the  broker  received  from  West,  and  the 
tranter  was  not  vntnessed,  which,  according  to  the  printed  form, 
pf  transfer  used  at  the  bank,  should  be  done.  It  was  objected, 
for  the  prisoner  that  as  the  st.  33  Geo.  3.  c.  28.  directs  the  form 
of  the  transfer,  and  requires  **  that  the  several  persons  to  whom 
''  such  transfer  shall  be  made  shall  underwrite  their  aceeptimce 
*^  thereof,  and  no  other  method  of  transferring  or  assigning  shall 
'*  be  good  or  avaUable  in  law ;''  that  the  evidence  did  not  sup- 
port the  indictment;  firs^  for  want  of  the  acceptance  of  Harri*^ 
son  of  the  transfer  made  to  hiln  by  the  executors  of  Howard 
tiU  which  time  it  was  contended  the  transfei^  was  incomplete  and 
he  was  not  potfbessed  of  this  stock.    Secondly,  Because  tfaajt  tilt 

the 
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tlie  stock  was  accepted,  no  transfer  could  be  made  of  it  at  alL 
Thirdly*  Because  die  instrument  given  in  evidence  as  a  transfer 
in  the  name  of  William  Harrison  was  not  vritnessed,  which  being* 
as  was  contended*  a  part  of  the  words  in  which  transfers  were 
conceived,  the  instrument  was  not  availably  in  law*  and  therefore 
no  transfer.  In  the  June  sessions  following  Mr,  J.  Buller  deli- 
vered the  opinions  of  the  judges*  as  is  stated  to  the  following 
effect:  1.  That  the  stock  vested  in  William  Harrison  by  the 
mere  act  of  transferring  it  into  his  name,  and  that  if  he  had  died 
it  would  have  gone  to  his  executors  as  part  of  his  personal  estate, 
d.  That  the  nature  of  die  offence  would  not  have  been  altered 
if  W.  H.  had  not  had  any  stock  standing  in  his  name ;  for  the 
forgery  would  not  have  been  less  complete  if  Harrison  had 
really  had  no  stock.  As  to  the  third  objection*  the  judges  all 
thought  that  the  entry  and  signatures  stated  in  the  indictment 
were  a  complete  transfer  without  the  attestation  of  witnesses, 
Mfhich  was  no  part  of  the  instrument*  but  only  required  by  the 
bank  for  their  own  protection  ex  abundarUi  aaUda.  (S*  P«  C. 
p.  876.) 

3.  Haies  and  other  Securities  af  the  Bank  of  England  and  other 

PtibSc  Companies. 

Of  the  Bank  of  England. 

t  Sect.  1.    By  8  and  9  Will.  3.  c.  20.  s.  36,  it  is  enacted*  See  ante,  p.  trs. 

*'  That  the  forging  or  counterfeiting  the  common  seal  of  the  said  45  Geo.  3.  o.  89. 

''  corporation  of  the  governor  and  company*  or  of  any  sealed  bank  ^  ^^  '^' 
biU  made  or  given  out  in  the  name  of  the  said  governor  and 
company  for  the  payment  of  any  sum  of  money,  is  felony 

**  without  benefit  of  clergy." 

t  Seef.  £.  The  st.  15  Geo.  2.  c.  13.  s.  1 1.  enacts* ''  If  any  per-  Fomagor  alter- 
^'  son  or  persons  shall  forge*  counterfeit*  or  alter  any  bond  or  iDgboiid,&c 
•'  ob%ation  under  the  common  seal  of  the  said  company^  or  any  i^I^t^Senrr. 
indorsement  thereon,  or  shall  offer  or  dispose   of,  or  put 
away  any  such  forged*  counterfeited^  or  altered  bond  or  obliga- 
**  tion,  or  the  indorsement  thereon,  or  demand  the  money  therein 
^  contuned*  or  pretended  to  be  due  thereon*  or  any  part  thereof* 
**  of  the  said  company*  or  any  their  officers  or  servants*  knowing 
'*  such  bond  or  obligation*  or  the  indorsement  thereon,  to  be 
^  forged*  counterfeited  or  altered  with  intent  to  defraud  the 
"  said  company  or  their  successors,  or  any  other  person  or  per- 
**  sons  whatsoever ;  every  person  or  persons  so  oflending  shall  be 
"  deemed  guilty  of  felony  without  benefit  of  clergy." 

t  Seei.  3.  By S  and  9  Will.3.  c.20.  s*  36.  ''The  forgkg  or 
«'  counter&itiBg  of  any  bank  note  of  any  sort  whatsoever*  signed 
"  for  the  governor  and  company  of  the  bank  of  England,  or  luter- 
^'  ing  or  erasing  any  indorsemMit  of  any  bank  bill  or  note  pf  any 
''  sort*  is  declared  to  be  felony  without  benefit  of  clergy /* 

t  Sect.  4.    By  11  Geo.  1.  c.  9.  s.  6.  it  is  becitcd,  ''  That  of  Forfar,  he 
late  divers  frauds  and  deceits  have  been  put  upon  the  governor  >>">&  UDhor 
and  company  of  the  bank  of  Enfland^  and  other  persons*  by  the  ^^'  *'^^'   - 
alterjttg*  forging  wad  counterfeitiDg  of  the  bank  bills  and  bank 
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notes  of  the  said  goveraor  and  contpany,  and  by  the  erasing  and 
altering  the  said  bills  and  notes^  and  the  indorsements  thereupon, 
and  by  the  tendering  in  payment,  uttering,  vending,  exchanging 
and  bartering,  of  such  altered,  forged,  counterfeited  and  erased 
bills  and  notes,  and  the  indorsements  thereupon,  to  the  prejudice 
of  public  credit,  and  to  the  great  hurt  and  diminution  of  trade 
and  commerce;''  for  redressing  ivhereof  for  the  future,  it  is 
ENACTED,  ^*  That  if  any  person  or  persons  shall  alter,  forge  or 
'  counterfeit  any  bank-bill  or  bank-note,  made  or  given  out  for 
the  payment  of  any  sum  of  money,  by  or  for  the  said  governor  < 
and  company,  or  any  bank-note  of  any  sort  whatsoever,  or  shall 
erase  or  alter  any  such  bill  or  note,  or  any  indorsement  there- 
upon, or  shall  tender  in  payment,  utter,  vend,  exchange  or  bar- 
ter, any  such  altered,  forged,  or  counterfeited  bill  or  note,  or 
any  erased  or  altered  bill  or  note,  or  the  indorsement  there- 
upon, or  demand  to  have  the  same  exchanged  for  ready  money 
by  the  said  governor  and  company,  or  their  successors,  or  any 
other  person  or  persons  (knowing  such  bill  or  note,  or  the  in- 
dorsement thereupon,  so  tendered  or  demanded  to  be  ex- 
changed, vended  or  bartered,  to  be  altered,  forged,  counterfeited 
or  erased)  and  with  intention  to  defraud  the  said  governor  and 
company,  or  their  successors,  or  any  other  person  or  persons, 
''  body  politic  or  corporate ;  then  every  such  person  or  persons 
so  offending  (being  thereof  lawfully  convicted)  shall  be,  and  is 
hereby  declared  and  adjudged  a  felon,  and  shall  suffer  as  in 
cases  of  felony." 

Penons  conn-  .j.  8ect.  5.  By  15  Geo  2.  c.  IS.  s.  1 1.  it  is  enacted,  "  That  if 
tering'bank'  **  '*  ^^y  P^J'son  or  persons  shallforge,  counterfeit  or  alter  any  bank- ' 
Botes,  &c.  to  "  note,  bank-bill  of  exchange,  dividend  warrant,  or  any  bond  or 
suffer  death.  «  obligation  under  the  common  seal  of  the  said  company,  or  any 
**  indorsement  thereon,  or  shall  offer  or  dispose  of  or  put  away 
any  such  forged,  counterfeit,  or  altered  note,  bill,  dividend 
warrant,  bond,  or  obligation,  or  the  indorsement  thereon,  or 
"  demand  the  money  therein  contained  or  pretended  to  be  due 
''  thereon,  or  any  part  thereof,  of  the  said  company,  or  any  their 
'^  officers  or  servants,  knowing  such  note,  bill,  dividend  warrant, 
*'  bond,  or  obligation,  or  the  indorsement  thereon,  to  be  forged, 
**  counterfeited,  or  altered,  with  intent  to  defraud  the  said  com- 
'*  pany,  or  their  successors,  or  any  other  person  or  persons  what-  • 
''  soever;  every  person  or  persons  so  offending,  and  being  thereof 
*'  convicted  in  due  form  of  law,  shall  be  deemed  guilty  of  felony^ 
''  and  shall  suffer  death  as  a  felon,  without  benefit  of  clergy." 
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And  in  order  to  throw  greater  difficulties  in  the  way  of  those 
who  meditated  the  forgery  of  bank-notes,  it  was  made  penal  to 
fabricate  the  sort  of  paper  used  by  the  bank  for  their  notes* 

The  Cauntetfeiiing  Bank  Paper. 

Persons  making  +  For  by  statute  13  Geo.  3.  *c.  79.  s.  1.  IT  is  recited,  '*  That 
J™wr&c.for  frauds  have  lately  been  committed,  by  forging  the  notes  and 
the^nk^  bills  of  the  governor  and  company  of  the  bank  of  England^ 
^Xmd^ot  notwithstanding  the  statutes  now  in  force  for  punishing  and 
baiiiiffintiidr   suppressing  the  same:"  an4,  for  the  more  eflbctual  preventing 
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such  practices,  it  is  enactbd,  "  That  if  any  person  or  persons  wlnatnimentt 
"  (other  than  the  officers,  workmen,  servants,  or  agents,  for  the  ^j^g^'J^!^^ 
'^  time  bein^,  of  the  said  governor  and  company,  to  be  authorised  of  felony,  &c 
**  and  appomted  for  that  purpose  by  the  said  governor  and  com- 
''  pany,  and  for  the  use  of  the  said  governor  and  company  only), 
^^  shall  make  or  use,  or  cause  or  procure  to  be  made  or  used,  or 
''  knowingly  aid  or  assist  in  the  making  or  using ;  or  (without 
''  being  authorised  and  appointed  as  aforesaid)  shall  knowingly 
have  in  his,  her,  or  their  custody  or  possession  (without  lawful 
excuse,  the  proof  whereof  jshall  lie  upon  the  person  accused,) 
*'  any  frame,  mould,  or  instrument,  for  the  making  of  paper, 
''  with  the  words  Bank  of  England  visible  in  the  substance  of 
''  such  paper ;  or  shall  make,  or  cause  or  procure  to  be  made,  or 
""  knowingly  aid  or  assist  in  the  making  anv  paper,  in  the  sub- 
stance of  which  the  said  words  Bank  of  England  shall  be  visi- 
ble ;  or  if  any  person  (except  as  before  excepted)  shall,  by  any 
art,  mystery,  or  contrivance,  cause  or  procure  the  said  words^ 
Bank  of  England,  to  appear  visible  in  the  substance  of  any  pa- 
per  whatsoever,  or  knowingly  aid  or  assist  in  causing  the  said 
words  Bank  of  England,  to  appear  in  the  substance  of  any  pa- 
*^  per  whatsoever ;  every  person  so  offending  in  any  of  the  cases 
**  aforesaid,  and  being  thereof  lawfully  convicted,  shall,  for  such 
**  offence,  be  deemed  and  adjudged  a  felon,  and  shall  suffer 
''  death  as  in  cases  of  felony  without  benefit  of  clergy/' 

t  By  13  Geo.  3.  c.  79.  s.  8.  it  is  recited,  *'  That  unwary  PewoM  engrt^w 
and  other  persons  have  taken^  in  payment,  and  otherwise  re-  ,^5,^  inland^ 
'ceived,  notes,  inland  bills,  and  bills  of  exchange,  with  certain  bUb,  &c. 
words  and  characters  so  nearly  resembling  the  notes  and  bills  of 
the  said  governor  and  company,  as  to  appear  to  such  persons  to 
be  the  notes  or  bills  of  the  bank  of  England,  which,  if  continued 
to  be  done,  will  be  to  the  great  prejudice  of  public  credit  :*'  and 
ISNACTBD,  **  That  if  any  person  or  persons,  without  being  autho- 
rised and  appointed  as  aforesaid,  shall  engrave,  cut,  etch,  or 
scrape  in  mezzotinto,  or  shall  cause  or  procure  to  be  engraved, 
•'*  cut,  etched,  or  scraped  in  mezzotinto,  or  shall  knowingly  aid  or 
**  assist  in  the  engraving,  cutting,  etching,  or  scraping  in  mezzo- 
^*  tinto,  in  or  upon  any  plate  of  copper,  brass,  steel,  pewter,  or  of 
^*  any-  other  metal  or  mixture  of  metals,  or  upon  wood,  or  any 
**  other  material,  or  any  plate  whatsoever,  any  promissory  note, 
"  inland  bill,  or  bill  of  exchange,  or  blank  promissory  note,  in- 
land bill,  or  bill  of  exchange,  or  part  of  a  promissoir  note, 
inland  bill,  or  bill  of  exchange,  containing  the  words.  Bank  of 
'*  England,  or  Bank  Post  Bill,  or  any  word  or  words  expnessing 
the  sum  or  amount,  or  any  part  of  the  sum  or  amount  of  such 
promissory  note,  inland  bill,  or  bill  of  exchange,  in  white  let- 
^*  ters  or  figures  on  a  black  ground ;  or  shall  use  any  such  plate 
so  engraved,  cut,  etched,  or  scraped  in  mezzotinto,  or  shall  use 
any  other  instrument  for  the  making  or  printing  any  such  pro- 
missory note,  inland  bill,  or  biJl  of  exchange,  or  blank  promis- 
sory note,  inland  bill,  or  bill  of  exchange,  or  part  of  a  promis- 
sory note,  inland  bill,  or  bill  of  exchange ;  if  any  person  (without 
**  being  authorised  and  appointed  as  aforesaid)  shall  knowingly 
"  have  in  his*  her,  or  their  custody  any  such  plate  or  instrument, 
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*^  or  s6all  knowingly  and  wilfully  utter  or  publisili  any  such  pro- 
missory note,  inland  bill,  or  bill  of  exchange,  blank  promissory 
note,  inland  bill,  or  bill  of  exchange ;  every  such  offender  shall, 
being  convicted  thereof,  be  committed  to  the  common  gaol  of 
''  the  county  or  place  where  the  offence  shall  be  committed,  for 
''  any  space  not  exceeding  six  months."  With  a  proviso  (s.  3.) 
not  **  to  extend  to  such  person,  who,  being  possessed  of  any  such 
**  note  or  bill,  shall  only  utter  the  same  by  carrying  the  same  for 
*\  payment  to  the  issuers,  drawers,  acceptors,  or  indorsers  thereof 
**  respectively,  or  using  proper  means  to  compel  the  payment  of 
'*  any  such  note  or  bill." 

By  the  41  Geo.  S.  c  S9.  reciting,  **  that  whereas  the  forgery 
of  bank  notes,  bank  bills  of  exchange,  and  bank  post  bilk,  had 
much  increased,  and  that  to  prevent  it  and  also  to  facilitate  the 
detection  of  it;  the  bank  of  England  had  procured  to  be  made 
for  the  future  issue  of  bank  notes,  &€•  a  new  paper  of  a 
different  manufacture  from  that  formerly  used  either  by  the  bank 
Farther  provi-  Or  any  Other ;  in  which  new  paper,  instead  of  the  bar  lines  being 
•loDs  straight  and  parallel  to  each  other,  as  ip  the  paper  heretofore 

used,  the  same  are  curved  or  waving,  and  the  laying  vnre  lines 
are  also  formed  ina  waved  or  curved  shape;  and  the  numerical 
account  or  sum  of  each  bank  note,  &c.  expressed  in  a  word  or 
words  in  Roman  letters,  is  made  to  appear  visible  in  the  substance 
of  the  paper ;  and  whereas  it  is  expedient,  for  the  better  preven- 
tion of  the  forgery  of  bank  notes,  &c.  that  the  said  governor  and 
company  should  have  the  exclusive  privilege  of  using,  in  the 
issue  of  their  notes  and  bills,  the  paper  herembefore  described," 
IT  IS  ENACTED,  **  That  if  any  person  or  persons  (other  than  the 
**  officers,  workmen,  servants,  or  agents,  for  the  time  being,  of  the 
"  said  governor,  &c.  to  be  authorised  and  appointed  for  that  pui^ 
^  pose  by  the  said  governor,  8cc.  and  for  the  use  of  ^e  said  go«> 
**  vemor,  &c.  only)  shall  make,  or  use,  or  cause,  or  procure  to  be 
**  made,  or  used,  or  knowingly  aid  or  assist  in  the  making,  or 
using,  or  (without  being  audiorised  or  appointed  as  aforesaid,) 
shall  knowingly  have  in  his,  her,  or  their  custody,  or  possession, 
(without  lawful  excuse,  the  proof  whereof  shall  lie  upon  the 
person  accused,)  any  frame,  mould,  or  instrument  for  die  making 
of  paper  with  curved  or  waving  bar  lines,  or  with  the  laying 
wire  lines  thereof  in  a  waving  or  curved  shape,  or  with  any 
^*  number,  sum,  or  amount,  expressed  in  a  word  or  words,  in 
''  Roman  letters,  visible  in  the  substance  of  such  paper;  or  shall 
^  manufacture,  make,  use,  vend,  expose  to  sale,  publish  or  dis- 
^'  pose  of,  or  cause  or  procure  to  be  manufactured,  &c.  or  aid, 
'*  or  assist  in  the  manufacturing,  &c.  or  (without  being  authorised 
or  appointed,  as  aforesaid)  shall  knowingly  have  in  his,  her,  or 
their  custody,  or  possession,  any  paper  whatever  with  curved 
or  waving  bar  lines.  Sic.  or  if  any  person  or  persons  (except  as 
**  before  excepted)  shall  by  any  art,  mystery,  or  contrivance* 
cause  or  procure  the  numerical  sum  or  amount  of  any  bank 
note,  bank  bill  of  exchange,  or  bank  post  bill,  blank  bank  note, 
'^  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  in  a  word 
^*  or  words  to  appear  visible  in  the  substance  oif  the  paper  wherein 
'*  the  same  shall  be  written  or  printed,  or  shall  knowingly  aid  or 
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^*  aaskt  in  canriag  1^  mukierical  suia  or  amount  of  pxsj  bank  note, 

*'  &c*  in  a  word  or  worda  in  Roman  letters  to  appear  visible  in 

**  the  substance  of  liie  paper,  wherein  the  same  shall  be  written 

''  or  printed ;  every  person  or  persons  so  olBfending  in  any  of  the 

''  cases  aforesaid,  and  being  convicted  thereof  according  to  law, 

*'  shall  be  adjudged  a  felon,  and  shall  be  transported  for  the  term  ' 

'*  of  14  years.** 

By  s.  £•  the  ad  was  not  to  extend  to  notes  already  issued  on 
the  old  paper ;  nor  to  bBls  or  notes  which  had  the  amount  ex- 
pressed in  guineas ;  or  having  a  numerical  figure  expressing  the 
amount  in  pounds  sterling;  nor  to  die  making  or  using  any  paper 
with  curved  lines,  not  resembling  the  bank  paper. 

Sect  5.  ENACTS, ''  that  if  any  person  shall,  from  and  after  the 
**  passing  of  this  act,  purchase  or  receive  from  any  other  person 
"  or  persons  any  forged  or  counterfeited  bank  note,  bank  bill  of 
**  exchange,  bank  post  bill,  or  blank  bank  note,  blank  bank  bill  Parchasiogor 
*'  of  exchange,  or  blank  bank  post  bill,  knowing  the  same  to  be  >«cemng  bank 
**  forged  or  counterfeited ;  or  shall  knowingly  or  wittingly  have  bUmk  notes' 
**  in  bis,  her  or  their  custody  or  possession,  or  in  his,  her,  or  their  ielony,  14  ^eart 
**  dwelling-house,  out-house,  lodging,  or  apartments  any  forged  tnnsportauon, 
or  counterfeited  bank  note,  and  knowing  the  same  to  be  forged, 
or  counterfeited,  (without  lawful  excuse,  the  proof  whereof 
**  shall  lie  upon  the  person  accused,)  every  person  or  persons  so 
**  offending  and  being  thereof  convicted  according  to  law,  shall  be 
^  adjudged  a  felon  and  shall  be  transported  for  the  term  of  1 4 
"  years." 

Sect  6.  RECITING,  that  **  Whereas  the  laws  now  in  force  do 
not  inflict  a  sufficient  punbhment  upon  olBfenders  concerned  in 
engraving  friates^  and  printing  blank  forms  for  banknotes,  bank  Engraving  bank 
biUs  of  exchange^  and  bank  post  bilk,  for  ^  the  purpose  of  being  pi*tca»&c 
made  use  of,  in  perpetrating  the  crime  of  forgery ;"  enacts, 
*^  That  if  any  person  or  persons,  from  and  after  the  passing  of  this 
**  act,  shall  engrave,  cut,  etch,  scrape,  or,  by  any  other  means  or 
**  device,  make  or  shall  cause  or  procure  to  be  engraved,  &c.  or 
shall  knowingly  aid,  or  assist,  in  the  engravii^,  &c»  in  or  upon 
any  plate  of  copper,  brass,  steel,  pewter,  or  of  any  other  metal 
or  mixture  of  metals,  or  upon  any  wood  or  any  other  materials, 
or  any  plate  whatsoever,  any  bank  note,  bank  bill  of  exchange, 
or  bank  post  bill,  purporting  to  be  the  note  or  bill  of  exchange. 
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**  or  bank  post  bill,  or  blank  bank  note,  or  blank  bank  bill  of  ex>- 
"  change,  or  blank  bank  post  bill,  or  part  of  the  note,  or  bill  of 
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exchange,  or  bank  post  bill,  of  the  governor  and  company  of 
the  bank  of  England,  without  an  authority  in  writing  for  that 
purpose  from  the  governor,  8cc.  or  shall  use  any  such  plate  so 
engraved^  cut,  etched,  scraped,  or  by  any  other  means  or  device 

**  make,  or  shall  use  any  other  instrument  or  device,  for  the  mak^ 
ing  or  printing  of  any  such  bank  note,  &c.  without  such  autho* 
rity  in  writing  as  aforesaid ;  or  if  any  person  or  persons  shall> 

**  aftier  the  parsing  of  this  act,  without  such  authority  as  afore- 
said, knowingly  have  in  his,  her,  or  their  custody,  any  such  plate, 
instrument,  or  device  ;  or  shall,  without  such  authority  as  afore* 

*'  said,  knowingly  and  wilfully  utter,  publish,  dispose  of,  or  put 

•'  away. 
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'  **  away,  any  such  bank  note,  &c.  (as  last  before  named  ;)  eveiy 

Felony  and  7    r^'guch  person  SO  offending  and  being  thereof  convicted  shall 
y^ntraospor-   **  be  adjudged  sL  felon  and  transported  for  7  years." 

By  Stat.  45  Geo.  3.  c.  89-  it  is  enacted,  *'  That  if  any  perspn 
or  persons  shall,  from  and  after  the  passing  of  this  act,  forge» 
counterfeit,  or  alter  any  bank  note,  bank  bill  of  exchange* 
or  dividend  warrant,  or  any  bond  or  obligation  under  the 
'^  common  seal  of  the  govenior  and  company  of  the  bank  of 
**  England,  or  any  indorsement  thereon,  or  shall  offer,  or  dis- 
'  **  pose  of,  or  put  away  any  such  forged,  counterfeit  or  altered 
'**  note,  bill,  dividend  warrant,  bond,  or  obligation,  or  the  in- 
**  dorsement  thereon,  or  demand  the  money  therein  contained, 
or  pretended  to  be  due  thereon,  or  any  part  thereof,  of  the  said 
company,  or  any  their  officers  or  servants,  knowing  such  note, 
**  bill,  dividend  warrant,  bond  or  obligation,  or  the  indorsement 
**  thereon,  tb  be  forged,  counterfeited  or  altered  with  intent  to 
defraud  the  said  governor  and  company  or  their  successors, 
or  any  other  person  or  persons,  body  or  bodies,  politic  or  cor- 
porate whatsoever,  every  person  so  offending  and  being  th^^of 
*^  convicted  in  due  form  of  law,  shall  be  d^med  guilty  of  felony 
**  and  shall  suffer  death  as  a  felon  without  benefit  of  clergy." 
And  by  s.  8.  the  act  was  to  extend  to  every  part  of  Great  Bri- 
tain, any  law,  statute,  or  usage  to  the  contrary  notwithstanding. 

The  statute  52  Geo.  3.  c.  138.  reciting,  '^  that  divers  frauds 
have  been  practised  by  making  and  publishing  papers  with  ceiv- 
tain  words  and  characters,  so  nearly  resembling  the  notes  and 
bills  of  the  governor  and  company  of  the  Bank  of  England,  as 
to  appear  to  ignorant  and  unwary  persons  to  be  the  notes  or  bills 
of  the  siud  governor  and  company,"  and  then  ''  for  prevention 
thereof,"  enacts,  (by  s.  5.)  "  that  if  any  person,  from  and  after 
''  1st  August,  1812,  shall  engrave,  cut,  etch;  scrape,  or  by  any 
**  other  means  or  device  make,  or  shall  cause  or  procure  to  be 
''  engraved,  cut,  etched,  scraped,  or  by  any  other  means  or  device 
'<  made,  or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting, 
etching,  scraping,  or  by  any  other  means  or  device  making,  in 
''^  or  upon  any  plate  of  copper,  brass,  steel,  pewter,  or  of  any 
'**  other  metal  or  mixture  of  metals,  or  upon  wood,  or  any  other 
•*'  materials,  or  upon  any  plate  whatsoever,  any  word  or  words, 
**  figure  or  figures,  character  or  characters,  the  impression  taken 
''  ir^m  which  shall  resemble  or  be  apparently  intended  to  re* 
**  semble  the  whole  or  any  part  of  any  of  the  notes  or  bills  of 
**  the  said  governor  and  company,  commonly  called  bank  notes 
''  and  bank  post  bills,  or  shall  contain  any  word,  number,  figure, 
**  or  character  in  white  on  a  black,  sable,  or  dark  ground,  without 
an  authority  in  writing  for  that  purpose  from  the  said  governor 
and  company,  to  be  produced  and  proved  by  the  par^  ac- 
**  cused  ;  or  shall  (without  such  authority  as  aforesaid)  use  any 
such  plate,  wood,  or  other  material  so  engraved,  cut,  etched, 
scraped,  or  by  any  other  means  or  device  made,  or  shall  use 
**  any  other  instrument  or  device  for  the  making  or  printing  upon 
any  paper  or  other  material  any  word  or  words,  figure  or 
figures,  character  or  characters,  which  shall  be  apparently  in- 
tended to  resemble  th^  whole  or  any  part  of  any  of  the  said 
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81.  OF  FORGSitY.  'Ml 

*  notes  or  bflls  of  the  isaid  goTernor  and  company,  or  any  word, 
**  number,  figure,  or  character  in  ^iiite  on  a  bhuJL,  ftable,  or  dark 
ground;  or  if  an^  person  or  persons  shall,  from  and  after  1st 
August,  181£,  (witnout  such  authority  as  aforesaid,)  knowingly 
'*  have  in  his,  her,  or  their  custody  any  such  plate,  instrument,  or 
*'  device,  or  shall  knowingly  and  wilfully  utter,  publish,  or  dis- 
''  pose  of  or  put  away  any  paper  or  other  material  containing  any 
such  word  or  words,  figure  or  figures,  character  or  characters, 
as  aforesaid,  or  shall  knowingly  or  v^ittingly  have  in  his,  her,  Or 
*^  their  custody  or  possession  any  paper,  or  other  material  cOn- 
*^  taining  any  such  word  or  words,  figure  or  figur<es,  character  or 
**  characters,  as  aforesaid  (without  lawful  excuse,  the  proof 
**  whereof  shall  lie  upon  the  person  accused) ;  every  person  so 
ofiending,  in  any  of  the  cases  aforesaid,  and  being  convicted 
thereof  according  to  law,  shall  be  adjudged  a  felon,  and  shall 
be  transported  for  the  term  of  fourteen  years. 

**  Nothing  in  this  act  contained  shall  apply  to  any  paper  or 
**  vmting  whatsoever  (other  than  papers  or  writings  resembling 
**  such  notes  or  bills  as  aforesaid)  containing  an  impression  from 
any  plate  or  plates,  or  other  device  whatsoever,  with  white  let- 
ters upon  black,  sable,  ordark  ground,  which  shall,  previous  to 
the  passing  of  diis  act,  have  been  in  the  custody  of  any  person 
or  persons  whatsoever/'  s.  6. 

In  Rex  V.  Bigg,  the  prisoner  was  indicted  for  razing  an  m- 
dorsement  from  a  bank  note  (under  stat  8  and  9  W.  d.  c  20.) 
The  special  verdict  found  that  he  had  expunged  the  words  and 
figures  following  from  tihe  face  of  the  note,/'  £2d  Feb.  1714, 
fiid  901"  which  had  been  written  by  a  bank  clerk  as  denoting 
•so  much  money  had  been  paid  upon  the  note;  this  had  been 
done  by  means  of  some  liquid  dischai^ng  the  ink.  It  was  ob- 
jected inter  atia  that  the  receipt  on  the  face  of  the  note  was  not 
an  indorsement,  and  that  discharging  the  writing  by  means^  of  a  R.  ▼.  Bigg, 
liquid  was  not  a  razing.    But  the  judges  held  the  conviction  ^^;^^    .  . 

•  *i  A  3  P.  Wms.  419. 

"8"^'  t£.P.C.88S. 

W.  Jones  was  indicted  on  the  15  Geo.  2.  c.  IS.  s.  11.  for 
putting  away  the  following  paper  writing  purporting  to  be  a  bank 
note. 

No.  F.  946. 

I  promise  to  pay  John  Wilson,  Esq. 
or  Bearer,  Ten  pounds. 

London,  March  4,  1 776. 
<£Ten  For  Self  and  Company        . 

Ent.  John  Jones.  of  my  Bank  in  England. 

He  passed  this  away  to  one  Rayner,  telling  him  it  was  a  good 
bank  note,  with  intent  to  defraud  him.  The  question  made  on 
argument  was  whether  this  purported  to  be  a  bank  note,  and  the 
court,  without  hearing  counsel  for  the  prisoner,  were  of  opinion 
that  it  did  not.  Lord  Mansfield  said  tliat  the  representations  »f 
the  prisoner  afterwards  could  not  vary  the  purport  of  the  instru- 
ment, which  is  what  appears  on  the  face  of  it,  and,  on  the  face  of 
it,  it  did  not  purport  to  be  a  bank  note. 

».  tit 
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Bex T.DawfoD,     flthtu alse  boMi  ^t^mmmrd,  duit  4ie  «riaiiig,  and •hmag 

istnuso,        iiie  word  (IPO,  in  a  bank  note  for  two  hundred  and  twenty 

pottnd»«  into  the  word  iSm»  whereby  the  note  is  made  to  purport 

to  be  a  bank  note  for  five  hundred  mid  twenty  pounds^  is  cl«Burly 

a  forgery  within  the  8  and  9  WilL  3.  e.  QQ. 

^^\P^  fit  has  also  been  decided,  that  a  foiiged  note  pwportang 
Lllw^l6j^  to  be  a  bank  note,  although  the  word  ^'  pounds^  is  omitted 
in  the  body  of  it,  and  the  paper  on  which  it  is  written  has 
not  the  usual  water  mark,  is  a  sufficient  counterfeiting  of  a 
note  for  the  payment  of  money,  to  bring  the  offender  within  the 
above  statutes. 

Case,  Cases  t  It  is  also  decided,  that  the  cashier  whose  name  is  signed  to 

Cio.  Law,  956.  a  forged  note  '*  For  the  Governor  and  Company  of  the  Bank 

'^  of  England/*  is  a  competent  witness  to  prove  that  the  name 

so  signed  is  not  his  hand-writing. 

In  regard  to  the  Securities  of  other  Public  Companies* 

South  Sea  Company  • 

"  If  any  person  or  persons  shall  forge  or  counterfeit  the  com- 

*'  mon  seal  of  the  South  Sea  Company,  or  shall  forge,  counter- 

Fomngororatu  u  (^^^  ^^  ^^^^  ^j^y  bond  or  oblwitiou  under  the  common  seal  of 

oTsowSf  Sea      ''  ^®  ^^  Company,  or  shall  oTOr  to  dispose  of  or  pay  away  any 

company,  felony  ''  such  forged,  counterfeited,  or  altered  bond  (knowing  the  same 

^d^^**^°^^^    ^  ^  ^  such),  or  shall  demand  tiie  money  therein  contained  w 

^      S7*  94  pretended  to  be  due  thereon,  or  any  part  thereof,  of  the  said 

''  company  or  any  of  their  officers  (knowing  such  bond  or  obli- 

^  gation  to  be  forj^ed,  counterfeited,  or  altered),  with  intent  to 

**  defraud  the  said  company,  or  their  successors,  or  any  other 

person  or  persons  whatsoever,  every  such  person  or  persons  so 

offending  (and  being  convicted  thereof  in  due  form  of  law), 

shall  be  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 

without  benefit  of  clergy."  9  Anne,  c.  21.  s.  57*    6  Geo.  K 

c.  4.  s.  b6. 

The  Stat.  6  Geo.  1.  c.  1 1,  s.  50.  reciting,  '' That  the  gover- 
nor and  company  of  merchants  trading  to  the  South  Seas  and 
other  parts  of  America,  and  for  encouraging  the  fishery,  may 
issue  out  receipts  under  the  hand  or  bands  of  one  or  more  oif 
their  officers,  from  time  to  time,  upon  or  for  subscriptions  to  be 
by  the  said  company  taken  for  increasing  their  capital  stock, 
pursuant  to  the  O  Geo.  1.  c.  4.;  and  may  also  issue  out  war- 
rants, under  the  hand  or  hands  of  one  or  more  of  their  officers, 
for  the  dividend  from  time  to  time  to  be  made  to  the  proprietors 
of  the  stock  in  the  said  company ;''  enacts,  **  That  if  any  person 
**  or  persons  shall  forge,  counterfeit,  or  alter  any  such  receipt  or 
*'  receipts,  warrant  or  warrants,  or  any  indorsement  or  writing, 
"  indorsements  or  writings,  thereupon  or  therein,  or  shall  tender 
"  any  such  foiged,  counterfeited,  or  altered  receipt  or  receipts, 
''  warrant  or  warrants,  or  any  such  receipt  or  receipts,  warrant 
**  or  warrants,  with  such  counterfeit  indorsement  or  writing 

*^  thereon 
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^  theraon  or  iberaia,  kaowiai;  tbe  rame  to  be  ao  forged»  connter- 
'« farted,  or  altered,  to  the  said  company  or  any  of  their  officeri, 
^  or  tkall  ofier  to  alienate  or  dispose  of  the  same,  knowing  the 
^  same  to  be  fcrged,  coimtorfeited,  or  altered,  and  with  intent  to 
**  defraud  the  Mud  company,  or  any  other  person  or  persons, 
**  bodies  politic  or  corporate,  then  and  in  such  case  erery  such 
**  person  or  persons  so  offending,  being  thereof  lawfully  con^ 
**  victed,  shall  be  adjudged  a  felon,  and  shall  suffer  death  as  in 
^  cases  of  felony,  wimout  benefit  of  dergy/' 

The  Stat  1£  Geo.  1.  c.  32.  s.  9*  enacts,  "  That  if  any  persou 
'*  or  persons  shall,  after  Ist  May;  1726,  forge  or  counterfeit,  or 
procure  to  be  forged  or  counterfeited,  or  wilfully  act  or  assist 
lu  the  forging  or  the  counterfeiting,  any  bond  or  obligation 


''  under  the  common  seal  of  the  Governor  and  Company  of 
**  Merchants  of  Great  Britain  trading  to  the  South  Seas  and 


4i 
it 


Other  parts  of  America,  and  for  encouraging  the  fishery;  or 
shall  utter  or  publish  any  such,  knowing  the  same  to  be 
forged  or  counterfeited,  with  intention  to  defraud  any  person 
''  whatsoever;  then  every  such  person  and  persons  so  offend- 
ing (being  thereof  lawfully  convicted)  shall  be,  and  is  hereby 
declared  and  adjudged  to  be,  guilty  of  felony,  and  shall  suffer 
death  as  in  case  of  felony,  without  benefit  of  clergy." 
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East  India  Company. 

By  Stat  12  Geo.  1.  c.  32.  s.  9*  it  is  enacted,  ''  That  if  any 
person  or  persons  shall  forge  or  counterfeit,  or  procure  to  be 
foiled  or  counterfeitedi  or  wilfully  act  or  assist  m  forging  or 
counterfeiting,  any  bond  or  obligation  under  the  common  seal 
of  the  Unit^  Company  of  Merchants  of  England  trading  to 
'*  the  East  Indies,  or  any  indorsement  or  assignment  thereon,  or 
**  shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged 
''  or  counterfeited,  with  intention  to  defraud  any  person  whmU 
soever,  then  every  such  person  and  persons  so  offending  (be- 
ing thereof  lawfully  convicted),  shall  be,  and  is  hereby  declared 
and  adjudged  to  be,  guilty  of  felony,  and  shall  suffer  death 
as  in  case  of  felony,  without  benefit  of  clergy." 

The  Seal  or  Securities  of  the  British  Plate  Glass  Company. 

By  IS  Geo.  3.  c.  38.  s.  28.  revived  by  the  33  Geo.  3.  (c.  17.)  Plate  GIms 
s.  23.  it  is  made  felony  to  forse  or  counterfeit  the  seal  of  the  MuuiCwtoiy. 
Governor  and  Company  of  the  ISritish  Cast  Plate  Glass  Manu- 
factory, or  any  deea  or  tm^tiig  under  their  common  seal,  or  to 
demand  any  money  from  die  said  company  or  their  servants  in 
pursuance  of  such  forged  writings  &c.  knowing  such  writing  to 
be  forged,  with  intent  to  defraud,  8cc. 

By  4  Geo.  3.  c.  37*  s.  15.   the  like  enactment  is  made  in  BritiahLben 
favour  of  the  English  Linen  Company.  Compuij. 

Securities  of  the  London,  Royed  Exchange,  and  Globe  Insurance 

Con^panses* 

By  stet.  6  Geo.  1.  c.  18.  it  is  enacted,  **  That  if  any  person 
**  or  persons  shall  forge  or  counterfeit  the  common  seal  of  (either 

*the 
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•  ''the  Lotid<m/  or  Royal  Exchange  Asforance  Compaaies),  or 
shall  forge,  coanterfeit,  or  alter  any  policy,  bill,  bondy  or  ohl»- 
gation  under  the  common  seal  of  eidier  of  the  same  corpora- 
tions, or  shall  offer  to  dispose  of  or  putjaway  any  such  foiiged, 
**  counterfeited,  or  altered  policy^  bill,  bond^  or  oblq;ation,  knovv^ 
'*  ing  the  same  to  be  such,  or  shall  demaml  the  money  therein 
''contained,  or  pretended  to  b3  due  thereon,  or  any  part  thereof, 
**  of  or  from  such  of  the  same  corporations  as  shall  be  mentioned 
**  or  referred  to  therein,  or  to  any  of  their  officers,  knowing  such 
**  policy,  bill,  bond,  or  obligation  to  be  forged,  counterfeited,  or 
**  altered,  with  intent  to  defraud  the  same  corporation  or  their 
successors,  or  any  other  person  or  persons  whatsoever,  every 
such  person  or  persons  so  oiFendmg,  and  being  convicted 
thereof  in  due  form  of  law,  shall  be  guilty  of  felony,  and  suffer 
as  in  cases  of  felony,  without  benefit  of  clergy/' 

By  Stat.  39  GeorS.  c.  83.  s.  22.  a  like  protection  is  extended 

to  the  Globe  Insurance  Company. 

> 

4.  StanyM* 

Stamps,  denoting  the  payment  of  certain  duties,  are  required 
by  various  acts  of  parliament  to  be  affixed  on  a  multitude  of 
written  and  printed  documents.     And  in  most  of  those  acts  it 
is  made  a  felony  to  counterfeit  or  forge  the  stamps  thereby  im- 
posed.    But  as  the  stat.  55  Geo.  3.  c.  184.  seems  to  supersede 
For^  stamps  all  former  provisions  (for  it  does  not  in  words  repeal  them),  it 
wiAo^t  hmcSt  ^'  °^^  thought  necessary  to  insert  them,  but  to  give  the  7th  sect, 
ofclei^y.  of  55  Geo.  3.  c.  184.  which  enacts,  ''That  if  any  person  shall 

"  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun- 
''  terfeited,  any  stamp  or  die,  or  any  part  of  any  stamp  or  ^ie, 
''  which  shall  have  been  provided,  made,  or  used  in  pursuance 
''  of  this  act,  or  in  pursuance  of  any  former  act  or  acts  relating 
''  to  any  stamp  duty  or  duties;  or  shall  foi^e,  counterfeit,  or 
^'  resemble,  or  cause  or  procure  to  be  forged,  counterfeited;  oi* 
"  resembled,  the  impression  or  any  part  of  the  impression  of  any 
''  such  stamp  or  die  as  aforesaid,  upon  any  vellum,,  parchment, 
**  or  paper;  or  shall  stamp  or  mark,  or  cause  or  procure  to  be 
stamped  or  marked,  any  vellum,  parchment,  or  paper,  with  any 
such  forged  or  counterfeited  stamp  or  die,  or  part  of  any  stamp  - 
or  die  as  aforesaid,  with  intent  to  defraud  his  majesty,  his  heirs 
or  successors,  of  any  of  the  duties  hereby  granted,  or  any  part 
f  thereof;  or  if  any  person  shall  utter  or  sell,  or  expose  to  sale, 
any  vellum,  parchment,  or  paper  having  thereon  the  impression 
of  any  such  forged  or  counterfeited  stamp  or  die,  or  part  of 
any  stamp  or  die,  or  any  such  foiled,  counterfeited,  or  resem- 
bled impression  or  part  of  impression  as  aforesaid,  knowing 
'*  the  same  respectively  to  be  foiled,  counterfeited,  or  resembled; 
"  or  if  any  person  shall  privately  and  secretly  use  any  stamp  or 
"  die  which  shall  have  been  so  provided,  made,  or  used  as  afore- 
''  said,  with  intent  to  defraud  his  majesty,  his  heirs  or  successors, 
of  any  of  the  said  duties  or  any  part  thereof;  or  if  any  person 
shall  fraudulently  cut,  tear,  or  get  off,  or  cause  or  procure  to 
be  cut,  torn,  or  got  off,  the  impression  of  any  stamp  or  die 
which  shall  have  been  provided,  made,  or  used,  in  porsuance  of 
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**  this  or  toy  femer  act,  for  expreasbg  or  deaotitig  any  duty  or' 

"  duties  under,  the  care  and  management  of  the  commissioners' 
of  stamps,  or  any  part  of  such  duty  or  duties,  from  any  vellum,' 
parchment,  or  paper  whatsoever,  with  intent  to  use  the  same 
for  or  upon  any  other  vellum,  parchment,  or  paper,  or  any* 
iostniment  or  writing  charged  or  chargeable  with  any  of  the' 
duties  hereby  granted;  then,  and  in  every  such  case,  every' 
person  so  offending,  and  every  person  knowingly  and  wilfully 
aiding,  abetting,  or  assisting  any  person  or  persons  so  commit-* 
ting  any  such  offence,  and  being  thereof  lawfully  convicted,' 

^  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a' 

**  felon,  without  benefit  of  clergy." 

Plate  Stamps, 

With  respect  to  the  foigiiig  and  counterfeiting,  or  transposing' 
of  stamps  on  gold  and  silver  plate,  &c.,  the  marks*on  which  have 
been  before  adverted  to  in  the  section  relating  to  bullion  (p.  32.), 
the  Stat.  12  Geo.  2.  c.  26.  s.  8.  first  made  the  offences  punish-* 
able  by  a  forfeiture  of  <£lOO,  or,  in  default  of  payment,  by  impri-* 
sonment.    But  by  stat.  21  Geo.  2.  c.  32.  s.4.  reciting,  that  the' 
punishment  prescribed  by  the  former  statute  had  not  been  found 
sufficient  to  deter  offenders,  repeals  the  former  provision,  and 
XKACTS  (s.  \5.)f  ''That  if  any  person   whatsoever,  after  the^ 
5th  day  of  July,  1758,  shall  cast,  forge,  or  counterfeit,  or^ 
cause  or  procure  to  be  cast,  forged,  or  counterfeited,  any  mark, 
or  stamp  used  or  to  be  used  for  making  gold  or  silver  plate,  in 
*^  pursuance  of  the  said  act,  or  of  any  other  act  or  acts  of  parlia- 
ment now  in  force,  by  the  company  of  goldsmiths  in  London, 
or  .by  the  wardens,  or  assayer  or  assayers  at  York,  Exeter,  ^ 
^  Bristol,  Chester,  Norwich,  or  Newcastle  upon  Tyne,  or  by  any 
maker  or  worker  of  gold  or.  silver  plate,  or  any  or  either  of 
them;  or  shall  cast,  forge,  or  counterfeit,  or  cause  or  procure' 
to  be  cast,  forged,  or  counterfeited,  any  mark,  stamp,  or' 
impression  in  imitation  of  or  to  resemble  any  mark,  stamp,  or* 
impression  made  or  to  be  made  with  any  mark  or  stamp  used ' 
*^  or  to  be  used  as  aforesaid  by  the  said  company  of  goldsmiths  in* 
**  London,  or  by  the  said  wardens,  or  assayer  or  assayers,  or  by' 
**  any  maker  or  worker  of  gold  or  silver  plate,  or  any  or  either  of' 
''them;  or  shall  mark  or  stamp,  or  cause  or  procure  to  be' 
"  marked  or  stamped,  any  wrought  plate  of  gold  or  silver,  or  any  • 
"wares  of  brass  or  other  base  metal  silvered  or  gilt  over,  and- 
"  resembling  plate  of  gold  or  silver,  with  any  mark  or  stamp  *^ 
"which  hadi  been  or  shall  be  forged  or  counterfeited  at  any. 
"  time,  either  before,  on,  or  after  the  said  5th  day  of  July,  in 
imitation  of  or  to  resemble  any  mark  or  stamp  u^ed  or  to  be ' 
used  as  aforesaid  by  the  said  company  of  goldsmiths  in  London, ' 
"  or  by  the  said  wardens  or  assayer  or  assayers,  or  by  any  maker  > 
or  worker  of  gold,  or  silver  plate,  or  any  or  either  of  them;  or' 
aball  transpose  or  remove,  or  cause  or  procure  to  be  transposed* 
or  removed,  from  one  piece  of  wrought  plate  to  another^  or  to  * 
any  vessel  of  such  base  metal  as  aforesaid,  any  mark,  stamp, 
or  impression,  made  or  to  be  made  by  or  with  any  mark  or 
stamp  used  or  to  be  used  as  aforesaid  by  the  said  company  of 
"  goldsmiths  in  London,  or  by  the  said  wardens  or  assayer  or' 

"  assayers. 
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*^  mstftjf^rt,  or  by  masf  maker  or  worker  of  goM  or  aiher  plate,  or 

*^  any  or  eitber  of  diem;  or  shall  sell,  exebange,  or  expose  to 
aale,  or  export  out  of  thia  kjiigdoiii»  any  wrought  pbte  of  gold 
or  silver,  or  any  vessel  of  such  base  metal  as  aforesaid,  with 
any  such  forged  or  counterfeit  mark,  stamp,  or  impression 

''  thereon,  or  any  mark^  stamps  or  impression  which  hadi  been 
or  shall  be  transposed  or  removed  from  any  other  piece  of 
plate  at  any  time  either  before^  oo,  or  after  the  said  5th  of 
July;  knowing  such  mark,  stamp,  or  impression  to  be  forged, 
counterfeited,  or  transposed  or  removed  as  aforesaid^  or  jiall 
wflfnUy  and  knowii^ly  have  or  be  possessed  of  any  mark  or 
stamp  which  hath  been  or  shall  be  forged  or  counterfeited  at 
any  time,  either  before,  on,  or  after  the  said  5th  July,  in  imita- 
tion of  or  to  resemble  any  mark  or  stamp  used  or  to  be  used 
as  aforesaid  by  the  said  company  of  goldsmiths  in  London,  or 
by  the  said  wardens  cmt  assayer  or  assayers,  or  by  any  maker  or 
worker  of  gold  or  silver  plate,  or  any  or  either  of  them;  every 
sudi  person  offending  m  any,  each,  or  either  of  the  cases 
aforesaid^  being  thereof  lawfully  convicted,  shall  be  adjudged 

*^  guHty  of  felony,  &c.  without  benefit  of  clergy." 

The  same  provisions  are  re-enacted  with  respect  to  the  duty 
Q^aik  of  the  king's  head,  imposed  by  the  st  24  Geo.  3.  st*  d« 
c»  53.  s.  l6.  including  such  mark  imposed  by  the  company  of 
goldsmiAhs  in  Edinburgh,  as  well  as  IJoodon;  and  by  the-  Bir- 
mingham or  Sheffield  company,  as  well  as  by  the  wardens  and 
assayers  at  York,  &c.;  and  referring  to  the  Ist  July,  1784,  in- 
stead of  the  5th  July,  1758.  Then  the  st  of  38  Geo.  3.  c.  69. 
by  which  gold  wares  were  allowed  to  be  manufactured  of  a  lower 
staudard  uian  was  before  allowed,  viz.  at  the  standard  of  18  in-' 
stead  of  99  carats  in  a  pound  troy,  enacts,  s.  7.  *'  That  from  and 
'*  after  the  1st  day  of  October,  if  any  person  shall  forge,  cast^  or 
''  counterfeit,  or  cause  or  procure  to  be  forged,  &€•  the  mark  or 
'*  stamp  used  or  directed  to  be  used  in  purwance  of  this  act 
**  (viz.  38  Geo.  3.)  for  the  marking  or  stamping  of  gold  j^te  by 
''  the  company  of  goldsmiths  in  London  or  Ediubur^  or  the 
''  Birmiognam  or  Sheflield  company,  or  by  the  wardens,  or  as- 
'^  sajrer  or  assayers  at  York,  Exeter,  Bristol,  Chester,  Norwich, 
*'  or  Newcastle  upon  Tyae,  or  any  or  either  of  them,  &c;"  and 
then  follows,  verbatim,  the  provisions  of  the  ibnner  acts,  except 
that  it  does  not,  as  they  do  in  gooieral  terms,  extend  to  the 
makers  and  workers  of  ^M  ptate,  as  well  as  to  the  companies  and 
assayers  before  mentioned*  And  also  that  it  varies  the  de- 
scriptiou  of  the  wares  therein  nanaed  to  ''  any  vrrou^t  plate  of 
^  goU,  or  vuy  wares  of  silver,  brass,  or  other  metal  gilt  over  and 
**  resemhling  plate  of  gold*"  J^ui  then,  instead  of  making  the 
offsBoe  capUaU  it  Gondudes,  **  that  every  sudi  i>ersoa  offemliog 
^<  in.  any  such  or  either  of  the  cases  afonesaid,  being  thereof  law- 
**  fuUy  convicted;  shall  be  adjudged  guiky  of  fekmy,  and  shall  be 
*'  transpofted  for  seven  years." 

It  is. singular  (Mr.  Eaat  observes)  that  when  this  subject  was- 
under  the  review  of  the  k^^islature,  and  the*  punishment  of  the 
o&nces  under  this  act  limited   to  transportation,  offenders, 
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^mdem  gCHefk,  under  ike  fefmer  act,  BhooU  he  kft  snbjecM  to 
cmpital  ponuhments.  (%  East,  P.  C.  8129^) 

By  St.  10  Aone,  c.  J  9*  s.  17-  which  directs  the  commissioners 
of  customs  to  provide  certain  seak  or  stamps  for  imported  linensi.  lineiu  and  g»- 
and  the  commissioners  for  managing  the  duties  on  silks,  calicoes,  Uco^s. 
linens,  and  stuffis,  to  be  printed  or  dyed  in  Great  Britain,  to  pro- 
vide other  seals  or  stamps  for  marking  the  same,  enacts,  "  That 
''  if  any  person  shall  forge  or  counterfeit  any  stamp  or  seal  to 
*^  resemble  any  stamp  or  seal  which  shall  be  provided  or  made, 
in  pursuance  of  this  act,  or  shall  counterfeit  or  resemble  the 
impression  of  the  same  upon  any  of  the  commodities  charge* 
able  by  this  act,  thereby  to  defraud  her  majesty,  &c.  of  any  of 
"  the  said  duties  hereby  granted,  eveiy  person  so  offending, 
being  thereof  convicted  in  due  form  of  law,  shall  be  adjudged 
a  felon  without  benefit  of  clergy .'^  And  a  penalty  of  100/.  and 
the  pillory  is  inflicted  on  any  person  selling  any  of  the  articles 
knowingly,  with  a  forged  seal  or  stamp. 

By  Tariotts  other  statutes,  duties  are  imposed  upon  printed 
calicoes,  stained  paper,  leather,  imported  lace.  Sic.  which  are 
directed  by  the  respective  acts  to  be  sealed  or  stamped,  to^note 
the  payment  of  the  duties,  by  seals.  Sec.  to  be  provided  by  the 
respective  commissioners  under  whose  direction  toe  management 
is  placed. 

For  the  offence  of  transposing  stamps  from  one  piece  of  plate 
to  another,  see,  post,  Offences  against  the  Revenue. 

It  has  been  held,  that  if  the  indictftent  charge  the  stamp  to  be 
a  lion  rampant,  and  the  stamp  produced  in  evidence  be  a  lion, 
passant,  it  is  a  variance  and  does  not  support  the  indiclment. 
(Lee's  case,  C.  C.  L.  323.) 

5.  Official  Papers,  Securities,  and  Documents. 

TestimoTiial  of  a  Justice  of  the  Peace. 

i"  Sect.  1.    By  39  lEXh.  c.  17-  s.  3.  it  is  enacted,  *'  That  every  Wandering  sol- 
"  idle  and  wandering  soldier  or  mariner  which  coming  from  his  ^^^  ^{"^ 
**  captain  from  the  seas,  or  from  beyond  the  seas,  sluSl  not  have  [^^^^^^^ 
a  testimonial  under  the  hand  of  some  one  justice  of  the  peace, 
of  or  near  the  place  where  he  landed,  setting  down  therein  the 
''  place  and  time  when  and  where  he  landed,  and  the  place  of  hta 
dwelling  or  birth,  unto  which  be  is  to  pass,  and  a  convenient 
time  therein  limited  for  his  passage,  or  having  such  testimoniai 
shall  wilfully  exceed  the  time  therein  limited,  above  fourteen  it  shaU  be  feia- 
days :  and  also  as  well  every  such  idle  and  wandering  soldier  "Jto emmm- 
**  or  mariner  as  every  other  idle  person  wandering  as  soldier  or  ^ui.***''""^ 
"  mariner,  which  shall  at  any  tinie  hereafter  forf^  or  counterfeU 
*'  any  such  testimonial,  or  have  with  him  or  tnem  any  such  testi- 
monial forged  or  counterfeited  aa  aforesaid,  knowing  the  same 
to  be  counterfeited  or  focged ;  i&  all  these  cases  eveiy  suich  act 
or  acts  to  be  felony,  and  the  offenders  to  suffer  %i  afoi«said^ 
^  without  any  benefit  of  dergy.'' 

fSeci.9^  B9  99^Bi2»c.  i7.a.4»itisfiiEtherenM:ted^'«That  Joitkwioraariis 
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and  gad-deltve- 
ry  ami  peace 
may  bear  and 
deteimine  these 
offenoas. 


Tiding  tbe  of- 
fender into  ser- 
Tioe  for  a  jeir. 


it 
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'^  it  shall  be  hWfuI  for  die  justkses  of  assizes^  justices  of  g«ei-. 
''  delivery,  and  the  justices  of  peace  of  every  county,  and  for^aU 
**  justices  of  peace  in  towns  corporate,  having  authority  to  hear 
''  and  determine  felonies,  to  hear  and  determine  all  such  offences 
*^  in  their  general  sessions,  and  to  execute  the  offenders  which 
**  shall  be  convicted  before  them,  as  in  cases  of  felony  is  accus- 
tomed ;  except  some  honest  person  valued  at  the  last  subsidy 
next  before,  the  time  to  ten  pounds  in  goods,  or  forty  shillings 
''  in  lands,  or  else  some  honest  freeholder,  as  by  the  said  justices 
^  shall  be  allowed,  will  be  contented  before  such  Justices  as  such 

Eerson  sh^ll  be  arraigned  of  felony,  to  take  him  or  them  into 
is  service  for  one  whole  year,  then  next  following,  and  then 
before  the  said  justices  will  be  bound  by  recognizance  of  ten 
pounds,  to  be  levied  of  his  lands,  goods,  tenements,  and  chat* 
^  tels^  to^e  use  of  our  sovereign  lady  the  queen,  if  he  keep  not. 
**  the  s^d  person  or  persons  for  one  whole  year,  and  bring  him  to 
''  the  next  sesiAons  for  the  peace  and  gaol-delivery  next  ensuing 
"  after  the  said  year;  and  if  any  such  person  retained  depart 
'^.within  the  year,  without  the  licence  of  him  that  so  retained 
**  him,  then  .  to  be  indicted,  tried  and  adjudged  as  a  felon,  and 
**  not4o  have  the  benefit  of  his  clergy .'' 

This  severe  law,  though  it  remains  unrepealed  upon  the  statute 
book,  has  long  been  obsolete.  And  by  st.  43  Geo.  1 .  c.  6l.  it  is 
enacted,  **  That  every  soldier  or  marine  duly  discharged  out  of' 
**  his  mtnest/s  service,  or  out  of  any  ship  of  the  royal  navy,  car- 
**  rying  his  discharge  within  three  days  to  the  chief  magistrate  of 
**  the  nearest  town  to  the  place  where  he  was  discharged,  shall 
^  receive  from  such  magistrate  a  certificate  stating  the  place  to 
^  which  he  is  desirous  of  going,  being  his  home,  or  place  of 
legal  settlement,  limiting  the  time  according  to  distance ;  upon 
the  production  of  which  certificate  he  shall  not  be  deemed  a  va- 
gabond for  asking  alms  or  relief  on  the  road.*' 
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6.  Official  Documents, 

Memorial  of  Deeds  or  WiUs  of  Land. 

^  By  2  and  3  Anne,  c.  4.  entitled,  "  An  act  for  the  pub- 
lic  registering  of  all    deeds,  conveyances,    and  wills,   of  any 
honors,   manors,  lands,  tenements,  hereditaments,   within   the 
west  riding  of  the  county  of  York,  after  the  29th  September, 
1704,*'  it  is  directed  that  a  memorial  of  all  such  shall  be  regis- 
tered in  a  certain  manner  at  Wakefield,  and  that  the  registrar 
shall  indorse    a  certificate    of   such    registry  on    every   such 
deed,  8cc. ;  and  by  s.  19-  it  is  enacted,  "  That  if  any  person  or 
persons  shall  at  any  time  forge  or  counterfeit  any  such  meino- 
**  rial  or  certificate,  and  be  thereof  lawfully  convicted,  such  per-' 
son  or  persons  shall  incur  and  be  liable  to  such  pains  and' 
penalties  as  by  5  Eliz.  c.  14.  are  imposed  upon  persons- for' 
forging  or  publishing  of  false  deeds,  charters,  or  vnitm^  sealed,' 
court  rolls,  or  wills,  whereby  the  freehold  or  inhentance  of 
any  person  or  persons  of,  in,  or  to  any  lands,  tenements,  or' 
''  hereditaments,  shall  or  may  be  molested,  troubled,  or  charged/' 

The  St.  5  Anne,  €•  I8»  directs  that  all  bai^gaiiis  and  sales  of 
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woff.  manors^  tamb,  teMments,  aiid  Iwreditamento;  within  the  west 
ridm  of  the  county  o£  York^  shall  be  registered  at.  Wakefield; 
and.  indorsed  by  the  registrar ;  that  the  inrolment  of  every  such 
deed  shall  be  deemed  a  memorial  pursuant  to  2  and  3  Anne,  c.  4. ; 
and  by  s.  4.  no  judgment^  statute,  or  recognizance  ^hall  bind  any 
manors,  lands,  &c.  but  only  from  the  time  a  memorial  thereof 
shall  be  registered  in  die  office ;  then  s.  8  subjects  to  the  same 
punishment  as  the  statutes  £  and  3  Anne,  c.  4.  any  peraon  or 

nsons  who  shall  forge  or  counterfeit  any  entry  of  the  acknow- 
jment  of  any  bargainer  in  any  such  bargain  and  sale  as  afore- 
said, or  any  such  memorial,  certificate,  or  indorsement,  as  ar^ 
therein  mentioned  or  directed,  being  thereof  lawfully  convicted. 

The  St.  8  Geo.  £.  c:  6.  s.  31.  extends  the  provisions  of  both 
statutes  to  the  north  riding  of  the  same  county. 

The  St.  7  Anne,  c.  80.  directs  the  like  registry  of  deeds,  oon- 
veyances,  wills,  and  other  incumbrances,  affecting  honors,  manoris^ 
lands,  tenements,  or  hereditaments,  in  Middlesex^  as  in  8 
and  3  Anne,  c.  4. ;  and  direpts  certificates  to  be  indorsed  on 
such  memorials,  and  on  the  deeds,  &c.  registered ;  and  then  by 
s.  15.  enacts,  ^'  That  if  any  person  or  persons  shall  at  any  tiAie 
''  forge  or  counterfeit  any  entry  of  the  acknowledgment  of  any 
'*  such  memorial,  certificate,  or  indorsement,  and  be  thereof  law- 
''  fully  convicted,  such  person  or  persons  shall  incur  and  be  liable 
*'  to  such  pains  and  penalties  as  by  5  Eliz.  c.  14.  are  imposed  on 
"  persons  forging  and  publishing  false  deed^  Sec.  whereby  the 
^*  freehold  or  inheritance  of  any  person  of,  in,  or  to  any  lands, 
"  tenements,  or  hereditaments  sbsiU  or  may  be  molested,  troubled^ 
**  or  chaiged." 

Documenis  relaib^  to  Suiicrs  in  ike  Cwri  of  Chancery. 

t  Sect.  18.  By  J2  Geo.  1.  c.  32.  s.  9.  it  is  enacted,  '^  That  '<*jN^ 
if  any  person  or  persons  shall  forge  or  counterfeit,  or  procure  ^JJ^^t^J^i^ 
to  be  forged  or  cojunterfeited,  or  willingly  act  or  assist  in  the  oertiScate  to 
forging  or  counterfeiting  the  name  or  hand  of  the  said  ac-  noeive  miton' 
**  countant-general,  the  said  register,  the  said. clerk  of  the  report  jjjk*"^ 
*'  office,  or  any  of  the  cashiers  of  the  said  governor  and  company  ^Mt  India  or 
"  of  the  bank  of  England,  to  any  certificate,  report,  entry,  in-  South  Smhmd, 
**  dorsement,   declaration  of  trust,    note,  direction,  authority,  '•  f ^2J!*?i' 
**  instrument  or  writing  whatsoever,  for  or  in  order  to  the  arnr. 
**  receiving  or  obtaining  any  the  money  or  effects  of  any  of  the 
^  suitor?  of  the  said  court  of  chancery,  or  shall  forge  or  counter- 
**  fei^  or  procure  to  be  forged  or  counterfeited,  or  wilfully  act  or 
*'  assist  in  forging  or  counterfeiting  any  certificate,  report,  entry, 
**  indorsement,  declaration  of  trust,  note,  direction,  authority, 
''  instrument  or  writing  in  form  of  a  certificate,  report,  entry, 
**  indorsement,  declaration  of  trust,  note,  direction,  authority, 
instrument  or  writing,   made    by   such    accountant-general^ 
rejpbter,  clerk  of  the  report-office,  or  any  of  the  cashiers  of  the 
said  governor  and  company  of  the  bank  of  England,  or  any 
^  bond  or  obligation  under  the  common  seal  of  the  united 
"  company  of  merchants  of  England  trading  t»  the  East  India, 
"  or  any  indorseqient  or  asfiffament  thereoii,  or  on  any  bond  or 
^  obligation  underthe  CQmmon  seal  of  tbe.40?emor:aild,con- 
.  TOL.  u  u  *  "  pany 
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^<  fMiqp  of  mevcbwto  ^  Gfe«<  fiittcM  tndrag  tb  4he  Sovtik  ^S^m 
f*  and  0ther  parts  of  America,  and  for  encouraging  the  fifhery.; 
^  «r  ihaH  uttes  or  publish  any.  suob,  knowing  the  same  to  ba 
forged  or  counterfeited^  with  Intention  to  ddfraud  any  person 
whatsoever;  than  every  sach  person  and  persons  so  offendinf 
1*  (ibeing  diereel  lawfully  convicted)  shall  be  and  is  hereby 
**  daclared  and  adjudged  to  be  guilty  of  felony,  and  afaall  suffat 
*f  death  as  in  case  of  felony,  without  beanfit  of  dergy.'' 

GibaoD't  cue,        f  Sect.  19.  It  hatb  been  decided,  that  Wgina;  an  cffice  copy  of 
Caws  C.  L.  58,  jji^  accountant-generars  certificate,  is  within  the  penalty  of  the 
above  statute. 

,  Reoeher  of  Prefines. 

By  32  Geo.  2.  c.  14.  which  directs  the  receiver  of  the  pre^t 
fines  at  the  alienation-office  to  receive  the  post-fine  at  the  same 
thne  On  every  writ  of  covenant  sued  out  for  the  passing  of  fines 
hi  C  B.,  and  to  indorse  the  ifeceipt  of  the  same  thereon  with  his 
fiame  and  tnark  of  office,  it  is  enacted  (s.  g.),  **  It  any  person  or 
**  persona,  after  the  first  day  of  Trinity  Term,  1759,  shall  make^ 
.^  forge,  or  counterfeit,  or  cause  or  procure  to  be  made,  forged^ 
^  or  counterfeited,  the  mark  or  hand  of  such  receiver  as  afore.« 
^  said,  whereby  such  receiver,  or  any  other  person  or  persons^ 
"  shall  or  may  be  defrauded  or  suffer  any  loss  thereby,  every. 
**  person  or  persons  convicted  of  such  offence  shall  be  deemecl 
•*  guilty  of  felony,  without  benefit  of  clergy.*  This  is  again  re- 
dacted by  52  Geo.  3.  c.  143.  s.  5. 

C€$ii/iai$e$  4f  Births,  Marriaga,  SfC. 

By  sect.  52  Geo.  3.  c.  146.  for  better  regulating  and  preserv- 
ing parish  and  other  registers  of  births,  baptisms,  auirrii^es^  and 
burials  in  England,  it  is  enacted,  s*  14.  "  That  if  any  person 
**  shall  knowingly  or  artfully  insert,  or  cause  or  permit  to  be 

*  inserted,  in  any  such  k'egister  book  of  such  baptisms,  burials, 

*  or  marriages  as  aforesaid,  or  m  any  such  copy  of  any  such 
^  renter  so  directed  to  be  transmitted  to  the  registrars  as  afore^ 
^  said,  or  in  any  such  lists  or  declarations  also  directed  to  be 
'^transmitted  to  such  registrars  as  aforesaid^  any  false  entry  o( 
**  any  matter  or  thing  relating  to  any  baptism,  burial,  or  marriage,, 
*'  or  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause  or 
**  procure,  or  artfully  permit  to  be  falsely  made,  8cc.  any  part  of 
**  any  such  register,  list,  or  declaration,  or  of  any  such  copy  of 
•*  any  such  register;  or  shall  wilfully  destroy,  defiice,  or  injure^ 

*  or  cause,  or  procure,  or  pefknit,  to  be  destroyed,  8tc.  any  such^ 
^  register  book,  or  any  part  thereof;  or  shaH  knowingly  and 
•*  wilfiiHy  sign  or  certifV  any  copy  of  any  such  register  hereby. 
^  req[nired  to  be  transmitted  as  aforesaid,  which  shall  be  false  in 

*  any  part  thereof,  knowing  the  same  to  be  fiilse;  every  person 
^  so  oflendin|9  and  being  thereof  lawfully  convicted,  shall  be 
^  deemed  and  actiudged  to  be  guilty  of  felony,  and  shaB  b^ 
''  transported  for  me  term  of  fourteen  years.'' 

Mediiierranian  Pusses. 

By  aai^ling  treaties  between  (his  eomiipy  and  the  Bstfbilry* 
States,  Britbh  vetseb  producing  a  pass  in  a  aUtitm  fem  »e  to 

pass 
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pMft  kita  the  Medtterraaeftn  free  ftoa^  molettatimi  bj  thes^  coi^ 
•ftiri;  with  reference  to  these  treaties  the  4  Geo.  2.  e.  29: 
^mscta,  "  That  if  anj  person  or  persons  shaU  within  Great  Brr« 
^  tain  or  Ireland^  or  any  other  his  majesty's  domiiuonsy  or  with-^ 
**  out,  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure; 
^'  6lc.  or  wtitiitg}y  or  knowingly  act  or  assist  in  the  false  making, 
^*  &c«  any  ptts  or  passes  for  any  ships  whatsoever,  commonly 
^  caBed  a  Medstemuean  pass  or  passes^  or  shall  counterfeit  Che 
''  seal  of  the  aaid  office  (i.  e«  the  lord  h^  admiral)^  or  the 
^*  hand  or  hands  of  the  lord  high  admiral  of  Great  Britain  and 
"  Ireland,  or  any  commissioner  or  commissioners  for  executing 
'^  the  daid  offies  to  any  sdcb  pass  or  passes,  or  shs)l  alter  or 
^  erase  any  true  or  autheotic  pass  or  passes  issued  or  saade  out 
"  by  the  lord  kigk  admiral,  8tc*  or  the  commissioner,  &c.  or  shall 
^'  utter  or  piibbsb  as  true  any  snch  fabe,  forged,  couuterfeiled, 
**  altered,  or  erased  pass  or  passes,  knowing  the  same  to  be 
''  false,  &e.  or  erased,  ef  ery  such  person  or  persons,  being  duly 
^'  conncted  of  aty  of  the  ofiilnces  aforesaid  in  any  proper  court 
^  of  Great  Britain,  or  any  part  of  his  majesty's  plantations  be^ 
''  yond  the  seas^  where  such  ofience  shaU  be  committed  respeo 
^  tively,  shall  be  adjudged  guilty  of  felony  without  benefit  of 
"  clergy." 

By  s«  ft.  snch  offences  ^  committed  in  any  country  or  place  out 
*'  of  Gretft  Britaid,  either  within  or  without  die  dominions  of 
^  his  measly,  his  beifrs,  8cc.  sIhA  and  may  be  inquired  of,  tried^ 
^  8(c.  and  adjudged  in  any  sMre  or  county  of  Great  Britain,  by 
**  wHl^  of  the  king^s  tictMnission  of  oyec  nnd  terminer  and  gaol 
^  delif erf,  or  before  any  court  of  justiciary  in  Scotland.'' 

Franh  of  Letters,  ^c«    . 

By  t4  Gkeo.  3.  st.  ft.  c.  37*  0-  9-  ^  If  an^f  person  whatsoever 
^  simtt  (after  the  end  of  Are  then  session  of  parlinmeilt)  forge  or 
^  counterfeit  the  handwriting  of  any  person  \#haf soever,  in  the 
^  superscription  of  any  letter  or  padcet  lo  be  sent  by  the  post,  in 
^  order  to  nvoid  the  piqrinent  of  the  duty  of  postage,  or  shall 
^  forge,  eoosterfeit,  or  altar,  or  shall  procure  to  be  forged,  coun- 
'*  tarfaiaed,  or  altered,  the  date  npou  die  superscription  of  any 
"  sncb  letter  or  packet,  or  shall  write  and  send  by  the  post,  or 
**  sbatt  eauie  to  be  written  and  sent  by  the  post,  any  letter  or 
'*  packet;  the  superscription  or  cover  whereof  shall  be  forged  of 
'*  counterfeited,  or  the  date  upon  such  superscription  of  cover 
"  akered  in  order  to  avoid  the  payment  of  the  duty  of  postnge, 
^  knowing  the  same  to .  be  forged,  counterfeited,  or  altered ; 
"  evei^  person  so  offending,  and  being  thereof  convicted  in  due 
''  foim  of  law,  shall  be  deemed  guilty  of  felony^  and  shall  be 
**  transported  for  seven  years." 

The  last  act,  altering  the  rates  of  postage,  41  Geo.  3.  st^  ft^ 
c.  7*  s.  n.  incorporates  all  former  general  provisions,  aqd  the 
above  clause  is  repeated  verbatim  m  the  act  4ft  6eo«  S.  c  53^ 
s.  14. 

The  ^.  54  GeiK  3.  e..  l€9.  makin|^  regulatimis  respectiog  the 
postage  of  sUpr  letters,  and  of  lettess  in  Of  eat  Britaiii,  enacts 
(§•  i4.X  ^  Tknt  if  ai9  pcsson  sbaH  fioige  or  conntetfeity  of  cnnse 
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''  to  be  forged  or  counterfeited^  any  stamp,  mark  of  postage  or  de- 
signation, upon  any  letter  hereby  authorised  to  be  so  marked, 
stamped,  or  designated,  with  intent  to  avoid  the  payment  of 
''  the  rate  of  postage  hereby  imposed,  each  and  every  person  and 
''  persons  so  offending  shall  be  deemed  and  taken  to  be  guilty  of 
"  a  misdemeanor,  to  be  punished  by  fine  and  imprisonment ;  and 
''  such  offence,  if  committed  within  Great  Britam,  shall  and  may 
*'  be  inquired  of,  tried,  and  adjudged,  either  within  the  city  of 
'*  London,  or  where  the  offence  shall  be  committed." 

Documents  relative  to  SeametCs  Wages. 

By  St.  3 1  Geo.  2.  c.  10.  s.  24. ''  Whosoever  wilfully  and  know- 
ingly shall  personate  or  falsely  assume  the  name  or  character  of, 
or  procure  any  other  to  personate  or  fisdsely  to  assume  the 
name  or  character  of  any  officer,  seaman,  or  other  person  en- 
tided,  or  supposed  to  be  entitled,  to  aiiy  wages,  pay,  or  other 
''  allowances  of  money,  or  prize  money,  for  service  done  on 
."  board  of  any  ship  or  vessel  of  his  majesty,  his  heirs,  &c.;  or 
**  the  executor  or  administrator,  wife,  relation,  or  creditor,  of 
**  any  such  officer  or  seaman,  or  other  person,  in  order  to  receive 
''any  wages,  pay,  or^other  allowances  of  money,  or  prize  money, 
due  or  supposed  to  be  due  or  payable,  for  or  on  account  of  the 
services  of  any  such  officer  or  seaman  or  other  person,  as  afore-, 
said ;  or  shall  forge  or  counterfeit,  or  procure  to  be  forged,  &c. 
any  letter  of  attorney,  bill,  ticket,,  certificate,  assignment,  last 
"  will,  or  any  other  power  or  authority  whatsoever,  in  order  to 
**  receive  any  such  wages,  &c.  due  or  supposed  to  be  due  to  any 
**  such  officer,  &c. ;''  or  by  st.  9  Geo.  3.  c.30.  s.  6. ''  If  any  person 
**  shall  utter  or  publish,  as  true,  any  false,  forged,  or  counterfeited 
''  letter  of  attorney,  bill,  &c.  (as  before)  in  order  to  receive  any 
wages,  &c.  due  or  supposed  to  be  due  to  any  officer  or  Seaman 
or  other  person,  who  has  really  served  or  was  supposed  to  have 
''  served,  or  who  shall  hereafter  serve  or  be  supposed  to  have 
''  served  on  board  of  any  ship  or  vessel  of  his  migesty,  his 
**  heirs,  8u:.  with  intent  to  defraud  any  person  (knowing  the  same 
''  to  be  false,  forged,  or  counterfeited) ;  every  such  person  so  of- 
**  fending,  being  lawfully  convicted  of  any  such  offence  or  offences^ 
''  shall  be  deemed  guUty  of  felony  without  benefit  of  clergy." 
Most  of  these  offences  were  before  subjected  to  a  penalty  of 
£00/.  and  imprisonment  till  payment,  by  st.  9  and  10  Will.  3. 

C.41.  s.  3.       ♦ 

« 

By  s.  5.  of  the  last  mentioned  act,  the  treasurer,  comptroller, 
^  surveyor,  clerk  of  the  acts,  or  any  commissioner  of  the  navy,  may 

^  act  as  justices  of  the  peace  in  causing  the  offenders  to  be  appre- 

hended.    ^ 

4  f  By  St.  32  Geo.  3.  c.  33.  s.  23.  "  If  any  person  after  1st  August, 

''  1792j  shall  falsely  make,  forge,  or  counterfeit,  or  cause,  &c.  or 
*'.  willingly  act  and  assist  in  the  false  making,  8cc.  any  ticket  for  the^ 
*'  vvages  or  pay  due  to  any  petty  officer  or  seaman,  non-commis-" 
**  sioned  officer  of  marines,  or  marine,  for  his  service  on  board 
^  any  ship  or  vessel  of  his  majesty,  his  heirs,  8ic.or  any  duplicate 
^  of  any.  such  ticket,  or  any  certificate  of  discharge  from  any 
^  '^  naval  hospital  of  his. majesty,  his  heirs,  &ci  or  any  remittance 

*'bill. 
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''  biD,  or  duplicate  of  remittance  bill;  with  intention  to  receive 
''  an  J  wages,  money*  or  other  allowances  of  money,  or  prize  money, 
**  due  or  supposed  to  be  due  for  or  on  account  of  the  service  of  any 
petty  officer  or  seaman,  no^-commissioned  officer  of  marines, 
or  marine,  on  board  any  ship  or  vessel  of  his  majesty,  his  heirs, 
8cc.  or  shall  utter  or  publish  as  true,  any  ticket  for  the  wages  or 
pay  due  to.  any  petty  officer  or  seaman,  non-commissioped  officer 
of  marines,  or  marine,  for  his  service  on  board  any  ship  or  vessel 
^*.  of  his  xniy esty,  his  heirs,  &c.  or  any  duplicate  of  any.  such  ticket; 
**  or.  imy  certificate  of  discharge  from  any  naval  hospital  of  his  ma-' 
'' jesty,  his  heirs,  &€.  or  any  remittance  bill,  or  duplicate  of  re- 
**  mitf^nce  bill ;  with  intention  to  receive  any  wages,  pay,  or 
**  other  alloviFance  of  money,  or  prize  money  due  or  supposed  to 
''>be  diie  for  or  on  account  of  the  service  of  any  petty  officer  or 
*^  seamaui  non-commissioned  officer  of  marines,  or  marine,  on 
^'^board  any  ship  of  his  majesty,  his  heirs,  &c*  knowing  the  same  . 
**  to  be  false,  forged,  or  counterfeited,  then  any  such  person  so 
*^  offending,beinglawfuIly  convicted  of  any  such  offence  or  offences, 
**  shaU  be  deemed  guilty  of  felony  without  benefit  of  clergy/' 

By  «t.  24.   it  is  declared  that  so  much  of  the  st.  31  Geo.  2. 
c.  10.  as  is  not  repealed  by  this  act,  shall  remain  in  force. 

By  St.  26  Geo.  S.  c.  63.  and  32  Geo.  3.  c.  34.  for  the  better 
protection  of  seamen  and  marines  from  the  frauds  practised  on 
them,  certain  regulations  are  directed  to  be  observed  in  the 
forms  of  their  letters  of  attorney,  without  which  they  are  not  to 
be  valid.  They  must  be  made  revocable;  and  if  made  in  actual 
service  must  be  attested  by  the  officer  commanding  the  ship,  or* 
by  certain  other  persons ;  if  made  on  shore,  the  latter  statute  di- 
rects, that  no  letter  of  attorney,  made  by  any  petty  officer,,  sea- 
man, noncommissioned  officer  of  marines,  or  marme,  who  shalL 
have  been  discharged  Arom  the  service,  and  who  shall  be  within - 
seven  miles  of  a  port  where  seamen's  wages  are  paid,  shall  be  va* 
lid,  unless  it  be  signed  before  and  attested  by  a  clerk  of  the  trea*' 
surer  of  the  navy  of  such  port,  or  by  the  inspector  of  seamen's 
wills  and  powers  of  attorney;  It  also  gives  a  form  of  certificate 
of  discharge,  which  the  party  must  produce  or  his  person  be 
identified  before  he  can  receive  his  wages,  &c.  or  before  his  letter 
of  attorney  can  be  passed.  And  various  other  forms  are  pre- 
scribed for  different  methods  of  paying  these  persons  ;  and  then 
by  8.  29.  (32  Geo.  3.  c.  34.)  it  is  enacted,  '*  If  any  person,  after 
"  the  1st  of  August,  1792,  shall  falsely  make,  forge,  or  counter- 
'*  feit,  or  cause  or  procure  to  be  falsely  made,  &c.  or  willingly  act 
f*  in  the  false  maung,  &c.  any  petition  for  a  certificate  therein 
"  before  described  or  contained,  to  enable  any  person  or  persona 
to  obtain  letters  of  administration  to  any  petty  officer  or  sea- 
man, non-commissioned  officer,  or  private  of  marines,  who  shall 
"  have  served  on  board  any  ship  or  vessel  of  his  majesty,  his 
heirs,  8cc.  or  shall  utter  or  publish  as  true,  any  petition,  &c.  or 
shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to 
be  falsely  niade,  &c.  or  shall  willingly  act  and  assist  m  the  false 
making,  8cc;  any  certificate  for  enabling  him,  her,  or  them  to  ob- 
tain probate,  or  letters  of  administration  with  the  will  annexed ; 

or  any  check,  remittance  bill,  or  duplicate  of  remittance  bill, 

-      -  -       « or 
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**  or  any  ccrtificatit  to  tke  deputf  paynarter^in  fefp^  of 'WBget, 
''  prize  mompj,  not  exce^din^  teo  powidsy  iMrekibtfore  aevendly 
''  described  or  mentioiicd^  m  «der  t^  Mceive  any  wtges^  fMiy> 
"  or  atber  aHowanoei  oif  money,  or  piize  ononey/  due  or  sup- 
'*  posed  to  be  dn^  for  or  on  account  of  the  servioa  of  ai^  petty 
^  oiScer,  or  eeaman,  non-comnuBsioQed  officer,  or  private  of 
**  marines,  on  board  any  ihip  or  veesei  of  Us  majeety,  bis  heirs, 
^  fco.  or  #hall  utter  or  pnblieb  as  true,  any  anoh  check,  tec*  in 
**  Older  to  reoei^e  any  wage^,  &e.  due  or  auppoeed  to  be  dne 
.  ^  for  or  on  aoeount  of  tbe  eervice  of  any  pet^  eAoer,  fce.  on 
**  board,  kc.  knowing  the  same  to  b^  false,  forged,  or  counter- 
^  feiled ;  ^n  e^ry  such  person^  being  lawfuUy  convicted  of  any 
^  encfa  offence  or  offences,  shall  be  deemed  gwlty  of  felony  mtb- 
**  out  benefit  of  clergy." 

See  port.  By  sect.  30.  any  petty  officer,  seaman,  non-commissioned 

55Geo*S.c.60.  officer  Or  private  of  marines,  receiving  his  pay,  or  attempUng  tp 

receive  it,  by  any  counterfeit  certificate,  service  or  discbai^e,  or 

himself  assisting  in  any  forgery  of  such  certificate,  and  being 

thereof  convicted,  shall  be  punished  as  in  cases  of  perjury.* 

FMty  officers,  By  stat  55  Geo.  3.  c.  60.  s.  2Q.  IT  is  enacted,  '*  that  if  any 
frcrecdviogor  f'^peHy  officer  or  seaman,  non-commissioned  officer  of  marines, 
i^^^pay^  **  or  marine,  shall  receive  his  pay,  or  shdl  attempt  to  receive  the 
forged  certi-  ^  same,  or  any  part  thereof,  upon  any  certificate  purporting  to  be 
ficate8,&c.tobe  **  a  certificate  of  servitude,  or  a  certificate  of  discharge,  knowing 

SKSfSftcrim.  **  *'*®  '^"^  ^®  ^^  forged  or  counterfeited ;  or  if  any  such  petty  of- 
'^ficer,orseaman,non-commissioned  officer  of  marines,  or  marine, 
"  or  any  other  person,  shall  falsely  make,  forge,  or  counterfeit, 
^  or  cause  or  procure  to  be  falsely  made,  forged,  or  counterfeited, 
**  or  shall  wilUngly  act  or  assist  in  the  Ailse  making,  forging,  or 
**  counterfeiting  of  any  such  certificate ;  every  such  petty  officer 
**  or  seaman,  non-coBMnissioned  officer  of  marines,  or  marine, 
**  or  other  person,  being  thereof  lawfully  convicted,  shall  be  pvH 
'^  nirfied  as  in  cases  of  wilful  and  corrupt  peijuiy.*^ 

Sigmiig  petition  By  s.  30.  if  any  person  shall  sign  or  subscribe  any  petition 
SN**'*fcilid  ^^  application  to  the  treasurer  or  paymaster  of  his  majesty's 
lepresenditttlie  ^^^  ^^^  ^^  ^^^  being,  falsely  and  wilfully  representing  herself 
ntuationof  or  himself,  to  be  the  widow,  or  the  nearest  or  one  of  the  nearest 
^rty  in  order  ^f  kindred  of  any  deceased  petty  officer  or  seaman,  non-commis- 
tifiotte-^to^pro-  sioned  officer  of  marines,  or  marine,  who  shall  have  belonged  to 
cure  letters  of  or  served  On  board  any  of  his  majesty's  ships  or  vessels,  or  utter 
te"""'*'*^  or  publish  any  such  petition  or  application  so  signed  or  sub- 
to  be  tram-  scnbed  as  aforesaid,  containing  such  fidse  and  wflful  representa* 
ported  for  7  tion  as  aforesaid,  in  order  to  obtain  a  certificate  from  the  inspec- 
jtnu  iQf  pf  seamen's  wills  and  powers,  to  procure  letters  of  admmis- 

tration  to  the  effects  of  any  such  petty  officer,  or  seaman, 
non-commissioned  officer  of  marines,  or  marine ;  or  procure  pay- 
ment of  any  wages,  pay,  prize  money,  bounty  money,  or  other 
allowances  of  money  under  twenty  pounds,  for  or  in  respect  of, 
services  on  board  any  ship  or  vessel  of  his  majesty,  his  heirs  or 
successors  I,  or  if  inj  person  or  persons  shall  demand  br  receive 
any  wages,  pay,  prize  money,  bounty  money,  or  other  allowance 
of  money  due  or  supposed  to  be  due,  for  or  in  respect  of  the 
services  of  any  such  petty  offiter  or  seaman,  noncommissioned 

officer 
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oflmr  of  iMrjiiea,  or  iMnaei  upon  or  bj  virlue  of  aoy  certificate . 
from,  tha  saM  mfeo^  of  s^aoeQ'A  wills,  k^wing  such  certi$cate 
to  bi^voj^eep  obtiMlied  by  fak^  repros^Qtatioo  pr  pretences) 
#v«ry  oiJv;h. person  abalV  oa  beiag  wa^victad  of  aay  such  offence 
ini  4^e  f^ma  i>f  WilW  W  trfMHspf^rlc^  baypn^  the  ^e^  for  tbe  t»tm 
^f  seven  yei^#  hi  Vk^  I9WP^  sia  persona  copvicted  qf  feionjt 
ar^.  dirppted  ti^.  be  trwiported  by  the  laws  and  sU^tutas  of  tbifi 
lealin. 

Sect  ^•l .  If  any  person  shall  falsely  make,  forge,  er-oowster^  Forg^  d^pHi- 
felt,  or  cause  or  procure  to  be  fclsely  made,  fotg^,  or  coonteni^  te'^^uSSd. 
filited,  or  willingly  act  and  assist  in  the  fiilse  making,  forging,  er?&c  to  ob- 
or  eonnfeffeiting  the  signatures  of  any  tniaister  or  householder  tainprobatc* 
of  any  parisfa,  to  any  certificate  annexed  or  sufcjoined  to  ot  eon*.  %'^I^^i^ 
Inined  m  any  cheek  or  petition  for  a  certificate  as  required,  de^  uaDspoitod. 
seribedi  and  mentioned  in  this  act,  to  enable  any  person  or  pertons^ 
tti  obtain  pi^bale  of  atoy  win  or  letters  of  adoimistration  to  any 
aueh  p«ttyoffleer  or  seaman,  nonrcofnaiissioned  <^ker  of  maribesi 
Or- marine;  or  shaH  ntter,  cw publish  as  true,  any  such  certificate 
annexed  or  subjoined  to  or  contained  in  any  such  check  or  peti* 
tion,  whh  any  false,  forged,  or  coanlerfeited  signature  of  any  such 
minister  or  householder  of  any  parish  subscribed  thereto,  know^ 
ing  the  same  signature  to  be  ftilse,  forged,  or  eounterfcited,  with 
Intention  to  defraud  any  person  or  persons^  body  Of  bodies  poNtie 
Or  corporate  whatsoever,  Aen  every  such  person  so  offending; 
and  bemg  thereof  convicted  by  due  course  of  law,  irhsdl  be  deemed 
guilty  of  felony,  and  shall  be  transported  as  a  felon^  for  the  term 
of  his  or  their  natural  life,  or  fqr  the  term  of  fourteen  years  ev 
seven  years,  as  the  court,  before  wbiicb  such  offender  or  offenders 
shall  be  tried;,  shall  adjudge. 

Sect.  38.  If  any  person  or  persons  shall,  willing^  or  knowingly,  Forgiiig,  &e. 
falsely  make,  forge^  counterfeit,  or  aher,  or  eause  or  pvoeure  tO'  ^**^'|^^|*?*ijl* 
be  falsely  made,  forged,  coanterfeited,  or  altered,  ov  willingly  act  ^'^  reUiTe  ' 
or  assist  in  tbe  £^lse  makin^^  forgiiq;,  eoujoterfeibug,  or  altering  paj  or  pme 
any  letter  of  attorney,  bill,  ticket,  or  certificate  purporting  to  be  ""{JJJJt^J^L 
a  certificate  from  the  inspector  of  seamen's  wills  and  powers,  or  of  clogy. 
his  assistant,  assignment,  last  will,  or  other  power  or  authority 
whatsoever,  in  order  to  receive,  or  to  enable  any  other  person  to 
receive,  any  wages,  pay,  prize  money,  bounty  money,  or  other  al- 
lowances of  money,  due  or  supposed  to  be  due  for  or  in  respect 
of  the  services  of  any  such  ofl£cer,  seaman,  marine,  or  other  per- 
9Qn  as  i^are#aid,  pedbriped  or  supposed  to  have  been  peiformed 
on  board  of  ai^  snip  or  vessel  of  bis  majesty,,  his  heirs  or  succ9&- 
sors,  with  intention  to  defiraud  any  person  or  persons^  body  or  bodiea 
politic  or  corporate  \vhatao«ever;  or  shall  utter  o;r  publish  aa 
true,  any  false,  forged,  counter£^ited|  or  altered  letter  of  attornciyy 
bill,  ticket,  certificate,  purporting  to  be  a  certificate  from  the  in^ 
spector  of  seameQ*s  wills  and  powers,  or  his  assistant,  assignment^ 
laat  wiH,  or  other  power  or  authority  whatsoever,  in  order  ta 
receive  any  wages,  pay,  prize  money,  bounty  money ,^  or  othev 
allowances  of  money  due  or  supposed  to  be  due  for  or  in  respect 
of  the  services  of  any  such  ofiSlcer,  seaman,  marine,  or  other  persom 
^  aCoresaid,.perfQrined  gr  supposed  to  have  been  performed  oia 

board  of  lui^  ship  or  vessel  o£bs  majesty,  his  heirs  or  suqcessora^ 
*  -  with 
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widi  inteation  to  defraud  any  pen6a  or  ptnoMfhoij  or  bodies 
pi^tic  ^H"  corporate  whatsoereri  knowing  the  same  to  be  Mie, 
forged>  counterfeited,  or  altered ;  or  shall  willingly  and  knowingly 
take  a  false  oath,  or  cause  or  procure  any  other  person  to  take 
a  iake  oath,  to  obtain^  the  probate  of  any  will  or  wiUs,  or  to 
obtain  letters  of  administration,  in  order  to  receive,  or  to  enable 
any  other  person  to  receive,  any  vrages,  pay,  prize  money,  bounty 
money,  or  other  allowances  of  money  due  or  supposed  to  be  due 
for  or  in  respect  of  the  services*  of  any  such  officer,  seaman, 
marine,  or  other  person  as  aforesaid,  performed  or  supposed  to 
have  been  performed  on  board  of  any  ship  or  vessel  of  his  majesty, 
his  heirs  or  successors ;  or  shall  demand  or  receive  any  wages, 
pay,  prize  money,  bounty  money,  or  other  allowances  of  money 
due  or  supposed  to  be  due  for  or  in  respect  of  the  services  of  any 
such  officer,  seaman,  marine,  or  other  person  as  aforesaid,  per- 
formed or  supposed  to  have  been  performed  on  board  of  any  of 
his  majesty's  ships  or  vesseb,  upon  or  by  virtue  of  any  probate 
of  any  will  or  letters  of  administration,  knowing  the  will,  on 
which  such  probate  shall  have  been  obtiuned,  to  be  false,  forged, 
and  counterfeited,«or  knowing  the  probate  of  such  will  or  such 
letters  of  administration  as  last  aforesaid  to  have  been  obtained 
by  means  of  any  such  fedse  oath  as  aforesaid,  with  intention  to 
dciiraud  any  person  or  persons,  body  or  bodies  politic  or  corporate 
whatsoever;  then  every  such  person  or  persons  so  offending,  and 
being  thereof  convicted  according  to  due  course  of  law,  shall  be 
deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon  without 
benefit  of  clergy.  ,    , 

By  57  Geo.  3.  c.  127*  certain  allowances  are  directed  to  be  paid 
out  of  the  droits  JCAdmralti  to  Greenwich  Hopital,  and  it  is,  by 
s.  4.,  made  felony  without  benefit  of  clergy>  to  personate'imy  person 
entitled  to  part  of  such  allowance,  or  to « forge  any  power  of  at- 
torney or  certificate  to  .enable  the  party  to  receive  the  same. 

The  muster  books  of  the  King's  ships,  documented  in  the  navy 
office,  to  which  returns  are  regularly  made  by  the  .several  com- 
manders, of  the  names,  &c.  of  their  respective  crews,  are  admitted 
as  evidence  of  the  persons  therein  named  having  served  on  board 
the  several  ships,  in  the  capacities  therein  mentioned.  (R.  v. 
Rhodes,  1  Leach,  23 — R.  v.  Fitzgerald,  ib.  120.) 

^  Certificates  of  Nawil  Stores. 

^  By  St.  39,  40  Geo.  3.  c.  89*  s.  25.  reciting  that  *^  the  commis- 
sioners of  the  navy,  ordnance  and  victuals,  may  sell  certain  stores, 
which  are  to  be  accompanied  by  a  certificate,  under  their  hands 
and  seals  ;"  by  sect.  20,  enacts,  "  if  any  person  or  persons  shall 
**  make,  sign,  or  give  any  false  certificate  or  other  instrument, 
"  purporting  the  identity  or  the  sale  or  disposal  of  any  goods  or 
^  stores,  as  goods  or  stores  so  purchased  of  the  said  commi»- 
"  sioners,  as  aforesaid ;  or  if  any  person  shall  utter  or  publish  any 
*'  such  certificate,  8cc.  purporting  as  aforesaid,  knowing  the  same 
^  to  be  false :  every  such  offender,  upon  conviction,  shall  forfeit 
**  <£200,  and  be  further  corporally  punished  by  pillory,  whipping 
^  or  imprisonment,  or  by  any  or  either  of  the  said  ways,  in  such 
^  manner  And  for  such  spacQ  of  tine  as  the  judge  or  justices,  be- 
*  •'fore 
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^'  feve  whom  Buck  offender  sbril  be  convicted,  shall  teem  meet, 
*'  with  apo^er  in  <be  judge  to  mitigate  the  penalty,  one  moiety 
**  of  which  is  to  go  to  the  king,  and  the  other  moiety  with  full 
**  costs,  to  the  informer/' 

Laitd  Tax  Contracts. 

B^  st  42  .Geo.  2.  c.  116.  which  consolidates  the  former  acts,  LudTuu 
relating  to  the  redemption  of  the  land  tax,  and  by  52  Geo.  3. 
c.  143.  it  is  made  felony,  without  benefit  of  clergy,  ''to  forge, 
counterfeit  or  alter,  or  cause  or  procure  to  be  forged,  &c.  or 
knowingly  act  or  assist  in  the  forging,  &c.  any  contract,  assign- 
ment, certificate,  receipt  or  attested  copy  of  certificate  made  out 
or  purporting  to  be  made  out  by  any  person  or  persons  autho^ 
rised  to  make  out  the  same  by  any  act  of  parliament,  touching  the 
redemption  or  sale  of  the  land  tax,  or  of  any  part  thereof,  or  to 
utter  tne  same  knowing  it  to  be  forged,  with  intent  to  defraud 
his  majesty,  &c.  or  other  persons.'^ 

Legacy  Duty  Receipts. 

By  St  36  Geo.  3.  c.  5£.  for  granting  duties  on  legacies  and  Legadet. 
shares  of  personal  estates,  which  directs  the  commissioners  of 
stamps  to  receive  the  same,  and  to  give  papers  adapted  for  re- 
ceipts or  discharges  to  the  parties  applying  upon  payment  of  the 
duties,  and  that  no  legacies  liable  to  the  duties  shall  be  paid 
without  such  a  receipt  containing  certain  particulars,  and  the 
amount  of  the  duties  payable  therein  under  certain  penalties ; 
and  that  no  receipt  for  any  legacy  shall  be  available  in  evidence, 
unless  duly  stamped  ;  enacts,  s.  39.  "  That  if  any  person  shall 
alter  aoy  word,  letter,  figure,  or  number,  in  any  assessment  or 
receipt  to  be.  made  or  given  in  pursuance  of  this  act  for  any  of 
the  said  duties  after  the  same  shall  have  been  signed  by  the 
ofiicer  appointed  to  sign  the  same,  according  to  the  direction  of 
this  act;  or  shall  utter  or  publish  as  true,  any  such  altered  as- 
^  sessment  or  receipt  with  intent  to  defraud  his  majesty,  his 
heirs^  &c.  or  any  other  person  or  persons^  every  person  so  al- 
tering or  publishing  as  aforesaid  sludl  forfeit  500/." 

Sect  40.  enacts,  ''  that  if  any  person  shall  counterfeit  or  - 
**  foif  e,  or  procure  to  be  counterfeited  or  forged  any  stamp 
"  directed  or  allowed  to  be  used,  or  provided,  made  or  used  in 
**  pursuance  of  this  act,  or  shall  counterfeit  or  resemble  the  im- 
^^  pression  of  the  same  upon  any  vellum,  parchment  or  paper 
"  with  intention  to  defiraud  his  majesty,  his  heirs,  8cc.  or  shall 
utter,  vend  or  expose  to  sale  any  vellum,  parchment  or  paper, 
liable  to  the  said  duty^  with  such  counterfeit  impression  thereon 
knowing  the  same  to  be  counterfeited ;  or  shall  privately  and 
fraudul^itly  use  any  stamp  directed  or  allowed  to  be  used  by 
**  this  act  with  mtent  to  defraud  his  majesty,  his  heirs,  &c. ;  every 
person  so  offending  and  being  thereof  lawfolly  convicted,  shall 
be  adjudged  a  felon  without  benefit  of  clergy.'-'  .   .^ 

For  quarantine  orders  in  council,  vide,  post,  Offences  against 
Trade. 

Exchequer  bills  and  lottery  tickets  are  provided  for  by  respective 
acts,  under  the  authority  of  which  they  are  issued,  and  it  has  hi- 
therto been  usual  to  make  the  forgery  of  them  a  capital  offence.  ' 

It 
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It  18  abo  iiiaiief(9leii]F  villKiiit  faiMMfil  #f  dbify,  t»  fioif^  tlie  hMd* 
writmg  of  the  MIowMig  i^Ik  #fficeif  ^  with  a  ISmadttkot  iatMt. 

Treasurer,  comptroller,  surveyor,  clerk  of  the'actjs,  or  of  tKiQ 
commissioners  of  the  navy. — 1  Geo.  1.  st.  2.  c.  25. 

The  treasurer  pf  the  ordnance,  by  st  46  Geo.  3«  c.  45« 


receiver  cenaral  of  the  excise  iw  die  tine  being,  or  of  the 
copiptroller  of  the  cash  of  the  excise,  by  si.  46  Geo.  S.  c*  73.  s.  8*. 

Receiver  general  of  the  stamp  duties  for  the  time  being,  or  of 
his  clerks  or  of  either  of  the  commissioners  of  stamps,  46  Ueo.  3* 
c  76,  s»  9t 

Receiver  general  of  the  post  office  for  the  time  beieg,  or  his 
clerk,  by  st.  46  Geo*  tt.  c.  83.  s.  0* 

Surveyor  general  of  the  woods  and  forests  for  the  time  beings 
or  his  deputy,  by  stat.  46  Geo.  3.  c«  142.  s.  14. 

Receiver  geaeral  of  the  customs  for  the  time  beiog^  or  of  the 
supervisor  of  the  receiver^generalsj^  receipts  and  payments^  by 
st»  46  Geo.  3.  c  130.  4. 10, 

'     6.  Prvoate  Pap€r$f  Securiiiis  and  Doeuments. 
Ckarten,  WrUit^B  nakd,  Cmrt  IMBt,  WM  rehtine  to  L(mi»  tie* 

Of  forgery  bj        By  5  Eliz.  c.  1 4.  it  is  ENACTED, "  That  if  any  person  or  persons 

5  Eib.  c.  14.     *t  ^po^  lug  Q|.  tjjeir  own  he^td  and  imagination,  or  by  fiuse  con- 

~    ''  spiracy  and  fraud  with  others,  shau  wittingly,  subtiHy,  and 

^'  falsely  forge  or  make,  or  subtilly  cause,  or  wittingly  i^ssent  to 

be  forged  or  made,  any  false  deed,  charter,  or  writing  sealedj^ 

court  roU,  or  the  will  of  any  person  or  persons  in  writing,  to 

the  iotent  that  the  state  or  freehold  of  inheritance  of  any  person 

^  orpersoiis  of|  in.  or  to  any  lands,  teoementSj  or  hereditaments^^ 

SeePoaltoii,45,  "  freehold  or  copyhold,  or  the  right,  title,  or  interest,  of  any  per- 

^^  ''  son  or  persooQ,  of,  in,  or  to  the  same,  or  any  of  them,  shall,  or, 

may  be  molested,  troubled,  defeated,  recovered  or  eharged  y  or 
shall  pronounce^,  publish,  or  shew  forth  in  evidence  any  such 
false  and  forged  deed^  charter,  writing,  court-roll,  or  wiB,  as 
true,  knowing  the  same  as  false  i|nd  forged,  as  is  aforesaid,  to 
**  the  intent  above  remembered  (except,  being  an  attorney,  lawyer, 
*'  or  counsellor,  he  shall  for  his  client  plead,  shew  fordi^  or  give' 
**  in  evidence  such  fidse  and  foiled  deed,  8cc.  to  the  forging 
'^  whereof  he  was  not  party  nor  privy),  and  shall  be  thereof  con- 
*'  victed  either  upon  action  or  actions  of  forgery  or  false  deeds, 
**  to  be  founded  upon  the  said  statute,  at  the  suit  6f  the  party 
''  grieved,  or  otherwise  according  to  the  order  and  due  course  of 
*'  me  Uws  of  this  realm,  Qlc.  shul  pay  unto  die  party  grieved  his 
Bex  ▼.  Blaniot,  '*  double  costs  and  damages  to  be  found  or  assessed  in  that  court 
e  Show.  6.  u  ^here  such  conviction  shall  be,  and  abo  shall  be  set  upon  the' 
'^  pillory  in  some  opee  market  towa,  or  other  open  pkice,  aiid 
"  there  have  both  his  ears  cut  off,  and  also  his  nostrils  slk  md 
**  cat,  and  seared  with  a  hot  iron*  ^«  and  sh^  forfeit  to  the 
king  the  whole  iaaaes  and  proiita  of  his  lauds  and  tenements^ 

and  ioffar  parp^twl  laipriKmnientt  tu^^ 
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Ch.«l.  OFFOBOERT.  ««0 

«|0Cf.  13«  Afld,  bf  it  £liz.  c  14.  s.  S*  k  i«  &i11ier  £)f  actbd, 
Tbst  if  aojr  pctcMi  or  poraoM,  upMi  hi»  or  |h<ir  own  bead  of 
iinaginatioD,  or  by  false  conspiratUHBi  or  fraud  bad  with  wj  otber, 
^'  shall  wittingly^  subtiUy,  and  falsely  forge  6t  make«  or  wittio^ly^ 
**  8ubtilly>  and  falsely  cause  or  assent  to  be  made  and  forged,  any 
*'  false  cbarter,  deed,  or  writing,  to  tbe  intent  that  any  person  or 
penoM  ahalU  <Qt  may  bat? e,  or  dakft  any  estate  or  interest  for  a 
terai  of  jremES,  of,  is,  or  to  any  man9rt,  lands,  teoeQents,  «r 
^  bei«diteniM|ta»  not  being  oopyboid,  or  any  annuity  in  fee 
^  simple,  fee  teil,  or  ibr  term  of  Itfe,  lives,  or  yeatrs,  or  shall,  ae  k 
**  aforesaid,  forge,  make,  or  cause,  or  assent  to  be  made  or  forged, 
^  aay  ofaUgatioii,  or  bill  obligatory,  or  any  acquittance,  release,  or 
^'  other  discharge  of  Aoy  debt,  ecoonnt,  aq^oa,  suit,  demaqd,  or 
other  thing  personal ;  or  shall  pronounce,  publish,  or  give  ia 
evidence  (except  as  before  excepted),  any  such  felse  or  forged 
charter,  deed,  writiii^,  obligation,  bill  obligatory*  acquittance, 
release,  or  discbarge,  as  true,  knowing  the  same  to  be  false  ana 
forged,  and  shall  be  thereof  convicted  by  any  of  the  ways  and 
means  aforesaid,  he  shall  pay  unto  the  party  grieved  his  dou- 
^  ble  costs  and  damages,  to  be  found  and  assessed  in  such  court, 
^  where  the  sai4  conviction  shall  b^  had,  and  shall  he  also  set  Latw.  190. 
^  upon  the  piUory  in  some  open  market  town,  or  other  open  place, 
**  and  there  have  one  of  bis  ears  cut  off,  and  also  shaU  suffer 
''  imprisonment  for  one  year,  &c/' 

Sett.  14.  By  5El]z.  c.  14.  s.  7  and  8.  it  is  forther  enactbd,  a  second  of- 
**  that  if  any  person  or  persons  being  convicted  or  condemned  oJF  ftAoe  lelonj 
"  any  of  the  offences  aforesaid,  by  any  of  the  ways  and  means  '»w»oatc«»iy* 
**  above  limited,  shall  after  any  such  bis  or  their  conviction  or 
''  condemnation,  eftsoons  commit  or  perpetrate  any  of  the  said 
offences  in  form  aforesaid,  that  then  every  such  second  offence 
shall  be  adjudged  felony  without  benefit  of  clergy,  saving  to  all 
persons  other  than  the  said  offenders,  and  sucn  as  daim  to 
their  uses,  all  such  rights,  8cc.  which  they  shall  have  to  any  the 
?  hereditaineBits  of  any  such  penon,  so  as  b  aforesaid  convicted 
or  atttunled*  at  any  time  before,  &£.  saviiig  also  the  dower 
of  such  offender's  wife,  and  th«  right  of  his  heirs.'' 

&i{A.  1^.  Byd£lis.<^14«8,10.^«iaijiisl3cesof(rp*aiid£ffrsmcr, 
and  justioss  of  assiM*  shall  have  power  to  inquire  of,  hear,  and 
''  determne  the  offerees  sfopesaid. 

Sect.  16.  But  by  5  Eiis.  o«  14.  s.  9- 12«  and  16«  it  is  provided. 

That  this  act,  or  any  thing  'therein  contained,  shall  not  extend 

to  any  ordinary  or  his  coounissaiy,  &iC  for  putting  their  aeel  of 

office  to  any  will  to  be  exhibited  unto  them^  not  koowiii|S  ilM 

same  to  be  false  or  forged,  or  for  writing  oif  the  said  will  or 

probate  of  the  same,  nor  to  any  proctor,  &c,  of  any  eoctoiiaflti** 

cal  cowt,  for  the  writing,  ^tting  forth,  or  pleading  of  any  pnoxj 

made  according  to  the  ecclesiastical  law,  ^  for  tba  AppearMC» 

of  any  person  being  cited  to  appear  in  sueb  court ;  «or  to  any 

'^  archdeacon,  or  official,  for  pitting  their  autibentic  9oal  Ip  tbo 

"  said  proxy  or  proxies,  nor  to  any  ecclesiastical  judge  for  ad«* 

**  mitting  the  same ;  nor  to  any  person  who  shall  plead  or  ^hew 

"  forth  any  deed  or  writing  exemplified  under  the  gr^at  seal  of 

^  England,  or  under  the  seal  of  any  other  authentic  court  of  this 

'^  realm ; 
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^'  realm;  nor  to  anyper^n  who  shall  cause  aa^  leal  of  iugr  court 
'*  to  be  set  to  any  such  deed^  charter,  or  writing  emrolled,  not 
"  knowing  the  same  to  be  fedse  or  forged/' 

iHAk,68S.  In  the  construction  of  this  statute  the  following  points  have 

been  holdeH : 

*  t  • 

DTer,9M.  Sect.  I?-.  FiitsT,  That  a  false  customary  of  a  copyhold  manor, 

3  Leon.  106.  made  in  parchment  under  the  seals  of  several  tenants  of  the  manor, 
and  containing  in  it  divers  false  customs,  apparently  to  the 
disherison  of  the  lord^  and  falsely  pretending  by  its  title  to  be  set 
forth  by  the  consent  of  all  the  tenants,  and  allowance  of  the  lord; 
is  within  the  first  branch  of  forgery  mentioned  in  the  statute,  as 
bising  a  sealed  writing  made  to  the  intent  to  molest  the  inherit- 
ance of  the  lord. 

3  Iwt  17.         '    Sect.  1 8.  Secondly,  That  the  forgery  of  a  lease  for  years^  oc 
Noj,4S.  of  a  grant  of  a  rent  charge  for  years,  in  the  name  of  one  who  it  * 

seised  of  a  freehold  or  inheritance,  is  also  within  the  'said  first 
branch  of  the  statute,  because  the  said  branch  is  penned  in  ge<: 
neral  words  extendinj^  to  any  molestation  whatsoever  of  such 
estate,  without  mentioning  any  estate  or  interest,  in  the  claim, 
whereof  such  molestation  shall  consist ;  and  from  this  ground  i$, 
follows,  that  those  words  in  the  second  branch  of  forgery  men- 
tioned in  the  statute,  "  to  the  intent  that  any  person  shall  claim 
*^  any  estate  or  interest  for  term  of  years,  &c/'  are  meant  only  of 
such  forgeries  which  relate  to  such  an  estate  or  interest  tn  es$e 
before. 

Dyer,  sof.  Sect.  19*  Thirdly,  That  the  forgery  of  a  will  in  writing  of  pne^ 

possessed  of  such  an  estate,  mentioning  a  bequest  thereof,  is 
within  the  said  second  branch  of  the  statute,  as  being  a  false 
writing,  made  to  the  intent  that  some  person  may  claim  an  estate, 
for  years,  notwithstanding  the  said  branch  makes  no  express  men- 
tion of  a  will,  as  the  fifst  doth. 

3  Leon.  170.  Sect.  20.  Fourthly,  That  the  forgery  of  a  lea^e  of  lands  in 

Ireland  is  not  within  either  of  the  branches  of  the  statute. 

3  Leon.  170.  Seci.^l.  FIFTHLY,  That  the  forgery  of  a  deed  containing  a 

gift  of  mere  personal  chattels,  is  also  no  way  within  the  statute, 
the  words  whereof  to  this  purpose  are,  **  If  any  person  shall  forge 
any  obligation  or  bill  obligatory,  or  any  acquittance,  release,  or 
other  discharge  of  any  debt,  action,  suit,  demand,  or  other  thing 
personal.'' 

iFre«inan,398.  Sect.  9A.  SIXTHLY,  That  the  forgery  of  a  statute-merchant  or 
s^R^ Al>r^466  ?^  *  recopiizance  in  the  nature  of  statu te*staple,  by  acknowledg- 
Con.3Initi7i.  ingthem  m  the  nature  oif  another,  are  within  the  statute,  as  being 
obligations,  because  they  must  have  the  seal  of  the  party,  by  the 
express  words  of  the  statutes,  which  appoint  in  what  manner  such 
statute  or  recognizance  shall  be  taken:  but  that  the  forgery  of  the 
statute- staple  is  no  way  within  the  statute,  because  it  needeth  not 
the  seal  of  the  party,  but  only  the  seal  of  the  staple  provided 
for  it. 

3  Iwt  17J.         *  Sect.  23.  Seventhly,  That  he  who  is  truly  informed  by  another 
1  Hile,  68».      that  a  deed  is  forged,  is  in  danger  of  the  statute  if  he  afterwards 

publish 
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pnbKsh  the  same  to  be  trae^  iiotwitbstaiiding  the  ivoihIs  of  th^ 
statute  he,  "  If  any  one  shall  publish,  &c.  such  fiedse  and  forged 
"  deed,  &c.  knowing  the  same  to  be  false  or  forged/' 

Sect.  24.  Eighthly,  That  the  double-damages  to  be  awarded  s  Intt.  irt. 
to  the  party  grieved  by  a  forged  release  of  an  obligation.  Sec  shall 
be  governed  by  the  penalty,  and  not  by  the  true  debt  appearing 
in  the  condition.  ' 

Sect.  25,  Ninthly,  That  one  who  hath  been  convicted  of 
publishing  a  forged  deed,  may  become  guilty  of  felony  by  forging 
another  deed  afterwards,  as  virell  as  by  publishing  any  such  deed, 
notwithstanding  the  ^second  offence  be  not  of  the .  v^iy  same 
nature  with  the  first;  for  the  words  of  the  statute  are,  **  If  any 
*^  person  being  convicted  or  condemned  of  any  of  the  offences 
^aforesaid,  &c.  shall  after  any  conviction  or  condemnation,  3 Intt I7f. 
**  eftsoons  commit  any  of  the  said  offences.'' 

Sect.^G*  Tenth  LY,  That  notwithstanding  it  be  necessary  in  ii  Modem,  db 
every  prosecution  upon  the  statute  strictly  to  pursue  the  very  Holt,  996. 
words  of  it  (for  which  cause  it  hath  been  resolved,  than  an  in-  ^f^*  *^ 
dictment  setting  forth  the  forgery  of  a  writing  indented,  without  stn8ti69. 
adding  that  it  was  sealed,  is  insufficient),  yet  there  is  no  necessity  SeeiKeb.049. 
that  the  translation  of  such  words  be  made  in  proper  classical  o^^  raws  of 
Latin,  so  that  it  be  intelligible ;  and  upon  this  ground  it  hath  this  kind. 
been  adjudged,  that  an  indictment  setting  forth  that  the  defen-  *  Keb.  S45« 
dant  sttper  caput  mum  proprium  did  forge,  8cc.  meaning  thereby  Ym^^  150. 
to  express  that  he  did  it  of  his  own  head,  is  sufficient. 

Sect.  27*  Elbyenthly,  That  upon  an  indictment  of  tres-  1  Vcn.  ts»  44. 
pass,  forgery,  and  publication  of  a  deed,  a  verdict  finding  the  f^^^i^^ 
defendant  guilty  ae  transgresnone   et  forgeria  pradictis  prout  sti. ' 
superius  in  indictamento  supponitur,  is  sufficient,  because  these  SKeUe,95& 
words  de  transgressione  pradkf  include  the  whole.     Also  per-  " 

haps  such  a  verdict  may  be  sufficient  for  another  reason,  because 
the  offence  is  equally  within  the  statute,  and  the  punishment  the 
very  same,  whether  the  party  be  guilty  both  of  the  forgery  and 
publication,  or  of  one  of.  them  only.  (1) 

Deeds,  Will,  Testament,  Bond,  Bill  of  Exchange,  Sic. 

'^  Sect  1«  By  2  Geo.  2.  c.  25.  s.  1.  it  is  enacted,  *^  That  if  any  ToforaeaoT 
^  person  shall  falsely  make,  forge,  or  counterfeit,  or  ^cause  or  deedi&cfeioDj 
«  procure  to  be  falsely  made,  or  forged,' or  counterfeited,  or  ^'2er**^*°*^* 
**  willingly  act  or  assist  in  the  false  making,  forging,  or  coun-  ! 

"  terfeitmg  any  deed,  will,  testament,  bond,  writing  obligatory,  bill 
of  exchange,  promissory  note  for  payment  of  money,  indorse- 
ment or  assignment  of  any  bill  of  exchange,  or  promissory 
**  note  for  payment  of  iiioney,  or  acquittance  or  receipt,  either 
'f  for  money  or' goods,  with  intention  to  defraud  any -person 
"  whatsoever,  or  shall  utter  or  publish  as  true,  any  false,  forged, 
or  counterfeited  deed,  will,  testament,  bond,  writing  obligatory, 
bill  of  exchange,  promissory  note  for  payment  of  money,  in- 
"  dorsement  or  assignment  of  any  bill  of  exchange  or  promissory 

.     .    •*  note 

(1)  See  the  caw  of  Japhet  Crooke,  t  Strl  902.     little  importance  since  the  sabseqnent  ftatotcs  upon 
lUsgibbtior,  S7.  SSI.    Tui  atatate  has  become  of     the  mum  wlgects. 
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^  ttdte  far  imyttntot  of  mdw<y#  ic^aittafioe  at  rmsapt,  iritUer  for, 

*  money  or  goodie  with  iaCeotioii  io  dcfraod  any  person,  know^ 
"  ing  the  same  to  bt  fabe^  forged^  or  oomiterCeked ;  than  every 
'*  Mich  person,  being,  thereof  lawfully  convicted  according  to  the 
''  due  course  of  taw^  shall  be  deemed  guilty  6(  felony'^  and  suf- 
'^  fer  death  as  a  feIon»  without  benefit  of  clergy •'^ 

t  Sect.  2.  By  31  Geo.  %.  c.  22.  8.  78.  it  is  dedarad^  thai  tba 
punishment  inflicted  in  and  by  the  above  statute  extends  to  the 
commission  of  the  like  forgeries  with  an  intention  to  defraud 
teiy  corporation, 

PcdnoBs  eon-         f  Sect.  S.  By  7  Qbos  d«  c.  2d«  which  w«s  Hlade  to  anend  aiaii 
fo^Jtr         mtaiige  the  said  itatnte  %  Oe9.S.  e«  dl^.  it  hi  foftfi^r  enacted^ 
Ait^g  ^e  ac-  *  That  if  any  pemoa  ihsllt  idsciiy  make,  ^iter,  forge,  or  coanter- 
eeptiat*  di       '•  finft,  of  CMua  or  procimsr  to  be  falsely  make,  altered,  teged,  or 
chra«,1sEc.       ''  counterfeited,  or  wiUiBgly  act  or  assist  i»  the  fabe  noliiiij^, 
shall  flufer        '^  altering,  forging^  or  counterfeiting,  aay  acceptance  erf  any  bill 
death  a»  felons  ^*  of  exchange,  or  the  number  or  principal  sum  of  any  account- 
*^  able  receipt  for  any  note,  bill,  or  other  security  for  payment  of 
''  money,  or  any  warrant  or  order  for  pavmeot  of  money,  or  deli* 
^'  Teiy  oF  goods,  trith  intention  to  defraud  any  person  whatso- 
''  ever,  or  shall  utter  or  publish  a3  true,  &nv  false,  altered,  forged» 
*^  or  counterfeited  acceptance  of  any  bill  of  exchange,  or  ac- 
^*  countable  receipt  for  any  note,  bill^  or  other  security  for  pay- 
^*  ment  of  money,  or  warrant  or  order  for  payment  of  money,  or 
delivery  of  goods,  with  intention  to  demud  any  person,  know- 
ing the  same  to  be  false,  altered,  forged,  or  counterfeited ;'  then 
**  every  siioh  per90ii>,  being  ttereAdf  kwMly  eaa^ict%d  accl^rdkig 
^  (o  tlie  4«K  oonrse  of  kwy  shall  be  deemed  guHty  of  fek>ny,ani 

*  0hall  (MsSef  dealk  as  n  felon,  willioift  betteni  of  clei^.." 

f  Sect^  4.  By  18  CSeo.  S.  c.  1&  the  above  statute  is  extended 
to  such  forgeries,  when  committed  with  an  iniention  to  defraud 
any  corporation. 


The  flUBe  aMtiars  are  re-^eaacted  by  aubseqaent  elatatea 
Penons forging  enlargements;  for  by  the  stflt«45  0eo.^  e^60;  ^  to  alter  and) 
bondi!  biuL'  '^  extend  the  provisions  of  the  laws  now  in  force  for  the  punish- 
notes,  iiidone-t  ''  ment  of  the  forgery  of  bank  note^,  bilb  i>(  exchange,  and  other 
mentioraa*  «<  secuikaea  to  every  part  of  Greit  Britain,'^  recitea  die  statutes 
^f^^  ft  Gko.  e.  €.  «&,  7  Geo.  2.  c  9&^  51  Geo.  d.  c  22.,  {m)  15 
acquittancea^  Gfeo.  9h  €•  Id.  and  4J  Geo.  3«  (U.  IL)  Ci  d9«  wheret^  certain 
acoount«6Ie  pvowieas  wcre  made  aad  enacted  far  the  prB>venting  and  puniab« 
[^^^''pa^'  tog  the  forgeiT  of  bank  notes,  aod  otber  notes,  biHa,  mmI  idstniw 
ment  of  money  meats  m  tfauMO  aCti  mspectsvely  raeiitio«ed;  and  thai;  it  is  expcM 
*°^7!^J".^°^  dicBl  ikak  i uck  proviMns  shovJd  extend  and  be  m  foroe  iiiemry 
ll^f^teS.  f^  «>f  Great  firitain,  with  s«h  aheratbns  and  amandmeat^ 
(a)  See Secari-  ^'■*'^^>i>  *>  ^^  hoivby  made;  and  them  emcta  (by  s*.  1.),  ^  That 
tiesof  Bank,  ''  if  any  petvDB  or  persons  ahaB^  fram  and  after  the  paseing  of 
^^  **  thia  act,  folasly  make^  foage,  cottnterfeil;,  er  alter,  er  cause  or 

procure  to  be  fabdj  aoade^  forg^  coaoterfoited,  or  altered, 

or  wiiliBgly  act  or  aetist  m  the  &lae  saking,  forging,  coodiei^ 

Caithig,  or  altering,  any  deed,  will,  testament,  bond,  writing 

''  obligatory,  bill  of  exchange,  pvoniasoiy  note  for  payment  of 

^  money,  indioenaat  er  nfiaignwawi  of  anj  kill  of  exAaiy  or 

«<  promissory 
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^  ftpmstorf  matt  tcpr  pajont  of  noMjr^  BCixpHmoB  of  tiiy  biO 
^  of  exchange,  or  idiy  aofaUtaDce  or  receipt  fiAer  for  money  eft 
goods,  or  any  acooantable  receipt  for  any  note,  bill,  or  otbev 
aecurity  for  payment  of  money,  or  any  warrant  or  order  foiT 
**  payment  of  money  or  detttery  of  goods^  witk  intantioo  to  de-^ 
£paad  any  perton  or  penonsv^body  or  bodiee  politic  or  corpo- 
rate whatsoever ;  or  shall  offer,  dispose  ofy  or  put  away  any 
false,  forged,  counterfeited,  or  alteted  deed,  wilU  testament, 
'^  bond,  writing  obligatory,  bUl  of  exchange^  promissory  note  for 
^*  payment  of  money,  indorsement  or  assignment  of  any  bill  of 
**  exchange  or  {promissory  note  for  payment  of  money,  accept-  . 
"  ance  of  a^y  bill  of  excoange,  actjmttance  or  receipt  either  for 
**  mone^  or  goods,  accountable  receipt  for  any  note,  billi  or  other 
^  security  for  payment  of  money,  warrant  or  order  for  payment 
''  of  money  or  delivery  of  goods,  with  intention  to  defraud  any 
^  person  or  persons,  body  or  bodies  politic  or  corporate,  know- 
"  mg  the  same  to  be  fsdse,  forged,  counterfeited,  or  altered.; 
then  every  person  or  persons  so  offending^  and  being  thereof 
lawfully  convicted  according  to  the  due  course  of  law,  shall  be 
^  deemed  guilty  of  felony^  and  shall  suffer  death  as  a  felon  withr 
"  out  benefit  of  clergy.** 

Besides  the  general  acts  of  the  i  and  7  Geo.  2«  and  42  6eo«3« 
already  mentioned,  respecting  the  forgery  of  bills  of  exchange 
and  promissory  notes,  Slc.  further  provision  has  been  made  with 
respect  to  securities  of  this  nature  in  ihe  case  of  bankers  using 
certain  printed  forms  of  such  securities,  or  paper  of  a  particular 
description.  The  stat  41  Geo.  3.  c.  57 •  intitled  '^  An  act  for  . 
"  the  better  preveortion  of  the  forgery  of  the  notes  and  bills  of 
''exchange  of  persons  carrying  on  the  business  of  bankers,'^ 
reciting  that  whereas  it  is  expedient  to  prevent  the  crime  of  for- 

ry  in  all  parts  of  tbe  United  Kingdom  of  Great  Britain  and 
reland,  it  M  enacted,  "  That  if  any  person  or  persons  in  any  Making  anT 
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**  part  of  llie  United '  Kingdom  of  weat  Britam  and  IrelancU  S^^S**"^^' 
"^  (after  the  10th  of  July,  1801),  shall  make,  or  cause  or  procure  JS^^^ 
^  to  be  made,  or  knowingly  aid  or  assist  in  the  making  or  using  firmorbuJdnc 


€€ 


''  of  any  frames  mould,  or  part  of  any  frame  or  nioukl,  for  thci  ?*"|P"\!^™ 
**  making  of  paper,  with  the  name  or  firm  appearing  visible  in  !^  |he  piper 
^  the  substance  of  the  paper,  of  any  person  or  persons,  bodj(  without  mtho- 
^  corporate,  or  other  banking  company  or  partnership,  carrying  J'^^'iJJJ^I^.? 
''  on  the  business  of  bankers,  without  an  authority  in  wri^ng  fon  for'&vt^^ 
^  that  purpose  from  such  person  or  persons,  body  corporate,,  or  uid  tnuntporui- 
"  other  banking  company  or  partnership,  or  from  some' person  t««ft»i««od. 
or  peveons  duly  autfaemed  to  give  such  kuthcvity;  or  shall 
maaoficlmw,  make,  Vewd,  expose  to  sale,  pdbAish^  or  diifpose 
**  of,  or  cause  or  procure  to  be  maan&ctuiwd,  made,,  vewied^  of 
^  etpoeed  to  sale,  poblisbsd,  or  disposei  of,  aay  paper  hiding 
'*  Aoaame  or  firm,  appeam^g  visiMe  in  the  siibstanoe  oi  the 
*  paper,  of  any  peraon  or  persons,  body  corpaeatey  or  otiieir 
^  banking  eempany  or  pavtawssbip  wfaatsoafory  carrjaag  on  the 
^  biieiness  of  bankers ;  or  if  aa;y  person  or  petaoos,^  wit£ottl  siKh 
^  audiortty,  ahaH  by  any  art^  hmnm,  mywteryv  or  eoatriwance; 
''cause  or  prorate,  or  sMl  knowingly  aM  or  assist  i»  caasing  or 

^  proeuriig^  tiM  muvs  or  fim  of  ^Mgr  peisMi  or  pemma,  body 

"  corporate. 
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EngmTingor 
etaiing  putes  of  '^ 
private  bankers   a 
without  autho- 
rit j»  the  lame 
pimithment 


eorpornte^  or  odter  Iiwikiog  oompuiy  or  |Mrttier8bip,  c«T]wig 
on  the  business  of  bankers,  to  appear  visiUe  in  the  substance 

'^  of  tke  paper  whereon  the  same  shall  be  written  or  printed ; 

"  every  person  or  persons  so  offending  in  any  of  the  cases  afore- 
said, and  being  convicted  thereof,  shall  for  the  first  offence  be 
imprisoned  for  any  timc^  not  exceeding  two  years,  nor  less  than 

**  six  months ;  and  for  the  second  offeiice  be  transported  to  any 

''  of -bis  majesty's  colonies  or  plantations  for  seven  years.'^ 

Sect.  2.  enacts,  **  That  if  any  person  or  persons,  in  any  part 
of  Great  Britain  and  Ireland,  (after  the  10th  of  July,  1801,) 
shall  engrave,  cut,  etch,  scrape,  or  by  any  other  means  make, 
or  shall  cause  or  procure  to  be  engraved.  Sec.  or  by  any  other 
means  or  device  made,  or  shall  knowingly  aid  or  assist  in  the 
engraving.  Sec.  or  by  any  other  means  or  device  making,  in  or 
upon  any  plate  whatsoever,  any  bill  of  exchange,  promissory 
note,  or  other  note  for  the  payment  of  money,  or  part  of  any 
bin  of  exchange,  promissory  note,  or  other  note  for  the  pay- 
ment of  money,  purporting  to  be  the  bill  of  exchange^  pro-, 
missory  note,  or  other  note  for  the  payment  of  money,  of  ^ny 
person  or  persons,  body  corporate,  banking  company  or  par(^- 
nership,  carrying  on  the  busmess  of  bankers,  without  an  au- 
thority in  writing  for  that  purpose  from  such  person  or  persons, 
body  corporate,  banking  company,  or  partnership,  or  some 
person  or  persons  duly  authorised  to  give  such  authority ;  br 
shall  use  any  such  plate  so  engraved,  cut,  etched,  scraped,  or 
by  any  other  means  or  device  made,  or  shall  use  any  other 
device  for  the  making  or  printing  any  such  bill  of  exchange, 
promissory  note,  of  other  note  for  the  payment  of  money, 
without  such  authority  in  writing  as  aforesaid ;  or  if  any  per- 
son or  persons  shall,  (after  the  said  10th  of  July,  1801,)  with- 
out such  authority  as  aforesaid,  knowingly  have  in  bis,  her,  oi 
their  custody  any  such  plate  or  device,  or  shall,  without  such 
authority  as  aforesaid,  knowingly  and  wilfully  publish,  dispose 
of,  or  put  away,  any  such  bill  of  exchange,  promissory  note,  or 
other  note  for  the  payment  of  money,  or  part  of  such  bill  of 
exchange,  promissory  note,  or  other  note  for  the  payment  of 
money;  every  person  so  offending  in  any  of  the  cases  afore- 
said, and  being  convicted  thereof,  shall  for  the  first  offence  be 
imprisoned  for  any  time  not  exceeding  two  years  nor  less  than 
six  months,  and  for  the  second  offence  be  transported  to  any 
of  his  miyesty's  colonies  or  plan^tions  for  the  term  of  seven 
years/' 

Sect  3.  enacts,  *'  That  if  any  person  or  persons  in  Great  Bri- 
tain and  Ireland,  (aftet  the  10th  July,  1801,)  shall  engrave,  cut, 
or  etch,  or  by  any  other  means  or  contrivance  trace  with  a  hair 
stroke  or  other  mode  of  delineation,  on  any  plate  whatso- 
ever any  of  the  subscriptions  subjoined  to  any  bill.of  exchange, 
promissory  note,  or  other  note  for  the  paymoit  of  money^  of 
any  person  or  persons,  body  corporate,  or  o^r  hanking  com- 
pany, or  partnership  carrying,  on^the  business  of  bankers,  to 
be  payable  to  bearer  on  demand ;  or  shall  have  in  his,  her,  or 
theur.  possession  any  plate  with .  the  hair  •  strokes  or  other  deli- 
neation of  any  8iU>scription  traced  thereon,  $nbj<jmed  to  any 
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^  bill  of  ezdiaiigey  promissory  note,  or  other  note  for  the  pay** 
'^  loeiit  of  money,  purporting  to  be  the  bill  of  exchange  and  pro* 
*'  missory  note,  or  other  note  for  the  payment  of  money,  of  any 
^  person  or  persons,  body  corporate,  or  other  banking  company 
^*  or  partnership,  carrying  on  the  business  of  bankers,  and  to.  be 
*'  payable  to  the  bearer  on  demand,  and  shall  not  be  able  to 
**  prove  that  such  plate  came  into  his,  her,  or  their  possession, 
^  without  his,  her,  or  their  knowledge  or  consent ;  every  person 
''  so  offending  in  any  of  the  cases  aforesaid,  and  being  convicted 
^V  thereof,  shall  for  the  first  offence  be  imprisoned  for  any  time. 
"  not  exceeding  three  years,  nor  less  than  twelve  months;  and. 
^'  for  the  second  offence  be  transported  to  any  of  his  majesty's 
*^  colonies  or  plantations  for  the  term  of  seven  years/' 

It  appears  that  the  following  private  instruments  and  securi- 
ties are  enumerated  by  the  above  statutes  of  2  Geo.  2.  c.  28. 
7  Geo.  2.  c.  22.  and  45  Geo.  3.  c.  89.  deed,  will,  testament, 
bond,  writing  obligatory,  bill  of  exchange,  promissory  note  for 
Ae  payment  of  money,  acquittance  or  receipt  for  money  or 
goods,  acceptance  on  a  bill  of  exchange,  altering  the  number  or 
Mm  of  any  accountable  receipt  for  any  note,  bill,  or  other  secu- 
rity for  payment  of  money,  or  any  warrant  or  order  for  payment 
of  money,  or  deHveiy  of  goods. 

We  shall  now  note  some  determinations  as  will  ascertain  what 
sort  of  instruments  come  within  the  description  in  the  above- 
Inentioned  statutes. 

Writing  obligatory. 

In  Dick's  case,  who  was  indicted  and  convicted  for  uttering  a 
forged  writing  obligatory,  commonly  called  a  Scotch  bank  note, 
in  this  form : — 

Bond  accord  Sterling 

Five  Pounds  Aberdeen,  1st  May,  1767. 

No.  167. 

The  banking  company  in  Aberdeen  is  hereby  obliged  to  pay  to 
Js.  Brand,  or  bearer,  on  demand,  at  their  office  here,  five  pounds 
sterling,  by  order  of  the  directors, 

R.  Sunderland, 

W.  Brebner,  7  t\-     ^  Cashier. 

J.  Burnett,     }  ^•"•^tor.. 

The  Judges  were  divided  in  their  opinions,  whether  it  -was 
within  the  meaning  of  st.  Geo.  2.  and  whether  it  were  felony  to 
alter  in  England  a  note  made  in  Scotland,  the  ^tatute  having 
excluded  Scotland,  and  the  note  being  payable  there.  The 
prisoner  was  pardoned. 

Receipt  for  Money. 

W.  Testich  was  found  guilty  of  having  uttered  a  forged  receipt 
fir  money f  as  follows :  **  Received  the  contents  above  by  me, 
Stephen  Withers ;"  with  intent  to  defraud,  8cc.  On  die  trial,  the 
account  containing  the  particulars  for  which  the  receipt  was 
imderwritteD  was  given  in  evidence.  It  was  objected,  and  moved 
inarrest  of  judgment^'tfiat  this  evidence  did  not  prove  the  re- 

▼PL.  I.  Xr  ceipt 
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ceifiC  u$  Ifdd  in  the  indbtiqent,  that  the  hiil  of  pttrticnlart  $bA 
receipt  was  one  entire  thiog,  and  ought  aH  to  h^ve  been  aet  out, 
for  tfaiit>  withoiit  the  particulars)  the  words  '^  Repeivod  the  con- 
teatjf  above/^  did  not  show  whether  it  was  money  or  any  other 
thing  that  waa  receivisd*  Judgment  was  respited ;  but  in  Mich. 
T.  1774^  the  judges  were  of  opinion  that  the  conWclion  was 
proper.  The  indictment  stated  it  to  be  a  receipt  for  money,  and 
*  thQUglp»  by  the  words  *'  Received  the  contents  above/'  it  did  not 
appear  what  was  received,  yet  beiog  averred  he  uttered  or  forged 
a  receipt  for  money,  t^e  bill  of  particulars  wad  proper  evidence 
to  prpve  that  averment.  (£  £.  P.  C  9^6.) 

William  Hunter  was  indicted  for  uttering  a  forged  receipt  for 
money,  to  wit,  for  the  sum  of  25/.  contained  in  a  navy  biil,  which 
8^  fprg^ed  receipt  is  a^  follows,  tliat  is  to  say,  ^'  WUliam  Thorn- 
tun*  WUliam  Hunter.^'  The  prisoner  was  a  clerk  b  the  navy 
plfipej  and  tfay^  nayy  bill  came,  m  the  course  of  business,  into  hif 
h9Pds  in  order  to  b^  forwarded  for  payment. ;  lie  wrote  the 
n^nie  Wm-  Thprntonf  who  was  the  person  entitled  to  receive 
payment,  and  whij^,  according  to  the  course  of  office,  was  all  the 
receipt  necessary.  Judgment  W9s  arrested,  on  the  ground  that 
it  did  n^t. appear  on  the  face  of  the  indictment,  nor  did  it  appeai: 
by  averment,  that  the  instrument  was  a  receipts  Biiller,  J^ 
dpubtpc],  consideriuj^  this  to  be  as  much  a  receipt  as  the  writing 
a  n^me  was  an  indorsement  on  a  bill  of  exchange.  But  to  this. 
It  was  answered,  that  the  writing  a  name  on  the  back  of  a  bill 
was  a  complete  indorsement  without  any  thing  more^  whereas 
the  name  alone,  as  stated  in  the  indictment,  M^as  no  receipt ; 
though  the  name  coupled  together  with  the  navy  bill  might 
prove  a  receipt,  but  then  it  ought  to  be  so  stated,  and  the  judges 
referred  to  ah  indictment  where  it  was  so  laid.  (Crown  Circuit 
Comp.  p.  405.  Hunter^s  Case,  2  Lieaph,  C.  C.  L.  7 1 1 .) — ^Judg- 
ment' was  arrested* 

James  Lyon  was  indicted  for  forging  a  scrip  receipt  for  2000/. 
3  per  cppt*  cppsols,  which  the  indictment  charged  to  be  a  receipt 
JOT  n^xm/> 

The  form  of  the  receipt  was  83  follows : . 

<£fiOOO  3  per  cent,  annuities,  1793. 
By  virtue  of  a  resolution  of  the  House  of  Cofnmons,  for  raisi|ig 
^4,500,000  for  the  service  of  the  year  1 793. 

Received  of  the  sum  of  c£l44  for  the  deposit 

of  «£lO  percent,  on  «£l440  subscribed  by  him  in  pursuance  of 
^  above  resolution ;  and  upon  due  payment  of  the  remaining 
£pO  per  cent,  of  the  ^aid  sum  of  £\MO,  the  said  subscriber  or 
his  assigns,  by  indorsement  hereon,  will,  on  exchange  for  this 
BECEiPT,  become  entitled  to  £WOO  joint  stock  of  3  per  cent, 
annuities,  which  was  consolidated  at  the  bank  of  England  by 
pertain  acts.  Sec.,  the  interest  to  commence  froqi  5th  Jan.  1793> 
writness  my  hand  th js  4th  day  of  April,  1 793, 
EnJt,  W.  Johnson.  T.  ThppuMiPJR» 

31st  May. 


Received  <£  144  for  secoi^d  payiuent, 
Eni.Vf.  Smart. X.T 


rhpinpspn.. 
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To  tki$  indictiiieot  there  was  a  demurrer,  and  tke  objection 
taken  was,  that  there  was  no  name  from  whom  the  money  was 
received,  and  diat  therefore  it  was  not  a  receipt  for  money. 
After  argument  the  judges  held  that  it  was  not  a  receipt  for 
money  within  the  meaning  of  the  stat.  £  Geo.  £.  c.  £5.  It  was 
the  duty  of  the  cashier  appointed  by  the  bank  to  fill  up  the 
blanks  in  the  printed  paper  with  the  subscribers'  names,  and 
until  that  blank  was  so  filled  up  it  did  not  become  an  acknow- 
ledgilient  of  payment,  or  in  other  words  a  receipt  for  money; 
while  in  such  a  state  it  was  no  more  a  receipt  than  if  the  sum 
professed  to  be  received  were  omitted. 

i*   It  hath  been  determined,  that  the  entry  of  the  receipt  Harrison's  cik, 
of  money  or  notes  made  by  a  cashier  of  the  bank  of  England  Cases  C.L,i66. 
in  the  bank  book  of  a  creditor,  is  an  accountable  receipt  for  B«cdpt 
the  payment  of  money  within  the  statute  7  Geo.  £.  c.  ££.  and 
that  altering  the  principal  sum  of  any  such  entry,  by  prefixing  a 
figure  to  increase  its  numeration,  is  forging  a  receipt  within  that 
statute. 

It  has  been  decided  that  tendering  false  receipts  merely  as 
vouchers  in  the  settlement  of  an  account  is  within  the  statute 
%  Geo.  ^.  c.  £5.  (Thomas's  Case,  £  £.  P.  C.  934.) 

Warrant  or  Order  for  Payment  of  Money  or  Delivery  of  Goods. 

It  seems  now  settled  that  if  the  warrant  or  order  mentioned 
by  the  statute  of  7  Geo.  £.  c.  ££•  do  not  purport  on  the  hce  of 
it,  or  be  shown  by  proper  averment,  to  be  made  by  one  having 
authority  to  command  the  payment  of  the  money,  or  direct  the 
delivery  of  the  goods,  and  to  be  compulsory  on  the  person 
having  possession  of  the  subject  matter  of  it :  but  only  purport 
to  be  a  request  to  advance  the  money  or  supply  the  goods  on  the 
ci-edit  of  the' party  applying,  which  the  other  may  comply  with 
or  not,  as  he  sees  proper,  is  not  a  warrant  or  order  within  the 
sUtute.  (£  E.  P.  C.  930.) 

t  It  hath  been  decided,  that  an  order  drawn  in  the  name  Mary  Mitchelt's 
of  an  overseer  of  the  poor,  by  a  person  who  was  or  pretend-  «»»» Foster's 
ed  to  be  entitled  to  parochial  relief,  on  the  tradesman  who  c*  L.  n  • 
generally  furnished  the  parish  with  goods,  in  the  following  form: 
''  Mr.  Jefferies,  I  desire  you  to  let  this  woman  have  six  yards  of 
"  ordinary  stuff,  a  pair  of  stockings,  a  shift,  8lc.  and  I  will  see  it 
'^  all  paid  for,'^  is  not  an  order  for  the  delivery  of  goods  within 
the  statute  7  Geo.  £.  c.  ££;  for  the  words  "  warrant  or  order," 
as  they  stand  in  the  statute,  are  synonimous  and  expressive  of 
one  and  the  same  idea,  and  in  common  parlance  import  that  the 
person  giving  such  warrant  or  order  hath,  or  at  least  claimeth,  an 
interest  in  the  money  or  goods  which  are  the  subject  matter  of 
that  warrant  or  order;  that  he  hath,  or  at  least  assumeth,  a  dis- 
posing power  over  such  money  or  goods,  and  taketh  on  him  to 
transfer  the  property,  or  custody  of  them  at  least,  to  the  person 
in  whose  favonr  such  warrant  or  order  is  made ;  for  though  the 
present  case  may  come  within  the  mischieYs  intended  to  be  pre- 
vented, yet  in  the  construction  of  acts  so  penal  as  this,  the  old 
rule  of  adhering  strictly  to  the  letter  must  not  be  departed  froqi. 

X  £  t  Sect. 
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CBseofO.WiU      f   So  also,  to  forge  an  order  -on  a  tradesman,  in  the  name 
UaiDs,  before  the  ^f  qq^  ^f  jjig  customers,   in   the  following   form:    '*  Pleaae' 

Cu^S^J^ToQ.  "  ^  '^^  *«  bearer.  Captain  George  Williams,  have  twelve  barrels 

**  of  tar,  and  in  so  doing  you  will  oblige,  yours,  &c.  W.  B/'  is 
not  an  order  for  the  delivery  of  goods  within  the  meaning  of  the 
statute. 

Elor'scase,  f    And  upon  the  authority  of  the  foregoing  cases  it  has 

Cmm  C.  L.        been  held,  that  an  order  in  the   following  form,   "  Please  to 
*^*  *'  send  ten  pounds  by  the  bearer,  as  I  am  so  ill  I  cannot  wait  on 

**  you,''  is  not  an  order  for  the  payment  of  money;  for  the  sta- 
tute means  such  an  order  as,  if  genuine,  the  party  giving  it  had 
a  right  to  make,  but  this  is  a  mere  letter,  rather  requesting  the 
loan  of  money  than  ordering  the  payment  of  it. 

The  case  of  f    So  also,  an  order  forged  by  a  servant  in  the   name  of 

4^  c' n!!l»7  ^^^  ^^^  *"^  apprentice  of  a  tradesman,  in  the  following  form, 

'  "  Please  to  send  by  tlie  bearer  eight  pounds  of  the  silk  unmark- 

''  ed,"  and  carried  to  a  dyer  who  had  silk  belonging  to  the  trader 

to  die,  is  not  an  order  for  the  delivery  of  goods ;  for,  in  the  first ' 

place,  it  is  not  directed  to  the  person  who  had  possession  of  the 

<e)SeeJonei's    goods  (a);  and,  in  the  next,  the   son  and  apprentice  had  no 

ease,  Cases        interest,  claim  of  interest  in,  or  a  disposing  power  over  the  goods^ 

c.  L.  51.  QQ^  ^^y  authority  whatever  to  make  such  an  order. 

John  Jones's  f    But  where  a   silversmith  had   vent  two  silver  cups  to 

cue,  Cases        Goldsmiths* -hall  to  be  stamped,  and  his  servant  forged  an  order 
c.  L.  51.  ^Q  ^^  officer  of  the  goldsmiths'  company,  in  the  name  of  his 

^cnr  5'  Iwds  ™*'^®'*»  ^^^  ^^®  re-delivery  of  them,  it  was  held,  that  this  would 
*  have  been  an  order  for  the  delivery  of  goods  within  the  statute : 
but  as  the  order  was  not  directed  to  any  person,  he  was  par- 
doned on  condition  of  transportation. 

Lockitf s  case,        t    And  where  a  person  went  to  the  shop  of  a  trader,  look- . 
Cases  C.L.  89.   ed  out  goods,  and  paid  for  them  by  a  draft  on  a  banker,  in 
Order.  this  form,  '*  Messrs.  Fordyce  and  Co.  Pay  to  Mr.  IV,  H,  or 

"  bearer,  sixteen  pounds  ten  shillings,  R.  r."  out  of  which  he 
received  six  pounds  ten  shillings,  it  was  decided,  by  the  unani- 
mous opinion  of  the  twelve  judges,  to  be  an  order  for  the  pay- 
ment of  money  within  the  statute  7  Geo.  2.  c.  22.  although 
neither  the  drawer  of  it,  nor  any  person  of  his  name,  ever  kept 
cash  at  Fordyce's  banking  shop;  for  the  nature  of  the  order 
assumes,  that  there  was  cash  there  in  the  name  of  the  drawer, 
which  he  hath  taken  upon  him  to  transfer  to  the  person  in  whose 
favour  the  order  was  made. 

Bills  of  exchange  may  be  laid  as  warrants  or  orders  for  the 

Eayment  of  money,  as  in  Lockett's  case  {supra),  when  the  judges 
eld  that  every  bill  of  exchange  was  an  order  for  the  payment  of 
money,  though  not  vice  versd.  See  also  Willoughby's  Caae, 
2E.P.C.945. 

■ 

James  M'Intosh  was  convicted  of  forging  and  uttering  an 
order  for  the  payment  of  money  in  the  words  and  figures  follow- 
ing : 

Petersfield,  6th  Aug.  1779- 
Sir,  Please  to  pay  on  demand  to  Mr.  Hugh  Young,  or  order, 

aU 
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aU  nw  proportion  of  prize  money  due  to  me  for  my  services  on 
board  his  majesty's  ship  Leander^  for  which  this  shall  be  your 
authority.  Witness  my  hand^ 

John 
To  Alex.  Davison^  Esq.  >^ 

21,  Milbank  Street,  Westmmster.  Johnson. 

Signed  before  us, 

Walter  Noble,  Minister. 

John  Williams,       7  r^i_      i         . 

Francis  Gibbens,    {Churchwardens. 

This  was  laid  in  the  indictment  both  ways,  as  a  bill  of  exchange 
and  as  an  order  for  the  payment  of  money.  It  was  objected 
that  this  was  not  a  bill  of  exchange,  nor  an  order  for  payment  of 
4noney,  under  the  stat.  7  Geo.  2.  c.  £2.  because  no  sum  of 
money  was  mentioned;  and  secondly,  that  the  instrument  was 
,  void,  under  the  st.  32  Geo.  2.  c.  34.  s.  2.  as  wanting  the  for- 
malities requisite  to  an  order  for  payment  of  prizemoney.  The 
judges  held  the  conviction  proper. 

Several  cases  have  decided,  that  the  forgery  need  not  be  in  the 
name  of  an  existing  person;  thus, 

f  It  has  been  decided,  that  a  forged  deed,  purporting  to  be  The  caae  of 
a  power  of  attorney  from  A.  B,  administratrix  of  her  father  AnnLfewiB, 
C  D.  a  mariner,  late  belonging  to  such  a  ship,  empowering  E.F.  fjj^'* 
to  receive  from  the  navy-office  the  wages  due  to  the  deceased,  is 
within  the  letter  and  meaning  of  the  statute  2  Geo.  2.  c.  25. 
although  it  appear  that  C.  JD.  died  childless  and  unmarried,  and 
of  course  that  there  could  be  no  such  person  in  rerum  naturd  as 
A.  B.  the  daughter  of  C.  D. 

t  So  also,  where  one  BoIIand,  the  holder  of  a  note  of  hand,  BoIIand'i  case, 
had  indorsed  it  in  his  own  name,   but  finding  that  the  bad-  O.  B.  Feb. 
ness  of  his  credit  prevented  him  from  getting  it  discounted,  erased  ^]|^\^^l[  78. 
all  the  letters  except  the  initial  of  his  name,  and  added  the  letters 
**  €mks,**  making  the  name  Banks,  whom  he  represented  to  be  a 
wine-merchant  living  in  Ratkbone-flace,  but  in  fact  no  such 
person  ever  existed,  it  was  decided  to  be  a  forgery  within  the 
statute  7  Geo.  2.  c  22. 


"t  So  also,  where  a  person  found  a  real  bill  of  exchange,  and,  Tofk's 
in  order  to  procure  the  cash  for  it,  indorsed  it  in  a  fictitious  ^^J"  ^'  ^ 
name,  it  was  held  to  be  a  forgery,  although  no  such  person  as  the 
natne  forged  was  known  to  exist,  and  although  the  fictitious  sig-  I^^^  ]li91 
nature  was  not  necessary  to  his  obtaining  the  money. 

t  So  also  it  is  said,  that  if  a  bill  of  exchange  payable  to  A*  p^r  Load 
or  order,   get  into  the  hands  of  another  person  of  the  same  KKHYow.m 
name  with  the  payee,  and  such  person,  knowing  that  he  is  not  J^T^j^pytal** 
the  person  in  whose  favour  it  was  drawn,  indorse  it,  he  is  guilty 
of  a  forgery. 

t  But  it   hath  been  determined,  that  a  person, '  who  hath  r«x  v,  Akklet, 
been   long  known  by  a  name  which  was   not  his  own,  and  CaaesCI^SiS. 
who^  afterwards,  for  the  purposes  of  concealment,  assumes  his 
own  name,  and  in  that  name  draws  a  bill  of  exchange,  is  not 
*;  guilty 
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guilty  of  (orgerj,  although  the  bill  was  drawn*  with  an  inteatmi 
to  defraud;  for,  in  order  to  ooiMtttute  this  offence,  the  deed  or 
instrument  forged  must,  by  th0  forgery,  be  made  a  false  imirth 
ment, 

Sterl'mg'scaae,  t  It  has  also  been  decided,  that  a  forged  writing,  pur- 
Cases  C.L.  95.  porting  to  be  the  last  will  and  testament  of  a  person  who  is 
Cogan's case,  not  dead,'  is  a  forgery  within  the  above  statute;  for  although 
^^  ^-  ^       there  can  be  no  such  mstrument  as  a  last  will  and  testament,  in 

contemplation  of  law,  until  after  the  decease  of  the  testator,  it  is 
sufficient  if  the  forged  instrument  appears  upon  the  face  of  it  to 
be  good,  whether  the  supposed  testator  be  alive  or  dead. 

I 

Fitzgerald's  t  ^o  also  it  is  Said,  that  a  forged  will  is  within  the  statute, 

case,  Cases  although  the  christian  name  of  the  supposed  testator  is  wrong 
C.  L.  20.  mentioned  in  the  body  of  the  will. 

Birch  and  Mar-      f  It  is   decided,  that,  in  an  indictment  for  forging  a  will, 
SsL^c\  74    ^  *  certain  paper  writing,   purporting  to  be  the  last  will  and 
'  **  testament  of,"  &c«  is  a  sufficient  description  of  the  instru*- 
ment  forged. 

MaryDonn's  f  It  has  been  decided,  that  if  a  person  apply  to  a  prize 
case.  Cases        agent  with  a  probate,  purporting  to  be  a  probate  of  the  will 

of  her  husband,  in  whicfar  she  is  named  executrix*  and  obtaia 
money  from  him  due  to  the  supposed  testator,  a  receipt  given  by 
her  as  the  wife  and  executrix  of  such  testator  is  a  forgery,  if  it 
appear  that  she  is  a  different  person,  and  not  entitled  to  either  of 
these  characters;  for  although,  if  a  person  give  a  note  entirely  as 
his  own,  his  subscribing  it  by  a  fictitious  name  will  not  make  it  a 
forgery,  the  credit  in  such  case  being  given  to  the  person  sub- 
scribing it,  yet  if  he  give  a  receipt  as  the  receipt  of  another,  and 
by  that  means  obtain  credit,  it  b  strictly  and  properly  a  false 
instrument. 

Powell's  case,  t  In  an  indictment  for  forgery,  it  is  sufficient  to  aver  a 
Cases  C.L.  72.  general  intent  to  defraud,  without  setting  out  the  particular 
i^noti,  manner  by  which  the  fra«d  was  to  be  effected;  for  it  is  bo  aoflrwer 
Laveli's  oue,  to  the  charge  of  forgery,  to  say  thai  there  was  ne  special  intent 
Cases  C.L.  213.  to  defraud  zuy  ]Mirticulqr  P^son :  and  if  a  particui«r  person  be 
Paiiwi^  case  i^an^^d,  a  description  of  him  to  a  common  intent  is  all  that  is 
Cases  C.  I*  '  required :  as  if  it  charge  the  intention  to  defraud  **  Messrs. 
295.  "  Dnwimond  and  Co.  CAaring-cross^  or  to  defraud  "  A.  B. 

''  C.  D.  Sfc.  the  stewards  of  the  feast  of  the  sons  of  the  clergy"  . 

Bills  of  Exchange  of  Foreign  States  and  Corporations. 

By  the  43  Geo.  3.  c.  139.  it  is  enacted,  "  That  if  any  person, 
"  from  and  after  the  passing  of  this  act,  shall  within  ainy  part  of 
'*  thfe  United  Kingdom  of  Great  Britain  and  Ireland,  falsely 
"  make,  forge,  or  counterfeit,  or  cause  or  procurfe  to  be  falsely 
*'  made,  forged,  or  counterfeited,  or  knowmgly  aid  or  assist  in 
the  Mse  making,  forging,  or  counterfeiting,  any  bill  of  ex- 
change, or  any  promissory  note,  nadertaking,  «r  onter  for  the 
payment  of  money,  purporting  to  be  the  bill  of  exchange,  ]Bm>- 
missory  note,  undertaking,  or  order  for  the  payment  of  money, 

"of 
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■^  of  way  foreign  prince,  ftate^  or  comiiry  whataoever,  or  of  uaf 
**  mini«ter  or  officer  entrmsted  by  or  emplojed  in  die  serrice  of 
'^  doy  foreign  prhice,  state  or  country,  or  of  any  person  or  conr-^ 
f'  pany  of  persons  resident  in  any  foreign  state  or  country,  or  of 
**  any  body  corporate  and  politic,  and  body  in  the  nature  of  t 
**  body  corporate  and  politic.  Created  or  constituted  by  any  foP 
**  reign'  prince  or  state,  with  intent  to  deceive  or  defraud  his  mat- 
**  jesty,  hid  beirsf  and  successors^  or  aofy  duch  foreign  prinee; 
'**  9tate>  or  country,  or  with  hdtent  to  deceive  or  defraud  any  pef'^ 
**  son  or  cotnpattiy  of  persons  whomsoever,  or  any  body  corporate 
**  and  politic,  or  body  in  the  nature  of  a  bocfy  corporate  and 
**  politic  whatsoever,  whether  the  same  be  respectively  resident, 
*'  carrying  on  business,  constituted,  or  beii^g  jn  any  part  of  (htd 
**  United  Kingdom,  or  in  any  forei^  state  or  country,  and  whe^ 
''  ther  such  fcitl  of  exchange,  promissory  note,  or  order,  be  in  tht^ 
''  English  language  or  in  any  foreign  hingnage  or  languages,  or 
''  partly  in  one  and  plirtly  in  the  other;  or  tf  any  person,  froni 
^*  and  after  the  passing  of  this  act,  shall,  within  any  part  of  thtd 
^  i»aid  United  Kingdom,  tender  in  payment  or  in  exchange^  at 
otherwise  utter  or  publish  as  true,  any  such  false,  forged,  of 
counterfeited  bill  of  exchange,  promissoiy  note,  undertaking, 
*'  Or  order,  knowing  the  same  to  be  false, .  forged,  or  counter- 
*^  feited,  with  intemt  to  deceive  or  defraud  his  majesty,  his^  hehrs 
'*  and  succesrsors,  or  any  foreign  prince,  sfate,  ot  country,  or  an^ 
^  person  or  combrmy  of  persbns,  or  any  body  corporate  and 
'*  politic.  Or  body  in  the  nature  of  a  body  corporate  and  politic  as 
'*  aforesaid,  then  every  person  so  offending  shall  be  deemed  and 
'*  taken'  to  be  guilty  of  felony,  and  being  thereof  lawfully  con* 
'*  victed  shall  be  transported  for  any  term  of  years  nfot  exceeding 
*'  fourteeik  yearsT. 


No  person,  from  and  after  the  passing  of  this  act,  shall 
within  any  part  of  the  United  Kingdom  of  Great  Britain  and 
*'  Ireland  engrave,  cut,  etch>  scrape,  or  by  any  other  means  or 
"  device  make,  or  knowingly  aid  or  assist  in  the  engraving,  cut- 
*^  ting,  etching,  scrapiing,  or  by  any  other  means  or  device  making, 
in  or  upon  any  plate  whatsoever,  any  bill  of  exchange,  or  any 
promissory  note  or  undertaking,  or  order  for  the  payment  of 
money,  purporting  to  be  the  b%  of  exchange,  promissory  note, 
undertaking,  or  order  of  any  foreign  prince^  state,  or  country, 
*'  or  of  any  minister  or  officer  entrusted  by  or  employed  in  the 
service  of  any  foreign  prince,  state,  or  country,  or  of  any  per- 
son or  company  of  persons  resident  or  being  in  any  foreign 
state  or  country,  or  of  any  body  corporate  and  politic,  or  body 
in  the  nature  of  a  body  corporate  and  politic,  or  cohstituted  by 
any  foreign  prince  or  statey  or  any  part  of  sncb  biH  of  ex- 
change, promissory  note*,  undertaking,  or  order,  widiout  an 
authority  in  writing  for  fliat  purpose  fironr  such  foreign  prince, 
stace^  or  country,  minister  or  officer,  person,  company  of  per- 
sons, or  body  corporate  and  politic,  or  body  inr  the  nature  of  a 
body  corporate  and  politic,  or  from  some  person  duly  autho- 
^*  rized  to  give  such  authority ;  or  shall,  wilhm  any  part  of  the 
'^  said  United  Kingdom,  without  such  authority  as  aforessld;  by 
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**  m'eaivof  any  such  piste,  or  by  any  otherr<lence  or 
"make  or  print  any  soch  foreign  bill  of  exchange,  promiaaory 
**  note,  undertaking,  or  order  for  the  payment  of  money,  kx  tmj 
**  part  thereof,  or  knowingly,  wilfnlly,  and  without  lawful  exoiiae, 
**  (the  proof  whereof  to  lie  upon  the  part^  accused,)  have  in  his 
**  or  her  custody  any  such  plate  or  device,  or  any  impreaaion 
^*  taken  from  the  same ;  and  if  any  person  shall  o£fend  in  any  of 
^*  the  cases  aforesaid,  he  shall  be  deemed  and  taken  to  be  guilty 
''  of  a  misdemeanor  and  breach  of  the  peaoe^  and  being  thereoif 
**  convicted  according  to  law,  shall  be  liable  for  the  first  offence 
'^  to  be  imprisoned  for  any  time  not  exceeding  six  months,  or  to 
**  be  fined,  or  to  be  publicly  or  privately  whipped,  or  to  suffer 
**  one  or  more  of  the  said  punishments ;  and  for  the  second 
**  offence  to  be  transported  to  any  of  his  majesty's  colonies  or 
plaiitations  for  the  term  of  fourteen  years ;  provided  always^ 
that  nothing  in  this  act  contained  shall  extend,  or  be  construed 
to  extend,  in  any  manner  whatsoever,  to  repeal  or  alter  any 
law  or  statute  now  in  force  for  the  prevention  and  punishment 
**  of  the  crime  of  forgery  in  any  respect  whatsoever,  within  any 
''  part  of  the  said  United  Kingdom. 

Upon  this  latter  statute  Manasseh  Goldenstein  was  tried  for 
forging  a  Prussian  treasury  note  for  one  dollar.  The  indictment 
charged  the  instrument  various  ways,  as  a  note«  a  bill,  8cc.  but  it 
did  not  set  out  the  note  itself  in  the  original  language  with  a 
translation,  but  it  was  averred  to  be  a  note,  &c.  Upon  a  case 
reserved,  the  judges  held  the  indictment  insufficient,  on  the 
ground  that  the  original  note  should  have  been  set  out,  in  order 
that  a  court  of  error  might  see  it  was  an  instrument  within  the 
meaning  of  the  statute.    (3  Brod.  and  Bingham,^!.) 
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CHAP.  XXII. 

OF  FALSELY  PERSONATING  ANOTHER* 

XHE  offence  of  falsely  personating  another  is  intimately  blended 
with  the  crime  of  forgery,  and,  as  we  have  seen  in  the  preceding 
'chapter,'is  embodied  in  the  same  enacting  clause  in  most  cases, 
which  makes  the  forging  of  instruments  penal  with  respect  to 
the  public  fonds:  when  the  proprietor  is  defrauded,  it  must 
necessarily  be  done  by  some  one  either  producing  a  forged  power 
of  attorney,  or  falsely  representing  his  person. 

With  respect  to  the  personating  others  in  courts  of  justice, 
.and  acknowledging  bail,  &€.  in  the  names  of  persons  not  privy  or 
.consenting  thereto,  which  is  a  felony  by  statute  9A  Jac.  1«  c.  ^« 
s.  £.,  that  is  an  offence  against  the  Public  Justice  of  the  kingd^un, 
and  will  be  found  treated  of  hereafter  in  that  chapter. 

Personating  a  Proprietor  of  Stock  in  the  Public  Funds. 

t  Sea,  1.  By  8  Geo,  i.  c.  22.  it  is  recitbb,  ''  That  divers 

frauds 
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and  abuses  have  Jbeen  or  may  be  committed  by  persona 
fcbeiy  and  deoeitfuHy  persoQating  the  true  and  real  proprietors 
of  the  shares,  annuities,  and  dividends  of  and  in  the  capital  stock 
and  funds  of  such  body  politic  or  corporate  as  are  establbhed  by 
act  or  acts  of  parliament  in  that  behalf,  or  some  of  them :"  and 
EN  ACTS  D,  '' That  if  any  person  or  persons  whatsoever  shall  ^nontiqg 
''  fdsely.  and  deceitfully  personate  any  true  and  real  proprietors  pn>pn>^  ^ 
^  of  the  said  shares  in  stock,  annuities  and  dividends,  or  any  of  tberebymat. 
them,  or  any  part  thereof,  and  thereby  transferring  or  endeor  ferring  or  i»- 
vofuringto  transfer  the  stock,  or  receiving  or  indeavauring  to  ^^^. 
receive  the  money  of  such  true  and  lawful  proprietor,  as  if  such  ^  M^fSanj 
**  offender  were  the  true  and  lawful  owner  diereof;  then,  and  in  without  bcadit 
''  eveiy  or  any  such  case,  all. and  every  such  person  and  persons  ^^^^*ts* 
!'  (being  thereof  lawfully  convicted  in  due  form  of  law)  shall  be 
'^  ai^dged  guilty  of  felony,  and  shall  suffer  as  in  cases  of  felony 
^  without  benefit  of  clergy/' 

t  Sect.  £•  By  9  Geo.  1.  c.  12.  s.  4.  ''  If  any  person  or  per- 
**  sons  whatsoever  shall  falsely  and  deceitfully  personate  any  true 
and  real  proprietor  or  proprietors  of  aiiy  the  said  order  or 
orders,  (certain  exchequer  orders  mentioned  in  the  act,)  and 
thereby  assigning  or  endeavouring  to  assign  any  of  the  said 
order  or  orders,  or  receiving  or  endeavouring  to  receive 
the  money  of  such  true  and  lawful  proprietors,  as  if  such 
''  offender  were  the  true  and  lawful  o\vner  thereof;  then,  and  in 
"  every  or  any  such  case,  all  and  every  such  person  and  persons 
"  (being  thereof  lawfully  convicted  in  due  form  of  law)  shall  be 
"  adjudged  guilty  of  felony,  and  shaU  suffer  as  in  cases  of  felony 
?  without  benefit  of  clergy." 

t  Sect.  3.  By  31  Geo.  2.  c.  22.  s.  77.  it  is  becited,  ^'That  Extrnded  to  alt 
doubts  may  arise  whether  the  statute  8  Geo.  I.  c  22.  extend  to  finodi theraAer 
statutes  made  after  the  passing  of  the  said  act:"  and  enacted,  es^lbbedby 
**  That  if  any  person  or  persons  whatsoever  shall  falsely  and  ^    "*"*• 
"  deceitfully  personate  any  true  and  real  proprietor  of  the  said 
'*  shares  in  stock,  annuities,  and  dividends,  or  any  of  them,  or 
^  any  part  thereof,  of  or  in  any  such  capital  stock  or  funds  of 
**  any  body  or  bodies  politic  or  coporate,  established,  or  which 
shattbe  utablished  by  any  act  or  acts  of  parliament,  and  thereby 
transferrins  or  endeavouring  to  transfer  the  stock,  or  receiving, 
endeavounng  to  receive,  the  money,  of  such  true  and  lawful 
proprietor,  as  if  such  offender  were  the  true  and  lawful  owner 
**  thereof;  then,  and  in  every  or  any  such  case,  all  and  ever^  such 
**  person  and  persons,  being  thereof  lawfully  convicted  m  due 
**  form  of  law,  shall  be  deemed  guilty  of  felony,  and  suffer  death 
**  as  a  felon,  without  benefit  of  clergy."    ' 

.    t  Sect.  4.  By  33  Geo.  3.  c.  30.  it  is  bbciteb,  '^  That  the  F^nooiiiiiikJiig, 
laws  now  in  being  have  been  found  insufficient  to  prevent  for*  orsMistiiigi& 
geriiipHi  and  frauds  m  the  transferring  stocks,  annuities,  and  other  JJ^^^^todTlB 
public  funds,  transferrable  at  the  bank  of  jEwiaiuf:  And  whereas,  any  other  namct 
for  the  better  preventing  such  forgeries  and  frauds  in  future,  it  *^*V2?^ 
is  necessary  that  further  provision  should  be  made,  as  well  to  9?^^"^* 
prevent  frauds  practised  by  persons  taking  upon  themselves  to 
make  transfers,  m  the  books  of  the  governor  and  company  of  the    . 
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btnk  0f  BngJmhB^  <yf  stock  or  aimuitiM,  «r  vtber  fondd^  IraiiiieN 
raM^  a»  afo^ettid,  iviMM^of  toch  peraons  are  not  die  true  oWneri 
Md  proprietors*  aa  to  prevent  Mrrgeries  of  tuch  tramfe^s  in  the 
Mitids  of  tbe  tme  owitfers  or  proprietors  >  and  wbereas  it  ia  alao 
n^o^ssarj',  iha  better  to  |ireVeat  suck  forgeriea  and  frifods*  that 
thiid  public  atcownto  between  tbe  governor  and  coorpany  of  the 
bank  of  England  and  thd  several  owners  and  proprietors  of  stock; 
anfldities,  icai  otb^r  lunds,  transferrable  at  the  bank  of  England, 
flibouM  be  seeiired  fi^oni  falsification  by  means  of  false  entries 
therein,  or  of  the  alteration  of  any  of  the  words  or  figures  thereof; 
or  by  any  other  ways  or  means  whatsoever*/'  it  is  thereforcl 
SNACrBBi  ^  That  tf  any  person  or  jp^sons  shall  witfaHy  niak^, 
'*  of  assist  in  maknig,  any  transfer  oi^any  interest,  part,  or  sharcf 

of  or  in  any  stock  or  stocks,  annuity  or  annuities,  or  other  Inods; 

transferrable  at  the  bank  of  England,  hh  any  of  tbe  books  Of 
"  the  said  governor  and  company  of  tbe  bank  of  England^  itf 
**  which  transfers  of  stock,  annuities,  or  other  funds  as  aforesaid, 
''  a^  made,  idf  the  name  or  names  of  any  person!  Or  persons  not 
*'  being  the  owner  6t  owners^,  or  proprti^tot  or  ptoprietofs,  oi 
**  such  stock,  annuities,  Oi*  other  fund9,  tfan^f^rrabi^  as  slfor^darid, 
**  With  intent  to  defi'aud  the  said  goVemoi^  and  compaify  of  the 
^  bank  of  Eftglaridi  of  alty  other  body  politic  Or  cotpof^te,  or 
'^  any  person  or  persons  wfaatsoevef,  sruch  person  6r  persons  so 
^  making,  of  a:s^risting  in  making,  such  transfer  ad  ^foresaid,  shalt 
^  be  deemed  guifty  of  felony,  and  Shalt  suffer  death  Ha  a  f^lon  or 
"  felons,  without  beiletft  of  clergy.*^  ( r) 

Pan's  caae,  -^  ^ecl.  5.  It  hath  be«tt  determined  on  the  above  statutes,  that 

jiiffiVsr.  obtaining  and  indorsing  a  dividend  warrant  at  the  bank  of 
Cases  C.  L.  XAngland  m  the  name  of  a  stockholder,  is  *^  personating  a  pro- 
fs «dii  5«i«      ^  prietol",  and  thereby  endeavouring  to  receive  the  dividend," 

although  n6  attempt  whatever  is  made  to  receive  the  money  at 

the  pay-office. 

Personafinc:  Seamen  and  Greenwich  Pensioners. 

Penalty  of  peiw        t  Sktt.  I.  By  SI  GeO.  d.  C.  10.  S.  24*   IT  Id  BEClTBD,  "  That 

sonatiog  sea-  div^rs  wicked  pitetices  have  been'  carried  on,  by  personating 
'"^'  arid  falsdy  asauming  the  namea  and  eharaeters  of  offie^ra,  6e»- 

men'  and  others,  entided,  or  supposed  to  be  entitled-,  to  wages^ 
pay,  of  other  altowanoes  of  money,  or  priae  money,  for  serving 
oir  board  of  ships  or  ves^ls  of  the  royal  navy,  anid  by  forging  and 
eonaterfeitilig  letters  of  attomeyy  biUa^  tickets,  assignments,  last 
wiHsi  add  other  authorities  and  powersy  from  such  officers  and 
aeamea,  and  by  falsely  taking^  out  probate  of  wilb  and  letters  of 
administration  to  such  officers  and  seaasen;."  Awn  exagtbd^ 
*'  That  whosoever  willingly  and  knowingly  shall  personate,  or 
**  feftely  assume  the  name  or  character  of,  or  procure  any  otber 
^  to  personate,  or  falsely  to  assoitae  the  name  or  character  of  any 
**  officer,  seaman  or  other  person,  entitled  or  supposed  to  b^ 
*'  entitled  to*  any  wages,  pay,  or  other  allowances'  of  money,  or 
''  pifee  money,  fbr  service  done  ait  boaid  of  any  ship  or  vessel 
"  of  his  ntojes^,  hJlr  heirs'  or  successors;  or*  tie  executor  or  ad* 

lujni^trator^ 

(1)  See  as  Geo.  a,  c.66,  uf:  37  Geo.  3.  c  46.  8.r,  contaiiiiDgi»9tilMtaaoe  the  same  enactments. 
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Cb.«f2.    OF  PAL6£LY  FER80NATIKG  AKOTHBR.  dli 

**  nnuflnrtor^  wife^  f«lstion,  or  creditor  «(f  any  tfneh  officer  of 
''  teanmi^  or  otbcr  pttsoiir  ki  onikr  to  receive  aiff  usages,  p^y, 
**  or  otker  allowances  of  money^  or  ptiae  BKNuieyy  chie,  or  sop- 
**  posed  to  be  doe  or  payable,  for  or  on  account  of  the  serricei) 
**  of  any  such  officer  or  seaman,  w  other  person  as  aforesaid ;  oV 
shaU  forge,  or  counteffeit,  or  procure  to  be  foived  or  couif-  orof  foraing 
terfeited,  any  letter  of  attorney,  bill,  ticket,  certificate,  als^-  ^^^^^^^ 
menty  last  will,  or  any  other  power  or  authority  whatsoever^  in  ^'in^a^se 
order  to  receive  any  such  wages,  pay,  or  other  allowanced  of  ^^  tt>  f^ttSta 
^*  money,  or  prize  money,  due,  or  supposed  to  be  due,  to  any  ^^2**S*!J^ 
'^  such  officer  or  seaman,  or  other  person  as  aforesaid;  -or  shall  penoiis,b 
willingly  and  knowingly  take  a  false  oath,  or  procure  any  other  deaOi. 
person  to  take  a  false  oadi,  to  obtain  the  probate  of  any  will 
''  or  wills,  or  to  obtain  letters  of  administration,  in  order  to 
receive  the  payment  of  any  wages,  pay,  or  other  allovi^ances  of 
money,  or  prize  money,  due,  or  that  were  supposed  to  be  due> 
''  to  any  such  officer,  seaman,  or  other  person  as  aforesaid,  who 
has  really  served,  or  was  supposed  to  have  served  on  board  of 
any  ship  or  vessel  of  his  majesty,  bis  heirs  or  successors ;  every 
such  person  so  offending,  being  lawfully  convicted  of  any  such 
*^  offence  or  offences,  shall  be  deemed  suilty  of  felony,  and  shall 
**  suffer  death  as  a  felon,  without  benent  of  clergy .'^ 

*f-  Sect.  2.  By  9  Geo.  3.  c.  30.  s.  5.  ''  For  the  more  speedy  Treamirer,  and 
and  effectual  bringing  to  justice  persons  who  shall  falsely  assume  o*«offi«nof 
the  names  or  characters  of  officers-  or  teamen,  or  other  persoiis ;  y^^*x^^ 
or  shall  forge  or  counterfeit,  or  caused  to  be  forged  or  conntei^  asjwticwli 
felted,  any  letter  of  attorney,  bill,  ticket,  certificate,  assignment/  ^JL^llS^S 
last  wiU,  or  other  aotfiority,  to  receive  any  ^ages,  pay,  or  othei^ 
allowance,  due  to  any  officer,  seaman,  or  other  officer^  ill',  o# 
who  has  been,  or  shall  be  in^  his  majfesty'i^  service,  of  sMl  uttei^ 
or  publish  the  same  as  true ;  or  who  shaH  be  guilty  of  tfteaKfig 
or  embezzling  his  majesty's  naval  stores  :*'  i<  is  Bi^^ACTBd,  "Thai 
**  it  shall  and  may  be  lawful  to  aad  for  the  treasurer,  coi*fi>tyeller, 
**  surveyor,  clerk  of  the  acCs,  W  any  commi#sioner  of  the  navy 
**  for  the  time  being,  and  die^  are  hereby  respectivdy  anthoriakd 
**  and  empowered,  from  time  to  time,  in  all  pittces  wbatsoevei*/ 
'^  to  do,  perform,  exercise,  and  execute  the  office  and  duty  of  a 
''  justice  or  justices  of  the  peace,  to  all  intents  mnA  pui|>ode8 
^  wbatsoerver,  in  causing  aay  person  ev  persons  wbO'Shdl  be 
^  charged  with  forging  or  eonnlerfeiling,  or  procMring  to  be 
*^  iotf^td  or  eountMfeit^,  any  letter  of  attorney,  bin>  ticket,  oeN 
^  tificate,  assignmesft,  last  wiU>  or  o&er  po>wer  or  authority ;-  or 
''  widi  uttering  or  publishittg  the  same  as  true,  ki'  order  to' 
**  peeeive  any  wages,  4[>ay,  or  oilier  allowance,  d«e  to  any  officei', 
**  seaman,  or  other  person,  ivho  is^  or  has  been,  or  shall  hereafter 
'^  be,  in  the  service  of  his  majesty,  Ms  heirs  or  sticcessors  ;•  or 
^  with  taking,  or  procuring  Mse  oaflhs  to  be  tafce^  for  My  of 
''  the  purposes  aforesaid ;  or  to  obtain  a*  probate  et  ikny  will,  or 
**  letters  of  administration,  in  order  to  receive  such  wage^,  pay, 
^  or  other  aUowanee;  or  with  steating  or  eml^^ngf  of  any  naiat 
^  stores,  the  property  of  bis  majesty,  hi9  heirs  or  successors  ;•  to 
'^  be  qpprebended,  committed,  and  proseoited,  for  die  5anie ; 

and 
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316  OF  FALSELY  PERSONATING  ANOTHER.    Bk.  1. 

"  and  all  constables,  beadboroughs,  keepers  of  gaols  and  pnsoas, 

**  and  all  other  officers  whatsoever,  shall,  and  they  are  hereby  re- 
spectively required,  from  time  to  time,  diligently  to  execute, 
perform,  and  obey,  all  such  wantmt  and  v^arrants  as  shall  be 
made,  directed,  issued,  or  gin^n  to  them,  or  any  of  them,  by  any 

^  one  or  more  of  the  persons  aforesaid,  touching  any  of  the  matters 

'*  and  things  herein-before  contained/* 

Penalty  of  per-  t  Sect.  3.  By  3  Geo.  3.  c.  16.  s.  6.  it  is  recited,  "  That 
fonating,  &c     divers  wicked  practices  may  be  carried  on  by  persons  knowingly 

and  willingly  personating  and  falsely  assuming  the  name  and  cha- 
racter of  any  out-pensioner  of  the  said  hospital,  in  order  to  re- 
ceive the  money  due  to  any  such  out-pensioner,  on  account  of  his 
out-pension;'*  and  enacted,  ''That  whosoever  willingly  and 
knowingly  shall  personate  or  falsely  assume  the  name  or 
character  of,  or  procure  any  other  to  personate  or  falsely  to  as- 
sume the  name  and  character  of  any  person  intided,  or  sup- 
posed to  be  intitled,  as  an  out-pensioner,  to  any  out-pensiop  or 
*'  allowance  of  money  from  the  commissioners  or  governors  of 
the  said  hospital,  in  order  to  receive  the  money  due,  or  sup- 
posed to  be  due,  on  such  out-pension ;  every  such  person  so 
offending,  and  being  lawfully  convicted  of  any  such  offence  or 
offences,  shall  be  deemed  guilty  of  felony,  and  suffer  death  as  a 
felon,  without  benefit  of  clergy.'*  (Clergy  sestored  by  4  Geo. 
4.  c.  46. 

P^iHliy  of  per-  t  Sect.  1.  By  31  Geo.  2.  c.  10.  s.  24.  it  is  recited,  '*  That 
lonatiiigiea-  divers  wicked  practices  have  been  carried  on^  by  personating  and 
;"^um  ^^^  falsely  assuming  the  names  and  characters  of  officers,  seamen  and 
^nm««  Arr  or  othcrs,  cutitled,  or  supposcd  to  be  entitled  towages,  pay  or  other 
making  a  false  allowances  Of  money,  or  prize  money,  for  servmg  on  board ^of  ships 
oatbto  obtain  q^  yessels  of  the  royal  navy,  and  by  forging  and  counterfeiting  let- 
wiU  &C.  of  sonh  ^^  of  attorney,  bills,  tickets,  assignments,  last  wills  and  other  aiip- 
penmit,!!  thorities  and  powers  from  such  officers  and  seamen,  and  by  falsely 
<leath.  taking  out  probate  of  wills  and  letters  of  administration  to  such  of- 

ficers and  seamen,"  and  thereforeitis  enacted,  ''That whosoever 
**  willingly  and  knowingly  shall  personate,  or  falsely  assuioe  the 
''  name  or  character  of,  or  procure  any  other  to  personnte,  or 
falsely  to  assume  the  name  or  character  of  any  officer,  seaman  or 
other  person,  entitled,  or  supposed  to  be  entitled,  to  any  wages,  pay, 
or  ojther  allowances  of  money,  or  prize  money,  for  service  done  on 
board  of  any  ship  or  vessel  of  his  majesty,  his  heirs,  or  successors ; 
*'  or  the  executor  or  administrator,  wife,  relation  or  creditor  of 
^*  any  such  officer  or  seaman,  or  other  person,  in  order  to  receive 
*f  any  wages,  pay,  or  other  allowances  of  money,  or  prize  money, 
''  due,  or  supposed  to  be  due  or  payable,  for  or  on  account  of  the 
services  of  any  such  officer  or  seaman,  or  other  person  as  afore- 
said ;  or  shall  forge  or  counterfeit,  or  procure  to  be  forged  or 
**  counterfeited,  any  letter  of  attorney,  bill,  ticket,  certificate,  as- 
signment, last  will,  or  any  other  power  or  authority  whatsoever, 
in  order  to  receive  any  such  wages,  pay,  or  other  allowances  of 
money,  or  prize  money  due,  or  supposed  to  be  due,  to  any  such 
*'  officer  or  seaman,  or  other  person  as  aforesaid ;  or  shall  wil- 
"  lingly  and  knpwingly  take  a  false  oath,  or  procure  any  other 

"  person 
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**  person  to  take  a  false  oath,  to  obtain  the  probate  of  any  will  or 
**  wills,  or  to  obtain  letters  of  administration,  in  order  to  receive 
the  payment  of  any  wages,  pay,  or  other  allowances  of  money, 
or  prize  money  due,  or  that  were  supposed  to  be  due^  to  any 
**  such  officer,  seaman,  or  other  person,  as  aforesaid,  who  has 
**  really  served,  or  was  supposed  to  have  served  on  board  of  any 
**  ship  or  vessel  of  his  majesty,  his  heirs  or  successors ;  every 
**  such  person  so  offending,  being  lawfully  convicted  of  any  such 
"  offence  or  offences,  shall  be  deemed  guilty  of  felony,  and  shall  * 
**  suffer  death  as  a  felon,  without  benefit  of  clergy/' 

By  55  Geo.  3.  c.  6.  s.  32.  **  If  any  person  or  persons  shall 
**  willingly  or  knowingly  personate  or  falsely  assume,  or  cause  or 
^  procure  any  other  person  to  personate,  or  falsely  assume  the 
"  name  or  character  of  any  commission,  warrant,  or  petty  officer, 
**  or  seaman,  or  any  commissioned  or  non-commissioned  officer 
"  of  marines,  or  marine,  or  any  other  person  entitled  or  supposed 
to  be  entitled  to  any  wages,  pay,  prize  money,  bounty  money, 
or  other  allowances  of  money,  for  or  in  respect  of  services  per- 
''  formed  or  supposed  to  have  been  performed  on  board  of  any 
''  ship  or  vessel  of  his  majesty,  his  heirs  or  successors ;  or  the  wife, 
^  widow,  executor  or  administrator,  relation  or  creditor  of  any 
''such  officer  or  seaman,  or  other  person  as  aforesaid,  in  order 
**  to  receive  any  wages,  pay,  prize  money,  bounty  money,  or  other 
**  allowances  of  money  due  or  supposed  to  be  due,  for  or  in  re* 
**  spect  of  the  services  of  any  such  officer,  seaman,  marine,  or 
''  other  person  as  aforesaid,  performed  or  supposed  to  have  been 
**  performed  on  board  of  any  ship  or  vessel  of  his  majesty,  his 
'^  heirs,  or  successors,  shall  be  guilty  of  felony  without  benefit 
"  of  clergy/*, 

By  reference  to  the  above  acts  it  will  be  seen,  that  the  per- 
sonating must  be  of  some  person  who  is  entitkd,  or  supposed  to 
be  entitled,  to  pay  or  prize  money.  Therefore  it  has  been  held 
necessary  to  shew  that  there  was  some  person  in  existence,  who, 
prima  facie,  might  be  entitled  to  receive  such  pay  or  prize  money ; 
this  was  decided  in  the  case  of  one  Brown,  who  was  tried  at  the 
Winchester  spring  assizes  1800,  who,  under  the  assumed  name  of 
WilUam  Wheeler,  obtained  a  sum  of  money,  stating  that  he  was 
entitled  to  it  as  prize  money,  by  having  served  on  board  the 
Terpsichore  frigate,  and  produced  a  certiiicate  apparently  regular 
in  its  form  to  corroborate  his  statement.  There  was  no  evidence 
given  that  any  such  person  as  William  Wheeler  was  entitled  to 
prize  -money,  or  prima  facie  entitled  to  it  as  a  seaman  on  board 
the  Terpsichore,  and  on  this  ground  th^  court  held  the  convic- 
tion wrong*  This  decision  was  afterwards  confirmed  in  a  sub- 
sequent case  of  one  Charles  M'AnneUy. — (2  E.  P.  C.  1009*) 

Falsely  personating  another,  though  for  the  purposes  of  fraud, 
is  no  more  than  a  misdemeanor  at  common  law,  but  when  done 
in  combination,  the  parties  may  be  indicted  for  a  conspiracy. 
(2  E.  P.  C.  1010.— 1  Lu  C.  C.  44.-2  E.  P.  C.  P.  856. 

.  See  further  57  Geo.  3.  c.  127-  for  granting  certain  allow- 
ances out  of  the  Droits  d' Admiralty  to  Greenwich  Hospital,  by 
which  it  is  made  felony  without  benefit  of  clergy,  to  personate 

those  entitled  to  the  allowances  given  by  that  act. 

^         ^  CHAP. 
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CHAP,  XXIII 
OF    CHEATS, 

CH^EATS  punishable  by  public  prosecution,  are  of  two  kiQd&; 

i.  By  the  common  kw. 
fi.  By  statute. 

o)  f  Roll  107  ^^^^'  ^*  -^^  ^^^^  *^  seemeth,  that  those  which  are  punishable 
XJac.497.  '  at  common  law,  may,  in  general,  be  described  to  be  deceitful 
s  R.  Abr.  78.  practices,  in  defrauding  or  endeavouring  to  defraud  another  of  his 
l/Udmit^'  ™<>^"  "g'**  ^y  oncans  of  some  artful  device,  contrary  to  the  plain 
FaiTe8ley,40.  rules  of  common  honesty  (1);  as  by  playing  with  false  dice  (a)  ; 
But  see  the  16  or  by  (b)  causing  an  illiterate  person  to  execute  a  deed  to  his 
9^mll'i4!ht  p*'cjudice,  by  reading  it  over  to  him  in  words  different  from  those 
fra.  (fr)  iSid.'  m  which  it  was  written  ;  or  by  (e)  persuading  a  woman  to  exe- 
Sit.  (e)  1  Sid.  eute  writings  to  another,  as  her  trustee,  upon  an  intended  marriage, 
i03.V«fNot^99.  ^^^^^  ^^  trnih  contained  no  such  thing,  but  only  a  warrant  of 
Moor,  630.'  c!  attorney  to  confess  a  judgment,  &c. ;  or  by  (d)  suppressing  a 
Elis.  531.  ^11 ;  or  by  (e)  levying  a  fine  in  anothei^s  name,  or  (f)  suing  out 

s  Jones'eif^  **  execution  upon  a  Judgment  for  him,  or  acknowledging  an 
(/)  Nov,  99.  aetion  in  his  name,  without  his  privity,  and  against  his  will ;  in 
(#)See  die  books  which  cases,  by  some  good  (g)  opinions,  the  record  may  be 
s  rAtJ!^j/^'  vacated. 

C.  and  It  Co.  tt9,  are  contrary. 

(A)  6  Mod.  105.  Sect,  2.  It  (A)  seemeth  to  be  the  better  opinion,  that  the  de- 
Salkeld,  379.      ceitful  receiving;  of  money  from  one  man  to  another's  use,  upon 

3  Modem,  18.  r.,  a  r   ^      '  jj*.aI-* 

L.  Raj.  1013.  ^  jolse  pretence  of  havmg  a  message  and  order  to  that  purpose, 
Sess.  uas.  201.  is  not  punishable  by  a  criminal  prosecution,  because  it  is  accom- 
panied with  no  manner  of  arjtful  contrivance,  but  wholly  depends 
on  a  bare  naked  lie;  and  it  is  said  to  be  needless  to  provide  severe 
taws  for  such  mischiefs,  against  which  common  prudence  and 
caution  may  be  a  sufficient  security. 

t  Therefore 

(l)  It  jpay  be  dbobted,  says  Mr.  East,  whether  If  the  defendent  make  use  of  an  apparent  token, 
this  deBnition  of  Hawkins  be  snfficieDtij  acourate  which  in  reality  npon  the  face  of  it  has  no  more 
or  distinct  to  be  taki^n  a#  a  defiaitton  of  iho  offence  credit  tlian  his  own  assertion,  it  will  not  differ  tbf 
at  common  law,  and  that  learned  writer  founds  his  case.  Thos  one  X4ira  bought  lottery  tickets  and 
doubts  upon  a  review  of  the  several  cases  of  indict-  pretended  to  pay  for  them  by  giving  a  draft  upon 
pients  lor  cheats  at  oommon  law,  which  be  observes,  his  banker ;  it  turned  oat  tfiat  he  had  no  numej  at 
in  order  to  be  supporlad,  it  is  necessary  that  the  the  bankers'  upon  whom  he  had  drawn  the  cheque, 
cheat  must  be  shewn  to  be  effected'  by  some  nor  had  any  authority  to  draw  it.  It  was  held 
false  puMic  taken:  as  false  weights  or  measores,  that  this  was  no  false  token,  for  the  bankers' chequer 
or  the  like.  Procufing  goods  or  money,  or  cheat-  drawn  by  the  defendant  himself  was  no  nose  than 
ing  by  a  mere  nalied  iW,  \fi  pot  an  indictable  of-  his  own  assertion  that  tlie  money  would  be  paid. 
fence ;  as  where  one  Lewis  waa  indicted  at  com-  (R.  v.  Lara,  6  T.  R.  565.)  So  where  one  Wild  us, 
roon  law  for  a  cheat,  in  depositing  as  a  security  for  a  brewer,  sent  casks  to  a  customer,  marked  as  con- 
money  advanced,  «  quantity  of  gum,  affirming  it  taining  so  much  ale,  and  writing  a  letter  that  t^ey 
to  be  gum  seneca,  and  afterwards  selling  it  to  the  contaiiied  so  much,  whe«  in  net  they  confined 
prosecutor  for  such,  affiroung  it  to  be  so  and  that  it  less.  Indictment  for  this  ofience  was  quashed,  as 
was  worth  7^  wheisas  it  waa  not  that  article,  and  being  ne  false  tokta,  bat  onit  the  dofendant's  own 
worth  but  31.  Jud9ntntw«#anpapted,bieing  BO  more  assertion;  (cited  by  Lord  Mansfield,  in  ^  Burr, 
than  a  false  affirmation,  for  which  the  party  was  not  1 129*)  Many  instances  found  in  the  books  of  in- 
indictable  unless  he  came  with  Mse  tokens,  (R.  v.  dictment  for  cheats  at  common  law,  upon  private 
Lewis,  East,  f  8  Oeo.  f .) :  or  whora  ene  obtained  tokens,  will  npon  examination  be  found  to  Im)> 
money  of  another,  by  pvetending  to  come  by  the  founded  dther  in  conspisacy  or  forgery  at  common 
command  of  a  third  person,  to  demand  a  debt  or  law;  (See  East  P.  C.  title  Cheats.)  But  the  exaroi- 
tbe  like  in  his  name,  sbftwiiif  no  woucher  ot  token  natioa  b  now  of  no  great  importance,  since  the  etn 
for  his  authority;  it  iHf  h«lden  npti»d«ctable,for  tcmaonofibe  kiw  by  the  sob«eqo«nt  at.  of  3D  Ge9» 
it  waa  the  partes  own  fault  to  trust  him.  (Jones's  %  c  S4.  enlarged  by  52  Geo.  3.  c  64* 
case,  Salk.  379 ;  see  also  the  case  of  R.  v.  (Hbbs,  • 
1  £.  R.  185.  S  Str.  866.) 
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t  Tk^fi^ope  it  b^th  h^n  46cUad>  t|ia  m  it¥UetoeQt  wiU  bo«  vide  Whett- 

lie  9t  commoB  law  against  a  j^^rsoii  £or  seeing  b^^r  short  of  the  ley's  case.  Bur. 
due   anjd  ju#t  mea^ur^,  as  sixteen  gnHoos  ipstead  of  eighteen  Bliu:k.S7S. 
gallops,  for  this  is  only  an  iaconveniisnce  ajad  injury  tp  ^  private 
p&rsQp,  prising  from  that  privfitis  perspn's  Qwa  negligence  ^d 
carele^s^e^s  ip  not  miea^qrmg  this  liquor  uppQ  receiving  it,  to  «ee  . 
whether  it  held  o»t  the  just  jiieasur^  or  pot ;  but  if  a  trud^sman 
uses  falpe  weight?  ^nd  measures  in  tbp  general  course  of  hie 
dealing,  pr  sell  by  them  to  ^ny  partioil^r  ciistoflijer,  it  is  an 
indictpble  o^qcie,  for  this  is  a  deception  that  cpnuj»on  cnrp  apd 
prudence  is  no(  spfllcieot  to  guard  against*    And  upon  this  dis- 
tipctipn  it  b^H  beep  decided^  that  a  pawnbroker  who  procures  a  Bex  v.  Bower, 
gold  watch  cbaip  of  gold  no  wjiy  agreeing  with  the  standard,  but  Cowp.3«3. 
being  aiccprcjing  to  the  rate  of  twelve  p^ats  apd  twp  graips  i» 
the  pound .  troy  weight  worse  than  the  standard,  s^nd  knowingly 
exposes  and  sells  nie  same  as  and  for  a  thing  wholly  made  of 
gold,  and  agreeing  with  the  said  standard,  is  not  indictable ;  for 
being  neither  a  sale  either  by  false  weights  or  false  measures,  it  is 
not  a  public  offence,  but  a  mere   private  imposition,  against 
which  a  n^an's  own  common  prudence  ought  to  be  a  sufficient 
guard. 

Sect.  3.  Some  pf  the  abov^mentiqped  offeppes  ivQ  pupisbftble  See  the  audio- 
not  only  with  fine  and  imprisonment,  but  also  with  farther  infa-  "**rf**^J"th 
mous  punishment  (as  cheating  with  false  dice,  especially  if  the  acts  recited 
offender  be  a  common  gamester);  others  are  punishable  with  infra,secu8 
fine  and  imprisonment  only,  by  the  discretion  of  the  jtidges,  "^  ^* 
which  is  regulated  by  the  circumstances  of  each  particular  case ; 
and  some   of  them  are  made  felonies   by  21  Jac.   c.  26.  as 
appeareth  from  the  chapter  of  ^'  Offences  against  Public  Justice.^ 

t  II.  Offences  of  thi?  kind  by  atatute  ^re  those  which  are 
effected  by  means  of  a  fake  privy  token,  or  by  means  of  9i  false, 
pretence* 

t  As  to  the  first  particular,  viz.  cheating  another  by  means' 
of  a  false  privy  token- 

* 

Sect.  4.  This  depends  on  the  33  Hen.  8.  c  1  •  which  recites,  i  Hale,  506. 
diat  loai^  light  and  evil-disposed  persons,  not  minding  to  get  I^^^SJgf^* 
their  living  by  truth,  but  compassiifg  and  devising  daily  how  they  Bar.  £  B.  f 98. 
may  unlawfully  obtain  apd  g^t  into  their  hapds  and  possession  ssi. 
goods,  chattels^  and  ^web  of  other  persons,  for  the  mfiintenance  ^^^^^Vn^iig, 
of  their  unthrifty  livmg,  and  also  knowing  that  if  they  oam^  to  m.  soi.sii.* 
any  of  the  same  goods,  chattels,  and  jewels  by  t^aUk,  that  then  9  St  TV.  67. 
they,  being  thereof  lawfully  convicted  according  tQ  the  laws  of 
this  realm,  shall  die  therefore^  have  now  of  late  falseljr  and  d^-^ 
ceitfiilly  contrived,  deviled,  and  imagined  privy  tokens  and  coun- 
tfrfeit  letters  in  other  men's  names,  unto  dfve^s  persons  their  '    ^ 

special  friends  and  acquaintances,  for  the  obtaining  of  money, 
goods,  diiattels,  and  jewels  of  the  same  persons,  their  friends 
and  acquaintances,  by  colour  whereof  the  said  light  and  evil- 
disposed  persons  ha'ise  decfitfiillly  and  uflawfuUy  obtained  and 
gotten  great  substance  of  money,  goodSf  chattels,  and  jewels  inAa 
^ir  biUMls  and  poaaeasion,  ooptrary  to  right  and  cooscien^: 
for  the  vefimation  wheraof  ij  la  £|f  actbd,  ^  That  if  any  pmv. 
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*'  AOB  or  persons  shall  falsely  and  deceitfully  obtain,  or  get'  into 
**  his  or  their  hands  or  possession^  any  money,  goods^  chattels, 
'^  jewels,  or  other  things  of  any  other  person  or  persons,  by  co- 
^'  lour  and  means  of  any  privy  false  token,  or  counterfeit  letter 
'^  made  in  another  man's  name,  to  a  special  friend  or  acquaint- 
•  *'  ance,  for  the  obtaining  of  money.  Sec.  from  such  person,  and 
^  shall  be  thereof  convicted,  by  witness  taken  before  the  lord 
**  chancellor,  or  before  the  justices  of  assize,  or  before  the  jus- 
''  tices  of  peace  of  any  county,  city,  borough,  town,  or  franchise 
^  in  their  general  sessions,  or  by  action  in  any  of  the  king's 
*'  courts  of  record,  every  such  offender  shall  suffer  such  punish- 
^  ment  by  imprisonment,  setting  upon  the  pillory,  or  other- 
**  wise  by  any  corporal  pains,  except  pains  of  death,  as  shall  be 
^  appointed  by  those  belfore  whom  he  shall  be  so  convict." 

t  Sect.  5.  And  by  33  Hen.  8.  c.  1.  s.  2.  it  is  further  enacted, 
^'  That  as  well  the  justices  of  assize  for  the  time  being,  as  also 
''  two  justices  of  peace  in  every  county,  whereof  the  one  to  be 
''  of  the  quorum,  may  call  and  convene  by  process,  or  otherwise, 
Daltoq,  5f .  *'  to  the  said  assizes,  or  general  sessions,  any  person  being  sus- 
«<  pected  of  any  of  the  offences  aforesaid,  and  commit  or  bail 
"  him  till  the  next  assizes  or  general  sessions,  there  to  be  exa- 
**  mined  and  further  ordered  by  their  discretions.'' 

t  By  33  Hen.  8.  c.  1.  s.  3.  it  is  also  further  enacted,  "  That 
'^  justices  o£  the  peace  in  every  city,  borough,  town,  and  fran* 
chise  within  this  realm,  shall  have  the  like  jurisdiction,  powery 
and  authority  at  their  general  sessions,  and  otherwise,  to  do  and 
execute  all  and  every  thing  in  all  points,  as  other  justices  of 
*'  the  assizes  in  their  circuits,  or  Justices  of  the  peace  in  the. 
"  counties  by  virtue  of  this  act,  savmg  to  the  party  grieved  by 
''  such  deceit,  such  remedy,  by  way  of  action  or  otherwise,  of 
*'  and  for  the  same  money,  goods,  chattels,  jewels,  or  other  thing 
**  so  obtained^  as  he  might  have  had  if  this  act  had  never  been 
''  made." 

sinatits.'  Sect,  6.  Sir  Edward  Coke  is  of  opinion,  that  the  offender' 

cannot  be  fined  in  a  prosecution  upon  this  statute,  because  it  is 
expressly  ordained,  mat  some  corporal  punishment  shall  be  in- 
flicted, and  no  other  is  mentioned ;  however,  there  is  a  prece-. 

C.  Car.  564.  ^^^^  ^  Croke's  Reports,  by  which  it  appears,  that  one  convicted 
on  such  a  prosecution  hath  been  adjudged  not  only  to  stand  on 
the  pillory,  but  also  to  pay  a  fine  of  five  hundred  pounds,  and  to 
be  bound  with  good  sureties  to  his  good  behaviour. 

t  Burr. S55.  t  Sect,  7 •  In  order  to  bring  an  offender  within  the  statute 

33  Hen.  8.  c.  1.  there  must  be  sl  false  token  used  ;  and  therefore 

Res  V.  Hanoi,  where  one  man  went  to  the  house  of  another,  and  pretended  that 

S8tn.iit7.      mch  a  person  had  sent  him  to  receive  twenty  pounds,  and 

received  it,  whereas  such  person  did  not  send  him,  it  was  held  no 

offence  wit)iin  the  statute. 

The  common  law  punishing  only  those  cheats  which  were 
effected  by  means  of  false  public  tokens,  or  by  conspiracy  or  by 
forgery,  or  which  affected  the  public  interest,  the  statute  of 
Hemy  the  8Ui  went  further,  and  punished  those  cheats  which- 

were 
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^^m  affect^  by  means  of  ''  a  false  privy  tokiti  or  counterfeit 
*'  letter  made  in  another  man's  name  to  a  special  friend  or  ac- 
''  quaintance '"  but  this  extension  of  the  law  being  found  inade- 

?iiate  to  repress  the  practices  of  the  fraudulent,  the  stat.  of  30 
ireo.  2.  c.  24.  was  enacted,  by  which  it  was  made  penal  to 
obtain  money,  ^oods,  wares,  or  merchandizes  by  **  fahe  pre- 
tencei**  But  this  latter  statute  did  not  include  choses  in  action, 
and  therefore  by  5'i  Geo.  3.  c.  64.  s.  1.  it  was  enacted,  that 
all  persons  who  knowingly  and  designedly,  by  false  pretence 
or  pretences,  shall  obtain  from  any  person  or  persons,  or  from 
any  body  politic  or  corporate,  any  money,  goods,  wares,  or 
**  merchandizes,  or  any  bond,  bill  of  exchange,  bank  note,  pro- 
**  missory  note,  or  other  security  for  the  payment  of  money,  or 
"  any  warrant  or  order  for  the  payment  of  money,  or  delivery  or 
'*  transfer  oP  goods  or  other  valuable  thing,  with  intent  to  cheat 
'^  or  defraud  any  person,  8cc.  shall  be  deemed  offenders  against 
**  law  and  the  public  peace,  and  shall  be  liable  to  be  prosecuted 
**  and  punished  in  like  manner  as  if  they  had  knowingly  and  de-* 
'*  signedly,  by  false  pretence  or  pretences,  obtained  any  money, 
*'  goods,  wares,  or  merchandizes,  from  any  person  or  persons, 
**  with  intent  to  cheat  or  defraud  any  person  or  persons  of  the 
**  same/'  The  punishment  in  the  former  statute  of  30  Geo4  2. 
c.  24.  of  which  this  is  an  extension,  is  **  to  be  put  in  the  pillory 
(now  abolished),  or  publicly  whipped,  or  fined  and  imprisoned, 
or  transported  not  exceeding  the  space  of  seven  years>  as  the 
''  court  shall  in  discretion  think  fit." 

And  by  8.2.  of  the  same  statute  any  justice,  before  whom  any 
person  is  brought  charged  on  oath  with  such  offence,  may  com- 
mit or  bail  the  party  to  answer  the  complaint  at  the  next  general 
or  quarter  sessions  of  the  peace,  or  next  sessions  of  oyer*  and 
terminer,  and  shall  bind  over  the-^rosecutors  by  recognizance  in 
a  reasonable  sum  to  prosecute,  or  in  a  sum  not  less  than  double 
the  amount  of  the  money  or  goods  fraudulently  obtained  if  they 
shall  exceed  20/.  in  value.    By  s.  20.  the  certiorari  is  taken  away. 

The  term  **fake  pretences^*  is  certainly  a  term  of  very  ex- 
tensive meaning,  even  a  naked  lie  may  be  a  false  pretence; 
but  whether  it  is  to  be  so  construed  has  never  yet,  I  believe, 
received  judicial  determination,  although  the  folFowing  case 
comes  very  near  it.  The  defendant  (Villeneve)  applied  to  Sir 
J.  Broughton,  telling  him  he  was  instructed  by  the  Due  de 
Lauzun  to  take  some  horses  from  Ireland  to  London,  and  that 
he  had  been  detained  so  long  by  contrary  winds  that  he  had  exr 
pended  all  his  money ;  Sir  J.  Broughton  was  thereupon  induced 
to  lend  him  some  money;  but  it  turning  out  that  the  whole  story 
was  a  fiction,  the  defendant  was  tried  and  convicted  on  the  stat. 
30  Geo.  2.  (cited  by  BuUer  in  R.  v.  Young,  3  T.  R.  98.)  This 
was  a  mere  false  statement  of  the  defendant,  although  a  cir- 
cumstantial one,  to  give  it  the  appearance  of  probability. 

Mr.  J.  BuUer,  in  the  case  of  the  K.  t?.  Young  and  others,  says 
that  the  offence  within  the  statute  is  "  the  obtaining  by  false 
'*  pretences  with  intention  to  defraud,''  that  if  the  indent  were 
made  out,  and  the  false  pretence  used  to  effect  it,  the  case  was 
jbrought  within  the  statute. 

vo;,.  I.  Y  With 
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Ii.v.Yoaiig  Wtdi  respect  to  false  pretences.  Lord  Keoyon,  in  the  Btm^ 

and  others,        cn»e,  SBJB,  the  Statute  extends  to  every  case  where  a  party  ha^ 
3T.R.98.         obtained  money,  &c.  by  falsely  representing  himself  to  be  in  k 

situation  in  which  he  was  not,  or  any  occurrence  that  had  not 
happened,  to  which  persons  of  ordinary  caution  might  give  credit. 

In  the  case  of  one  Airey  (2  £.  R.  30.)  the  indictment  charged 
that  one  Barrow  at  K.  &c.  delivered  to  the  defendant,  a  common 
carrier,  certain  goods  to  be  carried  by  him  from  K.  to  one  Leach 
at  L.  and  there  to  be  delivered  to  him ;  that  the  defendant  re- 
ceived the  goods  under  pretence  of  delivering  them  to  him,  and 
undertook  so  to  do,  but  intending  to  cheat  Barrow  of  his  money, 
he  afterwards  unlawfully,  &c.  pretended  to  Barrow  that  he  had 
carried  the  goods  from  K.  to  L.  for  the  purpose  of  delivering 
them  to  Leach,  and  had  delivered  them  to  Leach  at  L.,  and  thai 
Leach  had  given  him,  the  defendant,  a  receipt  expressing  such 
delivery  of  the  goods  to  him,  but  that  he  had  lost  or  mislaid  the 
same,  or  had  left  it  at  home ;  and  that  the  defendant  therefore 
demanded  of  Barrow  l6s.  for  the  carriage  of  the  said  goods,  by 
means  of  which  false  pretences  he  obtained  the  money^  &c.  On 
a  writ  of  error  after  conviction  judgment  was  affirmed. 

So  it  is  said  all  frauds  affecting  the  crown  and  public  at  large 
kre  indictable  as  cheats  at  common  law,  as  in  the  following  case. 
One  Treeve  was  a  contractor  with  government  to  supply  bread 
to  the  French  prisoners  of  war  confined  in  Eastwood  hospital. 
He  was  indicted  for  that  he  "  knowingly,  wilfully,  deceitfully,  and 
maliciously  did  provide,  furnish,  and  deliver  500  lbs.  weight  of 
bread  to  be  eaten  as  food  by  tbe  said  prisoners  of  war,  such 
**  bread  being  then  cured,  made  and  baked  in  an  unwholesome 
^'  and  insufficient  manner^  and  then  and  there  being  made  of  add 
'^  containing  dirt,  filth,  and  odier  pernicious  and  unwholesome 
*^  materials  and  ingredients,  and  not  fit  to  be  eaten  by  man ;  and 
*'  the  said  defendant  then  and  there  well  knowing  the  said  bread 
^*  to  be  made  and  baked  in  an  unwholesome  and  insufficient 
manner,  and  to  be  made  of  and  to  contain  dirt,  filth,  and  other 
pernicious  and  unwholesome  materials  and  ingredients  not  fit 
to  be  eaten  as  aforesaid ;  whereby  the  said  prisoners  of  war 
''  did  then  and  there  eat  of  the  said  bread,  and  thereby  then  and 
^*  there  became  distempered  in  their  bodies  and  injured  and 
^'  endangered  in  their  healths,  to  the  great  damage  of  the  said 
*'  French  prboners,  &c." 

After  conviction  it  was  objected,  in  arrest  of  judgment,  that 
the  offence  as  laid  was  liot  indictable ;  as  it  did  not  appear  it 
was  done  in  breach  of  any  contract  with  government  or  of  any 
dioral  or  civil  duty.  But  the  judges  all  held  the  conviction  right, 
and  indeed  it  was  clearly  an  offence  ngainst  the  public  health, 
for  the  selling  of  unwholesome  provisions  not  fit  for  man  to  eat 
is  undoubtedly  an  indictable  offence.  (£.  P.  C»  vol.  %.  p.  8Sli 
4  Bl.  Com.  162.) 

So  in  the  case  of  an  apprentice  having'cnlisted  into  a  regiment 
df  foot,  tvithoiit  the  knowledge  of  his  master,  who  reclaimed 
hii^,  and  thereby  the  kihg  was  disfraudedof  the  bounty  tnortey 
paid  to  him  as  a  recruit.     The  defendlint  wfts  -coovicted  for  the 

cheat. 
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chesty  though  the  conviction  was  held  bad  upon  another  ground. 
(£.  P.  C.  2  vol.  322.) 

It  has  been  held,  that  the  statutes  of  33  H.  6.  c.  1.  and  30 
Geo.  2.  c.  24.  are  in  -pari  materid,  and  that  the  latter  is  an 
extension  of  the  former.  But  whatsoever  has  been  determined 
in  the  construction  of  one  of  them,  is  a  sound  construction  as  to 
the  other.  And  it  has  been  ruled.  First,  as  above  observed. 
That  to  bring  a  person  v^ithin  the  statute  of  H.  8.  there  must  be 
more  than  a  mere  false  assertion,  and  that  the  party  offending 
must  use  a  false  privy  token. 

f  Sect.B.  Secondly,  That  it  is  not  sufficient  to  aver  in  an  Rexv. Modoz 
indictment  on  33  Hen.  8.  c.  1.  that  the  offence  was  effected  by  Jq^"'  ^"*"' 
R  false  token,  or  on  30  Geo.  2.  c.  24.  by  a  false  pretence,  but  that  Rex  v.  Maaon, 
it  mo«t  shew  what  the  false  token  in  the  first  case,  and  the  fals^  2  TeimRep. 
pretence  in  the  sec^Kid,  was.  ^^^ 

f  Sect.  9.  Thirdly,  That  where  the  pretence  is  conveyed  by  Rex  ».  Yoang, 
words  spoken  by  one  defendant  in  the  presence  of  others  who  5,7®"°'  ^^' 
are  acting  in  concert  together,  they  may  be  all  indicted  jointly. 

t  Sect.  10.  Fourthly,  That  it  is  no  objection  in  arrest  of  Rex «.  Young, 
judgment^  that  the  indictment  contains  several  charges  of  the  gJ^^^'  ^^ 
same  nature  in  the  different  counts. 

Cheating  at  Play. 

t  Sect.  1.  By  16  Car.  2.  c.  7.   ''  If  any  person  shall  by  any  f  Abr.Eq. 

**  fhiud,  unlawful  device  or  other  ill  practice  in  playing  at  cards,  ^^J^'^aa 
dice,  tables,  tennis^  bowls,  skittles,  shovel-board;  or  by  coipk-  i  Levuu,244. 
fighting,  horse-racing,  dog-matches,  foot-races,  or  other  pas-  Ld.  Raym.  69. 
times,  or  games»  or  by  bearing  a  share  in  the  stakes,  or  by  J  co^'"ni**7o 
betting  on  the  side  of  such  as  shall  play,  act,  ride,  or  run  as  *    «*    * 

aforesaid,  win  any  sum  or  other  valuable  thing,  he  shall  forfeit 

"  treble  the  value  in  the  manner  the  act  directs." 

t  Sect.  2.  By   9  Ann.   c.  14.   **  If  any  person  shall  by  any  Vide  Strange, 
*'  fraud  or  shift,  cozenage,  circumvention,  deceit,  or  unlawful  J^*  ^^^ 
**  device,  or  ill  practice  whatsoever,  in  playing  at  cards,  dice,  whJSTit  was"'^' 
tables,  tennis,  bowls,  or  any  the  games  aforesaid,  or  bearing  a  determined  that 
share  in  the  stakes,  or  batting  on  the  sides  of  such  as  do  play,  the  court  cannot 
Win  any  sum  of  money,  or  other  valuable  thing,  oh  conviction  uieoffendefon 
by  infermatiofei  or  indictnkent,  he  shall  forfeit  to  such  as  shall  a  conviction 
'*  Bue  for  the  same,  five  times  the  value,  be  deemed  infunous,  J?°'\^""f'' 
*'  and  suffer  corporal  punishmebt  as  in  cases  of  perjury/'  judgm^ubej 

can  give  is,  VuA 
^^^■^^1  hiBu  consicttd, 

&c. 

CHAP-  XXIV. 

MALICIOUS,  WANTON,  AND  FRAUDULENt 

MISCHIEF. 

Property  is  often  destroyed  or  injured,  from  various  mo- 
tives in  the  Wfoagdoer,  sometimes  froln  motives  <lf  malice  and 
iilrwill  towafds  the  proprietor— sometimes  in  mbre  waatonness 
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without  an;  distinct  motive  of  ill-will  towards  any  one  in  parti- 
cular— and  sometimes  it  is  done  with  a  fraudulent  intent  in  th^ 
wrongdoer  to  benefit  himself  in  the  result,  perhaps  at  great  loss 
to  the  proprietor,  though  with  but  little  comparative  advantage 
to  himself.  Some  classes  of  these  offences  will  be  found  under 
other  heads  in  this  work :  thus  the  burning  of  houses,  mills,  and 
warehouses  will  be  found  under  the  head  of  Arson — some  again 
under  the  head  of  Riot,  where  the  mischief  is  the  result  of  a 
riotous  assemblage — again,  where  the .  mischief  is  accompanied 
by  assaulting  the  person,  as  in  cutting  garments,  8lc.  it  will  be 
found  under  the  title  of  Aggravated  Assaults.  .  Those  cases 
which  do  not  fall  under  the  other  divisions  of  this  work,  are 
classed  in  the  present  chapter  as  follows. 

K  Mischief  to  Freehold  Property.  By  destroying  and  damaging 
fences — by  destroying  trees,  underwood^  coppices,  shrubs,  S(.c. 
— by  cutting  of  bop-binds — by  destroying  the  head  of  a  fish- 
pond. 

9,.  To  Mines  and  Manufactures.  By  burning  or  drowning  coal 
mines — by  destroying  engines  for  draining  of  mines  of  coal 
lead,  8cc. — by  other  mischief  to  the  air  ways,  8cc.  of  mines — 
To  manufectures,  by  breaking  into  them  with  intent  to  cut  or 
destroy  woollen,  silk,  cotton  or  linen  goods — by  breaking  ma- 
chinery. 

3.  To  Public  Works.  By  breaking  down  sea  and  river  banks — 
injuring  the  same  by  taking  away  piles,  chalky  8lc. — by  demo- 
lishing locks  on  navigable  rivers — by  wilful  hurt  to  the  naviga- 
tion of  rivers  made  navigable  by  act  of  parliament — by  de- 
stroying turnpikes. 

4.  To  certain  particular  Works : — viz.  Powdike  in  marsh  land — 
the  Bedford  level — certain  marshes  in  Norfolk — certain  lands 
in  Devon — the  West  India  docks  in  London,  and  vessels  lying 
within  them. 

5.  To  Cattle.  By  killing,  maiming,  and  wounding — by  cruel 
usage  to  animals. 

6.  To  Chattels.  By  burning  piles  of  wood — by  breaking  and 
cutting  carriages,  harness,  &c.  to  prevent  the  free  passage  of 
grain — by  destroying  granaries  and  scattering  the  grain,  &c.    . 

7.  To  Private  Ships.  Destroying  ships  by  master  or  mariners 
— by  wilfully  casting  them  away  by  master  or" mariners — by 
making  holes  in  them  or  stealing  the  pumps[ — by  destroying 
effects  belonging  to  ships  in  distress — by  putting  out  false 
lights,  8cc. — ^by  setting  fire  to  ships  keels,  &c. — by  cutting  or 
damaging  cordage  of  ships  moored  in  the  Thames— by  the 
king's  ships  running  down  others. 

8.  To  the  Kin^s  Ships,  Docks,  8fc.    By  wilfully  firing  the  same. 

1.  Mischief  to  Freehold  Property. 

-    Destroying  Fences. 

VidBscritial  '  t  By  13  Edw.  1.  st.  1.  c.  46.  it  is  enacted,  ^'That  where 
commentary  it  gometime  it  chanceth,  that  one  having  right  to  approve,  dpth 
^iprnthiMwct,  _  ''then 
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"  then  levy  a  dyke  or  an  hedge,  and  some  by  night  or  at  another  t  Inst.  473. 
"  season,  when  they  suppose  not  to  be  espied,  do  overthrow  the  ^^^^^ 
hedge  or  dyke,  and  it  cannot  be  known  by  verdict  of  the  assize  ne^^g!^     "^ 
or  jury  who  did  overthrow  the  hedge  or  dyke,  and  men  of  the  C.  Car.  S81. 
**  towns  near  will  not  indict  such  as  be  guilty  of  the  fact,  the  ^-  ^' 
"  towns  near  adjoining  shall  be  distrained  to  levy  the  hedge  or  5^''    ' 
''  dyke  at  their  own  cost,  and  to  yield  damages." — And  by  3  4  Co.  38. 
and  4  Edw.  6.   c.  6.   "such  person  as  shall  bring  an  assize  ^^J*^/!^ 
"  thereupon,  and  have  judgment  to  recover,  shall  have  his  da- 
'*  mages  trebled,  by  the  judgment  of  the  court." 

*  The  Stat.  6  Geo.  1.  c.  I6.  entitled  ''  An  act  to  explain  and 
amend"  a  former  act  (of  (a)  1  Geo.  1.  st.  2.  c.  48.),  reciting  certain  (a)  yid«  next 
mischiefs  after  mentioned ;  and  that  "  some  doubts  have  arisen  Section,  Treek 
"'whether  the  offences  committed  in  the  day-time  mentioned  in 
"  that  act  are  punishable  by  the  said  act.  And  whereas  there  is 
^  no  provision  made  in  the  said  act  for  punishing  the  offences 
"  committed  by  persons  who  shall  break  open,  throw  down, 
"  level,  or  destroy  the  hedges,  gates,  posts,  stiles,  railing,  fences, 
"  ditches,  banks,  walls,  or  other  inclosures  of  such  woods,  wood 
grounds,  plantations,  and  coppices  :  therefore,  for  the  explain- 
ing and  amending  the  said  act,  and  for  remedying  the  several 
"  mischiefs  hereinbefore  mentioned,  and  for  the  better  preserving 
"  of  all  such  wood  springs,  or  springs  of  wood,  poles,  quick- 
"  woods,  plantations,  underwoods,  coppice  woods,  gates,  posts, 
"  stiles,  railing,  fences,  hedges,  walls,  and  other  inclosures  of 
woods,  from  being  unlawfully  cut,  taken,  spoiled,  broken, 
burnt,  destroyed,  defaced,  or  carried  away ;  and  for  the  better 
discovering  and  more  effectual  punishment  of  such  offenders 
"  therein,  their  aiders  and  abettors ;  and  for  the  providing  satis- 
*'  faction  for  the  damages  the  respective  proprietors  thereof  shaH 
"  sustain  thereby,"  enacts,  "  that  if  any  person  or  persons,  after 
'*  the  24th  of  June,  1720,  shall,  either  by  day  or  by  night,  cut, 
take,  destroy,  break,  throw  down,  bark,  pluck  up,  bum,  deface, 
spoil,  or  carry  away,  any  wood  springs  or  springs  of  wood, 
trees,  poles,  wood,  tops  of  trees,  underwoods,  or  coppice 
woods,  thorns,  or  quicksets,  without  the  consent  of  the  owner 
of  such  woods,  wood  grounds,  parks,  chaces,  or  coppices, 
plantations,  timber  trees,  fruit  trees,  or  other  trees,  thorns,  or 
'*  quicksets,  or  of  the  persons  chiefly  entrusted  with  the  care 
and  custody  thereof;  or  shall  break  down,  throw  down,  level, 
or  destroy  any  hedges,  gates,  posts,  stiles,  railing,  walls,  fences, 
''  dikes,  ditches,  banks,  or  other  inclosures  of  such  woods,  wood- 
ground,  parks,  chaces,  or  coppices,  plantations,  timber  trees, 
fruit  trees,  or  other  trees,  thorns,  or  quicksets;"  the  party 
grieved  shall  recover  damages  against  the  parish,  8cc.  in  the  same 
manner  and  form  as  for  dikes  and  hedges  overthrown  by  persons 
in  the  night,  or  at  another  season  when  they  suppose  not  to  be 
espied,  as  is  provided  by  the  stat.  13  Edw.  1.  st.  1.  c.46. 

Then  by  s.  2.  it  is  further  enacted  and  declared,  ''  that  if  any 
person  or  persons,  at  any  time  after  the  said  24th  of  June,  in 
a  riotous,  open,  tumultuous,  or  in  a  secret  and  clandestine 
manner,  forcibly,  or  wrongfully,  and  maliciously,  and  without 
the  consent  of  the  proprietor,  wood-reeve,  wood-keeper,  or 
**  person  chiefly  entrusted  with  the  care,  oversight  and  custody 
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**  of  such  woods^  wood-grouQcb,  parkfl^  chaces,  coppices^  or 
*'  plantations,  shall  cut  down^  destroy,  break,  bark,  tbrqw  down, 
*^  bum,  take,  deface,  spoil,  or  carry  away,  any  wood  or  springs  of 
*'  wood,  underwood,  or  coppice  wood ;  or  shall  in  such  a  riotous, 
''  forcible,  tumultuous,  secret,  or  clandestine  manner  as  afore* 
said,  maliciously  break  open,  throw  down,  level  or  destroy  any 
hedges,  gates,  posts,  stiles,  rails,  fences,  ditches,  bank^  or  inclo- 
sures  of  such  woods,  wood^grounds,  coppices,  plantations, 
timber  trees,  fruit  trees,  or  other  trees,  thorns,  or  quid^sets ; 
that  then  it  shall  and  may  be  lawful  to  and  for  aay  two  or 
more  justices  of  the  peace  of  the  cpunty,  8u;,  wherein  apy 
''  such  offence  or  offences  shall  be  committed,  or  for  the  justices 
in  open  session^,  upon  complaipt  to  them  made  by  any  inha- 
bitant of  the  aforesaid  parish,  &c.  or  place,  or  of  the  owner  of 
such  tree  or  trees,  woods,  wood-grounds,  parks,  chaces,  cop* 
*'  pices,  or  plantations,  or  of  any  other,  to  cai^se  such  offender  or 
offenders  to  be  apprehended,  for  (he  trespasses  and  offepcea 
aforesaid,  or  any  of  them,  and  to  hesir  and  finally  determine 
"  and  adjudge  all  and  every  the  offence  and  offences  aforesaid. 
And  if  the  justices  shall  convict  any  person  or  persons  of  all 
or  any  of  the  trespasses  and  offences  aforesaid,  then  such  ju»» 
tices,  immediately  after  such  conviction,  shall  and  fu-e  hereby 
required  to  inflict  all  and  every  the  same  penalties  and  pMpish- 
'*  ments  in  the  said  act  of  the  first  Geo*  1  •  hereinbefore  men* 
''  tioned,  as  fidly  and  largely,  and  in  the  same  manner,  for  all 
"  and  every  the  crimes  and  offences  herein-before  expressed, 
'*  although  not  contained  in  the  said  act,  as  if  the  same  were 
*'  here  again  repeated  and  re-enacted." 

t  Sect.  1 .  And  it  is  fui*ther  enacted  by  6  Geo.  1 .  c.  16.  **  That 
**  whoever  shall  break  down,  throw  down,  level,  or  destroy  any 
"  hedges,  gates,  posts,  stiles,  railings,  walls,  fences,  dykes,  ditches, 
^'  banks,  or  other  inclosures  of  such  woods,  wood-grounds,  parks, 
"  chaces,  or  coppices,  plantations,  timber  trees,  fruit  or  other 
'^  trees,  thorns  or  quicksets,  shall  by  6  Geo.  1.  s.  2.  c.  48.  be 
^^  committed  to  the  house  of  correction  for  three  months,  and 
*'  where  there  are  no  houses  of  correction,  to  any  other  prison  of 
**  the  county  or  place  for  four  months,  and  whipped,  and  on  con- 
*'  viction,  by  two  justices  in  open  sessions ;  and  such  lords  of 
*'  manors,  owners  and  proprietors  of  the  same,  that  is,  are,  or 
f'  shall  be  damaged  thereby,  shall  have  the  remedy  and  satisfac- 
''  tion  from  the  adjoining  parishes  and  places  as  is  given  by  the 
*•  above  recited  act  of  13  Edw.  I." 

t  Sect.  2.  And  it  is  further  enacted  by  l6  Geo.  3.  c.  SO.  s.  8. 

"  Whoever  shall  wilfully  pull  down  or  destroy,  or  cause  to  be 

'^  wilfully  pulled  down  or  destroyed,  the  pale  or  pales,  or  any 

''  part  of  the  walls  of  any  forest,  chase,  purlieu,  ancient  walk, 

'^  park,  paddock,  wood,  or  other  ground  where  any  red  or  fallow 

''  deer  shall  be  then  kept,  without  the  consent  of  the  owner,  or 

"  person  chiefly  intrusted  with  the  custody  thereof,  or  being 

'  otherwise  duly  authorised,  shall  forfeit  and  ps^  the  sum  of 

thirty  pounds,  on  information  upon  oath  before  one  justice,  by 

one  witness.  Sec.  and  whoever,  haying  been  convicted,  sbaU 

offend  a  second  time,  shall,  on  conviction  by  indictment,  be 

''  transported 
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*^  transported  for  seven  years,  provified  the   prosecutions  be 
''  within  six  months/' 

t  Sect.  8.  By  Q  Geo.  3.  c.  9Q.  s.  3.  "  Whoever  shall  wilfully 
or  maliciously  demolish,  pull  down  or  otherwise  destroy  or 
damage  any  fence  made  for  dividing  or  inclosing  any  common, 
waste,  or  other  lands  or  grounds  in  pursuance  of  any  act  of 
^*  parliament,  or  shall  cause  or  procure  the  same  to  be  done,  he 
i^  shall  be  guilty  of  felony,  and  transported  for  seven  years." 
Prosecution  to  be  commenced  in  eighteen  months  after  the 
offence  committed. 

Destroying  Trees  and  Underwood. 

t  Sect.  1.  By  1  Geo.  1.  c.  48.  it  is  enacted,  "That  whoever 
shall  maliciously  break  down,  cut  up,  pluck  up,  throw  down, 
bark,  or  otherwise  destroy,  deface,  or  spoil  any  timber  tree, 
fruit  tree,  or  any  other  tree,  on  conviction  by  any  two  justices 
of  the  place,  or  by  the  justices  in  sessions,  on  complaint  to 
them  made  by  an  inhabitant,  or  the  owner,  &c.  shall  be  kept 
to  hard  labour  for  three  months,  and  whipped  once  a  month, 
^*  or  if  there  be  no  house  of  correction,  to  any  other  prison  for 
''  four  months,  and  whipped  once  in  every  month  by  the  common 
''  hangman,  and  afterwards  find  sureties  for  their  good  behaviour 
for  two  years,  and  the  party  grieved  may  recover  damages  and 
costs  from  the  inhabitants  of  the  parish.  See.  in  the  same  man- 
ner and  form  as  is  directed  by  the  13  Edw.  1.  st.  1.  c.  46.  for 
hedges  apd  dikes  overthrown  by  persons  in  the  night,  unless 
*'  the  offender  be  convicted  in  six  months  by  the  parish." 

t  Sect.  2.  And  by  the  black  act,  9  Geo.  1 .  c.  £2.  **  Whoever 
f '  shall  unlawfully  and  maliciously  cut  down,  or  otherwise  destroy 
^'  any  trees  planted  in  any  avenue,  or  growing  in  any  garden, 
orchard  or  plantation,  for  ornament,  shelter,  or  profit ;  or  shaH 
forcibly  rescue  any  person  in  lawful  custody  for  the  same;  or 
shall  by  gift,  or  promise  of  money,  or  other  reward,  procure 
**  any  of*  his  majesty's  subjects  to  join  him  or  them  in  any  such 
^  unlawful  act,  shall  suffer  death  without  benefit  of  clergy  •\\)    - 

t  Sect.  3.  By  29  Geo.  2.  c.  36.  s.  8.  amended  by  31  Geo.  2. 

c.  41.  **  If  any  person  shall  unlawfully  cut,  take,  destroy,  break, 
throw  down,  bark,  pluck  up,  bum,  deface,  spoil,  or  carry  away 
any  tree,  growing  in  any  waste,  wood,  or  pasture,  in  which  any 
person  or  persons,  or  bodies  politic  or  corporate,  hath  or  have 
a  right  of  common,  he  shall  incur  the  like  penalty  as  by  6  Geo. 

"  1.  C.  16."  Penalty  on 

t  Sect.  4.  By  6  Geo.  3.  c.  36.  it  is  becited,  '*Tbat  divers  &c.intiie 
persons  have,  of  late  years,  wilfully  apd  maliciously  cut  down,  iiiglii-tiiDe,anj 
barked,  or  otherwise  destroyed,  timber  trees,  and  trees  standing  ^^^^Tu.  ^^ 

r  J  ...    -  ,  ."'  -  '  .  11-1  1  'oow»  etc.  m 

for,  and  likely  to  become,  timber,  growing  as  well  in  the  several  incloeedgrouid, 

forests,  &c. 

(1)  The  statate  of  4  Geo.  4.  c.  54.  repeak  >o  "  tion  of  the  coorf,  to  be  transported  beyond  the 

much  of  the  above  claiise  as  excludes  benefit  of  "  seas  for  life»  or  for  sacb  term*  not  less  than  seven 

clergy,  and  in  lieu  thereof  enacts,  "  That  every  "  years,  as  the  court  shall  adjudge,  or  to  be  impri- 

"  person  duly  convicted  of  the  said  felony,  or  of  **  soned  only,  or  to  be  imprisoned  and  kept  to  hard 

proGvdng,  coonselling,  aiding,  or  abetting  the  '*  labour  in  the  common  gaol  or  bouse  of  correc- 

commisHon  thereof,  shall  be  liable,  at  the  disci^  **  tipn  for  any  tem  not  exceeding  seven  yean." 
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forests,  chaies^.and  other  open  grounds,  as  in  the  woods,  and 
{Plantations,  and  inclosed  grounds,  within  tliis  kingdom ;  to  the 
great  detriment  of  the  owners  of  such  trees,  and  to  the  dis- 
courasement  of  planting  in  general,  so  beneficial  to  Great 
Britain:'^  and  enacted,  '<  That  all  and  every  person  and 
persons  who  shall,  in  the  night'time,  lop,  top,  cut  down,  break, 
throw  down,  bark,  bum,  or  otherwise  spoil  or  destroy,  or 
carry  away,  any  oak,  beech,  ash,  elm,  fir,  chestnut,  or  asp, 
^*  tiiober  tree,  or  other  tree  or  trees  standing  for  timber,  or  likely 
*'  to  become  timber,  without  the  consent  of  the  owner  or  owners 
*'  thereof  first  had  and  obtained,  shall  be  subject  and  Uable  to 
*^  the  like  pain3  and  penalties  as  in  cases  of  felony ;  and  the 
court,  by  and  before  whom  such  person  or  persons  shall  be 
tried,  shall,  and  hereby  have  authonty  to  transport  such  person 
'*  or  persons,  for  the  space  of  seven  years,  to  any  of  his  majesty's 
'^  plantations  in  Atnerica,  in  like  manner  as  other  felons  are 
"  directed  to  be  transported  by  the  laws  and  statutes  of  this 
"  realm :  ^nd  all  and  every  person  and  persons  who  shall  be 
wilfully  aiding,  abetting,  or  assisting,  in  such  cutting  down, 
breaking,  throwing  down,  barking,  burning,  or  otherwise  spoil- 
ing or  destroying,  or  carrying  away,  any  such  oak,  beech,  ash, 
"  elm,  fir,  chestnut,  or  asp,  timber  tree,  or  other  tree  or  trees 
'*  standing  for  timber,  or  likely  to  become  timber,  as  aforesaid, 
"  shall  be  liable  to  the  same  punishment,  as  if  he,  she,  or  they, 
*'  had  stolen  the  same/' 
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t  Sect,,  5.  By  6  Geo.  3.  c.  48.  it  is  becited,  ''  That  the 
preservation  of  timber  trees,  or  trees  likely  to  become  timber,  is 
of  great  consequence  to  this  kingdom;*'  and  enacted,  ^-That 
every  person  who  shall  wUfnlly  cut  or  break  dovm,  bark,  bum, 
pluck  up,  lop,  top,  crop,  or  otherwise  deface,  dami^e,  spoil,  or 
destroy,  or  carry  away,  any  timber  tvee  or  trees,  or  trees  likely 
to  become  timber,  or  any  part  thereof,  or  the  lops  or  tops 
''  thereof,  without  the  consent  of  the  owner  or  owners  thereof 
**  first  had  and  obtained,  or  in  any  of  his  majesty's  forests  and 
**  chases,  without  the  consent  of  the  surveyor  or  surveyors,  or 
**  his  or  their  deputy  or  deputies,  or  person  or  persons  intrusted 
*'  vi'ith  the  care  of  the  same,  and  shall  be  thereof  convicted  upon 
''  the  oath  of  one  or  more  credible  witness  or  witnesses,  before 
any  one  or  more  of  his  majesty's  justices  of  the  peace,  for  the 
county,  city,  riding,  division,  district,  or  place,  wherein  such 
offence  shall  have  been  committed,  shall,  for  the  first  offence, 
"  forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  such  justice  or  justices  shall  seem  meet,  together 
with  the  charges  previous  to  and  attending  such  conviction,  to 
be  ascertained  by  such  justice  or  justices  who  shall  convict 
''  the  offender ;  and  upon  non-payment  thereof,  such  justice  or 
justices  shall  commit  the  offender  to  the  common  gaol  of 
the  county  or  place  where  the  offence  shall  be  committed, 
*'  there  to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding  twelve  months,  nor  less  than  six  months,  or  until 
the  penalty  and  charges  shall  be  paid ;  and  if  any  person  so 
convicted  shall  be  guilty  of  the  like  offence  a  second  time*  and 
**  shall  be  thereof  convicted  in  like  manner,  such  person  shaU  for- 
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**  ie\%  and  pay  such  sum  of  money,  not  excieeding  tbiit;  pounds,  as 
to  such  justice  or  justices  shall  seem  meet,  together  with  the 
charges  previous  to  and  attending  such  conviction,  to  be  ascer- 
tained by  such  justice  or  justices  who  shall  convict  the 
'^  offender;  and  upon  non-payment  thereof,  such  justice  or 
''  justices  shall  commit  the  offendef  to  the  conunon  gaol  of  the 
county  or  place  where  the  offence  shaU  be  committed,  there  to 
remain  without  bail  or  mainprize  for  any  tikne  not  exceeding 
eighteen  months^  nor  less  than  twelve  months,  or  until  the 
penalty  and  charges  shall  be  paid ;  and  if  any  person  so  con- 
*f  victed  shall  be  guilty  of  the  offence  a  third  time,  and  shall  be 
*^  thereof  convicted  in  like  manner,  such  person  shaU  be  deemed 
**  guilty  of  felony,  and  the  court,  by  and  before  whom  such  per- 
'^  son  shall  be  tried,  shall  and  hereby  hath  authority  to  transport 
"  such  person  or  persons,  for  the  space  of  seven  years,  to  any  of 
''  his  'majesty's  plantations  in  America^  in  like  manner  as  other 
f*  felons  are  directed  to  be  transported  by  the  laws  and  statutes 
"  of  this  realm/' 

t  Sect.  6.  By  6  Geo.  3.  c.  48.  s.  2.  it  is  enacted,  ''  That  all 
**  oak,  beech,  chestnut,  walnut,  ash,  elm,  cedar,  fir,  asp,  lime, 
"  sycamore,  and  birch  trees,  shall  be  deemed  and  taken  to  be 
"  timber  trees,  within  the  true  meaning  and  provision  of  this 
"  act.'' 

t  Sect.  7.  By  6  Geo.  3.  c.  48.  s.4.  it  is  becited,  "  That  many 
idle  and  disorderly  persons  have  of  late  years  made  a  practice  of 
going  into  the. woods,  underwooda,  and  woodrgrounds  of  divers 
of  his  majesty's  subjects,  and  there  cut,  and  carried  away,  great 
quantities  of  young  wood,  of  various  kinds,  for  making  of  poles 
and  walking  sticks;  and  for  various  other  uses;  and  in  beech, 
and  other  woods  and  underwoods,  under  pretence  of  getting 
firewood,    have  cut  down,    houghed,    split  off,  or  otherwise 
damaged  or  destroyed  the  growth  of  the  said  woods  and  under- 
woods, to  the  great  injury  and  damage  of  the  lawful  owners 
thereof;  and  that  the  laws  now  in  being  are  not  found  sufficient 
to  remedy  the  aforesaid  evils :"  and  therefore  enacted,  ''  That  Penong  oon- 
all  and  every  person  and  persons  who  shall  go  in  the  woods,  ▼icted  of  cot- 
underwoods,  or  wood-grounds,  of  any  of  his  majesty's  subjects,  ^^  ^cfo? 
not  being  the  lawful  owner  or  owners  thereof,  and  shall  there  who  shaHhaire 
cut,  lop,  top,  or  spoil,  split  down  or  damage,  or  otherwise  5"2*^^!S 
destroy,  any  kind  of  wood  or  underwood,  poles,  sticks  of  ^^^^^^^^^^ 
'^  woods,  green  stubs,  or  young  trees,  or  carry  or  convey  away 
the  same ;  or  shall  have  m  his,  her,  or  their  custody,  any  kind 
of  wood,  underwood,  poles,  sticks  of  wood,  green  stubs,  or 
young  trees,  and  shall  not  give  a  satisfiictory  account  how  he, 
she,  or  they  came  by  the  same,  and  shall  be  thereof  convicted , 
before  any  one  or  more  of  his  said  majesty's  justices  of  the 
peace,  on  the  oath  of  one  or  more  credible  witness  or  wit- 
nesses ;  shall,  for  the  first  offence,  forfeit  and  pay,  immediately 
on  conviction,  any  sum  not  exceeding  the  sum  of  forty  shit- 
Imgs,  together  with  the  charges  previous  to  and  attending  such 
conviction,  to  be  ascertained  by  die  said  justice  or  justices  who 
shall  convict  the  offender  or  offenders :    And  if  any  person  or 
persons  shall  commit  any  of  the  offences  aforesaid  a  second 

*'  time. 
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*'  time,  siii4  shaU  1^  t)ier«9f  W^  i»>^vi«t^  Hi  loanper  aftjuro^aid; 
he,  ftbe,  or  th^y,  fh^l  forfeit  and  i>9y  imy  pum  not  exceeding 
the  sum  of  five  ppupds,  tog^^h^  wifb  the  cb^rg^s  previous  to 
s^nd  ^ttep4ing  auqh  <;onvictioni  tQ  be  a^cert^in^d  sfi  aforesaid : 

f  A4id  if  wy  persQQ  or  perAQOA  shall  conmit  (uiy  qf  the  offences 
afore wd  %  third  tioie^  tb$|t  thea  such  person  wd  persons, 
being  duly  woyi^StQd  thereof  according  \o  l^w,  shall  be  denied 
and  adj^dged  w  incGorrigibl^  rogue  or  rogues,  and  4baU  be 
punished  »9  si4ch/' 

JasUces  to  pat       f  iSec^  8.  By  6  Oeo.  3.  €•  48.   s.  5.   it  is  further  enacted  ; 

act  in  execution.  <' Tha^  his  majesty's  justices  of  the  peace  for  the  respective 
''  counties,  cities,  ridings,  divisions,  or  places,  wherein  any  of  the 
*^  offences  committed  against  this  act  shall  be  done,  are  hereby 
*'  authorized  to  put  this  act  in  execution,  and  to  administer  an 
''  oath  to  any  such  credible  witness  or  witnesses.'' 

t  Sfct.  9,  By  6  Geo.  3.  c.  48.  s.  6.  it  is  recited,  "  That  the 
mischiefs  intended  by  this  act  to  be  prevented  may  be  evaded 
on  account  of  the  offender's  not  being  able  to  pay  down  the  sum 
forfeited,  and  charges  incurred  thereby;  such  offenders  frequently 
having  no  goods  or  other  chattels,  whereon  the  same  can  be 
levied;"  therefore  it  is  enacted,  "  That  it  shall  and  maybe  lawful 
^'  for  such  justice  or  justices,  unless  the  respective  forfeitures 
"  shall  be  paid  down  upon  conviction  forthwith,  where  not  other- 
'^  yfiae  directed  by  this  act,  by  warrant  under  his  or  their  hands 
*'  and  ^e^k  to  copfimit  such  offender  or  offenders,  for  the  first 
''  offence*  to  the  house  of  correction  for  one  month,  to  hard 
^'  labour,  and  to  bo  once  whipped  there;  and  for  the  second 
*'  offeqce,  where  not  otherwise  directed  by  this  act,  to  the  house 
'*  of  correction  for  three  months,  to  hard  labour,  and .  to  be 
^'  whipped  there  once  in  every  one  of  the  si^id  three  months." 

Persons  hinder-  i*  Sect.  10.  By  6  Geo.  3.  c.  48.  s.  7*  it  is  further  enacted, 
ing,  or  attempt-  «  That  if  any  person  or  persons  shsdl,  at  any  time,  hinder,  or 
seubiir^offend-  "  attempt  to  prevent,  the  seizing  or  securing  any  person  em- 
en,  &c  *'  ployed  in  carrying  away  any  such  timber  or  other  trees ;  every 

such  person  so  hindering  or  attempting  to  prevent  such  seizing 
or  securing,  shall,  for  every  such  offence,  forfeit  and  pay  the 
sum  of  ten  pounds  to  the  person  or  persons  who  shall  convict 
'^  such  offender :  And  if  the  said  sum  be  not  immediately  paid 
on  conviction,  the  person  or  persons  so  convicted  shall  be,  by 
the  justice  or  justices  before  whom  he,  she,  or  they,  shall  be 
*^  convicted,  committed  to  the  house  of  correction,  to  hard  labour 
^  for  any  time  not  exceeding  six  calendar  months.'' 

Application  of  t  Sect.  11.  By  6  Geo.  3.  c.  48.  s.  8.  it  is  further  enacted, 
forfeitures.         ^  That  one  moiety  of  all  and  every  the  forfeitures  hereinbefore 

^  directed  to  be  paid  in  pursuance  of  this  act,  and  not  otherwise 
"  directed,  shall  go  to  the  informer,  and  the  other  moiety  to  the 
person  or  persons  aggrieved." 

Convictionsto        f  Sect*  12.  By  6  Geo.  3.  c*  48.  s.  9*   it  is  further  enacted, 

be  certified  to     «  Thut  the  conviction  and  coqvicutions  of  all  aiid  every  offender 

sessions.  ^,  ^^  offenders  agaiiist  this  aot,  ahall  be  certified  by  the  justice 

«<  or  justices  of  M^  p^nice  before  whom  the  nai^e  shall  be  made, 

•*  to 
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^'  tc»  tbe  next  general  quarter-ses$ioiis  of  the  paace,  to  he  filed 

**  amongst  tfie  records  of  the  wi  seisions;  whiqb  said  conviction 

*^  shall  be  good  wd  effectual  in  law  to  all  intents  and  purposes } 

'^  and  shall  not  be  quashed,  let  aside,  or  «diudged  void  or  i^suffi-  ConTictionnot 

*'  cieoty  for  want  of  imy  form  of  words  wW9oev^;  npr  to  be  liable  to  be 

'*  liable  to  be  removed  by  certiorari  into  bis  majesty's  court  of  ^^■■'**^'  ^ 

^*  Kin^s  Bench,  but  shall  be  deemed  imd  tal^ep  tp  be  fiQ^l  to  all 

^*  intent^  and  purposes  wb^^tfoever.'' 

t  Sect.  13.  It  has  been  decidedj  that  the  statate  6  Geo.  3*  Howe's  case, 
c.  48.  does  not  repeal  6  Geo.  3.  c.  SQ.  but  that  they  are  in  pari  ^""^  ^*  ^ 
materi&g  and  to  receive  a  construction  accordingly.  ^'^ 

t  Sect.  14.  By  9 Geo.  3.  o.  41.  s. 8.  it  is  recited,  '^That  gs^at  The radted 
destruction  having  been  made  of  hollies,  thorns,  and  quicksets,  daoae,  &c. 
growing  upon  his  majesty's  forests  and  chases  ^ithin  this  king-  ^^^^^ 
dom,  to  the  great  prejudice  of  his  majesty's  deer,  and  odier  Forest^ 
game  therein 
in  the  woods 

the  better  preventing  such  evil  practices  and  abuses  for  the 
future/'  it  is  enacted,  ''  That  the  said  clause  in  the  said  act 
*'  made  in  the  sixth  year  of  his  present  majesty's  reign,  and  all 
''  and  every  the  penalties,  forfeitures,  aud  punishments  thereby 
''  inflicted,  and  all  other  provisions,  clauses,  matters,  and  things 
**  relating  thereto,  shall  extend,  and  be  deemed,  taken,  and  con- 
strued to  extend,  and  shall  be  applied  and  put  In  execution,  in 
relation  to  all  his  majesty's  forests  and  chases  within  this 
realm ;  and-  to  all  and  every  person  or  person^  who  shall,  with- 
out legal  right  or  authority,  by  night  or  day,  cut  down,  destroy, 
*'  take,  carry,  or  convey  away  any  hollies,  thorns,  or  quicksets 
**  growing  or  being  upon  any  of  his  majesty's  said  forests  or 
"  chases,  or  within  the  woods  or  wood<-grounds  of  aqy  of  his 
\  majesty's  subjects ;  or  who  shall  have  in  his,  her,  or  their  cus- 
tody or  possession  any  such  hollies,  thorns,  or  quicksets,  and 
**  shall  not  give  a  satisfactory  account  how  he,  she,  or  they  c^me 
"  by  the  same,  and  shall  be  thereof  convicted  before  any  one  or 
"  more  of  his  majesty's  justices  of  the  peace  in  the  manner  pre- 
**  scribed  and  directed  by  the  said  act ;  and  such  justice  or  jus- 
*'  tices  is  or  are  hereby  authorized  to  administer  oaths,  and  pro- 
"  ceed  in  the  like  manner  for  the  conviction  and  punishment  of 
**  every  offender  in  the  premises,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  the  several  provisions  in  the  said 
act  had  been  herein  particularly  repeated  and  applied  to  the 
offences  hereinbefore  specified," 

t  Sect.  15.  By  13  Geo.  3.  c.  33.  reciting,  that  doubts  having 
prevailed  whether  any  other  trees  than  those  mentioned  in 
O  Geo.  3.  c.  48.  shall  be  deemed  and  taken  to  be  timber  trees 
M'ithin  the  meaning  of  the  said  act;  "  it  is  enacted,  for  the 
better  preservation  of  the  several  useful  aqd  valuable  tinker 
trees  hereafter  mentioned,  casually  omitted  to  be  meutioned 
in  the  said  act,  "  That  die  trees  called  poplar,  ftlder,  ligrcbj  Poplar*  alder, 
maple,  and  hornbeam*  shall  also  be  deemed  ^d  tskw  to  be  ^»^»  "^£^' 
timber  trees :  And  all  and  every  person  or  persons  who  sb^  to  be  dwmed'^ 
wilfully  cut  or  break  down,  bark,  bum,  pluck  up,  lop,  top,  timber  trees. 
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"  crop,  or  otherwise  defiace,  damage^  spoil,  or  destroy,  or  carry 
away  any  poplar,  alder,  larch,  maple,  and  hornbeam,  or  any 
part  thereof,  or  the  lops  or  tops  thereof,  without  the  consent 
**  of  the  owner  or  owners  thereof  first  had  and  obtained,  or  of 
some  person  intrusted  with  the  care  of  such  tree  or  trees;  such 
person  or  persons  shall,  if  found  guilty  of  any  offence  or 
**  ofiences,  be  convicted  in  like  manner  as  persons  are  directed 
**  so  to  be,  for  offences  of  the  like  kind,  concerning  trees,  deemed 
''  timber  trees,  in  the  above  in  part  recited  act ;  and  upon  such 
**  conviction  or  convictions  shall  be  liable  to  all  aiid  every  the 
penalties,  forfeitures,  and  punishments  therein  inflicted  for  any 
such  like  ofience  or  offences;  and  all  and  every  justice  and 
justices  of  the  peace  is  and  are  hereby  authorized,  on  complaint 
made  to  him  or  them  of  any  offence  or  offences,  to  administer 
oaths,  and  to  proceed  in  like  manner  to  conviction  and  punish- 
''  ment  of  every  offender  against  this  act,  as  fully  and  effectually 
as  if  the  said  trees  hereby  declared,  deemed,  and  taken  to  be 
timber  trees,  had  been  expressly  so  deemed  and  declared  to 
be  in  the  said  act  pa9sed  in  the  sixth  year  of  his  present 
majesty's  reign ;  and  such  conviction  and  convictions  shall  be 
''  certified  by  me  justice  or  justices  before  whom  the  same  shall 
be  made  to  the  next  quarter-sessions  of  the  peace  to  be  holden 
for  the  county  wherein  such  offence,  or  offences  were  com- 
mitted, in  the  form  of  words,  or  to  that  effect,  directed  by  the 
said  act;  and  all  and  every  the  forfeitures  for  offences  against 
this  act  shall  be  paid  and  applied  in  the  manner  forfeitures  are 
'*  directed  to  be  paid  in  the  said  recited  act.*' 

It  is  remarkable,  that  two  statutes  passed  in  the  same  session 
of  parliament,  upon  the  same  subject — the  protection  of  trees — 
the  enactments  of  which  are  very  different.  They  both  passed 
in  the  6  Geo.  3.  one  being  c.  36,  the  other  c.  48.  oy  the  former 
it  is  made  a  felony,  in  the  night  time,  to  destroy  any  timber  tree. 
By  the  latter,  the  wilfully  destroying  a  timber  tree  is  only  a  penalty 
of  <£20,  to  be  recovered  by  summary  conviction ;  a  second  offence 
incurs  the  penalty  of  <£30;  and  the  third  offence  is  declared 
felony.  By  the  black  act,  it  is  felony  without  benefit  of  clergy, 
unlawfully  and  maliciously  to  cut  down  or  destroy  any  trees 
planted  in  any  avenue,  or  growing  in  any  garden,  &c.  for  orna- 
ment, shelter,  or  profit.  Agreeable,  however^  to  the  other  ruling 
in  the  other  cases  comprised  in  the  same  clause  of  the  black  act, 
it  must  be  done  from  malice  against  the  owner  of  the  trees,  to 
subject  the  offender  to  the  punishment  formerly  capital,  but  now, 
as  altered  by  st.  4  Geo.  4.  c.  54.  to  transportation,  &c. 

The  names  of  the  owners  of  the  trees  must  be  truly  stated 
in  the  indictment,  or  it  will  be  bad.  (1  Leach,  287.  R*  v.  Patrie 
and  Pepper.) 

• 

The  statutes  of  6  Geo.  3.  c.  36.  and  6  Geo.  3.  c.  48.  also 
protect  shrubs  and  plants ;  but  as  the  wilful  destruction  of  them 
IS  blended  in  the  enacting  clauses  with  the  stealing  of  them, 
those  clauses  will  be  found  before  set  out  in  title  "  Larceny — of 
things  attached  to  the  freehold." 

Burning 
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Burning  Heath,  lUrze,  Fern,  8fc. 

By  Stat.  4  and  5  Will,  and  Mary,  c.  23.  s.  1 1.  it  is  ''  provided 
and  enacted,  that  for  the  better  preserving  the  red  and  black 
game  of  grouse,  commonly  called  heath-cocks,  or  heath-polts, 
**  no  person  whatsoever,  on  any  mountains,  hills,  heaths,  moors, 
"  forests,  chases,  or  other  wastes,  shall  presume  to  bum,  between 
the  2d  of  February  and  24th  of  June,  any  grig,  ling,  heath, 
furze,  goss,  or  fern,  upon  pain  that  the  offender  or  offenders, 
**  shall  be  committed  to  the  house  of  correction  for  any  time  not 
''  exceeding  one  month,  and  not  less  than  ten  days,  Uiere  to  be 
**  whipped  and  kept  to  hard  labour." 

The  subsequent  act  of  the  28  Geo.  2.  c.  19*  s.  3.  does  not 
affect  to  repeal  the  above  mentioned  clause;  but^merely  reciting 
that  the  laws  then  in  being  were  not  sufficient  to  prevent  the 
offences,  enacts,  *'  That  if  any  person  or  piersons,  not  having  a 
right  or  legal  licence  to  do  the  same,  shall,  after  the  1  st  August, 
1755,  set  hre  to,  bum,  or  destroy,  or  shall  abet,  aid,  or  assist 
in  or  at  the  burning  or  destroying  of  any  goss,  funse,  or  fern, 
growing  or  being  in  or '  upon  any  forest  or  chace  within 
England,  without  the  licence  or  consent  of  the  owner  or  pro- 
prietor, or  the  person  chiefly  entrasted  with  the  care,  oversight, 
'^  and  custody  of  such  forest  or  chase;  or  some  part  thereof,"  Sec. 

The  statute  then  proceeds  to  give  a  summary  jurisdiction  to 
one  or  more  justices  of  the  peace,  to  convict  the  person  so 
offending  in  a  certain  penalty,  and  to  commit  him  to  gaol  in 
default  of  payment  for  a  given  time. 

Cutting  Hop-binds. 

By  6  Geo.  2.  c.  37*  s.  6.  it  is  enacted,  **  That  if  any  person  * 
or  persons,  during  the  continuance  of  the  9  Geo.  1.  c.  22. 
(which  is  made  perpetual  by  31  Geo.  2.  c.  42.)  shall  unlaw- 
fully and  .maliciously  cut  any  hop-binds  growing  on  poles,  in 
any  plantation  of  hops,  every  person  or  persons  so  offending 
shall  suffer  death  without  benefit  of  clergy.  (I) 

t  Sect.^.  By  10  Geo.  2.  c.  32.  s.  4.  it  is  enacted,  ''  That  all  PronnoiMof 
**  the  provisions  in  9  Geo.  I.  c.  22.  for  the  more  speedy  and  p^.i.  c.«f. 
*'  easy  bringing  the  offenders  against  the  said  act  to  justice,  and  ^ofjl^  ^^^ 
the  persons  who  shall  conceal,  aid,  abet,  or  succour  such  agBinsttfauact 
offenders,  and  for  making  satisfaction  and  amends  to  all  and 
every  the  person  and  persons,  their  executors  and  adminis- 
trators, for  the  damages  they  shall  have  sustained  or  suffered 
''  by  any  offender  or  offenders  against  the  said  act,  and  for  the 
''  encouragement   of  persons  to  apprehend  and  secure   such 
**  offender  and  offenders,  and  for  the  better  and  more  impartial 
''  trial  of  any  indictment  or  information  which  shall  be  found, 
*'  commenced  or  prosecuted  for  any  of  the  offences  committed 
''  i^ainst  the  said  act,  together  with  all  restrictions,  limitations, 

"  and 

(1)  So  much  of  this  act  w  infficto  tbe  ponish-  *'  life,  or  for  way  term  not  lets  thanaeren  yean,  or 

ment  of  death  without  benefit  of  clergy,  b  repealed  "  to  be  imprisoned  only ;  or  to  be  imprbcoad  and 

by.  Stat  4  Geo.  4.  c.  46.,    and  the  piinithineiit  "  kept  to  hard  labour  in  the  connnon  gaol  or  hoow 

sobstitated  in  lien  thereof,  b,  '*  at  the  discretion  of  "  of  correction,  for  any  term  not  eioieding  ie?en 
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**  and  mit^atioRi  by  the  said  aet  direotdd,  •han>  during  the  con- 
''  tinuance  of  the  9aid  act,  extend  to  and  be  of  force  and  effect 
*'  in  all  cUsea  of  offences  committed  by  unlawfully  and  maliciously 
**  breaking  down  or  cutting  down  the  bank  or  banks  of  any  river^ 
"  or  any.  sea  bank^  whereby  any  lands  shall  be  overflowed  or 
'*  damaged^  or  by  unlawfully  and  maliciously  cutting  any  hop- 
**  binds  growinff  on  poles  in  any  plantation  of  hops,  or  by  wil- 
^'  fully  sind  manciously  setting  on  fire,  or  causing  to  be  set  on 
'*  fire^  any  mine^  pit,  or  delph  of  coal,  or  cannel  coal.'^ 

DMfttying  Htad  or  Mound  of  a  Fkh-pcnd. 

By  Stat.  9  Geo.  1.  c.  22.  s.  1.  it  is  enacted,  **  If  any  person 
**  or  persons*  after  1st  of  June,  1723»  shall  unlawfully  and  mali- 
**  ciouflly  break  down  the  head  or  mound  of  any  fish*pond, 
iBhereby  thejkh  shall  be  lost  or  destroyed,  or  shall  forcibly 
rescue  any  person  being  lawfully  in  custody  of  any  officer 
or  other  perioB>  for  arty  the  offences  before  mentioned,  or  if 
^  any  person  or  persons  shall,  by  gift  or  promise  of  money  or 
'*  other  reward,  procure  aa^  of  his  majesty's  subjects  to  join  (lim 
**  of  tkeas  in  any  such  Unlawful  act;  every  person  so  offending, 
bang  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
felony,  and  shall  stiver  detith  as  in  cases  of  felony,  without  bm^t 
i^tlergy^'*  Clergy  is  also  ousted  from  offenders  not  surren- 
dering on  proclamation,  and  from  such  as  aid,  conceal,  abet,  or 
iVLci^oixr  them,  after  the  time  for  their  surrender  has  expired. 

The  putiisbment  is  mitigated  by  the  subsequent  stat.  4  Geo.  4. 

c.  54.  and  a  lighter  one  substituted,  viz.  *'  At  the  discretion 
of  the  court  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour  in  the  common  gaol  or  house  of  correction 

^  for  any  term  not  exceeding  three  years.''    The  like  punishment 

is   also  inflicted  on  those  procuring,  counselling,   aiding,   or 

abetting  the  codiknission  of  the  offence. 

Thomas  Ross  was  indicted  for  unlawfriUy,  maliciously,  and 
feloniously  breaking  down  the  head  and  mound  of  two  fish* 
ponds,  whereby  tkejish  therein  were  lost  and  destroyed.  By  the 
evidence  it  clearly  appeared,  that  the  intention  of  the  offenders 
Was  to  steal  the  fish,  and  that  the  moutids  were  broken  down  to 
let  off  the  water,  by  which  method  the  fish  were  the  more  easily 
taken ;  and  there  was  no  evidence  that  the  fi^h  were  lost  or  de- 
stroyed by  escaping  through  the  breach.  The  judges  held  the 
conviction  wrong,  as  the  stealing  of  fish  was  provided  for  by 
another  clause  of  the  black  act ;  and  if  it  were  originally  within 
tbAt  act,  it  was  provided  for  bytfie  subsequent  stat.  of  5  Geo.  3. 
(•)  Vide  ante,  c.  14.  (a)  And  to  bring  it  within  the  black  act,  the  breaking  down 
P*  ^^'  tbe  pond  hedd  mast  1^  done  from  motives  of  malice.  2  E.  1067. 

2.  Coat  Mines. 

By  10  Geo.  2.  c»  Sfi.  it  is  enacted^  ''  That  if  any  person  or 
persons  shall  wilfuUy  and  maliciously  set  on  fire,  or  cause  to 
be  set  on  fire,  any  mine,  pit,  or  delph  of  coal,  or  cannel  coal, 
every  person  so  offending,  being  tnereof  lawfully  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in 
cases  of  felony,  witnout  benefit  of  clergy." 

t  Sect. 
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fSeet.  d.  By  13Ge04  d.  C»21.  it  is  HIsCITED,  ''  lllttt  It  U  Penons  drown- 

reasonable  that  an  adequate  punuhmetit  should  likewise  h^  ing  coal-pits, 
inflicted  on  persons  who  shall  wilfully  and  maliciously  destroy  J^maSSI  ^  * 
or  damage  collieries  by  means  of  water  as  aforesaid  ;^  and  IuUcoau. 
EN  ACT£D>  "  That  if  any  person  shall  unlawfully^  wilfully^  and 
**  maliciously  divert,  or  cause  to  foe  diverted,  water  from  any 
''  river,  brook,  water-course,  channel,  or  land  flood,  or  convev, 
**  or  cause  to  be  c6nveyed,  water  into  any  coal  work,  mine,  pit^ 
^'  or  ddph  of  coal,  or  into  any  subterraneous  cavities  or  passages^ 
''  or  make,  or  cause  to  be  made,  any  subterraneous  cavities  or 
*'  passages,  with  design  thereby  to  destroy  or  damage  any  coal 
work  or  mine,  pit,  or  delph  of  coal  belonging  to  anv  other  per- 
son or  persons,  or  shall,  for  that  purpose,  unlawfully,  wilfully, 
"  and  malidously  destroy  or  obstruct  any  sough  or  sewer  (which 
has  been  a  sough  or  sewer  in  common  for  fifty  years)  made  for 
draining  any  coal  work,  mine,  pit,  or  delph  of  coal,  or  shall 
'^  attempt  or  continue  any  such  mischievous  practice,  or  shdl  aid 
^  or  assist  therein  in  manner  aforesaid ;  every  such  person  shall, 
**  for  every  such  offence,  forfeit  and  pay  to  the  party  or  parties 
*'  aggrieved,  treble  damages  and  full  co^ts  of  suit,  to  be  sued  for 
and  recovered  by  action  of  debt,  bill,  plaint,  or  itiformation,  in 
any  of  his  majesty's  courts  of  record  at  Westminster/*  (1) 

t  Sect.S.  By  13  Geo.  2.  c.£K  s.  £.  it  is  ptovided,  ''That  Except rach 
**  nothing  in  this  act  contained  shall  prevent  or  restram,  or  be  ^™*""'  sewcn, 
"  construed  to  prevent  or  restrain,  any  person  or  persons,  being  ^^^    ^^^ 
**  the  owner  or  owners  of  any  sough,  drain,  or  sewer,  from  de- 
"  stroying,  obstructing  or  diverting,  using  or  disposing  of  any 
"  such  sough,  drain,  or  sewer,  in  such  mannet  a^  he,  she,  or  they 
"  respectively  may  now  lawfully  do." 

For  the  further  protection  of  this  and  other  ikiining  property, 
the  Stat.  9  Geo.  3.  c«  29*  s.  3.  enacts,  '*  That  if  any  person  at 
^'  persons  shall  at  any  time  after  the  first  of  July,  1769>  wiUidly 
**  or  maliciously  set  fire  to,  bum,  demolish,  pnU  down,  or  other- 
**  wise  destroy,  or  damage  an^  fire-engine  or  other  engine,  erected 
''  or  to  be  erected  for  draming  water  from  collieries  or  coal 
''  mines,  or  for  drawing  coals  oiit  bf  the  same ;  or  for  draining 
''  water  from  any  mine  of  lead,  tin,  copper,  ot*  other  mineral ;  or 
"  any  bridge,  waggon  way,  or  trunk,  erected  or  to  be  erected  for 
''  conveying  coals  from  any  colliery  or  coal  mine,  or  staith  for 
depositing  the  same ;  or  any  bridge  or  waggon-way  erected  or 
to  be  erected  for  conveying  lead,  tin,  copper,  or  other  mineral, 
from  any  such  mine;  every  such  person  being  lawfully  coih 
'*  victed  of  any  of  the  said  offences,  or  of  causing  or  procuring 
*'  the  same  to  be  done,  shall  be  adjudged  guilty  of  felony,  and 
**  shall  be  liable  to  the  same  pains  and  penalties  as  in  cases  of 
**  felony ;  and  the  court  before  whom  such  person  shall  be  tried 
''  shall  have  authority  to  transport  such  folon  for  the  term  of 
"  seven  years,  in  like  manner  as  other  felons  are  directed  to  be, 
"  &c." 

Sect.  4«  )>rovides  that  no  person  shall  be  prosecuted  for  atay 

offence 

(1)  There  is  a'Suvnlar  diifereAce  in  the  punish-       drowning  it  w  punished  with  only  trehle  damages 
nents  imposed  by  these  two  statutes :  setting  fin      to  the  party  injured,  and  full  costs  of  suit* 
fo  &e  mine  is  felony  without  benefit  of  clergy,  but 
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offence  by  virtue  of  tbis  acV  **  imlesa  such  prosecoUon  be  com- 
<'  meoiced  within  eighteen  months  after  the  offence  committed." 

Again  by  stat.  39  and  40  Geo.  3.  c.  77-  s.  1.  entitled  ''  An 
"  act  for  the  security  of  collieries  and  mines,  and  for  the  better 
"  regulation  of  colliers  and  miners;''  reciting  that  **  from  the 
situation  of  the  veins  and  minies  of  coal  and  iron  stone,  they  are 
greatly  exposed  to  the  depredations  of  evil  disposed  persons,  and 
die  laws  in  being  are  inadequate  to  the  protection  thereof/'  enacts, 
**  That  if  any  person  or  persons  shall,  after  the  first  of  Septem- 
^'  ber,  1800,  wilfully  and  maliciously  pull  down,  fill  up,  or  begin 
**  or  attempt  to  pull  down,  or  fill  up,  any  air  way,  water  way, 
''  drain,  pit,  level,  or  shaft,  or  damage  or  destroy  anj  rail  way, 
''  train-road,  or  other  road  leading  to  or  from^  or  intended  to 
**  lead  to  or  from  any  coal  or  other  mine  work ;  or  if  any  person 
or  persons  (not  having  a  bondjide  claiming  a  right  to  possess 
or  work  the  same  respectively),  shall,  after  the  said  time,  wil- 
''  fully  and  unlawfully  cut,  dig,  raise,  take,  or  carry  away  any 
coal^  culm,  or  other  mineral,  from  any  bed,  band,  vein,  or  mine, 
lying  and  being  in  any  waste,  open  or  uninclosed  lands ;  or 
*^  shall  wilfully  and  unlawfully  enter  into  any  level,  pit,  or  shaft, 
'^  with  an  intent  to  dig,  cut,  raise,  take,  or  carry  away  therefrom 
'^  any  coal,  culm,  or  other  mineral ;  or  shall  aid,  abet,  assist,  hire, 
"  or  command  any  person  or  persons  to  commit  any  such  offence 
*^  or  offences  as  aforesaid,  then  and  in  every  such  case  all  and 
*'  every  such  person  or  persons  shall  be  deemed  and  adjudged 
'*  guilty  of  a  misdemeanor,  and  the  court  before  whom  any  such 
person  or  persons  shall  be  tried  and  convicted  shall  have  au- 
thority to  cause  such  person  or  persons  to  be  imprisoned  for 
''  any  term  not  (exceeding  six  months/' 

Provided  (by  s.  £.)  this  shall  not  extend  to  any  trespass  or 
damage  done  or  committed  under  ground  by  any  owner  or 
''  owners  of  any  adjoining  coal,  or  other  mine,  in  working  the 
'^  same,  or  by  any  person  or  persons  duly  authorised  and  em- 
''  ployed  in  such  working  as  aforesaid." 

.  Bys.9.  ''No  person  shall  be  prosecuted  for  any  offence 
''  against  this  act,  unless  such  prosecution  be  begun  within  nine 
*'  calendar  months  after  the  offence  committed." 

•» 

Manufactures* 

linen.  By  4  Geo.  3.  c.  37.  s.  16.  it  is  enacted,  "  That  whoever  shall 

''  break  into  any  house,  shop,  cellar,  vault,  or  other  place  or 
**  building,  or  by  force  enter  into  any  house,  shop,  cellar,  vault, 
**  or  other  place  or  building,  with  intent  to  steal,  cut,  or  destroy 
^  any  linen  yam,  or  any  linen  cloth,  or  any  manufacture  of  linen 
^*  ^am,  belonging  to  any  manufactures,  or  the  looms,  tools,  or 
"  implements  used  therein ;  or  shall  wilfully  or  maliciously  cut 
**  in  pieces  or  destroy  any  such  goods,  either  when  exposed  to 
''  bleach  or  dry,  shall  suffer  as  in  cases  of  felony  without  benefit 
*'  of  clergy."  But  this  act  shall  not  extend  to  Scotland  or  Ire- 
land. 

t  Sect.  9,.  By  £2  Geo.  3.  c.  40.  s.  1.  it  is  fucther  enacted, 

"  That 
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**  Thit^  whoever  shall,  by  day  or  by  night,  break  into  any  house  Woollen. 
or  shop,  or  enter  by  force  into  any  house  or  shop,  with  intent 
to  cut  or  destroy  any  serge,  or  other  woollen  goods  in  the  loom, 
or  any  tools  employed  in  making  thereof;  or  shall  wilfully  and 
maliciously  cut  or  destroy  any  such  serges  or  woollen  goods  in  • 
''  the  loom  or  on  the  rack ;  or  shall  burn,  cut,  or  destroy  ^ny 
**  rack  on  which  any  such  surges,  or  other  woollen  goods  are 
*^  hanged  in  order  to  dry ;  or  shall  wilfully  and  maliciously  break 
^'  or  destroy  any  tools  used  in  the  making  any  such  serges  or 
**  other  woollen  goods,  not  having  the  consent  of  the  owner  so  to 
**  do,  shall  be  guilty  of  felony  without  benefit  of  clergy/' 

By  28  Geo.  3.  c.  55.  s.  4.  it  was  enacted,  *'  That  if  any  person  Kmtting frames. 
or  persons  shall,  by  day  or  by  night,  enter  by  force  into  any 
house,  shop,  or  place,  with  an  intent  to  cut  or  destroy  any 
''  frame-work  knitted  pieces,  stockings,  or  other  articles  or  goods 
**  being  in  the  frame,  or  upon  any  machine  or  engine  thereto  an- 
^'  nexed,  or  therewith  to  be  used  or  prepared  for  that  purpose ; 
or  shall  wilfully  and  maliciously  cut  or  destroy  any  frame-work 
'^  knitted  pieces,  stockings,  or  other  articles  or  goods  being  in  the 
"  frame,  or  upon  the  machine  or  engine  as  aforesaid,  or  prepared 
for  that  purpose ;  or  shall  wilfully  and  maliciously  break,  de- 
stroy, or  damage  any  frame,  machine,  engine,  tool,  instrument, 
or  tttensil,  used  in  and  for  the  working  and  making  of  any  such 
''  frame-work  knitted  pieces,  stockings,  or  other  articles  or  goods 
"  in  the  hosiery  or  .frame-work  knitted  manufactory,  not  having 
"  the  consent  of  the  owner  so  to  do,  or  break  or  destroy  any  ma- 
"  chinery  contained  in  any  mill  or  mills  used  or  any  way  employed 
**  in  preparing  or  spinning  of  wool  or  cotton  for  the  use  of  the 
*'  stocking  frames ;  every  offender,  being  thereof  lawfully  con- 
''  victed,  shall  be  adjudged  guilty  of  felony,  and  shall  be  trans- 
ported to  some  of  his  majesty's  dominions  beyond  seas,  for  any 
space  or  term  of  years  not  exceeding  fourteen  years,  nor  less 
than  seven  years." 

But  the  4  Geo.  4.  c.46.  reciting  the  former  acts  of  the  4  Geo.  3. 
c  37.  22  Geo.  3.  c.  40.  and  28  Geo.  3.  c.  55.  repeals  the  whole  of 
the  22  Geo.  3.,  (except  so  much  of  it  as  repealed  former  acts,)  and 
so  much  of  the  4  Geo.  3.  and  28  Geo.  3.  as  create  felonies  *'  in 
damaging  or  destroying  manufactures,  implements  or  machinery," 
and  then  enacts,  **  If  any  person  shall  by  day  or  by  night  break  into 
any  house,  shop,  or  building,  or  enter  by  force  into  any  house, 
shop,  or  building,  with  intent  to  cut,  break,  destroy,  or  damage 
**  in  the  loom  or  frame,  or  on  any  machine  or  engine  annexed 
*'  thereto,  or  on  the  rack  or  tenters,  any  woollen,  silk,  linen,  or 
**  cotton  goods,  or  any  goods  of  any  one  or  more  of  those  mate- 
**  rials  mixed  with  each  other,  or  mixed  with  any  other  material ; 
"  or  to  cut,  break,  destroy,  or  damage  any  other  article  of  the 
"  woollen,  silk,  linen,  or  cotton  manufactures  in  the  loom,  or 
frame,  or  on  any  machine  or  engine  annexed  thereto,  or  on  the 
rack,  or  tenters  ;  or  to  cut,  break,  destroy  or  damage,  any 
warp  or  shute  of  woollen,  silk,  linen  or  cotton,  or  of  any  one  or 
more  of  those  materials  mixed  with  each  other,  or  mixed  with 
"  any  other  material,  or  any  frame  work,  knitted  piece,  stocking 
hose,  or  lac«  ;  or  to  bum,  break,  cut,  destroy  or  damage  any 
VOL.  t.  z  *'  loom. 
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lootn,  frame,  machine,  engine,  rack,  tool,  tackle,  utensil,  instru^ 
ment,  or  implement,  whether  fixed  or  moveable,  prepared  for, 
or  employed  in,  carding,  spinning  throwing,  weaving,  fulling, 
'^  shearing,  or  otherwise  manufacturing  or  preparing  any  such 
**  goods  or  articles ;  or  shall  wilfully  and  maliciously  and  without 
'*  lawful  authority,  cut,  break,   destroy,  or  damage,  any  such 
"  woollen,  silk,  linen,  cotton,  or  mixed  goods,  or  articles  in   the 
'*  loom  or  frame,  or  on  any  machine  or  engine  annexed  thereto, 
or  on  the  rack  or  tenters ;  or  bum,  break,  cut,  destroy  or  da- 
mage, any  such  loom,  frame,  machine,  engine,  rack,  tool,  tackle, 
utensil,  instrument,  or  implement  as  aforesaid,  every  person  so 
''  offending  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
**  ported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
"  seven  years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour  in  the  common  gaol  or  house  of  correction 
for  any  term  not  exceeding  seven  years. 

To  Public  Works. 

Poh)dike. 

SandSPb.  &        By  29,  Hen.  8.  c.  11.  which^was  repealed  by  1  Edw.  6.  and 
revived  hy  2  and  3  Philip  and  Mary,  c.  19.  it  is  beoited, 
''-That  divers  evil  disposed  persons,  of  their  perverse  and  evil 
disposition,  maliciously,  at  divers  and  sundry  times,  have  cut,  cast 
down,  and  broken  up  divers  parts  of  the  dike  called  the  new 
powdike  in  marsh-land  in  the  county  of  Norfolk,  and  the  broken 
dike,  otherwise  called  Oldjield  dike,  by  marsh-land  in  the  isle  of 
Ely  within  the  county  of  Cambridge;  by  reason  whereof,  as  well 
by  the  great  abundance  of  the  salt  water,  as  also  by  the  course  of 
the  fresh  water  entering  and  coming  into  and  by  the  said  parts  of. 
the  said  ditches  so  broken  and  cast  down,  the  ground  and  pas- 
tures within  the  country  of  marsh-land,  in  the  counties  aforesaid, 
have  been  divers  and  many  times  drowned  and  surrounded  with 
the  waters  aforesaid,  so  that  no  profit  thereof  might  be  taken  by 
the  owners  and  occupiers  of  the  said  ground  and  pastures  within 
marsh-land  aforesaid ;  by  the  drowning  whereof  the  said  owners 
and  occupiers  of  the  said  ground,  and  the  inhabitants  within  the 
said  marsh-land,  and  the  level  of  the  same,  at  many  and  snndry 
times  have  been  not  only  put  to  importunate  charges  and  ex- 
pences,  to  their  extreme  damages  and  costs,  but  also,  to  tfaehr 
great  undoing,  have  lost  much  of  their  catde  and  beasts,  tfa^ 
being  and  pasturing  upon  and  within  marsh-land  aforesaid,  to 
their  great  damage  and  loss,  and  to  the  great  decay  of  the  com- 
mon weal  of  the  countries  adjoining  to  the  same ;  and  also  by 
reasoti  of  the  same  waters  much  people  have  been  drowned  in 
their  beds  within  their  houses,  and  have  lost  the  most  part  of 
their  goods  being  within  the  same :"  for  the  reformation  whereof 
it  is  ENACTEi/,  ''  That  every  such  perverse  and  malicious  cnt- 
"  ting  down  and  breaking  up  of  any  part  or  parts  of  the  said 
dikes,  or  of  any  other  bank,  being  parcel  of  the  rind  and  upper- 
most part  of  the  said  country  of  marsh-land  iiforesaid,  made 
Catting  down     "  for  the  defence  and  salvation  of  the  same  country  of  marsh- 
of  dikes  i?"'^    *•  land,  at  every  time  and  times  from  henceforth  by  any  person  or 
niarsh-iand  u     ''  persous  Committed  and  done,  otherwise  than  in  working  upon 
feionjr.  **  the  said  banks  or  dikes,  for  the  repamng,  fortifykig,  and  mend- 
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''  fug  of  the  same*  be  taken,  reputed,  and  adjudged  felony,  and  . 
^*  that  the  offenders  and  doers  of  the  same,  and  every  of  them, 
^*  be  adjudged  and  reputed  felons.    And  that  the  justices  of  the 
^  peace  of  the  said  counties  of  Norfolk  and  Cambridge,  within  Jasticesof  the 
the  said  isle,  at  every  of  their  sessions  within  the  same  isle  and  Pf*^  to  inquire 

'      .         *'.        ,  ,.         ^  'ii  />ii  of  onenden  and 

counties  to  be  kept,  by  the  authority  aforesaid,  have  full  power  award  prooe«s» 
''  to  cause  inquiry  to  be  made  of  every  such  offence,  so  at  any  &c. 
"  time,  in  form  aforesaid,  hereafter  to  be  committed  and  done, 
*'  and  to  award  like  process  against  every  of  the  said  offenders,  ^ 

''  with  like  judgment  and  execution  /Of  the  same,  if  they  or  any 
^  of  them  be  thereof  found  guilty  by  verdict  or  otherwise,  as  the 
^  said  justice  hath  used  and  accustomed  to  do  upon  other  fqlo- 
"  nies,  being  felony  at  the  common  law/' 

Sea  and  River  Bankt. 

f  Sect*  1.  By  6  Geo.  2.  c.  37.  made  perpetual  by  31  Geo.  2. 
c«  4d.  "  Whoever  shall  unlawfully  and  maliciously  break  down 
*f  or  cut  down  the  bank  or  banks  of  any  river,  or  any  sea-bank, 
''  whereby  any  lands  shall  be  overflowed,  or  damaged,  shall  suffer 

**  death  without  clergy"  («)  (a)llcpealed,  at 

^  to  taking  away 

clergy, by 4Geo.  4.  c.  46. ;  and  other panishments, ▼bt.  transportation,  imprisoamentwith orwitUbut  hard 
labour,  in  diacretion  of  coort,  substituted. 

t  Sect.  2.  By  8  Geo.  2.  c.  20.  made  perpetual  by  27  Geo.  2. 
c.  16.  '^  Whoeve^r  shall  wilfully  or  maliciously  pull  down,  plu<;k 
''  up,  throw  down,  level,  or  otherwise  destroy  any  lock,  sluice, 
**  floodgate  or  other  works,  on  any  navigable  river  erected  by 
authority  of  parliament ;  or  forcibly  rescue  any  person  or  per<> 
sons  in  lawful  custody  for  the  same,  shall  suffer  death  without 
'  benefit  of  clergy."  The  offence  may  be  tried  in  any  adjacent 
oAinty,  but  without  corruption  of  blood,  &c. 

t  Sect.  3.  It  is  also  enacted  by  the  said  statute,  par.  2.  '*  That  . 
'*  whoever  shall  wilfully  and  maliciously  draw  or  pluck  up  any 
**  floodgate,  fixed  or  made  in  any  wear  or  lock  erected  by  autho- 
"  rity  of  parliament,  in  or  upon  any  navigable  river,  for  pre- 
**  serving  the  navigation  thereof,  on  conviction  by  one  witness, 
''  before  two  justices  of  that  or  of  the  adjacent  county,  shall  be 
''  sent  to  hard  labour  for  one  month  in  the  house  of  correction ; 
**  — and  the  hundred  made  liable^  to  the  amount  of  twenty 
"  pounds,  8cc." 

t  Sect.  4.  And  it  is  further  enacted  by  10  Geo.  2.  c.  32. 
''  That  whoever  shall  unlawfuUy  cut  off,  draw  up,  or  remove  and 
<'  carry  away  any  piles,  chalk,  or  other  materids  which  shall  be 
'^  drivea  into  the  ground  and  used  for  the  securing  any  marsh,  or ' 
sea-walls  or  banks,  in  order  to  prevent  the  lands,  lying  within 
the  same,  from  being  overflowed  and  damaged,  shall  forfeit 
^  twenty  pounds ;  one  moiety  to  the  informer,  the  other  to  the 
"  poor ;  and  in  default,  by  distress,  shall  be  kept  at  hard  labour 
for  six  months.  Any  one  justice  of  the  place,  on  kformation 
upon  oath,  may  summon  the  offender  to  appear,  or  issue  his 
'*  warrant  to  apprehend  him,  and  upon  appearance,  or  non- 
appearance^ may  convict,  on  confession,  or  the  oath  of  one  wit- 
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t  Sect.  5.  And  it  is  further  enacted   by  the  above  statute, 

z  2  "  That 
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**  That  all  the  provisions  of  the  Black  Act  of  9  Geo.  1.  c.  22; 

**  for  the  bringing  oiSTenders,  their  aiders  and  abetters,  to  justice; 

'<  for  making  compensation  to  the  party  injured ;  for  the  reward 
for  apprehending  offenders.  Sec.  and  for  the  more  impartial 
punishment  of  the  offences  therein  mentioned;  together  with 
all  restrictions,  limitations,  and  mitigations  of  the  said  act,  shall 
extend  to  all  cases  of  offences  by  breaking  down  or  cutting' 
down  any  bank  or  banks  of  any  river,  or  any  sea-bank,  whereby 

''  any  lands  shall  be  overflowed  or  damaged." 

t  Sect*  6.  By  4  Geo.  3.  c.  12.  s.  5.  which  recites,  **  That 
the  laws  in  being  were  not  sufficient  for  the  preservation  of  banks, 
floodgates,  sluices,  and  other  works  belonging  to  navigable 
rivers,"  and  thereupon  it  is  enacted,  "  That  whoever  shall  wil- 
fully or  maliciously  breaks  throw  down,  damage  or  destroy  any 
banks,  floodgates,  sluices,  or  other  works,  or  open  or  draw  up 
"  any  floodgate,  or  do  any  other  wilful  hurt  or  mischief  to  any 
''  navigation  erected  by  authority  of  parliament,  so  as  to  obstruct, 
"  hinder,  or  prevent  the  carrying  on,  completing,  supporting, 
*'  or  maintaining  such  navigation,  may  be  transported  for  seven 
"  years." 

Bedford  Level. 

t  Sect.  1.  By  27  Geo.  2.  c.  19.  "  Whoever  shall  maliciously 
cut,  break  down,  burn,  demolish,  or  destroy  any  bank,  mill, 
engine,  floodgate  or  sluice,  erected,  made,  supported,  ormain- 
•  Mj  1  -1  "  tained  for  the  purpose  of  benefiting  the  Bedford  Level,  shall 
to  th^  punti^^  "  8«ff?r  death  without  (a)  clergy/'  And  further, "  Whoever  shall 
mentofdeatbyby  **  maliciously  stop,  dam  up,  demolish,  damage,  or  destroy  any 
4  Geo.  4.  c.  46.  '' river,  drain,  water-course,  door,  dam,  bridge,  or  other  works 
imprisonment'  "  erected  for  the  purposes  aforesaid,  on  conviction  before  two 
ice  sabfttitnted*  ''justices  for  the  counties  and  isles,  or  either  of  them,  shall  for- 

"  feit  one  hundred  pounds." 


€€ 


West  India  Docks. 

By  the  act  of  the  39  Geo.  S.  c.  69.  for  improving  the  port  of 
London,  it  is  enacted  (s.  4.),  ''  That  if  any  person  or  persons 
whosoever  shall  wilfully  and  maliciously  set  on  fire  any  of  the 
works  to  be  made  by  virtue  of  this  act,  or  any  ship  or  other 
vessel  lying  or  being  in  the  said  canal,  or  in  any  of  the  docks, 
''  basins,  cuts,  or  other  works  to  be  made  by  virtue  of  this  act; 
every  person  so  offending  in  any  of  the  said  cases  shall  be 
adjudged  guilty  of  felony,  without  benefit  of  clergy.  And  if 
any  person  or  persons  shall  knowingly,  wilfully,  or  maliciously 
"  demolish,  break  down,  cut,  or  destroy  any  of  the  works  to  be 
"  made  by  virtue  of  this  act,  or  any  ship  or  vessel  lying  in  the 
'*  said  canal,  or  in  any  of  the  said  docks,  basins,  cuts,  or  other 
*'  works;  then  every  such  offender,  being  convicted  thereof,  shall 
^*  suffer  punishment  by  fine,  imprisonment,  or  transportation,  at 
''  the  discretion  of  the  judge,  8cc.  before  whom  such  offender 
''  shall  be  tried  and  convicted." 

Destroying  Turnpike  Gates. 

By  Stat.  S  Geo.  4.  c.  126.  128.  it  is  enacted,  ''  That  if  any 

"  person 
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person  or  persons  whatsoever  shall  wilfully  or  maliciously  pull 
down,  pluck  up,  throw  down,  level,  or  otherwise  destroy  or 
damage  any  turnpike-gate,  or  any  chain,  rail,  post,  or  bar,  or 

''  other  fen^e  or  fences  belonging  to  any  tumpike-gate,  or  any 

**  other  chain,  bar,  or  fence  of  any  kind  whatsoever,  set  up  or 
erected,  or  hereafter  to  be  set  up  or  erected  to  prevent  pas- 
sengers passing  by  without  paying  any  toll  directed  to  be  paid 
by  any  act  or  acts  of  parliament  relating  thereto,  or  any  house 

**  or  houses  erected  or  to  be  erected  for  the  use  of  any  such  turn- 
pike-gate or  turnpike-gates,  or  any  weishing  engine;  or  shall 
forcibly  rescue  any  person  or  persons  bemg  lawfully  in  custody 
of  any  officer  or  other  person  for  any  of  the  offences  before- 

**  mentioned ;  then  and  in  any  of  the  said  cases,  every  person  so 
offending,  being  thereof  lawfully  convicted^  shall  be  adjudged 
guilty  of  felony,  and  shall  be  transported  to  one  of  his  majesty's 
plantations  abroad  for  seven  years,  or,  in  mitigation  thereof,  shall 
suffer  such  other  punishment  as  the  court  may  direct,  as  in 
cases  of  petit  larceny. 

In  case  any  person  or  persons  shall  resist  or  make  forcible 
opposition  against  any  person  or  persons  employed  in  the  due  exe- 
cution of  this  act,  or  any  particular  act  made  for  amending  any 
"  turnpike  road,  or  shall  assault  any  surveyor  or  any  collector  or 
*'  collectors  of  the  tolls,  in  the  execution  of  his  or  their  office  or 
"  offices,  or  shall  pass  through  any  turnpike  gate  or  gates,  rail  or 
"  rails,  chain  or  chains,  or  other  fence  or  fences  set  up  or  to  be 
set  lip  by  authority  of  parliament,  without  paying  the  toll  ap- 
pointed to  be  paid  at  such  gate  or  other  fence,  or  shall  hinder 
or  make  any  rescue  of  cattle  or  other  goods  distrained  by  virtue 
'*  of  this  act,  every  such  person  offending  therein,  shall,  for  every 
**  such  offence,  forfeit  any  sum  not  exceeding  £\0,  at  the  discrer 
*'  tion  of  the  justice  or  justices  of  the  peace  before  whom  he  or 
"  she  shall  be  convicted." 

Of  Maiming  Cattle. 

+  Sect.  1.  By  37  Hen.  8.  c. 6.  "Whoever  shall  maliciously, 
"  unlawfully,  and  willingly  cut  out,  or  cause  to  be  cut  out^  the 
**  tongue  or  tongues  of  any  tame  beast  or  beasts  of  any  other  per- 
**  son  or  persons,  the  said  beast  then  being  in  life,  shall  forfeit 
''  treble  damages  to  the  party  grieved,  by  action  of  trespass,  and 
*'  ten  pounds  to  the  king,  in  the  name  of  a  fine/' 

t  Sect.  2.  By  22  and  23  Car.  2.  c.  7.  it  is  recited,  "  That  divers 
evil-disposed  persons,  intending  the  ruin  and  impoverishment  of 
their  fellow-subjects,  had  secretly  in  the  night-time,  and  at  other 
times  when  they  thought  their  deeds  were  not  known,  practised 
the  unlawful  and  wicked  courses  of  cutting,  maiming,  wounding, 
and  killing  of  horses,  sheep,  beasts,  and  other  cattle,"  and  en- 
acted, for  prevention  thereof,  "  That  when,  in  any  part  of  this 
kingdom,  any  person  or  persons  shall  in  the  night-time  mali- 
ciously, unlawfully,  and  willingly  kill,  or  destroy  any  horses, 
sheep  or  other  cattle, of  any  person  or  persons  whatsoever,  every 
such  offence  shall  be  adjudged  felony,  and  the  offenders  and 
every  of  them  shall  suffer  as  m  case  of  felony." 

t  Sect. 
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t  Sect.  3.  By  £2  and  9S  Car.  2.  c.  7*  s.  3.  h  is  provided, 
*'  That  no  attainder  for  such  offence  shall  work  any  corruption  of 
*'  bloody  loss  of  dower,  or  disinheritance  of  heir  or  heirs. 

t  Sect.  4.  By  22  and  23  Car.  2.  c.  7.  s.  4.  it  is  further  ENACtED, 

The  party  at  li-   **  That  in  case  any  person  or  persons  who  shall   be  convict  or 

berty  tbbe        ««  attainted  of  felony  aforesaid,  (to  avoid  judgment  of  death,  or 

lev^Q  rars.  ^   **  execution  thereupon  for  such  his  offence,)  shall  make  his  elec- 

**  tion  to  be  transported  beyond  the  seas,  to  any  of  his  majesty's 

**  plantations ;  that  then  the  justices  of  assize,  oyer  and  ttrminer', 

'*  gaol-ddivery>  or  justice  of  the  peace,  before  whom  such  of- 

**  fender  siiall  be  convict  or  attaint  by  virtue  of  this  act,  and  every 

''of  them  respectively^  shdl  cause  judgment  to  be  entered  against 

**  every  such  offender,  that  he  be  transported  beyond  the  seas  to 

**  some  of  his  majesty's  plantations,  in  die  said  judgment  to  be 

particularly  mentioned  and  expressed,  there  to  remain  for  the 

space  of  seven  years ;  and  that,  in  pursuance  of  the  said  judg- 

''  ment,  the  sheriff  or  sheriffs  of  the  county  or  city  where  such 

**  offender  shall  be  so  convict  or  attainted,  shall  cause  the  said 

offender  to  be  safely  conveyed  and  embarked  to  be  transported 

as  aforesaid ;  and  if  any  such  offender  shall  return  into  this 

kingdom  before  the  expiratipn  of  the  said  seven  years,  he  shall 

''  suffer  death  as  a  felon,  and  as  if  no  such  election  to  be  trans- 

Moj^to«t««  ..  ^^^^  had  been  made  by  him  » 

t  Sect.  5.  By  22  and  23  Car.  2.  c.  7.  s.  5.  it  is  further  enacted. 
Treble  damages  ''That  if  any  person  or  persons  shall  in  the  night-time  mali- 
for  maiming  cat-  ^  ciously,  unlawfully,  and  willingly  maim,  wound,  or  otherwise 
down'^lncfo-  '*  ^"^^  ^^^  horses,  sheep,  or  other  cattle,  whereby  the  same  shall 
turet,&c.  in  the  "  not  be  killed  or  utterly  destroyed,  or  shall  destroy  any  plantations 
nigbt-tuDe."        '<  of  trees,  or  throw  down  any  inclosure,  in  manner  aforesaid  ; 

that  then  every  such  offender  or  offenders  shall  lose  and  forfeit 
unto  the  party  grieved  treble  the  damage  which  he  or  they  shall 
thereby  sustain  ;  the  same  to  be  recovered  by  action  of  trespass, 
or  upon  the  case,  to  be  taken  at  the  common  law.'' 
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Jastioes  power  t  Sect.  &  By  22  and  23  Car*  2.  c.  7.  s.  6.  it  is  further  enacted, 
to  inquire  of  the  <<  That  upon  the  complaint  and  request  of  the  party  or  parties 
piuSsh tteof-  *'  injuf^d  in  any  such  manner,  any  three  or  more  justices  of  the 
feuden.  "  peace  for  the  county,  division,  city,  town  corporate,  or  place 

'^  where  such  offence  shall  be  committed,  whereof  one  to  be  of 
the  quorum,  shall  and  may,  and  they  are  thereunto  authorised 
and  required  by  virtue  of  this  act,  to  inquire,  as  well  by  tb^ 
"  oaths  of  twelve  lawful  men  or  more  of  the  same  county  as  by 
*^  examination  of  witnesses  upon  oath,  or  by  any  lawful  ways  or 
**  means  which  to  them  shall  seem  meet,  of  and  concerning  any 
''  the  offences  before  incurred,  and  offenders  therein  ;  and  in 
^  order  thereunto,  to  issue  out  warrants,  as  well  for  the  summon- 
i^S  ^^  jurors,  as  for  the  apprehending  of  all  such  persons  to 
shall  or  may  be  thereof  suspected,  and  to  take  their  examina- 
tion touching  the  same;  as  also  to  cause  all  such  other  persons 
as  to  them  shall  seem  likely  to  make  discovery  thereof,  to  ap- 
**  pear  before  them,  and  to  give  information  upon  oath,  of  and 
**  concerning  their  knowledge  of  the  premises  ;  so  as  no  person 
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''  BO  to  be  eianined  by  die  said  justices  of  the  peace,  shall  be 
'*  ooDvicted.  or  in  any  ivise  proceeded  against,  for  or  by  reason  of 
any  offence  concerning  which  he  or  they  shall  be  so  examined 
as  a  witness,  and  shall  upon  such  his  examination  make  a  true  A  witness  refui- 
discovery  thereof:  And  in  case  any  person  or  persons^  who  by  ing  to  appear, 
"  the  said  Justices  be  thought  likely  to  make  discovery  as  aforesaid.  U^  ^  priton?**' 
'*  sbaH  renise  to  appear,  pr  to  be  examined  as  a  witness,  being 
duly  summoned  by  the  said  justices  in  pursuance  of  this  act ;  it 
shall  and  may  be  lawful  for  the  said  justices  of  the  peace  to 
^*  commit  the  party  so  refusing,  to  the  commoa  gaol  for  the  said 
'^  county  without  bail  or  mainprize.  until  he  shall  submit  to  be 
^'  examined  upon  oath,  of  and  concerning  his  knowledge  touch- 
**  ing  the  same  offence,  or  the  offenders  by  whom  the  same  was 
"committed." 

t  Sect.  7.  By  22  and  23  Car.  2.  c.  7.  s.  7.  it  is  provided.  "  That  No  person  shall 
no  person  who  shall  be  punished  for  any  offence  by  virtue  of  ^foJ^S"^*' 
this  act.  shall  be  punished  for  the  same  offence  by  virtue  of  any  fence.  Proseca- 
"  other  act  or  law  whatsoever ;  nor  shall  be  questioned  for  the  tion  most  be 
'^  same,  unless  he  be  proceeded  against  withm  six  months  after  ^>^>A^°>o°tht. 
*^  the  offence  cpmmitted." 

t  Sect.  8.  By  9  Geo.  1.  c.  22.  it  is  enacted.  **  That  if  anjr 
person  or  persons  shall  unlawfully  and  maliciously  kiU.  maim, 
or  wound  any  cattle ;  or  shall  forcibly  rescue  any  person  in 
lawful  custody  for  the  same;  or  shall  by  gift,  or  promise  of 
money,  or  other  reward,  procure  any  of  the  king's  subjects  to 
join  him' or  them  in  such  unlawful  act ;  every  person  so  offend-  Vide  4  Geo.  4b 
mg  shall  suffer  death,  without  benefit  of  clergy  J*  And  by  22  p  ^t'^^ 
Eliz.  c.  13.  the  hundred  are  liable  to  the  amount  of  «£200.  ' 
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t  Sect.Q.  It  hath  been  determined,  that  the  statute  9  Geo.  f.  CaaesinCro. 
c.  22.  is  to  be  considered  as  an  extension  of  the  provisions  of  the      ^' 
22  and  23  Car.  2.  c.  ?• 

t  Sect.  10.  It  hath  alsp  been  determined,  that  although  *'  cattle"  ^»  ^vf '*£, 
is  the  only  word  used  in  the  9  Geo.  1.  c.  2*2.  yet  an  indictment  Cwei  Cro.  Law, 
thereon  for  shooting  a  mare  and  ''a  stone  colt"  is  good,  although  s  Black.  72f. 
it  do  not  aver  them  to  be  cattle  within  the  meaning  of  the  act. 

t  Sect.  1 1.  It  hath  also  been  determined^  that  if  A.  and  B-  be  Thecaieof  John 
indicted  on  the  statute  9  Geo.   1.  c.  22.  for  unlawfully,  mali-  Midwinter  and 
-ciously  and  feloniously  killing  a  mare,  and  it  appear  in  evidence  Gioucette"Lent 
that  A.  with  the  assistance  of  B.  caught  the  mare  in  the  field  assizes  1749,  on 
where  she  was. grazing,  and  fastened  a  rope  about  her  neck,  and  a  case  reserved 
that  JB.  took  hold  of  the  rope  and  held  it  straight  in  order  to  prevent  ^'^^^  j^5^3°'' 
the  mare  getting  away,  or  starting  from  the  blow,  while  A.  with  Foster  C.L.  415. 
a  large  sharp  hook  called  a  bill,  gave  the  mare  a  deep  wound  in  See  also  S.  C. 
the  belly,  of  which  she  died,  that  they  are  both  equally  guilty,  and  M^nsficlJ^BL 
ousted  of  their  clerey  by  the  statute,  although  the  act  doth  not  v.  Ro^ce,4Barr. 
by  any  express  provisions  take  in  aiders  and  abettors  (a).  *075.  Cases  C. 

li.  69.     (a) But' 
sec  the  propriety  of  this  decision  very  ably  controverted  by  Mr.  Justice  Foster  in  h^  statement  of  Ibis 
case,  Fosters  Cro.  Law,  App.  416. 

The  punishment  of  death  without  benefit  of  clergy  is  repealed 
hf  statute  of  4  Geo,  4.  c.  54. ;  which  also  alters  a  ruling  which 

had 
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had  taken  place  in  the  coostructibn  of  this  act.  It  had  been  held  in 
several  cases,  that  the  mischief  to  the  animal  must  bedonefrommo- 
tives  of  malice  "against  the  owner ^  But  the  statute  of  4  Geo.  4. 
ENACTS, "  if  any  person  shall  unlawfully  and  maliciously  kill^  maim 
''  or  wound  any  cattle,  whether  from  malice  conceived  against  the 
"  owner  or  otherwise,  or  of  procuring,  counselling,  [aiding  or  abet- 
*'  ting  thereof,  shall  be  liable^  at  the  discretion  of  the  court,  to  be 
**  transported  beyond  the  seas  for  life,  or  for  such  term  not  less 
^  than  seven  years,  as  the  court  shall  adjudge,  or  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  com- 
mon gaol  or  house  of  correction,  for  any  term  not  exceeding 
*'  seven  years." 

No  indictment  lay  at  common  law  for  killing  or  wounding 
cattle,  but  it  was  a  mere  trespass,  for  which  the  party  injured 
had  his  remedy  by  civil^  action.  Dan.  Ranger  was  indicted  at 
common  law  on  an  indictment  which  charged  him  on  the  23d 
May,  33  Geo.  3.  with  force  and  arms,  at,  &c.  one  black  geldmg 
of  the  value  of  £30,  of  the  goods  and  chattels  of  William  CoUyer, 
unlawfully  did  maim,  to  the  damage,  &c.  and  against  the  peace,  &c. 
But  the  judges  held  that  the  indictment  contained  no  indictable 
offence.  For  if  the  offence  were  not  within  the  black  act,  the 
fact  itself  was  only  a  trespass,  and  that  the  "  force  and  arms  al- 
/'  leged  in  the  indictment,  was  no  more  than  the  allegation  ia 
"  every  declaration  of  trespass."   2  £.  P.  C.  1074. 

Burning  Heaps  of  Wood  prepared  for  Coals,  Sic. 

By  Stat.  37  Hen.  8.  c.6.  "If  any  person  or  persons  maliciously, 

willingly,  or  unlawfully  do  burn,  or  cause  to  be  burned,  any 

heap  or  heaps 'of  wood  of  any  other  person  or  person,  prepared, 

^'  cut,  and  felled,  or  to  be  prepared,  cut,  or  felled,  for  making  of 

*'  coals,  billets,  or  talwood  ;  then  every  such  offender  and  offiend- 

ers  shall  not  only  lose  and  forfeit  unto  the  party  grieved  treble 

damages  for  siich  offence  or  offences,  (the  same  to  be  recovered 

by  action  of  trespass,)  but  also  shall  forfeit  to  the  king,  for  every 

**  such  offence,  «£lO,  in  the  name  of  a  fine." 

■ 

The  offence  herein  described  seems,  by  the  preamble,  to  be 
pointed  at  such  as  commit  it  from  a  motive  of  malice  to  the  owner 
of  the  property  ;  for  it  recites  that  **  malicious  and  envious  per- 
sons, being  men  of  evil  and  perverse  dispositions,  8cc.  and  mind- 
ing the  hurt,  undoing,  and  impoverishment  of  true  and  faithful 
subjects,  have  of  late  invented  a  new  damnable  kind  of  vice,  8cc. 
and  damnifying  of  the  king's  true  subjects,  8cc.  in  committing  such 
and  such  offences." 

Burning  Wains  or  Carts  laden  with  Goods* 

The  last  mentioned  statute  subjects  to  the  same  punishment, 
any  person  or  persons  who  shall  maliciously,  wilfully,  and  un- 
lawfully burn  or  cause  to  be  burned  any  wain  or  cart  laden  or 
to  be  laden  with  coals  or  any  other  goods  or  merchandizes  of 
"  any  other  person  or  persons." 

Destroying 
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1 

Oeannfifng  Granariei,  and  Waggons  laden  with  Cam,  Scattering 

Grain,  S^c. 

By  11  Geo.  2.  c.  2£.  it  is  enacted,  ''  That  ivhoever  shall 
''  wilfully  and  maliciously  beat^  wound,  or  use  any  other  violence 
'*  to  or  upon  any  person  or  persons,  with  intent  to  deter  or  hinder 
"  him  or  them  from  buying  of  any  com  or  grain  in  any  market  or 
'^  other  place  within  this  kingdom  ;  or  shall  unlawfully  stop  or 
*'  seize  upon  any  waggon,  cart,  or  other  carriage,  or  horse  loaded 
^'  with  wheat,  flour,  meal,  malt,  or  other  grain,  in  or  on  the  way 
**  to  or  from  any  city,  market-town,  or  sea-port  of  this  kingdom, 
''  and  wilfully  and  maliciously  break,  cut,  separate,  or  destroy  the 
^  same,  or  any  part  thereof,  or  the  harness  of  the  horses  drawing 
''  the  same ;  or  shall  unlawfully  take  off,  drive  away,  kill,  or  wound 
*^  any  such  horses,  or  unlawfully  beat  or  wound  the  driver  or 
^  drivers  of  such  waggon,  cart,  or  other  carriage,  or  horse  so 
'^  loaded,  in  order  to  stop  the  same ;  or  shall,  by  cutting  of  the 
^  sacks,  or  otherwise,  scatter  or  throw  abroad  such  wheats  flour,  ^^^  ofienoe  im. 
^  meal,  malt,  or  other  grain,  or  shall  take,  or  carry  away,  spoil,  or  priwDmem  and 
*«  damage  the  seme,  or  any  part  thereof;  on.  conviction  by  two  pttWicwhipping. 
justices  of  the  peace,  or  at  sessions,  shall  be  sent  to  the  com- 
mon gaol  or  house  of  correction,  to  hard  labour,  not  exceeding 
three  months,  nor  less  than  one,  and  be  once  publicly  whipped 
during  the  said  confinement." 

f  Sect.  £.  By  1 1  Geo.  2.  c.  22.  s.  2.  it  is  further  enacted, 
'^  That  if  any  such  person  or  persons  so  convicted  shall  commit 
**  any  of  the  offences  aforesaid  a  second  time,  or  if  any  person  or  fdofenceiran*. 
'  persons   shall  wilfully  and  maliciously  pull,  throw  down,  or  portation  for 
otherwise  destroy  any  store-house  or  granary,  or  other  place  levenyean. 
where  com  shall  be  then  kept,  in  order  to  be  exported ;  or  shall 
unlawfully  enter  any  such  store-house,  granary,  or  other  place,  Destrojing  gm. 
and  take  and  carry  away  any  com,  flour,  meal,  or  grain  there-  n»ry.«c/oren- 
from,  or  shall  throw  abroad  or  spoil  the  same,  or  any  part  l^^li^g  J^° 
thereof;  or  shall  unlawfully  enter  on  board  any  ship,  barge,  floor,  &c.tnmi- 
**  boat,  or  vessel,  and  shall  wilfully  and  maliciously  take  and  cany  portation  for 
**  away,  cast,  or  throw  out  therefrom,  or  otherwise  spoil  or  **^'*"  ^**"* 
damage  any  meal,  flour,  wheat,  or  grain  therein,  intended  for 
exportation ;  every  person  so  offending  shall,  on  conviction,  be 
transported  for  seven  years ;  and  if  such  convict  shall  retum, 
&c.  he  shall  suffer  death  as  a  felon,  without  benefit  of  clergy;, 
but  without  corruption  of  blood,  loss  of  dower,  or  disinhent- 
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Destroying  Sk^s* 

+  Sect.  1.  By  22  and  23  Car.  2.  c.  11.  s.  12.  it  is  becited,  Pelooy  for  any 
"  That  whereas  it  often  happeneth  that  masters  and  mariners  of  oflber  or  other 
ships  having  insured  or  taken  upon  bottomry  irreater  sums  of  p«jon^"lfally 

It  1  i.t»i  «        Ri.  11  to  dettrov  any 

money  than  the  value  of  their  adventure,  do  wilfully  cast  away,  ghip.     "^ 
burn,  or  otherwise  destroy  the  ships  under  their  charge,  to  the 
merchants'  and  owners'  great  loss;  for  the  prevention  thereof  for 
the  future,"  it  is  enacted,  **  That  if  any  captain,  master,  mariner, 
'*  or  other  officer  belonging  to  any  ship,  shall  wilfully  cast  away, 

*«  bum. 
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**  biinip  or  othenfiM  deMroy  the  sbip  wito  which  he  belongeA, 
*'  or  procure  the  same  to  be  done,  he  shall  suffer  death  as  a 
"  felou/' 

Captajn»  master,        f  Sect.  2.    By  1  AOD.  St.  2.   C.  9^  B*  4.  IT  IS  BKACTXD,  ''  That 

&c.wilfuHycast-  <«  jf  any  captain,  master,  mariner/ or  other  o0icer  belonging  to 
bimiingf&c  **  ^^J  i^ip>  ^c^U  wiifuliy  cast  away,  bum,  or  otherwise  destroy 
tnj  ship,  shall  ^  the  ship  unto  which  he  belongeth,  or  procure  the  same  to  be 
suffer  death,      44  Joue,  to  die  prejudice  of  the  owner  or  owners  thereof,  or  of  any 

^'  merdhant  or  merchants  that  shall  load  goods  thereon,  he  shall 

^  suffer  death  as  a  felon.'' 

Any  owner,  &c       t  SecL  3.  By  4  Geo*  1.  C.  12*  S.  3.  IT  iS  ENACTED,  "  That  if 

wUfolIydMtroy-  **  any  owucr  of,  or  captain,  master,  mariner,  or  other  officer  be- 

''^'odioei^^  '^  loQgu%  ^  ^^J  ^^^P  ^^^  wilfully  cast  away,  bum,  or  otherwise 
^n,  shall  s^  ''  dettroy  the  ship  ot  which  he  is  owner^  or  unto  which  he  be- 
fer  death.  **  longeth,  OT  in  any  manner  or  wise  direct  or  procure  the  same 

*'  to  be  done,  to  the  prejudice  of  any  person  or  persons  that  shall 
''  underwrite  any  policy  or  policies  of  insurance  thereon,  or  of 
'Vany  merchant  or  merchants  that  shall  load  goods  thereon,  he 
''shall  suffer  death." 

Wilfully de-  t  Sect.  4.   By  11  Geo.  h  c.  29.  s.6.  it  is  becited,  ''That 

stroying  ships,  whereas  some  doubts  have  arisen  touching  the  nature  of  the  of- 
death.  fence  provided  against  by  the  said  recited  act,  and  the  trial  and 

punishment  to  be  had  and  inflicted  for  the  same,"  it  is  therefore 
ENACTED,  *'  That  if  any  owner  of,  or  captain,  master,  officer,  or 
mariner  belonging  to  any  ship  or  vessel,  shall  wilfully  cast  away, 
bttm^  or  othervrise  destroy,^e  ship  or  vessel  of  which  he  is 
"  owner,  or  to  which  he  belongeth,  or  in  any  wise  direct  or  pro- 
**  cure  the  same  to  be  done,  with  intent  or  design  to  prejudice 
any  person  or  persons  that  hath  or  shall  underwrite  any  policy 
or  policies  of  insurance  thereon,  or  of  any  merchant  or  merchants 
that  shall  load  goods  thereon,  or  of  any  owner  or  owners  of 
such  ship  or  vessel,  the  person  or  persons  offending  therein 
being  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged 
'^  a  fdon  or  fielons,  and  shall  suffer  as  in  cases  of  felony  without 
*'  benefit  of  clergy/' 

Pow*s  case,  Sect.  5.  It  hath  been  determined,  on  an  indictment  against  two 

Cases  Crown  persons  as  principals  and  another  as.  accessary  before  the  fisct,  for 
Lavr,4S.  unlawfully  buming  and  destroying  a  ship,  that  if  it  appear  that 

the  person  charged  as  accessary  was  neither  owner,  master,  cap- 
tain, nor  mariner  of  the  vessel  burned,  be  is  not  an  offender  within 
the  above  statutes. 

At  the  Admiralty  sessions,  in  October,  1802,  G.  Easterby  and 
W.  Macfarlane  were  convicted,  as  accessaries  before  the  fact,  of 
procuring  the  brig  Adventure  to  be  feloniously  lost  upon  the 
high  seas.  It  appeared  that  they  concerted  the  loss  of  die  ship 
with  the  master,  Codlin,  who  effected  it ;  but  that  neither  Easterby 
nor  Macfarlane  was  on  board  the  ship  at  sea,  within  the  jurisdic- 
•  tioa  of  the  Admiralty.  The  oourjt,  upon  a  case  reserved,  held  the 
trial  improper  belqre  the  court  of  Adrairaltyiand  tbeparties  were 
pardoned.     (Addenda  to  East,  P.  C.  xxvii.) 

Upon 


if 

€€ 


it 

f€ 
U 
€< 


€€ 


tt 


Ch.«.  MALICIOUS  MISCHIEF,  au:.  947 

Upoo  tlie  constructioa  of  the  acts  of  4  and  11  Geo.  1.  it  has 
been  ruled  that  if  a  ship  be  only  run  aground  or  stranded  upon  a 
rock,  and  be  afterwards  got  off  in  a  condition  capable  of  being 
easily  refitted,  she  cannot  be  said  to  be  cast  away  or  destroyed, 
and  therefore  is  not  within  either  of  these  stiitutes.  Upon  this  dis- 
tinction, Augustm  de  Lindo,  the  master  of  a  Spanish  vessel  called 
EI  Principe  de  Espana>  was  acquitted  at  an  Admiralty  sessions, 
faolden  before  Sir  Thomas  Salusbury,  and  Yates  and  Aston, 
Justices.  E.  P.  C.  p.  1098. 

Plundering  and  Injuring  Shipwrecks. 

By  Id  Ann.  st.  2.  c.  18.  s,  1.  it  is  enacted, "  That  the  sheriffs.  Sheriffs, 
justices  of  the  peace  of  every  county,  or  county  of  a  city  or  oMnron,  &c. 
town,  and  also  all  mayors-,  bailiffs,  and  other  head  officers  of  ^^^^^to 
corporations  and  port-towns  near  adjoining  to  the  sea,  and  all  rammmi  mett  to 
^*  constables,  head  boroughs,  tythingmen,  and  officers  of  the  cus->  uustihiptin 
"  toms  in  all  and  every  such  places,  shall^  upon  application  made  ^^^'^^ 
to  them,  or  any  of  them,  by  or  on  the  behalf  of  any  comtaiander,    ^ 
or  chief  officer  of  any  ship  or  vessel  of  any  of  her  majesty's 
subjects,  or  others,  being  m  danger  of  being  stranded  or  run  on 
*'  shore,  or  being  stranded  or  run  on  shore,  are  hereby  empow- 
*'  ered  and  required  lo  command  the  constables  of  the  several 
"  ports  within  her  majesty's  dominions,  nearest  to  the  eeanxiasts 
**  where  any  such  ship  or  vessel  diall  be  in  danger  as  aforesaid, 
**  to  summon  and  call  together  as  many  men  as  shall  be  thought 
^'  necessary  to  the  assistance  and  for  the  preservation  of  such 
ship  or  vessel  so  in  distress  as  aforesaid,  and  their  cargoes ; 
and  that  if  there  shall  be  any  ship  or  vessel,  either  man  of  war 
'^  or  merchant's  ship,  belonging  to  her  majesty,  or  any  of  her  All  ships  to 
*'  subjects,  riding  at  anchor  n^ar  the  place  where  such  ship  or  >«»^ 
^  vessel  is  in  distress  or  danger  as  aforesaid,  the  officers  oi  the 
'*  customs,  and  constables  above-mentioned,  or  any  of  them,  are 
**  hereby  empowered  and  required  to  demand  of  the  superior 
^  officers  of  such  ship  or  vessel  so  riding  at  anchor  as  aforesaid^ 
^  assistance  by  their  boats,  and  such  hands  as  they  can  conve- 
^  niently  spare,  for  the  said  service  and  preservation  of  the  said 
^'  ship  or  vessel  so  in  distress  as  aforesaid ;  and  that  In  case  such 
"**  superior  officer  of  such  ship  or  vessel  riding  at  anchor  as  afore- 
"  said,  shall  refuse  or  neglect  to  give  such  assistance,  he  shall 
^  forfeit  for  the  same  the  sum  of  one  hundred  pounds,  to  be  re-  on  forfeatnre  of 
covered  by  the  superior  officer  of  the  said  ship  or  vessel  so  in  ^^^ 
distress  as  aforesaid,  together  with  their  costs  of  suit^  in  any  of 
**  her  majesty's  courts  of  record,  by  action,  debt,  bill,  plaint,  or 
**  information,  wherein  no  essoin,  wager  of  law,  or  protection 
^  shall  be  allowed  •'' 

t  SecMS.  By  12  Ann.  st.  £.  c.  18.  s.  5.  it  is  further  «naoled,  Making  boles  in 
That  if  any  person  or  persows  shall  mtkey  or  be  assisting  in  ^eship.&c, 
the  making,  any  hole  in  the  bottom,  side,  or  any  other  part  of     ^^' 
any  ship  or  vessel  so  in  distress  as  aforesaid,  or  shall  ateid  any 

"*'  pump  belonging  to  any  ship  or  vessd  so  in  distress  as  aforesaid^ 
or  shall  be  aiding  or  abetting  in  the  stealing  ffodi  pump  as 
aforesaid,  or  shall  wilfully  do  any  thing  tending  to  tbe  imme- 

**  diafte  loss  or  destmctkm  of  such  ship  on  vessel,  ssdi  person  or 

*'  persons 
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**  persons  shall  be  and  are  hereby  made  guilty  of  felony  without 
"  benefit  of  his,  her,  or  their  clergy/' 

PerBonscon-  t  Sect.S.  By  £6  Geo.  2.  c.  19.  it  is  enacted,  **  That  if  any 

▼icted  of  plun-    **  person  Of  persons  shall  plunder,  steal,  take  away  or  destroy  any 

^*"°i^*«ood     '*  goods,  or  merchandizes,  or  other  effects,  from  or  belonging  to 

&X^to8i^Nr  '  "  any  ship  or  vessel  of  his  majesty's  subjects,  or  others,  which 

death.  *'  shall  be  in  distress,  or  which  shaJl  be  wrecked,  lost,  stranded, 

''  or  cast  on  shore  in  any  part  of  his  majesty's  dominions  (whether 

**  any  living  creature  be  on  board  such  vessel  or  not),  or  any  of 

''  the  furniture,  tackle,  apparel,  provision,  or  part  of  such  ship  or 

*'  vessel;  or  shall  beat  or  wound  with  intent  to  kill  or  destroy, 

**  or  shall  otherwise  wilfully  obstruct  the  escape  of  any  person 

**  endeavouring  to  save  his  or  her  life  from  such  ship  or  vessel, 

''  or  the  wreck  thereof;  or  if  any  person  or  persons  shall  put 

'^  out  any  false  light  or  lights  with  intention  to  bring  any  ship  or 

^*  vessel  into  danger ;  then  such  person  or  persons  so  offending 

''  shall  be  deemed  guilty  of  felony,  and  being  lawfully  convicted 

"  thereof,  shall  suffer  death  as  in  cases  of  felony  without  benefit 

*'  of  clergy." 

Where  floodi  of  f  Sect*  4*  By  26  Geo.  2.  c.  19.  s.  2.  it  is  provided,  **  That 
•malwJue  be  €i  ^hen  goods  or  effects  of  small  value  shall  be  stranded,  lost,  or 
•too^* P«t^        ff  ^^^^  ^^  shore,  and  shall  be  stolen  without  circumstances  of 

"  cruelty,  outrage,  or  violence;  then  and  in  such  cases  it  shall  be 
lawful  for  any  person  or  persons  to  prosecute  for  such  offence 
by  way  of  indictment  for  petit  larceny;  and  the  offenders  being 
thereof  lawfully  convicted,  shall  suffer  such  punishment  as  the 
laws  in  cases  of  petit  larceny  do  enjoin  or  require." 

VHiereoath  t  Sect.  5.  By  26  Geo.  2.  c.  19*  s.  8.  it  is  enacted,  ''  That  if 

shall  be  made  ««  oath  shall  be  made  before  any  magistrate,  lawfully  empowered 
cont^v^to  "  ^^  ^^®  ^^  same,  of  any  such  plunder  or  theft,  and  the  exami- 
12  Ann.  st  s.  "  nation  in  writing  thereupon  taken  shall  be  delivered  to  the 
c.  18.  •»^«J*'  "  clerk  of  the  peace  of  the  county,  riding,  or  division  wherein 

Ihre^^to  derk"  *'  ^^^^  ^^^^  ^^^^^  ^^  committed,  or  to  hi^  deputy;  or  if  oath  shall 
of  the  peace,  he  **  be  made  before  any  such  magistrate  of  the  breaking  any  ship, 
u  to  prosecute.  ««  contrary  to  the  aforesaid  act  made  m  the  twelfth  year  of  the 

**  reign  of  her  said  late  majesty  queen  Anne,  and  the  examination 
**  in  writing  thereupon  taken  shall  be  delivered  to  such  clerk  of 
"  the  peace  or  his  deputy;  then  such  clerk  of  the  peace  shall 
**  cause  the  offender  or  offenders  in  any  the  said  cases  to  be 
''  forthwith  prosecuted  for  the  same,  either  in  the  county  where 
^*  the  fact  shall  be  committed,  or  in  any  county  next  adjoining ; 
in  which  adjoining  county  any  indictment  may  be  laid  by  any 
other  prosecutor;  and  if  the  fact  be  committed  in  Wales,  then 
the  prosecution  shall  or  may  be  carried  on  in  the  next  adjoin- 
ing English  county;  and  the  necessary  charges  of  such  prose* 
cutions  by  the  clerk  of  the  peace  shall  be  paid  by  the  treasurer 
*^  of  the  county,  riding,  or  division  where  the  fact  shall  be  com- 
'^  mitted,  to  such  amount  as  the  justices  of  the  peace  in  their 
"  general  or  quarter-sessions  shall  order  and  ascertain  the  same; 
**  and  if  such  clerk  of  the  peace  shall  neglect  or  refuse  to  carry 
"  on  such  prosecution  indue  manner,  he  shall  forfeit  one  hundred 
*'  pounds  for  every  such  offence>  to  any  person  or  .persons  who 

"  together 
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**  shall  sue  for  the  same,  by  potion  of  debt,  bill,  plaint,  or  infor- 
**  mation,  in  any  of  his  majesty's  courts  of  record  at  Wesi- 
**  minster;  in  which  action  no  essoin,  protection,  wager  of  law, 
'^  or  more  than  one  imparlance  shall  be  allowed/' 

f  Sect.  6.  By  26  Geo.  2.  c.  19.  s.  9.    it  is  further  enacted,  Officcnforput- 
"  That  the  commissioners  of  the  land-tax,  the  deputy-sheriff,  the  ?j^***"  "**L 
*'  coroners  of  excise  in  each  county,  riding,  and  division,  shall  be  c.  is.  in  execu- 

proper  officers  for  putting  in  execution  this  present  act  made.tion. 

m  the  twelfth  year  of  the  reign  of  her  late  majesty  queen  Anne, 

together  with  those  therein  respectively  named  for  that  pur- 
"  pose." 

t  Sect.  7.  By  26  Geo.  2.  c.  19-  it  is  recited,  "  That  by  an  3Geo.«.cis. 
act  made  in  the  third  year  of  his  late  majesty  King  George  the 
First  (intituled.  An  act  for  the  better  regulating  of  pilots,  for  the 
conducting'  of  ships  and  vessels  from  Dover,  Deal,  and  the  isle  of. 
Thanet,  up  the  river  o/*  Thames  and  Medway),  it  is  enacted,  that 
the  lord  warden  of  the  Cinque  Ports  for  the  time  being  shall 
nominate  and  appoint,  by  an  instrument  und^r  his  hand  and  seal, 
three  or  more  substantial  persons  in  each  of  the  Cinque  Ports, 
two  ancient  towns  and  their  members,  to  adjust  and  determine, 
within  the  space  of  twelve  hours,  differences  which  shall  or  may 
arise  within  the  jurisdiction  of  the  Cinque  Ports,  relating  to  the 
salvage  of  anchors  and  cables,  from  which  vessels  shall  or  may 
be  forced  by  extremity  of  weather,"  and  hereby  enacted,  "  That  Officers  for  pat- 
"  the  lord  warden  of  the  Cinque  Ports  for  Uie  time  being,  and  ^^^^  btxel 
**  the  lieutenant  of  Dover-castle  for  the  time  being,   and  the  cutionwiihin 

deputy  warden  of  the  Cinque  Ports  for  the  time  being,  and  the  liberty  of 


if 

"  the  judge  official  and  commissary  of  the  court  of  admiralty  of  p*.^*^® 
"  the  Cinque  Ports,  two  aneient  towns,  and  the  members  thereof,         ' 
*'  for  the  time  being,  and  all  and  every  of  them,  and  all  and  every 
*'  other  person. and  persons  appointed  or  to  be  appointed  by  the 
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*'  lord  warden  of  the  Cinque  Ports  for  the  time  being,  pursuant 
to  the  said  act  made  in  the  third  year  of  his  late  majesty's 
reign,  shall  be  the  persons  to  put  in  execution,  withm  the 
liberty  and  jurisdiction  of  the  Cinque  Ports,  two  ancient  towns, 
and  their  members,  all  the  powers  and  authorities  given  and 
granted  in  and  by  this  act,  and  in  and  by  the  before  mentioned 
act  of  parliament  made  in  the  twelfth  year  of  her  said  late* 
majesty  queen  Anne ;  and  also  in  and  by  the  said  act  made  in 
**  the  fourth  year  of  the  reign  of  his  late  majesty  King  George 
**  the  First;  and  also  shall  and  may  execute,  perform,  and  cfo, 
''  within  the  jurisdictions  aforesaid,  all  the  acts,  matters^  and 
*'  things  contained  in  this  and  the  before  mentioned  statutes,  in 
*'  like  and  as  full  and  ample  manner,  to  all  intents  and  purposes, 
'^  as  any  justice  or  justices  of  peace,  or  any  other  person  or  per- 
"  sons,  are  by  this  and  the  said  acts  appointed  or  authorised  to 
**  do  in  any  other  part  of  the  kingdom." 

f  Sect.  8.  It  hath  been  decided,  that  tm  offence  against  these  and  Roberu, 
statutes  committed  in  Anglesea,  may  be  tried  in  Shropshire,  as  Salop  Sammer 
the  next  adjoinmg  English  countj  to  Anglesea.  ^^'t^X'^ 

f  Sect.  9.  By  33  Geo.  3.  c.  67.  s.  5.  (made  perpetual  by  ^lUJI^T'^ 
41  Geo.  3,  c.  190  it  is  enacted,  ''  That  if  any  seaman  or  seamen,*  Ik  to  any  ^, 

**  keel-  to  vatttt  denth ; 
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'f  kaelnwR  or  keelmen^  caster  or  caflters,  ship  carpenter  or  skip^ 

"'  carpenters,  or  other  person  or  persons^  shall  wilfully  and  mail* 
ciously  burn  or  set  fire  to  any  ship^  keel»  or  other  vessel,  every 
person  so  offending,  and  being  thereof  lawfully  convicted,  in 

''  any  court  of  oyer  and  terminer,  to  be  holden  in  and  for  the 
county,  shire,  riding,  division,  or  district  wherein  the  offence 
was  committed,  shall  be  adjudged  guilty  of  felony  without 
benefit  of  clergy,  and  shall  suffer  death  as  in  cases  of  felony 

"  without  benefit  of  clergy." 

•nd  destroying  f  Sect  10*  By  S3  Geo.  3.  c,  67*  s.  6,  it  is  further  enacted, 
or  damaging  m  Xh^t  if  any  seaman  or  seamen,  keelman  or  keelmen,  caster  or 
otk^  w^M,  to  "  casters,  ship  carpenter  or  ship  carpenters,  or  other  person  or 
be  traniported.    ^'  persons,  shall  wilfully  and  maliciously  destroy  or  damage  any 

*'  ship,  keel,  or  other  vessel,  (otherwise  than  by  fire,)  every  sea- 
''  man,  keelman^  caster,  ship  carpenter,  and  other  person  so 
''offending,  and  being  thereof  lawfully  convicted  upon  any 
"  indictment  to  be  found  against  him,  her,  or  them,  in  any  court 
"  of  oyer  and  terminer,  or  general  or  quarter-sessions  of  the  peace 
"  to  be  holden  respectively  in'  and  for  the  county,  shire,  nding, 
"  division,  or  district  wherein  the  offence  was  committed,  shall 
be  adjudged  guilty  of  felony,  and  shall  be  transported  to  some 
of  his  majesty's  dominions  beyond  the  seas,  for  any  space  of 
time  or  term  of  years  not  exceeding  fourteen  years,  nor  less 
than  seven  years/'- 

V 

PrteecQtfons  to  t  Sect.  11.  By  33  Geo.  3.  c.  67*  s.  8.  it  is  provided,  "  That 
be  commenced  "  no  person  or  persons  shall  be  prosecuted  by  virtue  of  this  act, 
within  ayesr*     m  f^  ^^^j  ^f  the  offences  aforesaid,  unless  such  prosecution  be 

"-commenced  within  twelve  calendar  months  after  the  offence 

"  committed." 

By  1  and  €  Geo.  4.  c.  75.  s.  11.  ^'  If  any  person  or  persons 
shall  wilfully  cut  away,  cast  adrift,  remove,  alter,  deface,  sink  or 
destroy*  or  shall  do  or  commit  any  act  with  intent  and  design  to 
cut  away,  cast  adrift^  remove,  alter,  deface,  sink  or  destroy,  or  in 
any  other  way  injure  or  conceal,  any  buoy,  buoy  rope'  or  mark 
belonging  to  any  ship  or  vessel,  or  which  may  be  attached  to  aqy 
"  anchor  or  cable,  belonging  to  any  ship  or  vessel  whateveri 
''  whether  in  distress  or  otherwise,  such  person  or  persons  so  of- 
'*  fending  shall,  on  being  convicted  of  such  offence,  be  deemed  and 
adjudged  to  be  guilty  of  felony,  and  shall  be  liable  to  be  trans- 
ported for  any  term  not  exceeding  seven  years ;  or,  in  mitigation 
"  of  socii  piniahment^to  be  imprisoned  for  any  number  of  years, 
**  at  the  discretion  of  the  court  in  which  the  conviction  shall  be 
"made." 

If  any  person  shall,  knowingly  and  wilfully,  and  with  intent 
to  defraud  and  injure  the  true  owner  or  owners  thereof,  or  any 
•*  person  interested  therein  as  aforesaid,  purchase  or  receive  any 
•*  anchors,  cables,  or  goods  or  merchandize  which  may  have  been 
*'  taken  up,  weighed,  swept  for,  or  taken  possession  of,  whether 
"  the  same  shall  have  belonged  to  any  ship  or  vessel  in  distress 
"  or  otherwise,  or  whether  the  same  shall  have  been  preserved 
"  from  any  wreck,  if  the  directions  hereinbefore  contained  with 
"  regard  to  such  articles  shall  not  have  been  previously  complied 

'*  with. 
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^  with,  focb  peraon  or  persons  shall,  on  conmtion  thereof,  be 
''  deemed  guilty  of  receiving  stolen  goods,  knowing  the  same  to 
**  be  stolen,  as  if  the  same  had  been  stolen  on  shore,  and  suffer 
**  the  like  punishment  as  for  a  misdemeanor  at  the  common  law, 
*'  or  be  liable  to  be  transported  for  seven  years,  at  the  discretion 
^  of  the  court  kefore  which  he,  she  or  they  shall  be  tried/' 

By  1  and  2  Geo.  4.  c.  76.  similar  provisions  are  made  for  the 
Cin<iue  Ports. 

For  destroying  king's  ships,  Sic.  vide  ante,  p.  50 — **  Offences 
*^  against  the  King.^ 


By  the  articles  of  war,  king's  ships  negligently  running  others 
down,  the  offender  to  be  punished  by  court-martial. 

For  Damaging  Ships  in  Thames,  vide  ante,  p.  2S2. 


CHAP.  XXV. 

OF  PURVEYANCE. 

Anciently  the  king's  court  was  supplied  vrith  necessaries 
from  the  ancient  demesnes  of  the  crown,  which  were  manured 
for  that  purpose,  and  in  respect  thereof  the  tenants  of  those  lands 
had  many  privileges,  which  they  still  enjoy;  but  this  method 
being  found  to  be  troublesome  and  inconvenient,  was  by  degrees 
disused,  and  afterwards  the  king  used  to  appoint  certain  officers 
to^  buy  in  provisions  for  his  household,  who  were  called  par« 
veyors,  and  claimed  many  privileges,  by  the  prerogative  of  the 
crown,  and  seem  to  have  had  the  pre-emption  of  all  sudi  victuals 
as  were  brought  by  any  one  to  sell  again. 

t  Sect.  2.  By  Magna  Charta,  chapter  2\.  "  The  king  shall 
**  not  take  the  timber  of  any  person  against  his  will :"  and  by 
many  subsequent  statutes,  several  offences  of  purveyors  were 
made  felonies;  as  if  they  took  things  above  the  value  of  twelve* 
pence  against  the  will  of  the  owner,  without  warrant,  or  without 
such  appraisement  as  was  directed  by  those  statutes,  or  without 
paying  for  them,  &c. 

t  Sect.  3.  But  these  laws  haviag  been  found  by  expeiiesee  not 
to  have  sufficiently  provided  against  the  oppressions  of  persons 
employed  for  making  provisiom  for  his  maje^j/'s  housekofd,  cm^ 
fia^es,  and  other  purvey afue  for  nis  majesty,  and  several  (ounlies 
having  found  themselves  obliged  to  submit  to  sundry  rates  and 
taxes,  and  compositions,  to  redeem  themselves  from  such  vexa- 
tions and  oppressions,  as  it  is  recited  by  12  Car.  2.  c.  24.  s.  12. 
it  was  enacted  by  the  said  statute,  ''  Tliat  from  thenceforth  no 
"  sum  or  sums  of  money,  or  other  things  shall  be  taken,  raised^ 

taxed,  rated,  imposed,  paid,  or  levied,  for  or  in  regard  of  any 

provision,  carriages,  or  purveyance  for  his  majesty,  his  heirs  or 

successors." 

Sect.  4.  And  by  12  Car.  2.  c.  24.  s.  13.  it  is  further  enacted, 

"  That 
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^  That  no  person  or  persons,  by  any  warrant,  commission,  or 
*'  authority  under  the  great  seal,  or  otherwise,  by  colour  of  buy- 
*'  ing  or  making  provision  or  purveyance  for  his  majesty,  or  any 
**  queen  of  Englcmd  for  the  time  being,  or  of  any  of  the  children 
**  of  any  king  or  queen  of  Er^land  for  the  time  being,  or  that 
''  shall  be,  or  for  his,  their,  or  any  of  their  houseltold,  shall  take 
"  any  timber,  fuel,  cattle,  corn,  grain,  malt,  hay,  straw,  victual, 
"  cart,  carriage,  or  other  thing  whatsoever,  of  any  the  subjects  of 
"  his  majesty,  his  heirs  or  successors,  without  the  free  and  full 
**  consent  of  the  owner  or  owners  thereof,  had  and  obtained 
**  without  menace  or  enforcement;  nor  shall  summon,  warn,  take, 
'*  use,  or  require  any  the  said  subjects  to  furnish  or  find  any 
''  horses,  oxen,  or  cattle,  carts,  ploughs,  wains,  or  other  car* 
'^  riages,  for  the  use  of  his  majesty,  his  heirs  or  successors,  or  of 
''  any  queen  of  England,  or  of  any  child  or  children  of  any  of  the 
kings  or  queens  of  England  for  the  time  being,  for  the  carrying 
the  goods  of  his  majesty,  his  heirs  or  successors,  or  the  said 
queens,  or  children,  or  any  of  them,  without  such  full  and  free 
"  consent  as  aforesaid;  any  law,  statute,  custom,  or  usage  to  the 
"  contrary  notwithstanding." 

Sect.  5.  And  by  12  Car.  2.'  c.  24.  s.  14.  it  is  further  enacted, 
"  That  no  pre-emption  shall  be  allowed  or  claimed  in  the  behalf 
''  df  his  majesty,  or  of  any  of  his  heirs  or  successors,  or  of  any  of 
the  queens  of  England,  or  of  any  of  the  children  of  the  royal 
family,  for  the  time  being,  in  market  or  out  of  market,  but  that 
**  it  be  free  to  all  and  every  the  subjects  of  his  majesty,  to  sell, 
'*  dispose,  or  employ  his  said  goods  to  any  other  person  or  per- 
**  sons,  as  him  listeth ;  any  pretence  of  making  provision  or  pur- 
veyance of  victual,  carriages,  or  other  thing  for  his  majesty^ 
bis  heirs  or  successors,  or  of  the  said  queens  or  children, 
or  any  pretence  of  pre-emption  in  their,  or  any  of  their  behalfs 
notwithstanding.  And  if  any  pei*son  or  persons  shall  make 
provision  or  purveyance  for  his  majesty,  his  heirs  or  successors, 
or  any  the  queens  or  children  aforesaid,,  or  impress  or  take  any 
such  carriages,  or  other  things  aforesaid,  on  any  pretence  or 
colour  of  any  warrant  aforesaid,  under  the  great  seal,  or  other- 
wise, contrary  to  the  intent  hereof,  it  shall  be  lawful  for  the 
justices  of  peace,  or  such  two  or  one  of  them  as  dwell  near, 
and  tQ  the  constables  of  such  parish  or  village  where  such 
occasion  shall  happen,  at  the  request  of  the  party  grieved,  to 
commit,  or  cause  to  be  committed,  the  party  or  parties  so, 
doing  and  offending,  to  gaol,  till  the  next  sessions,  there  to  be 
indicted  and  proceeded  against  for  the  same,"  8cc. 

Sect,  6.  But  this  absolute  and  universal  restraint  of  all  kinds  of 
purveyance  having  been  found  by  experience  inconvenient,  it  was 
enacted  by  13  and  14  Car.  2.  c.  20.  which  has  been  often  con- 
tinued by  subsequent  statutes,  that  the  officers  of  the  navy  may 
press  carriages  for  the  use  of  his  majesty's  navy  and  ordnance, 
according  to  the  regulations  prescribed  by  that  statute,  and  the 
like  was  enacted  by  1  Jac.  2.  c.  10.  in  relation  to  the  king's  royal 
progresses,  &c. 

END  OF  PART  I. 
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BOOK  I.    PART  II. 


OF  OFFENCES  AGAINST  THE  COMMONWEALTH. 

• 

It  has  been  before  observed  (Chap.  II.  p.  5.)  that  of  offences 
against  man^  some  were  more  immediately  against  the  king, 
others  more  immediately  against  the  subject.  In  the  preceding 
Part,  the  offences  against  the  king,  as  affecting  his  person  and 
rights,  and  also  against  the  subject,  as  affecting  bis  person,  ha- 
bitation, and  property,  have  been  considered.  It  now  remains 
to  consider  of  offences  against  the  commonwealth,  which  of- 
fences may  be  distributed  under  the  following  heads : 

Offences  against  ood  and  kelioion. 
against  public  justice. 
against  the  public  peace. 

■ 

against  public  trade. 
against  the  public  revenue. 
against  the.  PUBLIC  HEAjiTH. 
against  the  public  economy. 


CHAP.  XXVI. 

AGAINST, GOD. 

Of  Heresy.  ... 

JLHE  offences  more-  immediately  against  God  are,  by  common 
lawy  of  three  kinds :  Heresy,  Witchcraft,  and  Sodomy.  ^ 

Concerning  Heresy,  I  shall  consider,  1.  What  it  is.(1)    2.  By 
whom  it  is  cognizable.    3.  How  it  is  punishable. 

Sect,  i .  As  to  the  first  point,  it  seems,  that  among  protestants,  4  Comm.  44. 
heresy,  is  taken  to  be  a  false  opinion,  repugnant  to  some  point  of  '  ^°™-  ^*  ^ 
doctrine  clearly  revealed  in  scripture,  and  either  absolutely  essen*  JhJj^  ^^ 
tial  to  the  Christian  faith,  or  at  least  of  most  high  importance.       410.  3' Inst.  4a 

Sect.  2..  But  it.  is  impossible  to  set  down  all  the  Dajrticulajr  errors  ^  Comm.  48; 
which  may  properly  be  called  heretical,  concemmg  whidh  there  J^^i^ito 

are,  547. 

(1 )  Aocordifaff  to  Lyadwood, "  U  <pd  malt  mOU  "  mm,  vd  di  ohAevJiuflin  diMr  pntdkat,  docet,  vel 

"  vtk  doett  de  fidt,  de  earpfn  Chntti,  de  baptumato,.  **  mtUit  qu^  docstmauta mattr  0oelt$ia,  dieitur  hgrt- 

"  peeea$orum  carfemme,  matrmofno\  vel  Jnt  taeror^  "  Hcui."    (Provinciale  dc  HsDreticis.) 
''mmak9eclmie^ttgeneralU€r^'d€(difuopr^^  '  ' 
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are^  and  always  have  been,  so  many  intricate  disputes.     Howerer^ 

the  statute  1  Eliz.  c.  1.  s.  18.  which  erected  the  high  commission 

.  X  ^   aiedb    ^^^^  (^)'  b^vuig  restrained  the  same  from  adjudging  any  points 

16 Carl.  ciZ  ^^  ^  heretical  which  have  not  been  determined  to  be  such,  either 

f .  s.  by  scripture,  or  by  some  one  of  the  four  first  general  councils,  or 

by  some  other  council,  by  express  words  of  scripture,  or  by  the 
parliament,  with  the  assent  of  the  convocation  ;  it  has  been  since 
generally  holden,  that  these  rules  will  be  good  directions  to  eccle- 
3  Inst  40.         siastical  courts  in  relation  to  heresy. 

B.  Heresy,  SecU  3.  As  to  the  second  point,  visr.  by  whom  hecesy  is  cogni- 

paBsim.  zable.      It  is  certain  that  the  convocation  tnay  declare  what  opi- 

3  R.  Abr.  226.    Q^^Qg  gj^  heretical;  but  it  hath  been  questioned  of  late,  whetb^ 

tbey  have  power  at  this  day  to  convene  and  convict  the  heretic. 

f;n.B.  269.         Sect.  4.  However  it  is  agreed,  that  every  bishop  may  convict 
^'J?'^-  persons  of  heresy  within  his  own  diocese,  and  proceed  by  church 

Gib.^1. 410.    censures  against  those  who  shall  be  convicted  :  but  it  is  said,  that 
12  Co.  56,57.    no  spiritual  judge  who  is  not  a  bishop;  hath  this  power ;  and  it 
9^t V°  «rf^*    ^**  '^'^  questioned,  whether  a  conviction  before  the  ordinary  be 
'a  sufficient  foundation  whereon  to  ground  the  writ  de  haretico 
cambureJido,  as  it  is  agreed  that  s^  conviction  before  the  convoca- 
tion was. 

Sect.  5.  By  24  Hen.  8.  c.  9.  the  archbishop  of  either  province 
may  cite  any  person  before  him  for  heresy,  if  the  immediate 
ordinary  either  consent  thereto,  or  do  not  his  duty  in  punishing 
the  same. 

27  H.  8. 14.  Sect.  6.  But  it  is  certain,  that  a  man  cannot  be  proceeded 

5  Co.  58.  against  at  the  common  law,  in  a  temporal  court,  merely  for  heresy ; 

3  Inst.  39*.  y^^  ^>  ^^  maintenance  of  his  errors,  he  set  up  conventicles,  and  raise 

12  Co.  56.*  factions,  which  may  tend  to  the  disturbance  of  the  public  peace, 

^s2fc  ^^tk  ^^  seems  that  he  may  in  this  respect  be  fined  and  imprisoned,  upon 

^       '  an  indictment,  &c.  at  the  common  law. 

1  Hale,  399.  '^^^^'  7<  Also  a  tempQral  judge  may  incidentally  take  notice, 
3  Inst  42.         whether  a  tenet  be  heretical  or  not ;  as  where  one  was  committed 

2  B^rt.^loo       ^y  force  of  2  Hen.  4.  c.  5.  for  saying,  that  he  was  not  bound  by 

the  law  of  God  to  pay  tithes  to  the  curate  ;  and  another  for  say- 
iag»  that  though  he  was  excommunicated  before  man,  yet  he  was 
not  before  God ;  the  temporal  courts  on  an  habeas  corpus  in  the 
first  case,  and  on  an  action  of  false  imprisonment  in  the  other, 
adjudged  neither  of  the  points  to  be  heresy  within  the  statute; 
for  the  king's  courts  will  examine  all  things  which  are  ordained  by 
statute. 

5  Co.  5.  Sect.  8.  Also  in  a  yuare  impedit,  if  the  bishop  pleaded  that  he 

1  And.  191.  refused  the  clerk  for  .neresy,  it  seems  that  he  must  set  forth  the 
3Lef?3i4?*  particular  point,  that  it  may  appear  to  be  heretical,  to  the  court 
1  Hale,  407.  wheieiu  the  action  is  brought ;  which  having  conusance  of  the 
original  cause,  must  by  consequence  have  a  power  as  to  all  inci- 
dental matters  necessary  for  the  determination  of  it;  and,  without 
knowing  the  very  point  alleged  against  the  clerk,  will  not  be  able 
to  give  dire(;tion8  concerning  it  to  the  iury,  who,  if  the  fvrtj  be 
dead,  aire  to  try  the  truth  of  the  allegation. 

Sict. 
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Seei*9*  But  if  a  man  be  proceeded  appunst  aa  an  heretic  in  the  506.88. 
•piritnai  court  pro  salute  amma,  and  thmk  himself  aggrieved,  his  tTB.9, 14» 
proper  remedy  seems  ,to  be  by  appeal  to  a  higher  ecclesiastical 
GOnrt»  and  not  to  move  for  a  prohibitum  from  a  temporal  one, 
which,  as  it  seems  to  be  agreed,  cannot  regularly  determme  or  dis- 
cuss what  shall  be  called  heresy. 

Sect.  10.  As  to  the  third  point,  viz*  How  heresy  is  punish-  F.N.B.t69. 
able,  (2)  there  is  no  doubt  but  that  at  common  law  one  convicted  3  liut.4S. 
thereof,  and  refusing  to  abjure  it,  or  falling  into  it  again  after  he  ^^^^ SK.IS  , 
had  adjured  it,  might  be  burnt  by  force  of  the  writ  de  karetioo 
combumndo,  which  was  grantable  out  of  chancery  upon  a  cer- 
tificate of  such  conviction;  but  it  is  said,  that  he  forfeited  neither 
lands  nor  goods,  because  the  proceedings  against  him  were  on|y 
pro  salute  anima. 

Sect.  11.  But  at  this  day  the  writ  de  haretico  camburendo  is 
abolished  by  £9  Car.  £.  c.  9*    And  all  the  old  statutes  which  give  Sam.  4, 5. 
a  power  to  arrest  or  imprison  persons  for  heresy,  or  introduce  for-  ^^^^^Sl 
feiture  on  that  account,  are  repealed. 

Sect.  12.  Yet  by  the  common  law,  an  obstinate  heretic  being  i  Salk.  295. 
excommunicated,  is  still  liable  to  be  imprisoned  by  force  of  the  6.R«H.si4. 
writ  de  excommumcato  capiendo,  till  he  makes  satisfaction  to  the 
ehurch. 

Sect.  15.  And  by  9  and  10  Will.  d.  c.S2.  "If  any  person.  Penalty  and  diV 
**  having  been  educated  in  or  having  made  profession  of  the  chris-  abiUtj  fordeny- 
tian  religion  within  this  realm,  shall  be  convicted  in  any  of  the  2|*"^  ^^^ 
courts  of  Westminster,  or  at  the  assizes,  of  denying  any  one  of  theS^yXiinity 
the  persons  in  theHoly  Trinity  to  be  God,  or  of  maintaining  that  to  be  God. 
'*  there  are  more  Gods  dian  one,  or  of  denying  the  truth  of  the  J^^*^"l*° 
'*  Christian  religion,  or  the  divine  authority  of  the  holy  scriptures,  at  .  Gto.s, 
*'  lie  shall  for  the  first  offence  be  adjudged  mcapable  of  any  office ;  c.  . 
**  and  for  the  second,  shall  be  disabled  to  sue  any  action,  or  to  be 
**  a  guardian,  executor,  or  administratoi';  or  to  take  by  any  legacy  3jac.i.c.  fi. 
''  or  deed  of  gift,  or  to  bear  any  office  civil  or  military,  or  bene- 
"  fice  ecclesiastical,  for  ever,  and  shall  also  suffer  imprisonment 
**  for  three  years,  without  bail  or  mainprize,  from  the  time  of  such 
"  conviction.'' 

Sect.  14.  But  by  9  and  10  Will.  3.  c.  32.  s.  2.  it  is  provided.  Information 
That  no  person  shall  be  prosecuted  by  virtue  of  this  act  for  any  ^l^^j^^p** 
words  spoken,  unless  the  information  of  such  words  shall  be  days,  and 
given  upon  oath  before  a  justice  of  the  peace  within  four  days  protecotion 
after  such  words  spoken  \  and  the  prosecution  of  such  offence  ^^'^^^^^ 
''  be  wi&in  three  months  after  such  information."  montlis. 

Sect.  15.  Also  by  9  and  10  Will.  3.  c.  Sil  s.  3.  ''  Any  person  ^^' 
"  convicted  of  the  aforesaid  crimes  shall,  for  the  first  offence  ^rawe  uli  oro- 

**  (u'pon  neons  opinions, 

(t)  By  the  omon  law,  when  a  person  was  de-  "  am  dtmnn,  Hewnms  dimltitur  eof(^igoBi  tgnrittu 

duiod  a  heretic,  all  the  relations  and  charities  of  "  et  voMtfitn  ttptenaio  a  ihoro.    Item  hantm  maa . 

dvil  rife  were  dissolved,  for  Ljndwood  tells  us,  "  ufama  gt  tneMfaMsi  aethi  it  ffomve,"    From 

"  ^mt  mdm  heteM  ipio  jure  exeommumeatU    Item  what  part  of  the  charitable  doctrines  deliveied  by 
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he  sliall  be  di»-  *'  (upon  his  acknowledgment  and  renunciation  of  sudb  erroneotis 
chvged...  ,       t4  opinions  within  four  months  after  conviction),  be  discharged « 

"  from  all  penalties  and  disabilities  incurred  by  such  conviction." 

Of  Witchcraft. 
Offenders  of  this  nature  are  said  to  have  been  of  three  kinds. 

3  Inst  44.  CoNjUBERS,  who  by  force  of  certain  magic  words  endeavoured 

]^Lp.  513,      ^  j.j^;gg  ^g  devil,  and  compel  him  to  execute  their  commands.     * 

Witches,  who  by  way  of  friendly  conference  were  said  to  bar- 
gain with  an  evil  spirit  to  do  what  they  desire  of  him. 

Sorcerers  or  charmers,  who  by  the  use  of  certain  supersti- 
tious forms  of  words,  or  by  means  of  images,  or  other  odd  repre- 
sentations of  persons  or  things,  &c.  were  said  to  produce  strange 
effects  above  the  ordinary  course  of  nature. 

3  Inst. 44.  Sect. 9,.  All  these  were  anciently  punishable  in  the  same  man-] 
F.  N.  B»  f69.     ner  as  heretics,  by  the  writ  de  kareiico  comburendo  after  a  sentence 
C.  Elis.571.      ^°  ^^^  ecclesiastical  court,  and  a  relapse.    And  it  is  said  also,  that 

they  might  be  condemned  to  the  pillory,  &c.  upon  an  indictment 
at  common  law. 

1  H«le,  383.  S^<^^'  ^'  ^^  ^^  ^^^  ^^  ^^S  ^<lward  the  third,  one  taken  with 

45  Ed.  3. 17.  the  head  and  face  of  a  dead  man,  and  a  book  of  sorcery,  wais 
B.  Cor.  15.        brought  intb  the  king's  bench :  but  there  being  no  indictment 

against  him,  he  was  sworn  that  from  henceforth  he  would  not  be 

a  sorcerer,  and  then  delivered  from  prison,  and  the  head  was 

s  Keb.  719.       burnt  at  his  charge ;  but  this  method  seems  to  be  obsolete  at  this 

day. 

< 

B^33Hen.c.8.  $ect.^.  By  statute  1  Jac.  1.  c.  12.  which  was  the  only  law  in 
wttcbcniit  and  force  against  these  offenders,  they  are  divided  into  two  degrees, 
made  felony  Those  in  the  first  degree,  and  their  accessaries  before  the  fact, 
without  clergy,   were  to  suffer  as  felons  without  clergy. 

Bot  accessaries       * 

alter  weie  entitled,  1  Hale,  7. 

Of  these  there  were  the  four  following  species  : 

Sam.  6, 7.  FiRST,  "  Such  as  shall  use  any  invocation  or  conjuration  of  any 

4  Iiift.45.  con.  ft  evil  spirit ;''  and  such  seem  clearly  to  be  within  the  law,  though  ^ 

no  spirit  do  actually  appear. 

*  ■  ' 

Secondly,  "  Such  as  consult,  covenant  with,  entertain,  em-' 
"  ploy,  feed,  or  reward  any  evil  spirit  to  any  intent :"  and  these  [ 
were  agreed  to  be  within  the  statute,  though  nothing  farther  was  * 
done  upon  such  consultation,  &c. 

,    .  »  ..       .  • 

1  Jon.  143.  Thirdly,  "  Such  as  take  up  any  dead  person's  body,  or  any 

(a)  See  Lynn's  '*  p^  thereof  (a),  to  be  used  in  any  manner  of  witchcraft :"  and 
Cro!Law*^95  *^®®  ^^'^  ^^^  clearly  within  the  statute,  though  they  did  not 
t  T.  lleJLVs3»*  actually  SO  use  it. 

FouBThLY,  '*  Such  as  exercise  any  witchcraft,  inchantment, 
"  charm,  or.aorcery,  whereby  any  person  aball  be  killed,  destroyed, . 

"  consumed. 
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''  conisumed/or  lamed  in  his  or  her  body,  or  any  part  thereof.". 
But  none  y/ere  within  this  branch  who  did  not  actually  effect 
such  mischief. 

Sect.  5.  Those  in  the  second  degree  were>  for  the  first  offen^e^ 
to  suffer  a  year's  imprisonment,  and  the  pillory;  and  for  the 
second,  as  felons  without  clergy.  And  these,  by  the  manifest 
purport  of  the  words  of  the  act,  which  is  very  obscurely  penned, 

seem  to  be  divided  into  the  two  following  species : 

•         •    •  •  .  . 

First,  ^'  Such  as  take  upon  them  by  witchcraft,  inchantment,  is  Mod.  556. 
*'  charm,  or  sorcery,  to  tell  where  treasure  is  to  be  found,  or  where 
"  things  lost,  or  stolen  may  be  found,  (a)  or  to  do  any  thing  to. the  («)  ^  "Tbeft- 
**  intent  to  provoke  any  person  to  unlawful  love,  or  to  hurt  or  de-.^^'*'**^*' 
'*  stroy  any  person  in  his  or  her  body,  though  the  same  be  not 
"  effected." 

Secondly,  '*  Such  as  shall  use  any  witchcraft,  &c.  whereby  g^^,  3 
**  any  catde  or  good«  of  any  person  shall  be  destroyed,  wasted  or  5  Inst  46. 
**  impaired  i^'  but  those  who  take  upon  them  to  do  this,  were  not 
withm  the  act  unless  they  actually  did  it.  (Jb)  (b)  At  Hertfoid 

assiiesoii  the 
4th  Match,  171  f,  one  Jane  Wenbam  received  sentence  of  death  under  thb  statute,  oo  a  oonvictioQ  for 
witehcral^  on  the  prosecution  oF  the  Rev.  Mr.  Bragg^ 

Sect.  6.  But  this  statute  of  James  is  repealed'  by  9  Geo.  2.  c.  5. 
which  enact3,  "  That  no  proceeding  shall  be. bad  against  any  per-  •  • 
son  for  witchcraft,  sorcery,  inelmntment,  or  conjuration,  or  for 
charging  another  with  such  crimes ;  and  that  whoever  shall  pre- 
'^  tend  to  exercise  those  arts,  or  shall  undertfdce  to  tell  fortunes, 
'^  or  pretend  by  crafty  science  to  discover  stolen  goods,  shall  be 
**  imprisoned  for  one  year,  stand  four  times  in  the  pillory,  and  find 
"  sureties  as  the  court  shall  think  fit.'' 


Of  Sodomy. 

All  unnatural  carnal  copulations,*  whether  with  man  or  beast,  ltCo.S6,  ST. 
seem,  to  come  under  the  notion  of  sodomy,  which  was  felony  by  p^^^^ 
the  ancient  common  law,  and  punishecl,  according  to  some  au^  4Bac  Ab.569. 
thors,  with  burning;  according  to  others,  with  burning  alive.Cl) 

Sec^.l.  But  at  this  day,  by  force  of  25  Hen.  8.  c.  6,  and 
5  Eliz.  c.  1 7.  this  offence  is  punished  in  the  same  manner  as 
other  felonies  which  are  excluded  fi'om  clergy .(2) 

Sect.  2.  In  every  indictment  for  this  offence  t^iere  must  be  the  itCo.  96,57.  . 

words  rem  habuit  veneream,  et  camaliter  cognovit;  md  conse-  5  Inst  58. 

quently  some  kind  of  penetration,  and  also  of  emission,  niust  be  ^q/^*^^^* 

proved ;  SedVide  i 
.  stTr.saa. 

(l)  According  to  Britton,  h.  6.  c.  9.  these  nnna-  those  that  are  present  aiding  and  abetting  are  all 

tural  offenders  were*  on  conviction,  committed  to  principals ;  the  statute  making  it  felony  generally  : 

the  flames.    Fleta,  b.  6.  c  33.  buries  them  alive  that  there  are  or  may  be  accessaries  before  and  af- 

within  the  earth.    And  the  Mirror,  a  1 .  s.  14.  con-  ter,  as  in  the  case  of  rape ;  but  although  none  of  the 

signs  them,  with  jost  indignation,  to  shameful  and  principals  are  admitted  to  their  clerj^,  yet  aooes- 

etemal  oblivion.  saries  before  and  after  are  not  excluded  from 

'  (3)  SirMathew  Hale,  1  H.  P.  C.  670,  says,  clergy. 
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Daffej'i  ctm,    proved ;  but  any  the  least  degree  18  sufficient^  and  emission  is 
1731.  nrimd  facie  an  evidence  of  penetration. 

HoUis's  case,  «t  ^  -^  "^ 

Lincoln,  1781 .    Prentice's  case.  Admiralty  Sess.  1786,  Crown  Circnit  AidsUmt,  17, 18 ;  and  tlie  case  ol 

Bex  ▼.  Wiseman,  Fortescoe's  Rep.  91  to  98. 

5  Bac  Ak  58.       Offences  more  immediately  against  God  not  capital,  are  by  the 

common  law, 

s^M^wr*  5ecf.  I.   First,  All  blasphemies  against  God;  as  denying  his 

s  S«r.  SM.  *      being  or  providence,  and  all  contumelious  reproaches  of  Jesus 
4  Comm.  59.      Christ. 

1  Blaok.  395^ 

11  Mod.  i4f.         Sect.  2.  Secondly,  All  profane  scoffing  at  the  Holy  Scripture, 
6tr.  416. 788.     or  exposing  any  part  thereof  to  contempt  or  ridicule. 

1  Boni,  SS5.    4  Comm.  41.    3  Bum,  E.  L.  SOI.    IStig.  65. 

iStr.1V.  80S.        Sect.S.  Thirdly,  Impostors  in  religion;  as  falsely  pretending 

to  extraordinary  commissions  from  God,  and  terrifying  or  abusing^ 
the  people  with  false  denunciations  of  judgmeiits,  &c. 

i)5f^it4^*  Sec^  4.    Fourthly,  All  open  lewdness  grossly  scandalous; 

1  Sid.  168.  ^P^^  ^  ^^'  ^^^^  ^f  those  persons  who  exposed  themselves  naked 

See  the  case  of  to  the  people  in  a  balcony  in  Covent  Garden  with  most  abomina- 

^1'  ^f^  ble  circumstances. 

Fort.  98. 

s  r.  Abr.  184.       Sect.  5.  Fifthly,  Seditious  words  in  derogation  of  the  estar 
C.  Jac  44. 4S1.  blished  religion  are  indictable,  as  tending  to  a  breach  of  the 

peace;   as  these,  "  Your  religion  is  a  new  relijpon;"   and," 
'*  Preaching  is  but  prattling,  and  prayer  once  a-*day  is  more  edi- 
fying/' 

1  Yen.  S93.  Sect.  6.  Sixthly,  Offences  of  this  nature,  because  they  tend 

Po^^sblf^*  to  subvert  all  religion  or  morality,  which  are  the  foundation  of 

Scobeli,  121.  ffovemment,  are  punishable  by  the  temporal  judges  with  fine  and 

4  Comm.  64.  imprisonment,  and  also  such  corporal  infamous  punishment  as  to 

14!  Rl^.^^  ^^  court  m  discretion  shall  seem  meet,  accordmg  to  the  heinous- 

'      *  ness  of  the  crime. 

Offences,  by  statute,  not  capital,  more  immediately  against 
God,  are  either  such  as  are  against  Rblioion  in  general,  or 
such  as  are  against  the  Established  Church. 

Offences  against  Religion  in  general  are  of  several  kinds. 

I.  Profanation  or  the  Load's  Day. 

Fairs  ilkaii  not        Sect.  1.  By  27  Hen.  6.  c«  5.  it  is  ordained,  "  That  all  manner 
^)^  ^  *i^  '^  of  fairs  tnd  markets  held  upon  the  high  and  principal  feasts,  as 

b^dLy!^«^  "  *"  *«  (««»^  ^f  *«  Ascension  of  our  Lord ;  in  the  day  of  Corpus 
inbarteat  time.  **  Christi;  in  the  day  of  Whitsunday;  in  Trinity  Sunday,  with 

"  other  Sundays;  and  also  in  the  high  feast  of  the  Assumption  of 
»*  our  blessed  Lady;  the  day  of  All  Saints;  and  on  Good  Fri- 
*^  day;  shall  clearly  cease  from  aU  shewing  of  any  goods  or  mer- 
*' chandizes  (necessary  victual  only  except),  upon  pain  of  for- 
**  feiture  of  all  the  goods  aforesaid  so  shewed,  to  the  lord  of  the 
"  franchise  or  liberty  where  such  goods,  contrary  to  this  ordi- 

**  nance. 
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**  naojce,  be  or  shall  be  shewed  (the  fodr  Sundays  ia  harvest  ex« 
**  cept)/' 

Sect*  9.    By  1  Jac.  1.  c.  22.  s.  28.  **  No  person  or  persons  Shoemakert 
*•  who  shall  occupy  the  mystery  or  occupation  of  a  cordwainer  or  ^?  ^^^i^ 
*'  shoemaker  shall  shew,  to  the  intent  to  put  to  sale,  any  shoes^  seU onaSon- 
**  boots,  buskins,  startops,   slippers   or  pantou£9es,  upon  the  day. 
**  Sunday,  upon  pain  of  forfeiture  for  every  pair  made,  sold, 
**  shewed,  or  put  to  sale,  three  shillings  and  four-pence,  and  the 
**  just  and  full  value  of  the  same/' 

Sect.  3.   By  3  Car.  1.  c.  1.  ''  There  shall  be  no  meetings,  as*  PastimeMportt, 
"  semblies,  or  concourse  of  people  out  of  their  own  parishes  on  °'  ^f***  *^!ii 

he  realm  of  England,  or  any  the  domi-  ^  Sundavi. 


"  the  Lord's  day,  within  the  realm  of  England,  or  any  the  domi-  ^q  Sundayi 
^'  nions  thereof,  for  any  sports  and  pastimes  whatsoever:  nor  any 
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bear-baiting,  bull-baiting,  interludes,  common  plays,  or  other 
unlawful  exercises  and  pastimes,  used  by  any  person  or  per^ 
'/  sons  within  their  own  parishes:  and  every  person  or  persons 
*'  oflfendin^  in  any  these  premises,  shaU  forfeit  for  every  offence 
*'  three  shdlings  and  four-pence,  the  same  to  be  employed  and 
**  converted  to  the  use  of  the  poor  of  the  parish  where  such 
*'  offence  shall  be  committed;  and  any  one  justice  of  the  peace  of 
**  the  cototy,  or  the  chief  officer  or  officers  of  any  city,  borough, 
**  or  town  corporate,  where  such  offence  shall  be  committed, 
*'  upon  his  or  ukeir  view,  or  confession  of  the  party,  or  proof  of 
any  one  or  more  witness,  by  oath,  shall  find  any  person 
offending  in  the  premises,  the  said  justice  or  chief  officer  or 
officers  shall  give  warrant,  under  his  or  their  hand  and  seal,  to 
the  constables  and  churchwardens  of  the  parish  or  parishes 
**  where  such  offence  shidlbe  committed,  to  levy  the  said  penalty 
^  so  to  be  assessed,  by  way  of  distress  and  sale  of  '*  the  goods  of 
f «  every  such  offender,  and  in  defiiult  of  such  distress  the  party 
*'  offending  shall  be  set  publicly  in  the  stocks  by  the  space  of  . 
**  three  hours." 

f  Sect.  4.  It  is  said  that  this  statute  does  not  prohibit,  but  4  Conun.  6S. 
rather  impliedly  allows,  any  innocent  recreation  or  amusement  to 
persons  within  their  respective  parishes,  even  on  the  Lord's  day^ 
after  divine  service  is  over. 

Sect,  5.  By  3  Car.  1.  c.  2.  s.  2.   ^'  If  any  butcher,  by  himself,  Botchen  shall 
"  or  any  other  for  him,  by  his  privity  or  consent,  shall  kill  or  sell  m*  >«'<  meat  on 
•*  any  victual  upon  the  Lord's  day,  eveiy  such  butcher  shall  foi^  ^"^y*- 
"  feit  and  lose  for  every  such  offence  the  sum  of  six  shillings  and 
•*  eight-pence." 

+  Sect.  6.  The  selling  meat  on  a  Sunday  was  no  offence  at  com- 
mon law,  and  therefore  an  indictment  for  this  offence  must  con- 
clude contra  formam  statuti.    But  if  the  offender  kee^open  shop,  i  Stm.  rot. 
the  usual  method  is  to  indict  at  the  sessions  for  the  nusanee.  Cra*  C.  C.  S7f  / 

Sect.  7.  By  29  Car.  2.  c«  7.  it  is  enacted,  "  That  no  trades*  No  worldly  la- 
*'  man,  artificer,  workman,  labourer,  or  other  person  whatsoever,  ^7aIliiii™iSaU 
^'  shall  do  or  exercise  any  worldly  labour,  business,  or  work  at  be  exenlwd  oa 
"  their  ordinary  callings  upon  the  Lord's  day,  or  any  part  thereof  Sunday,  except 
"  (worths  of  necessity  and  charity  only  excepted;)  and  that  every  Jl^fo^JSSw" 
**  persMi,  being  of  the  age  of  fourteen  years  or  upwards,  offend-  f  Bom,  rsr. 

**  ing 
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**  mg  in  the  pr^miae^^  shsdl,  for  evei^  sueii  otfance^.foFfeit  the 
sum  of  five  shillings :  and  that  no  person  or  persons  whatsoever 
shall  publicly  cry,  shew  forth,  or  expose  to  side,  any  wares,  mer- 
"  chandize,  fruit,  herbs,  goods  or  chattels  whatsoever,  upon  the 
"  Lord's  day,  or  any  part  thereof,  upon  pain  that  every  person  so 
"  offending  shall  forfeit  the  same  goods  so  cried  or  shewed  forth, 
or  exposed  to  sale. — And  on  conviction  before  one  justice, 
upon  view,  confession,  or  the  oath  of  one  witness,  the  justice 
''  may  issue  his  warrant  to  the  constables  or  churchwardens  to 
'^  seize  the  said  goods,  and  to  sell  the  same,  and  to  levy  the  said 
"  other  forfeitures  or  penalties  by  way  of  distress  and  sale;  or, 
'f  in  case  of  insufficiency,  to  pay  the  said  forfeitures  or  penalties, 
the  party  offending  may  be  set  publicly  in  the  stocks  by  &e 
space  of  two  hours — ^tbe  forfeitures  and  penalties  to  the  use  of 
**  the  poor;  saving  that  it  shall  be  lawful  for  the  justice, 'out  of 
such  penalties  and  forfeitures,  to  reward  the  informer,  so  as>tiie 
reward  exceed  not  a  third  part  of  the  forfeitures  and  penalties* 
But  it  is  provided,  that  nothing  in  this  act  shall  extend  to  the 
'  *^  prohibiting  of  dressing  of  meat  in  families,  or  dressing  or  selling 
**  of  meat  in  inns,  cooks'-shops,  or  victualling-houses,  for  such  as 
"  otherwise  cannot  be  provided;  nor  to  the  crying  of  milk  before 
"  nine  of  the  clock  in  the  morning,  or  after  four  of  the  clock  in 
"  the  afternoon.  And  no  person  shall  be  prosecuted  under  this 
'''  act,  unless  within  ten  days  after  the  offence  committed,^ 

P  m 

11  Mod.  114.  t  Sect.  8.  It  is  said  to  have  been  agreed  by  the  court,  that  an 
Cowp.  640.  indictment  will  lie  on  this  statute  against  a  baker  for  baking 
loaves  of  bread  or  rolls  on  the  Lord'«  day  in  the  usual  way  of  his 
trade,  because  that  is  not  a  work  of  necessity ;  but  that  it  willjiot 
lie  for  baking  puddings,  pies,  or  meat  for  dinners;  for  tbt  sab^ 
bath  is  more  likely  to  be  generally  observed  by  a  baker  ataying  at 
home  to  bake  the  dinners  of  a  number  of  families,  than  by  his 
going  to  church,  and  those  families  or  their  servants  staying  at 
home  to  dress  dinners  for  themselves ;  and  this  sort  of  exercise  of 
a  trade  not  only  falls  within  the  exception  of  "  works  of  necessity 
s  Burr.  780.      **  ^ud  charity ,''  but  is  also  within  the  proviso,  as  being  for  this 

purpose  a  cook's-shop;  it  being  as  reasonable  that  a  baker  should 
bake  for  the  poor,  as  that  a  cook  should  roast  or  boil  for  them. 

Cmpp  T.  Dor-  f  Sect,  9.  It  has  also  been  determined,  that  a  person  cannot 
den,  Cowp.  640.  be  convicted  of  committing  more  than  one  offence  on  the  same 
Corny.  Rep.  j^^  under  this  statute;  and  therefore  if  a  justice  proceed  to  con- 
10  Mod.  S6.      vict  an  offender  in  more  than  one  penalty  for  the  same  day,  it  is 

an  excess  of  judicature,  for  which  an  action  will  lie  before  the 

convictions  are  quashed. 

Brook  V.  MUi-       t  Sect.  fb.  But  perhaps  this  must  be  understood  only  where 

ktu,5Term       Uie  baking  consists  of  one  entire  and  continued  act;  for  it  has 

Rep.  609.         jjggj,  determined  on  the  statute  12  Geo.  2.  c.  36.  which  inflicts  a 

'  penalty  on  any  person  who  shall  sell  English  books  piratically 

printed  abroad,  that  two  penalties  may  be  incurred  on  the  same 

day,  it  the  acts  of  sale  be  distinct. 

.M«ckareJ  roaj  Sect.  11.  By  10  and  11  Will.  3.  c.  24.  s.  14.  for  regulating  the 
be  aoid  ou  Sim.  sale  offish  at  Biilinsseate  market,  "  the  a<St  shall  not  be  construed 

day.  ,  --S6  ^^^^ 
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**  to  prohibit  the  seUin^'of  mackairel  6efdre!or  itfter  divine  ser- 
*  vice  on  Sundays." 

f  Sect.  12.  By  21  Geo.  3.  c.  49.  "  Any  house,  room,  or  other  Public  debating 
place,  which  shall  be  opened  or  used  for  public  enteitainraent  •<>c»tle8,to 
or  amusement/  or  for  publicly  debating  on  any  subject  whatso-  l^^futl^or 
ever,  upon  any  part  of  the  Lord's  day,  called  Sunday,  and  to  monerifliMllDot 
which  persons  shall  be  admitted  by  the  payment  of  money,- oi'  ^beidonSin- 
**  by  tickets  sold  for  money,  shall  b^  deemed  a  disorderly  house  ^* 
or  place;  and  the  keeper  of  such  house,  room,  or  place,  shall 
forfeit  the  sum  of  two  hundred  pounds  for  every  day  that  such 
house,  room,  or  place,  shall  be  opened  or  used  as  aforesaid  on 
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^  the  Lord's  day,  to  such  person  as  will  sue  for  the  same,  and  be 
'*  otherwise  punishable  as  the  law  directs  in  cases  of  disorderh/ 
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houses;  and  the  person  managing  or  conducting  suoh  enter- 
tainment or  amusement  on  the  Lord's  day,  or  acting  as  master 
of  the  ceremonies  there,  or  as  moderator,  president,  or  chair- 
man, of  any  such  meeting  for  public  debate  on  the  Lord's  day» 
'^  shall  likewise,  for  every  such  offence,  forfeit  the  sum  of  one 
hundred  pounds  to  such  person  as  will  sue  for  the  same;  and 
every  door-keeper,  servant,  or  other  person,  who  shall  collect  or. 
receive  money  or  tickets  from  persons  assembling  at  such  house, 
room,  or  place,  on  the  Lord's  day,  or  who  shall  deliver  out 
tickets  for  admitting  persons  to  such  house,  room,  or  place,  on 
the  Lord's  day,  shall  also  forfeit  the  sum  of  fifty  pounds  to  such 
person  as  will  sue  for  the  same. 

t  Sect.  13.  By  21  Geo.  3.  c.  49.  s.  2.  "  Any  person  who  shall  The  penon  who 

"  at  any  time  hereafter  appear,  act,  or  behave  him  or  herself  as  ^^^  "^^ 
.^  '  .  ^L  i_     •       ^1  MJ  poblic  de- 

master  or  mistress,  or  as  the  person  having  the  care,  govern-  bAtingaode^to 

ment,  pr  management  of  any  such  house,  room,  or  p|ace  jii  which  penoDs 
*'  aforesaid,  shall  be  deemed  and  taken  to  be  the  keeper  thereof,  ^o^g*^*" 
'"and  shall  be  liable  to  be  sued  or  prosecuted,  and  punished  as  ibr money, thall 
*'  such,  notwithstanding  he  or  she  be  not  in  fact  the  real  owner  bocoD^deredae 
**  or  keeper  thereof:  and  wherever  any  such  house,  room,  or  **»«"■■*«' 
**  place,  shall  belong  to,  or  be  kept  by,  divers  persons  in  partner- 
ship, as  joint-owners  or  joint-keepers  thereof,  each  and  every 
sach  joint-owner  or  joint-keeper  of  such  house,  room,  or  place, 
shall  be  deemed  the  keeper  thereof,  and  shall  be  liable  to  be  sued 
''or  prosecuted,  and  punished  as  such:  and  any  house,  room,  or 
place,  at  which  persons  shall  be  supplied  with  tea,  coffee,  or 
any  pther  refreshments  of  eating  or  drinking,  on  the  Lord's 
day,  at  any  greater  prices  than  the  common  and  usual  prices  at 
**  which  the  like  refreshments  are  commonly  sold  upon  other 
*'  days  at  such  house,  room  or  place,  or  at  coffee-bouses,  or 
*'  other  houses  where  the  same  are  usually  sold,  shall  be  deemed 
a  house,  room,  or  place,  to  which  persons  are  admitted  by  the 
payment  of  money,  although  money  be  not  there  taken  in  the 
name  of  or  for  admittance,  or  at  the  time  when  persons  enter 
into  or  depart  from  such  house,   room,  or  place;  and  any 
**  house,  room,  or  place,  which  shall  be  opened  or  used  for  any 
*'  public  entertainment  or  amusement,  or  for  public  debate,  on 
**  the  Lord's  day,  at  the  expense  of  any  number  of  subscribers  or 
'<  contributors   to   the  carrying  on  ^  any  such  entertainment  or 
^  amiitemeaty  or  debate,  on  the  Lord  s  day,  and  to  which  per- 

''  sons 
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'^  sons  shall  be  sdoiitted  by  tickets,  to  wkieh  the  Bubacribera  or 
"  contributors  shall  be  intitled,  shall  be  deemed  a  house^  room, 
*^  or  place,  to  which  persons  are  admitted  by  the  payment  of 
**  money,  within  the  meaning  of  this  act/' 

Fenooiadver-       t  SecL  14.  And  by  21  Geo.  3.  c.  49«  s.  3.  *^  Any  person  ad- 

iiiin^or  fwb-     **  vertising,  or  causing  to  be  advertised,  any  public  entertainment 

||'^"8^P*^  **  or  amusem^it,  or  imy  public  meeting  for  debating  on  any  sub- 

t^^Lm^  day»  **  j^ct  whatsoever,  on  die  Lord's  day;  to  which  persons  are  to  be 

to  which  penoni  ^admitted  by  the  payment  of  money,  or  by  tickets  sold  for 

"®  *^""?^^  "  money,  and  any  person  printing  or  publishing  any  such  adver* 

forfe?£50.        **  tisement,  shall  respectively  forfeit  the  sum  of  fifty  pounds  for 

<'  every  such  offence,  to  any  person  who  will  sue  for  the  same." 

But  the  action  must  be  brought  within  six  calendar  months  after- 

the  offence  committed. 

Noctmer,  dri-      t  Sect.  15.  By  3  Car.  1.  c.  2.  it  is  enacted,  "  That  no  carrier 
T€r,  or  drover,    ^  with  any  horse  or  horses,  nor  waggonman  with  any  waggon  or 
^iteTd on    M  waggons,  nor  carman  with  any  cart  or  carts,  nor  wainman  with 
^'  **  any  wain  or  wains,  nor  drover  with  any  cattle,  shall,  by  them- 

selves, or  any  other,  travel  upon  the  Lord's  day,  upon  pain 
that  every  person  and  persons  so  offending,  shall  lose  and  for* 
*  feit  twenty  shillings  for  every  such  offence.'* 

Persons  travel-       f  Sect.  l6.  By  9Q  Car.  2.  c.  7.  8. 5. ''  If  any  person  or  persons 

lii3l*not"5iS-  *'  whatsoever,  who  shall  travel  upon  the  Lord's  day,  shall  be  then 

bed,diargetfa0  ''robbed,  no  hundred,  nor  the  inhabitants  thereof,  shall  be 

handled.     .      **  charged  with,  or  answerable  for,  any  robbery  so  committed, 

^  but  the  person  or  persons  so  robbed  shall  be  barred  from 

'*  bringing  any  action  for  the  said  robbery."    But  this  shall  not 

remove  from  the  inhabitants  of  the  counties  and  hundreds  the 

obligation  of  making  hue  and  cry* 

nieWatermaa'a  Sett,  17.  By  II  and  12  Will.  3.  c.  21.  s.  13. ''  The  Rulers  of 
Company  maj  <«  the  Waterman's  Company,  for  the  time  being,  or  the  major  part 
Satoto^i^oa  "  ^^  them,  on  their  respective  court-days,  may  appoint  any  num- 
SoDdaj.  **  ber  of  watermen,  not  exceeding  forty,  to  ply  and  work  on  any 

Lord's  day  between  Vauxhall  and  Limehouse,  at  such  common 
stairs  or  places  of  plying  as  to  the  rulers  shall  seem  most  con- 
venient for  the  carrying  and  recarrying  of  passengers  cross  the 
said  river  between  the  limits  aforesaid,  at  one  penny  each  p^r- 
'^  son  so  to  be  carried.  Xfie  amount  to  be  paid  to  the  Rulers  of 
''  the  Waterman's  Company  every  Monday  morning,  on  pain  of 
*'  forty  shillings." 

Hackney  Sect.  18.  By  9  Anne,  c.  23.  s.  20.  ''  It  shall  be  lawfuf  to  and 

mchesand  u  f^^  ^^y  licensed  haqkney  coachman  or  his  driver,  or  any  chair- 
on  SwiSjr.       **  xnvxny  to  ply  and  stand  vdth  their  coaches  and  chairs,  and  to 

**  drive  and  carry  the  same  respectively  on  the  Lord's  day,  vntbin 

''  the  limits  of  the  weekly  bills  of  mortality." 

Fnh  carriages        i"  &exA.  19*    By  2  Geo.  3.  c.  15.  **  Fish  carriages,  such  as  are 

may  pass  nd     u  described  in  tfae  act,  shall  be  dlowed  to  tra:vel,  pass,  and  be 

»us  on  on-    ^  ([ra^ini,  on  Sundays  and  holydays,  on  any  road,  whether  laden  or 

**  returning  empty;  and  the  h(Nrse  or  horses  which  sbdl  retom 

**  from  drawing  any  such  fish  carriage,  although  rode  on  by  any 

^  driver  of  any  such  fish  carriage,  or  chawing  back  any  empty  fish 

**  carriage. 
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^  Gtriiage,  shall  ako  be  allowed  to  pass  on  Sundavs  and  holy- 
**  dajs  on  any  ioad>  withoat  any  driver  of  any  such  fish  carriage, 
^  or  the  rider  on  any  such  horse  as  aforesaid,  incurring  any  pe- 
'f  nalty  for  so  travelhng  therewith." 

t  Sect^  20*  By  13  Geo.  3.  c.  80.  ''  If  any  person  or  persons  Oame  sliall  not 
'^  shall  upon  a  Sunday,  or  on  Christmas-day,  in  the  daytime,  bekiUcdby  any 
*'  knowingly  and  wilfully  take,  kill,  or  destroy,  any  hare,  phea-  Jsunday   '*** 
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sant,  partridge,  heath  game,  or  moor  game;  or  shall  upon  a  Chiutmat-day. 
Sunday,  or  on  Christmas-day,  use  any  gun,  dog,  net,  or  engine, 
fortakmg,  killing,  or  destroying,  any  hare,  pheasant,  partridge^ 
'*  moor  game,  or  heath  game;  every  such  person. shall  rorfeit,  for 
''  the  first  offence,  any  sum  not  exceeding  twenty  pounds,  nor  less 
than  ten  pounds ;  and  for  the  second  offence,  any  sum  not  ex- 
ceeding thirty  pounds,  nor  less  than  twenty  pounds;  on  convic- 
^*  tion  before  one  justice  on  the  oath  of  one  witness:  but  if  infor- 
**  mation  shall  be  made  on  oath  by  one  witness^  before  one 
**  justice,  against  any  person  offending,  and  it  shall  appear  that  he 
''hath  already  been  convicted  of  a  first  and  second  offence,  such 
justice  may  commit  him  to  the  common  gaol,  or  house  of  cor- 
rection^ till  the  next  general  quarter-sessions,  unless  he  enter 
**  into  a  recognizance  widi  two  sureties  to  appear  at  such  ses- 
*'  sions,  to  be  heard  by  indictment,  for  such  third  offence;  and, 
**  on  conviction,  shall  forfeit  and  pay  fifty  pounds,  or^  on  neglect 
''  or  refusal,  be  committed  to  the  common  gaol,  or  house  of  cor- 
"  rection,  for  not  less  than  six  nor  more  than  twelve  months/^ 

+  Sect.  21.  By  29  Car.  2.  c.  7-  s.  6.  "  No  person  or  persons,  Ci?il  process 
**  upon  the  Lord's  day,  shall  serve  or  execute,  or  cause  to  be  *^^'  >^  ^ 
**  served  or  executed^  any  writ,  process,  warrant,  order,  judg-  ^^^^^^ 
**  ment,  or  decree,  (except  in  cases  of  treason,  felony,  or  breach  of  day. 
**  the  peace,)  but  that  the  service  of  every  such  writ,  process* 
**  warranty  order,  Judgment,  or  decree,  shall  be  void  to  all  intents 
**  and  purposes  wnatsoever;  and  the  person  or  persons  so  serving 
**  or  executing  the  same,  shall  be  as  liable  to  the  suit  of  the  party 
**  grieved,  and  to  answer  damages  to  him  for  doing  .thereof,  as  if 
'^  he  or  they  had  done  the  same  without  any  writ,  process,  war- 
''  rant,  order,  judgment^  or  decree  at  all." 

i*  Sect.  22.  Before  the  passing  of  this  statute  all  ministerial  acts  (a)  9  Co.  66. 
done  on  a  Sunday  were  lawful  ;(a)  and  now  a  warrant  of  justices  ^^'c^SJ* 
of  the  peace  for  good  behaviour  ;(i)  an  escape  warrant ;(c)  the  Cro.C«r.6oi 
lord  chancellor's  warrant,  or  an  order  of  commitment  for  a  con-  (i:)6Mod.f3i. 
tempt  ;(c2)  process  on  an  indictment,  or  citation  of  the  spiritual  (J^^^'kqa, 
court,(e)  may  be  executed  on  a  Sunday,  for  they  are  within  the  (Ji  ^u^]  55. 
exception  of  the  statute.    But  persons  who  are  bail  to  the  sheriff  std  fu. 
cannot  take  the  principal  on  a  Sunday  to  surrender  him;(f)  nor  ^|  ^  ^P* 
can  a  man,  as  has  been  before  held,(jf)  be  taken  on  a  Sunday  on  (^)  1  aul.  55. 
an  attachment  for  non-performance  of  an  award.(A)  (l)iTennBep. 

II.  Profane  Cubsimo  and  Swearing. 

Sect.  23.    By  19  Geo.  2.  c.  21.  "  If  any  person  or  persons  ThepcMWeioii 
"  shaO  profanely  curse  or  swear,  and  be  thereof  convicted,  on  the  ^!^1!^^? 
**.  oath  of  any  one  or  more  witness  or  witnesses,  before  any  one  and  Uiemodeof 
'^  justice  of  the  peace  for  any  county,  city,  riding,  division,  or  ponblinciit. 
*'  liberty,  or  before  the  mayor,  justice,  baiUff,  or  other  chief  ma-  a  Mod.  59. 

**  gistrate^ 
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9  Mod.  96S*  ''  gifltrate^  6f  any  city  or  town  corporate,  or  by  the  confession  oT 
Sajer,  304^  t'  the  party  offending,  every  person  or  persons  so  offending  shall* 
608.^^*  ^  '  "  forfeit  and  lose  the  respective  sums  hereinafter  mentioned,  that 
2Ld.Ba7.136O.  '^  is  to  say-r— every  day  labourer,,  common  soldier,  common  sailor,* 

and  common  seaman,  ppe  shilling — and  every  other  person 
under  the  degree  of  a  gentleman,  two  shillings — and  every  per- . 
^  son  of  or  above  the  degree  of  a  gentleman,  five  shillings;  and. 
**  in  case  any  siich  person  or  persons  shall,  after  conviction^ 
^  offend  a  second  time,  every  such  person  shall  forfeit  and  lose 
**  double;  and  for  every  other  offence  after  a  second  conviction, 
''  treble  the  sum  first  forfeited  by  any  offender  for  profane  curs-. 
**  ing  and  swearing  as  aforesaid.'^ 

•  > 

Justice  may  S^^^*  ^^-  ^7  ^9  Geo.  2.  c.  £1.  s.  2.  ^'  In  case  any  person  or 

convict  on  bis     **  persons  shall  profanely  swear,  or  curse,  in  the  presence  and ' 
own  heanng,      u  hearing  of  any  justice  of  the  peace,  &c.,  he  may  convict  every' 
**  such  offender  as  aforesaid,  without  any  other  proof/' 

The  constable  t  Sect.2i5.  By  IQ  Geo.  2.  c.  21.  s.  3.  "  In  case  any  person  shall 
shall  immedi-  '' profanely  8 Wear  or  curse  in  the  presence  and  hearing  of  any. 
atel J  apprehend  u  constable,  petty  constable,  tythingman  or  other  peace  officer, 
cune  and  swear  "  they  and  each  of  them  shall,  if  the  offender  be  unknown  to 
in  his  presence,  <*  them,  seize,  secure,  and  cletain  the  such  offender,  and  forthwith 
^^  **  carry  him  before  the  next  justice,  8cc. ;  and  if  any  perison  so . 

*^  profanely  swearing  and  cursing  in  the  presence  or  hearing  of^ 
any  such  constable,  &c.  shall  be  known  to  him  or  them,  he  or, 
they  shall  sp'^eedily  make  information  before  some  justice,  &c." 

Justices  sliaU  t  Sect.  26.  By  19  Geo.  2.  c.  21.  s.  4.  '^  And  every  such 
immediately  '^  justice,  8cc.  shall,  immediately  upon  information  given  upon 
deni*ando«"  *'  ^^^^  of  any  such  constable,  8Cc.  or  of  any  other  person  whatso- 
non-payment  of  ''  ever,  cause  the  offender  to  appear  before  him,  and,  upon  such  / 
penalty  send  «  information  being  proved  as  aforesaid,  convict  such  offender ;. 
hooBeofwmc"  "  ^^^  ^  ^^^^  offender  do  not  immediately  pay  down  the  respec- 
tion.  ''  tive  sum  so  forfeited,  or  give  security  to  the  satisfaction  of  the 

''justice,  &c.  before  whom  the  conviction  is  m^e,  he  shall  be 
"  committed  to  the  house  of  correction,  to  be  kept  to  hard  lat)our^ 
*'  for  ten  days." 

But  If  they  are  t  Sect.  27-  But  by  19  Geo.  2.  c.21.  s.  5.  "  In  case  any  com- 
soidien  or  ''  mon  soldier  belon^ng  to  ilny  regiment  in  his  majesty's  service, 
sailors,  Uiey       a  ^j.  j^^y  common  sailor  or  common  seaman  belontrms:  to  any  ship- 

shall,  on  non-       ..  ilhl  -^jr  ^  .^o  X*^ 

payment,  be  set     ^'  vessel.  Shall  be  convicted  of  profane  cursing  or  sweanng  as 
in  the  stocks.     "  aforesaid,  sCnd  shall  not  immediately  pay  down  the  penalty,  or 
"  give  security  as  aforesaid,  and  also  the  costs ;  he  shall,  instead 
of  being  conmiitted  to  the  house  of  coirrecdon,  be  ordered  to 
be  publicly  set  in  the  stocks  for  the  space  of  one  hour,  for  every 
single  offence,  and  for  any  number  of  offences,  whereof  he 
"  shall  be  convicted  at  one  and  the  same  time,  two  hours.'' 
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Connction  by  +  Sect.  28.  By  19  Geo.  2.  c.  2 1 .  s.  8.  "  Every  justice  shall  cause 
the  justice  shall ''  the  conviction  t9  be  drawn. up  in  the  form  as  described  in  the 
be  final.  «  ^^j .  ^hich  said  form  and  conviction  shall  not  be  liable  to  be. 

*  "  removed  by  certiorari  into  his  majesty's  court  of  King's  Bench, 

"  but  shall  be  deemed  and.  taken  to  be  final  to  all  intents  and 

**  purposes  whatsoever." 

Sect. 
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Sect.  ^.  By  ^  Geo.  2.  c.  dSi   ''  Persons  belonging  to  his 
'^  majesty's  ships  of  war  gttilt^  of  profane  oaths  or  curses,  shall  j 

'*  incur  such  punishment  as  a  court  martial  shall  impose.* 

III.  Drunkenness. 

Sect,  SO.  By  4  Jac.  1.  c.  5.  "  All  and  every  person  and  persons  Penons  con- 
"  who  shall  be  drunk,  arid  of  the  same  offence  of  drunkenness  ''wt^do^dninfc*. 
**  shall  be  lawfully  convicted,  shall,  for  every  such  offence,  forfeit  ^fiTcshillinM! 
*'  and  lose  five  shillings,  to  be  paid  within  one  week  after  cour  t  Jbc.  i.  c.  p. 
'*  viction,  to  the  churchwardens  of  the  parish  where  the  offence  i  »*^*V  ^'%  . 
"  shall  be  committed,  for  the  use  of  the  poor ;  and  on  refusal  or  fij^,t%r[ 
"  neglect  to  pay  the  same,  it  may  be  levied  by  warrant,  or  pre-  i  Ctr.i.c.4. 
'*  cept,  from  the  convicting  magistrate ;  or,  if  the  offender  shall  J^J  Ca.  «85. 
''  be  unable  to  pay  the  same,  he  shall  be  committed  to  the  ' 

"  STOCKS  by  the  space  of  six  hours  for  every  offence." 

IV.  Reviling  the  Sacrament. 

Sect.  31.  By  the  statute  1  Edw.6.  c.  1.  repealed  by  1  Mary,  Penona reviling 
c.  2.  and  revived  by  1  Eliz.  c.  1.  it  is  enacted,  "  that  whoever  shall  the  sacrament 
**  deprave,  despise,  or  contemn  the  blessed  sacrament  of  the  sJi^^/^[^* 
^*  Lord's  Supper,  in  contempt  thereof,  b3r*contemptuous  words^^  suffer  imprisoa- 
**  or  by  any  words  of  depraving,  despising,  or  reviling ;  or  shall  ment 
*^  advisedly  in  any  otherwise  contemn,  despise,  or  revile  the  said 
**  most  blessed  sacrament,  shall  suffer  imprisonment,  and  make 
"  fine  and  ransom  at  the  king's  will  and  pleasure." 

Sect.  32.  By  S  Jac.  k  c.  21.  **  Whoever  shall  i^se  the  name  of  To  ridicule  the 
*'  the  Holy  Trinity  profanely  or  jestingly,  in  any  stage  play,  inter-  Holy  Trinity, 
"  lude,  or  show,  shall  be  liable  to  a  qui  tarn  penalty  of  ten  '^j^J  ^^^ 
*'  pounds." 

Sect.  33.  By  1  Will.  3.  c.  18.  s.  17.  "  Whoever  shall  deny  in  Penalty  on  de- 
«  his  preaching  or  writing  ^  the  doctrine  of  the  blessed  Trinity,  °y*"8  ^  '^"" 
**  shall  lose  all  benefit  of  the  act  for  granting  toleration,  &c/'         "^  ^' 

Sect.  34.     I  shall  not  mention  the  offences  against  2  &  3  Feasb  and  fasts. 
Edw.  6.  c.  19.  and  5  Eliz.  c.  5.  relating  to  fasts  and  fish-days,  \^"^  ^^' 
because  it  is  expressly  declared,  that  those  statutes  are  enacted 
merely  on  a  political  account ;  and  it  is  made  penal  to  affirm  that 
any  eating  of  fish,  or  forbearing  of  flesh  mentioned  therein,  is 
necessary  to  salvation,  or  that  it  is  the  service  of  God. 

Of  Offences  against  the  Established  Church. 

Offences  against  the  established  church  are,  such  as  con- 
cern all  persons  in  general;  such  as  more  immediately  relate  to 
those  of  the  Popisih  religion ;  and  such  as  more  immediately 
regard  Protestant  dissenters. 

Those  which  concern  all  persons  in  general  are.  First, 
Against  the  Common  Prayer.  Secondly,  Nonconformity., 
Thirdly,  In  teaching  school  without  conforming  to  the  church, 
Fourthly,  In  not  coming  to*  church. 

I.  Offences  against  the  Common  Prayer. 

Sect,  1 .  As  to  which  it  is  to  be  observed,  that  by  2  &  3  Edw.  4  Comm.  50. 

-  6.  lLeT.S95, 
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Call.  5#  6, 7« 
Gib.  959. 
S  Bun,  £.  L. 
SSO. 


Form  of  Ihe  in* 
dictinent, 
3  Mod.  rd. 


Dyer,  fOS. 
lLco.f95. 


Ra  V.  Sparks. 
3  Mod.  78. 
See  the  mdict- 
nent  at  large, 
t  Show.  447* 


Gib.  963. 
5  Co.  Cawdi^'f 
case,  5,  6. 
Poph.59. 
f  R.  Abr.  nt. 


Fu2e  7  &  a  sec- 
tions  of  this  act, 
fhe  13  &  14 
Car.  t.  c.  4. 

inforoedbr 
3  Ann*  c  5. 
aiidnGeo.S. 
ch.33. 
SSh9wer,53. 


6r  c.  1.  and  6  Edw,  &•  c  1.  which  were  repealed  by  1  Maiy.  2. 
c.  i2.  and  revived  by  1  Elis.  3.  £.  the  common  pba yes  book 
was  first  established  under  severe  penalties ;  but  the  same  penal^ 
ties  being  repeated  and  enlarged  by  1  Etiz.  c.  2.  and  13  ^  14 
Car.  2.  C.4.  which  enacts  the  nse  of  the  same  Common  Prayer 
with  some  alterations,  those  statutes  of  Edward  the  sixth  seem, 
at  this  day,  to  be  of  little  use. 

Sect.  2.  By  1  Eliz.  c.  2.  s.  4,  5,  6.  ''  If  any  parson,  vicar,  or 
'^  other  whatsoever  minister,  that  ought  to  say  the  said  Common 
''  Prayer,  Sec.  shall  refuse  to  use  it  in  such  church,  8Cc.  or  other 
"'  place  where  he  should  use  to  minister  the  same,  or  wilfully  or 
''  obstinately  standing  in  the  same,  use  any  other  form,  or  speal^ 
'^  any  thing  in  derogation  of  the  said  book,  or  any  thing  therein 
''  contained,  he  forfeits  for  the  first  offence,  one  year's  profit  of 
"  all  his  spiritual  promotions,  and  shall  suffer  six  months  impri- 
'^  sonment ;  and  for  the  second  offeifce,  shall  be  deprived,  &c#" 

In  the  construction  of  this  act  it  has  been  resolved. 

Sect.  3*  First,  That  under  the  words  ''  parson,  vicar,  or  othes 
''  whatsoever  minister*  that  ought  or  should  say  the  said  ConH 
''  mon  Prayer,)  Su;.'*  those  clergymen  who  have  no  cure  are 
included,  as  much  as  those  who  have  one,  and  that  they  are 
punishable  for  using  any  other  form.  Sec*  inasmuch  as  by  their 
ordination  they  are  ob%ed  to  officiate  in  the  offices  of  the 
church,  &c.  and  it  is  said  that  they  are  sufficiently  shewn  to  be 
in  holy  orders  by  the  word  clericus  in  an  indictment. 

f  Sect.  4.  The  indictment  also  must  allege  that  the  party  not 
only  used  another  form  of  prayer,  but  that  he  used  it  instead  of 
that  prescribed  by  the  book  of  Common  Prayer,  for  otherwise 
every  parson  might  be  indicted  that  used  prayers  before  his 
sermon  other  than  such  as  are  required  by  the  book  of  Common 
Prayer;  and  therefore  where  a  parson  was  indicted  for  nsing 
alias  preces  in  the  church  et  alio  tnodo  than  mentioned  in  the  said 
book,  and  concluded  contra  formam  statuti,  the  court  quashed 
the  indictment. 

Sect.  5.  Secondly,  That  this  statute  being  not  only  in  the 
affirmative,  but  also  expressly  saving  the  jurisdiction  of  ecclesias- 
tical courts,  does  not  restrain  them  from  proceeding  against 
these  offenders  in  their  own  methods,  as  disturbers  of  the  unity 
and  peace  of  the  church;  and  consequently  that  such  persons 
may  be  deprived  by  the  said  court,  according  to  the  course  of 
the  spiritual  law,  for  the  first  offence. 

Sect.  6.  Also  it  is  further  enacted,  by  1  Eliz.  c.  2.  s.  9.  "  That 
if  any  person  shall  in  plays,  songs,  or  other  open  words,  speak 
any  thmg  in  derogation,  depraving  or  despising  of  the  said 
book,  file,  or  by  open  fact  compel,  or  otherwise  procure  or 
maintain  any  minister  to  say  any  Common  Prayer  openly,  8cc. 
in  other  form;  or  shall,  by  any  of  the  said  means,  let  any 
minister  to  say  the  said  Common  Prayer,  Sec.  he  shall  forfeit 
one  hundred  raarics  for  the  first  offence,  and  four  hundred  for 
the  second,  8lc.  (which  if  he  pay  not  within  six  weeks  after 
conviction,  he  shall  suffer  six  months  imprisonment  for  the 

"  first 
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^«  first  o£fbnee,  and  twdfe  for  tlie  second),  and  for  the  third 
**  oflfence  shall  forfeit  all  hit  goods  and  chattels,  and  shall*  suffer 
**  imprisonment  for  life/' 

Sect*  7*  It  has  been  made  a  question  in  the' construction  of  Dyer,S03iSSi. 
this  clause*  whether^  if  the  party  die  within  six  weeks,  the  said 
forfeiture  be  not  discharged,  since  by  the  act  of  God  the  election 
of  paying  it,  or  suffering  imprisonment  in  lieu  of  it,  is  taken 
away. 

t  Sect.  8.  But  by  31  Geo.  3.  c.  32.  s.  3.  "  No  person  pro-  See  die  act 
**  fessing   the   Roman  Catholic  religion,  who  shall  take  and  moieatlwigr, 
**  subscribe  the  oath  therein  mentioned,  shall  be  conricted  or  '^^ 
**  prosecuted  upon  this  act.*' 

Of  Nonconformity  in  Office. 

Offences  in  accepting  or  holding  an  office  without  due  con- 
formity to  the  church,  consist — First,  In  not  receiving  the 
sacrament  both  before  and  after  the  acceptance  of  an  office. — 
Secondly,  In  going  to  any  other  place  for  religious  worship 
than  Church,  during  the  continuance  in  an  office* 

I.  As  to  the  First  of  these  offences. 

Secf.  1.  It  is  enacted  by  the  Corporation  Act,  13  Car.  2.  st.2.  Erery  member 
c.  1.  s.  12.  **  lliat  no  person  or  persons  shall  be  placed,  elected,  ofaCorpon^on 
••  or  chosen  in  or  to  any  office  of  mayor,  alderman,  recorder,  sacramratf** 
''  bailiff,  town  clerk,  common  councilman,  or  other  office  of 
"  magistracy,  or  place,  or  trust,  or  other  employment  relating  to 
^*  or  concerning  the  government  of  any  city,  corporation,  borough, 
^  cinque  port,  or  other  port  town,  that  shall  not  have,  VHthin  one 
year  next  before  such  election  or  choice,  taken  the  Sacrament 
of  the  .Lord's  Supper  according  to  the  rites  of  the  Church  of 
England,  and  in  de&ult  hereof  every  such  placing,  election, 
**  and  choice  shall  be  void." 


ti 


f  Sect.  ^*  But  by  5  Geo.  1.  c.  6.  s.  3. ''  All  and  every  person  Sot  corpomtora 
and  persons  in  actual  possession  of  any  office  that  are  required  who  hsre 
by  the  above  act  to  take  the  sacrament  of  the  Lord's  Supper,  ?2l^S!^J!L_ 

,,     ■'.  .  .  -    ^         1  •       1     ,•  1     •       •        *'^   X    tike  the  aacri- 

'*  Within  one  year  next  before  his  election  or  choice  into  such  ment  »hal]  be 
**  office,  shall  be  confirmed  in  their  several  and  respective  offices  estaUiBbed  in 
"  and  places,  notwithstanding  their  omission  to  Uke  the  sacra-  J^^rawwTor 
**  ment  as  aforesaid,  and  shall  be  indemnified,  freed,  and  di»*  prosecuted  for   * 
'f  charged  of  and  from  all  incapacities,  disabilities,  forfeitures,  soch  omission 
**  and  penalties  arising  from  sudi  omission;  and  none  of  their  ^'^^/^ 
'*  acts,  nor  thd  acts  not  yet  avoided  of  any  who  have  been  mem- 
"  bers  of  any  corporation,  or  in  actual  possession  of  such  offices, 
shall  be  questioned  or  avoided  for  or  by  reason  of  such  omis- 
sion; but  all  such  acts  shall  be  and  are  hereby  declared  to  be 
as  good  and  effectual  as  if  all  and  every  such  person  and  per- 
**  sons  had  taken  the  sacrament  of  the  Lord's  Supper  in  manner 
**  aforesaid;  nor  shall  any  person  or  persons  who  shall  be  here- 
''  after  placed,  elected,  or  chosen  in  or  to  any  the  offices  afore- 
^  said,  be  removed  by  the  corporation  ot  otherwise  proaeciited 
**  for  or  by  reason  of  such  omission;  nor  shall  any  incapacity, 
**  disability,  forfiutore,  or  penalty  be  incunred  by  reasoii  of  the 

**  same. 
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y  MaxOf  unless  sttch  person  be  so.  removed,  or  sudi  proseeation 
*^  be  comaieiicec}  within  six  months  after  such  person  be  placed- 
'^  or  elected  into  his  respective  office  as  aforesaid;  and,  in  case 
"  of  a  prosecution,  the  same  shall  be  carried  on  without  wilful 

"  delay." 

» 

ritcg.47.  t  Sect,  3.  It  has  been  held,  that  persons  chosen  in  bare  free- 

men of  a  corporation,  if  they  have  no  share  in  the  magistracy  or 
government  thereof,  need  not  take  the  sacrament. 

Tuftono.  Ne-  t  Sect.  4.  If  a  person  be  duly  chosen  alderman  of  a  .borough, 
▼iQfQD,  2.Ld.  and  obtain  a  mandamus  to  the  mayor  to  swear  him  in,  and  the 
^2. 585*'        mayor  return  that  he  was  not  elected  alderman  as  by  the  writ  is 

supposed,  the  plaintiff,  on  the  trial  .of  an  issue  on  this  return, 
must  prove  that  he  had  received  the  sacrament  within  one  year 
before  his  election,  according  to  the  statutes  13  Car.  2.  st.  2.;  for 
never  having  been  admitted  into  the  office,  he  is  not  within  the 
'5  Geo.  1.  c.  6.  although  six  months  had  expired  from  the  time 
of  his  election;  for  it  is  the  possession  only  that  is  protected  by 
that  act. 

Crawford  «.        '   t  '^^^^  ^*  ^^^  ^  &  person  be  dbcted  town  clerk,  and  obtain  a 
Powell,  t  Burr,  mandamus  for  the  delivery  of  the  common  seal,  books,  papers, 
1  BL*ReD  2«9  ^°^  records  of  the  corporation,  add  afterwards  bring  an  action 
^'      '  for  falsely  returning  that  he  was  not  duly  elected  town  cleiic,  the 
plaintiff  need  not  prove  that  he  had  received  the  sacrament  pur- 
suant to  the  13  Car^  2.  st  2.  although  the  return  to  the  man^ 
damus  were  made  within  six  months  after  his  election;  for,  since 
the  3tatute  5  Geo.  1 .  c.  6.  s.  3.  the  election  of  a  person  who 
)iad  not  taken  the  sacrament  within  a  year  next  preceding  it  is 
pot  void,  but  only  voidable  by  a  removal  or  prosecution  within 
six  months,  and  therefore  after  an  undisturbed  possession  for 
that  time  the  election  is  confirmed  and  become  a|)solute.. 

Marten  9.  Jen-  f  Sect.  6.  So  if  a  mayor  is  to  be  chosen  from  among  the  jurats 
kmi^  t  Stra.      ^(  ^  corporation,  and  a  person  be  chosen  a  jurat  without  having 

received  the  sacrament  within  one  year  previoua  to  his  .election, 
and  after  the  expiration  of  six  months  without  removal,  or  pro- 
secution, he  is  chosen  mayor,  the  statute  of  5  Geo.  1.  c.  6.  wilF 
operate  so.  as  to  give  him  the  benefit  of  non-prosecution,  and* 
remove  his  incapacity  and  disability  arising  from  having  neglected 
to  receive  the  sacrament  within  the  year  before  he  was  choaen* 
jurat. 

Rex  V.  Monday,  .  t  Sect.  ?•  But  although  the  statute  5  Geo.  1.  c.  6.  after  the 
Cowp.  5t9.  expiration  of  six  months,  operates  as  a  protection  to  the  posses- 
sion, yet  if  the  objection  to  the  not  having  received  the  sagrament 
within  a  year  previous  to  the  election  be  recently  made  before  any 
possession,  it  will  not  bar  the  remedy :  as  if  the  person  elected, 
upon  being  refused  to  be  sworn  in,  applies  for  a  mandan^us,  the^ 
fact  of  his  not  having  received  the  sacrament  would  be,  a  suf- 
ficient ground  of  refusal. 

Harrison  9. 

Erans,  Cowp.  t 'Sec^.  8.  The  Statute  13  Car.  2.  st.  2.  not  only  creates  a  dis-' 

?Bu^^k  L.  ^^^^  ."^  .^®  person  elected  to  hold  the  office,  but  operates  as* 

168!*"^  *  prohibition  to  the  electors,  for  it  was.  made  to  exclude  dissenters 

Etpinaiae  Dig.  from  office,  and  to. disable. dien|  from  serving;  and  therefore  if  a- 

^9.  ,                                                                      t>rotestant 
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Pfote$<mt  disoeiiter  be  elected  to  the  office  of  sfaieriff,  and  sued, 
Hpoa  a  bje  law  of  the  corporation,  for  a  fine  for  not  taking  upon 
hiim  the  office,  he  may  plead  the  Corporation  Act,  and  the  Tolera- 
tiott  Acty  1  Will,  and  Mary,  c.  18.  m  bai;  to  such  action. 

f  Sect.9*  But  although  a  person  who  has  not  received  the  Rex  v.  Read, 
sacrament  within  one  year  is  not  eligible  to  any  office  within  the.  %^^'J^' 
.meaniBg  of  the  13  Car.  2.  st.  9.  yet  it  has  been  adjudged  to  be  SaT.49. 
no  excuse*  for  a  person  bound  to  accept  of  a  corporation  office, 
that  he  is  disabled  to  feceive  the  sacrament  by  having  been 
excominunicated ;  for  it  is  incumbent  on  suirh  person  to  remove 
the  disabilily. 

Se^.  10.  By  the  Test  Act,  25  Car.  2.  c.  2,  it.  is  enacted,' All Deno^s 
V  That  all  and  every  person  or  persons  that  shall  be  i^dmitted,  ^^  "^^^ 
entered,  placed,  or  taken  into  any  office  or  offices,  civil  or  ndfitary^or 
military,  or  shall  receive  any  pay,  salary,  fee,  or  wages  by  lunlngany 
reason  of  any  patent  or  grant  of  his  majesty,  or  shall  have  com-  ^^  <rf  troil 

,  ii«  ?  %      v'  '  !•!•  undet  the 

mand  or  place  of  trust  from  or  under  his  majesty,  his.heirf  or  crown,  shall  noi 
successors,  or  by  his  or  their  authority,  or  by  authority  derived  onit  take  the 
fix>m  him  or  them,  within  England,  Wales,  or  Berwick  upon  <»«><rf"Megi-^ 
*'  Tweed,  or  in  his  majesty's  navy,  or  in  the  several  islands  of  m^^d^ns- 
**  Jersey  and. Guernsey,  or  that  shall  be  admitted  into  any  service*  ceive  the  sacra- 
*'  or  employment  in  his  majesty's  household  or  fieunily,  shall  take  '^^°^1^^  ^^ 
**  the  several  oaths  of  supremacy  and  allegiance  (a),  and  at  the  suhiccibe  Uie 
''  same  time  shall  make  and  subscribe  the  Test,  and  shall  also  Test 
receive  the  Sacrament  of  the  Lord's  Supper  according  to  the  Cartfa.  478. 
usage  of  the  church  of  England,  in  some  public  church  upon  (a)  As  redted 
some  Lord's  day,  commonly  called  Sunday,  immediately  after  ^  ^^*  ^*  ^'  ^* 
divine  service  and  sermon:    And  all  and  every  person  or  per- 
sons aforesaid,  that  do  or  shall  neglect  or  rdfuse  to  take  the 
said  oaths  and  sacrament,  shall  he  ipso  facto  adjuc^ed  incapablo 
**  and  disabled  in  law  to  all  intents  and  purposes  whatsoever  to 
have,  occupy,  or  enjoy  the  said  office  or  offices,  employment  or 
employments,  or  any  part  of  them,  or  any  profit  or  advantage 
appertaining  to  them  or  any  of  them;  and  every  such  office  and 

Elace,  employment  and  employments,  shall  be  void,  and  is 
ereby  adjud^d  void;  and,  on  conviction  by  information,  pre- 
^*  sentment,  or  indictment,  shall  be  disabled  in  law,  &c.  and  shall  it  has  been 
"  forfeit  five  hundred  pounds. — But  this  act  shall  not  extend  to  qaeationed 
*'  married  women;  to  persons  under  eighteen  years  of  age;  to  jJf^'e^J^, 
persons  beyond  seas;  or  to  persons  non  compos  mentis;  or  to  to  the  Censor  of 
constables,  churchwardens,  overseers,  surveyors  of  the  high-  the  College  of 
"  way,  or  any  like  inferior  civil  officer;  or  to  any  office  of  forester  ^^^2^*^478' 
"  or  keeper  of  any  park,  chase,  warren,  or  game;  or  bailiff  of  any  5  Mod,  4si. 
'I  manor  or  lands,  nor  to  any  like  private  officers.''  3  Born.  2&8. 

.  fSect.  11.  By  1  Geo.  1.  c.  13.  s.  2.  "  All  and  every  person^u  heads  of 
"  and  persons,  as  above  described,  and  all  ecclesiastical  persons,  colleges,  ^^J^ 
**  heads  or  governors- of  what  denomination  soever,  and  all  other  ^^attomies,*" 
*'  members  of  colleges  and  stalls  in  any  university,  that  are  or  &c.  shall  take 
'*  shall  be  of  the  foundation,  or  that  do  or  shall  enjoy  any  exhi-  ^^^^J^^^ 
bition,  being  of  or  as  soon  as  they  shall  attain  the  age  of  xest^ct. 
eighteen  years,  and  all  persons  teachira  or  reading  to  pupils  in 
any  university  or  elsewhere^  and  all  schoolrmasters  and  ushers, 
voii,  1.  B  B  **  and 
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5Mod.4Sl. 
3  Burn*!  J* 
f58. 


Andthe  t«id 
oaths,  &c.  shall 
be  taken  in  one 
of  tke  superior , 
coortSp  or  at 
ataijoiis'vrithm 

six  IBWltlWt 


Corporators, 
elected,  &c. 
•hall  take  the 
oaths  on  elec- 
tion. 

4  Bum,  2190. 
£sp.  Dig.  695. 

Bot  no  person 
shall  be  sam- 
moned  to  take 
the  oaths,  &c. 


Latw.  910. 
S  Mod.  S99. 
Gibi.506. 
Comb.  315. 
Sav.  43. 
And.  MO. 


and  all  pumgUu-s  mad  teachers  of  separate  coagregatiiMte^  l^gh 
and  chief  constebtes^  and  eiiery  person  who  shall  act  as  a 
sergeant  at  lavs,  counsellor  at  law^  barrister^  advocate^  attornejr^ 
solicitor^  (1)  proctor>  derk»  or  notary,  by  practising  in  any  man* 
ner  as  such  in  any  court  or  courts  whatsoever  in  England,  who 
shall  be  admitted  into  o^  enter  upon  any  of  the  before-men- 
tioned preferments,  benefices,  offices,  or  places,  or  shall  come 
into  any  such  capacity,  &c.  shall  take  the  oaths  of  allegiance 
and  supremacy,  and  subscribe  the  declaration.  But  this  act 
shall  not  extend  to  avoid  any  office  of  inheritance,  so -as  the 
person  having  such  office  substitute  a  deputy  or  deputies,  and 
such  deputy  or  deputies  shall  qualify  him  or  themselves  pur- 
suant to  the  directions  of  %5  Car.  2.  c.  2." 

t  Sect.  12.  By  9  Geo.  £.  c.  26.  s.  3.  *•  All  and  every  the  pjer- 
son  and  persons  as  above  described,  shall  take  and  subscribe 
the  oaths  appointed  by  the  1  Geo.  1.  c.  13.  in  such  form  as  by 
that  statute  is  directed,  in  the  court  of  chancery,  king's  bench, 
cammon  pleas,  or  exchequer,  or  at  the  general  or  quarter^ 
sessions  of  the  county,  city,  or  place  where  such  person  shall 
be  or  reside,  at  any  time  within  six-csdendaf  months'  after  he  or 
they  shall  be  admitted  into  or  enter  upon  any  snch  preferment, 
benefice,  office  or  place,  or  come  into  such  capacity,  or  take 
upon  him  or  them  such  practice,  employment,  or  business 
as  aforesaid;  and  all  persons  who,  by  25  Oir.  2.  c.  2.  are 
required  to  make  and  subscribe  the  declaration  against  Iran- 
substantiation,  shall  make  and  subscribe  the  said  declaration  at 
the  same  places  and  at  the  same  times  as  are  by  this  act  limited 
for  teking  and  subscribing  the  oaths  aforesaid :  and  ali  persons 
neglecting  to  take  the  oaths  and  subscribe  the  declaration 
within  the  times  hereby  limited,  shall  incur  the  disabilities  and 
penalties  inflicted  by  dbe  said  act,  25  Car.  2.  c.  2." 

t  Sect.  13.  By  11  Geo.  1.  c.  4.  s.  4.  *'  Mayors,  bailiffs,  or 
'^  other  chief  officers,  who  shall  be  elected  pursuant  to  the  direo- 
**  tions  of  this  act,  shall  take  the  oath  or  oaths  required  Jby  law 
'*  at  the  time  of  their  admission  into  such  office,  before  such 
*'  officer  as  shall  preside  at  such  election." 

t  Sect.  14.  But  by  31  Geo.  3.  c.  32.  s.  18.  "  No  person  shall 
^  be  summoned  to  teke  the  oath  of  supremacy,  or  the  oath  of 
*^  allegiance,  or  to  make  the  declaration  against  transubstantiation, 
**^  or  be  prosecuted  for  not  obeying  such  summons.'' 

Sect.  15.  But  it  hath  been  adjudged,  that  die  persons  disabled 
by  not  taking  the  oaths,  &c.  lose  only  their  lig^ht  to  the  profits 
of  their  offices  fiom  the  time  of  siich  disability;  but  that  they 
lose  nothing  vested  in  them  before. 

Sect^ 
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(1)  By  7  and  a  WUl.  3.  c  S4.  "  If  any  person 
"  «iall  act  as  a  serjeant  at  law,  coonsellor  at  law, 
**  barrister,  advocate,  attorney,  solicitor,  proctor, 
"  clerk,  or  uotary,  without  having  taken  the  oMfas 
^  of  alle^anoe  siDd  sapreinacy,  asreqoired  by  tbe 
"  1  Win.  and  Maiy,  c.  8.  or  made  and  sabscribed 
"  the  declaration^  appointed  by  SSCar.  f.  c.  t. 
^  such  person  shaM  ineor  lbs  psBMliBtitf 


'  BatbyUie3lGeo.5.G.3jt^s.t3.tfaeso 
oatbs  and  this  declaration  shall  not  be  required  to 
be  taken  by  any  person  professing  the  Rodian 
Catho)iorel^|k«»M«<|iiaUlicatieoor  Kjqaiiilii  to 
enable  him  to  act  in  the  capadtiea  aforesaid^  bat 
taking  the  oath  of  allegiance,  abjuration,  and  de^ 
cltta&m  appointed  by  the  att  sinll  be  stilRrieiit. 
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Sid^  l6.  NotwidetfliMKii)^  tfie  woitk  of  the  Corpdration  Act  s  Keb.  606. 
are  ao  rety  strong  aa  to  oaake  such  electkm.  Sic,  votdt,  and  ddose  ^^*  €df.?iu 
of  the  Test  Act  to  make  such  persons  ''  disabled  in  law  to  all  sUt.  i&^^^' 
*'  intents  and  purposes  whatsoever,  to  haTe,  occupy,  or  enjoy  the  242.  ' 
"  said  offices;    yet  it  hath  been  strongly  holden,  that  the  acts  of  «  Mod.  193. 
one  under  such  a  disability,   being  instated  in  such  an  office,       ^^^i^- 
and  executing  the  same  without  any  objection  to  his  authority, 
may  be  valid  as  to  strangers.     For  otherwise  not  only  those 
who  no  way  infringe  this  law^  but  even  those  whose  benefit  is 
intended  to  be  advanced  by  it,  might  be  sufferers  for  another'9 
feult,  to  which  they  are  no  way  privy;  and  one  chasm  in  a  cor* 
poration  happening  through  the  default  of  one  head  officer, 
would  perpetually  vacate  the  acts  of  all  others,  whose  authority, 
in  respect  of  their  admission  into  their  offices,  or  otherwise,  may 
depewl  on  his* 

a 

II.  As  to  the  SECOND  offence  of  this  kind,  viz,  that  of  going 
to  any  other  place  for  religious  worship  than  the  church,  during, 
the  continuance  of  an  office. 

Seet.  17.  It  is  enacted  by  5  Cveo.  1.  c.  4.  '^  That  if  any  mayor,  if  a  corporate 
"  bailiff,  or  other  magistrate,  in  England,  Wales,  Berwick  upon  magtstnte  at- 
**  Tweed,  Jersey  or  Goemsey,  shall  knowingly  or  wilfully  resort  Jj^^wowhip 
''to  or  be  present  at  any  public  meeting  for  religious  worship  than  the  church 
*'  other  than  the  church  of  JEnjgland,  as  by  law  established,  in  the  inhig  official 
^  gown  or  other  peculiar  habit,  or  attended  with  the  ensign  or  b^^j^bi^. 
**  the  ensigns,  of  or  belonging  to  such  his  office,  that  every  such  ' 

'*  mayor,  bailiff,  or  other  magistrate,  beins  thereof  convicted  by        ""*    * 
''  due  course  of  law,  shall  be  disabled  to  hold  such  office  or  em- 
"  ployments,  and  shall  be  adjudged  incapable  to  bear  any  public 
**  office   or   employnient  whatsoever  within  England,    Wales, 
"  Berwi^  upon  Tweed,  Jeney,  or  Guernsey/' 


Of  nonconformity  in  Schoolnutsters. 

As  to  the  offence  of  teaching  school  without  conforming  to 
the  church,  so  far  as  it  concerns  all  persons  in  general. 

Sect.  1.  By  £3  Eliz.  c.  1.  s.  6,  7.  *'  If  any  person  or  persons.  Schoolmasters 
"  body  politic  or  corporate,  shall  keep  or  maintain  any  school-  ^t  conforming 
''  master,  who  shall  not  repair  to  church  according  to  the  form  f^^^u  £1^ 
**  of  the  said  statute,  or  be  allowed  by  the  bishop  or  ordinary  of  andaiedisahled 
**^  the  diocese,  (who  shaR  not  take  any  thing  for  the  said  aHow-  ^  *««*•    - 
''  ance,)  they  shall  forfeit  for  every  month  ten  pounds;  and  such 
**  schoolmaster  presuming  to  teach  contrary*  to  the  said  act,  and 
"  being  thereof  convicted,  shall  be  disabled  to  be  a  teacher  of 
''  youth,  and  shall  suffer  imprisonment,  without  bail  or  mainprize, 
''  for.  one  year." 

Sect.  2.  By  1  Jac.  1.  c.  4.  s.  9*  '*  No  person  shall  keep  any  No  person  shalJ 
'^  aehoo),  or  be  a  schdolmaster,  out  of  the  universities  or  colleges  ^<»P  » school* 
''  of  this  realm,  except  it  be  us  some  pnblic  or  fvee  gramMr*  ^^^.V'^'' 
''  aehool,  or  10  some  audi  noUeman's  or  noblewoman's,  or  geo-  school,  or  in  the 
"  tleman's  or  gentlewoasan's  house,  aa  are  not  recusants,  or  unircrsitics,  un- 

where  the  same  schoolmaster  shaU  be  specially  ttcen^  there-  ^^^Xl. 

iMtto  by  the  arehbiah^p,  buhop^  qt  guardian  of  the  spit itaalities  Carth.  464^ 

BBS  '<  o(  465. 
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iYent.41.  "  *'  of  that  diocese,  upon  pain^  that  as  Well  the  schoolmaster  as 
Vide  19  Geo.  a.  «  also  the  party  that  shall  retain  or  maintain  any  such  schooK 
c«-4i.  M  jnaster,  contrary  to  the  meaning  of  the  said  statute,  shall  forfeit 

**  each  of  them,  for  every  day  so  vvittingly  offending^  forty  shil- 

"lings." 

Or  adept  difl-  '  1*  Sect  3.  But  by  1  Will,  and  M^,  c.  18.  commonly  called 
senten  qualified  fhe  Toleration  Act,  "  Neither  the  23  Eliz.  c.  1 .  nor  any  other 
Toleni^  Act  "  '^^  ^^  Statute  of  this  realm,  made  against  papists,  or  popish, 
(Seethe  12  An.  ''  recusants,  except  £5  Car.  2.  c.  2.  and  30  Car.  2.  st.  2.  c.  1. 
St  s.  c.  7.  and  *'*  shall  be  construed  to  extend  to  any  person  dissenting  from  the 
5  Geo.  1.  c.  4.)  u  Church  of  England  that  shall  take  the  o^ths  mentioned  in  the 
1  Stra.  58.  #*  grst  of  William  and  Mary,  and  subscribe  the  declaration  men- 
"  tioned  in  the  30  Car.  2.  c.  1." 

• 

OrBomaoCa-  f  Sect.  4.  And  by  31  Geo.  3.  c.  32.  s.  13.  "  No  ecclesiastic 
^1^  S**'**^  '*  ^^  other  person  professing  the  Roman  Catholic  religion,  who 
GeoTs.  C.S2.  **  ^^^^  ^^^  ^^^  subscribe  the  oath  of  allegiance,  abjuration,'  and 
See  post.  "  declaration,    therein-mentioned,    shall  be  prosecuted  in  any 

''  court  whatsoever,  for  teaching  and  instructing  youth,  as  a  tutor 
''or  schoolmaster,  under  the  provisions  and  regulations  of  the 
"act."  .  \  • 

Of  Offences  in  not  comity  to  Church. 

For  the  better  understanding  of  the  offences  of  not  coming  to . 
churchy  so  far  as  the  same  relate  to  all  persons  in  general,  except 
such  as  are  within  the  indulgence  of  the  Toleration  Act,  I  shall 
consider, — First,  How  far  persons  are  punishable  for  their  own 
absence  from  the  church.  Sbcondly,  How  far  they  are  punish- 
able for  suffering  such  absence  in  others. 

.  In  order  to  shew  how  far  persons  are  punishable  for  their  own 
absence,  I  shall  consider  the  following  particulars:  First,  What 
forfeitures  of  money,  lands.  Or  goods,  such  offenders  incur. 
Secondly,  In  what  manner  they  are  to  be  proceeded  against  for 
those  forfeitures.  Thirdly,  What  other  inconvenience?  they 
are  subject  unto.  Fourthly,  By  what  means  they  may  be  dis- 
charged. 

As  to  the  FIRST  POINT,  I  shall  consider.  First,  What  for- 
feitures of  money;  and.  Secondly,  What  forfeitures  of  lands  and 
goods  such  offenders  are  liable  unto. 

The.  forfeitures  of  money,  to  which  they  are  liable,  are  three- 
fold:— 1.  That  of  twelve-pence  for  the  absence  of  one  Sunday, 
or  father  holyday.  2.  That  of  twenty  pounds  for  the  absence  of 
ev^ry  month  contained  in  a  conviction.  3.  That  of  twen^j  pounda 
for  die  absence  of  every  month  after  a  conviction. 

I.  The  forfeiture  of  twelve-pence  for  the  absence  of  one 
Sunday,  or  other  holyday. 

Sect*  I.  This  depends  upon  1  Eliz.  c.  2.  by  which  it  is  en- 
acted, "  That  all  persons  .mhabiting.  within  this,  realm,;  or  any  * 
**  other  the  king's  dominions,  shaU  diligently  and  faithfully, 
Personineglect.  "having  no  lawful  or  reasonable  excuse  to  be  absent,  endeavour 
iogto  go  to        ''to  resprt  to  their  parish  church  or  chapel  accustomed,  or  upon 
ckuich  oD  Sun-  «  reasonable  let  thereof,  to  spme  usual  place  where  cdmmon 

«  prayer 
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**  prayer  and.  such  service  of  God  shall  be  used,  in  such  time  of  ^*y  *«n  forMt 

"  fety.upon  every  Sunday,  and  other  days  ordained  and  used  to  ^eiy^oSfcnc^ 

*'  be  kept  as  holydays,  and  then  and  there  to  abide,  orderly 

'*  and  soberly,  during  the  time  of  the  common  pnQrer,  preaching, 

'*  or  other  service  of  God,  there  to  be  used  and  ministered,  upon 

'^  pain  of  punishment  by  the  censures  of  the  church,  and  also 

**  upon  pain  that  every  person  so  offending  shall  forfeit  for  every  ,  *  ^  ,  . 

^  such  offence  twelve-pence/'  (a)  i  4:{.  tr."^. 

this  forfeiture  maj  be  levied  bj  the  churchwardens,  bj  distress,  by  warrant  of  one  jnstice* 

In  the  exposition  of  this  statute,  the  following  opinions  have 
been  holden.  .  .  . , 

&C/..2.  Iirst,  That  the  indictment  needs  not  shevi^  that  the  tlMn.5. 
purty  had  no  reasonable  excuse  for  his  absence,  or  that  he  is  an  ^^'^^^^ 
inhabitant  within  this  realm,  &c»,  but  that  the  defendant,  if  he  Gib.  t9i.  964. 
have  any  matter  of  this  kind  in  his  favour,  ought  to  shew  it. 

Sect.  3.  Secondly,  That  if  the  spiritual  court,  proceeding  upon  2RoU.43S.455. 
this  statute,  refuse  to  allow  a  reasonable  excuse,  they  may  be  p?^!^»^^  ^ 
prohibited;  but  that  if  they  proceed  wholly  on  their  own  canons,    ^  '      *^    ' 
they  shall  not  be  at  all  controuled  by  the  common  law,  unless 
they  act  in  derogation  from  it,  as  by  questioning  a  matter  not  tri* 
able  by  them^  as  the  bounds  of  a  parish,  &c.;  for  they  shall  be 
presumed  to  be  the  best  judges  of  their  own  laws. 

Sect.  4.    Thirdly,  That  he  who  misbehaves  himself  in  the  i  BolL  9S. 
church,  or  misses  either  morning  or  evening  prayer,  or  goes  away  q^^  J2* 
before  the  whole  service  is  over,  is  as  much  within  the  statute  as  Daiuc  45'.  f. 
he  who  is  wholly  absent;  and  that  he  who  is  absent  from  his  own  1  Sid.d0i.S90. 
parish  church,  shall  be  put  to  prove  where  he  went  to  church,      j  Keb^u. 

•  •  • 

Sect*  5.    Fourthly,  That  the  offence  in  not  coming  to  church,  1  And.  159. 
consisting  wholly  m  a  non-feasance,  and  not  supposing  any  act  •  ?^^h^ 
done,  but  barely  the  omission  of  what  ought  to  be  done,  need 
not  to  be  alleged  in  any  certain  place;  for,  properly  speaking,  it 
is  not  committed  any  where. 

II.    The  forfeiture  of  twenty  pounds  for  the  absence  of  a 
whole  month,  contained  in  a  conviction. 

Sect.  6.   This  depends  upon  23  Eliz.  c.  1.  s.  5.  by  which  it  is  ^^^!^^ 
enacted,  *'  That  every  person,  above  the  age  of  sixteen  years,  SS3iSS^£fa 
*'  who  shall  not  repair  to  some  church,  chapel,  or  usual  place  of  amondi. 
'*  common  prayer,  but  forbear  the  same,  contrary  to  the  tenor  of 
*'  the  said  statute  of  1  Eliz.  c.  2,  and  being  thereof  lawfully  con-i  Prec.  of  Deda- 
"  vicled,  shall  forfeit  to  the  king,  for  every  month  which  he  os  J^^^^ 
'*  she  shall  so  forbear,  twenty  pounds.'' 

In  the  exposition  hereof  it  hath  been  resolved : 

^eci.  7.     Unt,  That  this  statute,  by  inflicting  twenty  pounds  11  Co.d». 
for  a  month's  absence,  dispenses  not  with  %e  forfeiture  of  ^  ^^^  ^ 
twelve-pence,  given  by  1  Eliz.  c.  2.  for  the  absence  of  one  Sun- 
day ;  for  both  may  well  stand  together,  and  the  twelve-pence  is 
immediately  forfeited  upon  the  absence  of  each  particular  day. 

Sect.  8.    Secondly,  That  these  words,  "  being  thereof  lawfully  ^^^^^^l^g. 
"  convicted,"  are  no  more  than  the  law  would  have  implied  if  ^  rqh*.  89.  tss» 
they  had  not  been  expreised,  and  therefore  operate  nothing.  Djer,i60. 

^         '  ^  From  »B«Ut.ar. 
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From  whence  it  fellows,  that  they  neither  ouise  the  |puty  to  for- 
feit 8By  thing  by  a  conviction,  unless  jadgment  be  given  thereon, 
nor  restrain  the  forfeiture  to  audi  offences  only  as  are  connntted 
after  a  previous  convactkm,  inasoMchas  they  mean  no  more  than 
what  the  iaw  provides  of  comnoa  right  in  eveir  case,  viz,  tliat 
the  party  shall  forfeit  nothing  tBl  he  be  convicted. 

11  Co*  58.60.         Sect.  9-    Thirdly,  That  he  who  is  condemned  on  demunrer,  or 
L  Roll.  89, 90.   ^j-^Y  dicit,  is  sufficiently  convicted  within  the  act;  for  whoever  is 

adjudged  is  convict,  though  it  follow  not  that  every  one  who  is 

omvict  is  adjudged,  &c. 

CJac.  599.  Sect.  10.    Fourthly,  That  one  who  was  sick  for  part  of  the 

time  conitaiaed  in  an  infomatiDn  upon  this  statute,  ahall  not  be 
at  all  cKCttsed  by  mason  of  suck  siclwessy  if  it  be  fnoved  that  he 
was  a  recHsaut  both  before  and  after;  for  it  sfaJU  be  kiteiided 
that  he  obstinately  forbore  during  that,tkne» 

Tel.  too.  Sect.  1 1 .    Fifthly,  That  the  time  of  a  month,  intended  by  the 

cT'^^'k^^'    *^^^'  ^^^  ^  computed  aot  by  the  calendar,  bmt  by  the  num^ 

*^  ^'  ^'       ber  of  days,  allowing  twenty-eight  days  to  each,  according  %o  the 

common  rule  of  expounding,  statutes,  which  speak  gentsally  of  a 

month* 

III.  The  forfeiture  of  twenty  pounds  for  the  absence  of  eveiy 
month  after  a  conviction. 

Tenoaxfmkth  Sect.  12.  This  depends  upon  28,  commonly  called  29,  Eliz. 
edofaotcpiDtDg  c.  6.  8.  4,  and  the  3  Jac.  1.  c.  4.  s.  8.  3.  by  which  it  isenactedp 
pay  £30  for***  "  '^**  ^^^^7  offender  being  convicted  of  not  coming  to  church, 
erery  oonth  *'  contrary  to  the  purport  of  the  statutes  above  mentioned,  shall 
after  coBviodon.  «'  pay  twenty  pounds  for  every  month  after  such  conviction,  until 
L^t  sol!^<ii7.  ''  ^^  ^^'  conform  himself  and  come  to  ohujvh/' 

SMod.  f4a  lAnd.  f94^  ItCo.  dS.  SKeb.  V4t.  iVer.  14S.  t  Ver.Vll.  Ld.  Bffj.  V7.  tiol 
343. 371. 38t.  lSa4» 

As  to  the  8BCONi»  BBANCH  of  this  head,  viz*  what  ferfeiture  of 
lands  and  goods  such  offenders  are  liable  to* 

If  persons  con-        Sect.  13*    This  depends  also  upon  29lE^z.  c*  6.  s.  4«  and 

^«*«^»*^^*  3  Jac^  I.e.  4.  s.  8,  9-  by  which  it  is  enacted,  "  That  if  the 

S^,  Uiekkg      ^  offender  shaH  make  default  of  payment  of  the  twenty  pounds, 

aay  seise  all      *'  both  for  every  month  contained  in  the  conviction,  and  also  for 

^^'Tt^'^'^SSfd     **  every  mondi  subsequent,  during  which  he  shall  not  conforao^ 

oftheirreal       ^  himself  to  the  churcn,  the  .king  shall  take,  seize,  and  enjoy,  all 

estates.  "  his  goods,  and  two  parts  of  his  hereditaments,  leases,  and 

**  farms,  leaving  the  third  part  only  of  the  same  hereditaments^ 

'^  leases,  and  farms,  to  and  for  the  maintenance  and  relief  of  the 

"  same  offender,  his  wife,  children,  and  £Bunily>  sotonrithstanding 

any  prior  conveyance  thereof,  made  by  such  t^ender,  wi£ 

power  of  revocation,  or  to  the  use  of  himself  or  bis  family/' 

And  the  king  By  the  3  Jac.  1 .  c.  4.  s.  1 1 .  it  is  also  enacted,  that "  The  king 
may  refase  Uie  «  may  refnse  the  penality  of  twenty  poands  a  month,  diou^  it  be 
though  toScr-  *'  tendered  accordrag  to  law,  and  thereupon  seize  two  parts  of  aff 
ed,  and  seise  *'  the  hereditaments,  leases,  and  farms,  which  at  the  time  of  soch 
l«feid«^**^^'^*  "  seizure  shall  be,  or  afterwards  shall  ocune  to  any  sudh  oflReoder, 
itstatc.**  *         *'  or  to  any.  ot*»  v  to  Us  use«  or  in  trust  ior  him,  «r  athis  dispqsH 

•*  tion. 
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'<  Am,  (or  whenliy,  <«  in  ccmaideralba  whereof,  he  or  his  h^isSif 
*^  •hftH  be  reUeveil,  ipuntained*  or  kspt,  leaving  unto  him  hi? 
''  chief  mansion-house  as  part  of  his  third  part." 

In  the  cons tructioB  of  Aese  statutes  the  following  points  have 
hoen  reeohed : 

Sect.  14.    Urst,  That  the  king,  by  making  the  election  jgiven  iJonet,  «4»  25. 
him  by  3  Jac.  1.  to  seize  the  offender's  hereditaments,  &c.,  C«wLiri,ir«. 
waives  the  benefit  of  the  twenty  pounds  a  month,  and  the  power 
of  seizing  the  offender's  goods. 

Sect.  15.  Seeondiy,  That  a  recognizance  or  bond  taken  by  such  it  Co.  1, 2. 
offenders,  ekher  in  their  own  names,  or  in  the  names  of  others,  ^  ^{^*»  ®' 
to  their  nae,  are  within  the  £9  Eliz.  c.  6;  for  the  words  are, 
^  That  the  Ung  shall  take,  seize,  and  enjoy,  all  the  goods,  &c.,'' 
which,  in  an  act  of  parliament,  will  include  the  whole  personal 
estate;  and  though  a  chose  in  action  cannot  properly  be  said  to  be 
''  taken,''  or  "  seized,''  yet  may  it  properly  enough  be  said  to  be 
"  eigoycd." 

Sect.  16.  Thirdly,  That  no  copyhold  lands  are  within  29  Eliz.  Owen,  sr. 
c.  6.  (and  by  the  same  reason  it  seemeth  that  they  are  not  within  JJ^/^* 
3  Jac.  1.  c.  4.)  in  respect  of  the  prejudice  which  would  accrue  to 
the  lord  by  the  loss  of  his  services.  See. 

Sect.  17-   Fourthly,  That  the  profits  of  the  land  seized  by  the  C.KIi<.845, 
hing,  by  force  of  29  Eliz.,  for  the  non-j)ayment  of  the  twenty  ^^^^J^* 
pounds  a  month,  ought  not  to  be  applied  to  the  satisfaction  w.Jonw,  S4. 
thereof,  but  that  the  lands  ought  to  remain  in  the  king's  hands, 
by  way  of  pledge^  till  the  whole  forfeiture  be  paid  some  other 
way.     But  this  construction  of  the  statute  seeming  over  severe,  it 
was  provided  by  3  Jac.  I.  c.  4.  s.  5.  "  That  the  profits  of  the 
**  said  lands  should  go  towards  the  satisfaction  of  the  twenty 
*'  pounds." 

Sest.  18.  Rfihfyf  It  hath  bean  questioned,  whether  an  estate  Lttie,i05, 106^ 
conveyed  by  another  in  trust  for  a  recusant,  be  liable  to  be  seized  ^^^^^* 
by  force  of  the  said  statute  of  29  Eliz.,  because  it  expressly  ^^^^^*^ 
avoids  such  conveyances  only  as  are  made  by  the  recusant  him* 
self  to  Us  awB  use,  ifc.  And,  perhaps,  if  it  shall  plainly  appear, 
that  an  estate  is  settled  hon&jSde  in  trust  for  a  reCusant,  by  some 
Aiend  of  his,  upon  some  other  view,  and  not  merely  with  an  in* 
tent  to  evade  the  atatute,  it  may  be  reasonable  to  exempt  such  a 
conveyance  out  of  the  meaning  of  it  However,  it  is  clear  from 
the  express  words  of  3  Jac.  1.  c.  4.  s.  11.  '^  That  the  king,  upon  Lane,  39. 
'*  his  waiving  the  forfeiture  of  the  twenty  pounds  a  month,  maj 
"  seize  and  take  to  his  own  use  two  parts  of  all  the  heredita- 
''  ments,  &c.  which  shall  come  to  any  such  offenders,  or  to 
"  others  to  their  use,  or  in  trust  for  them,  or  be  at  his  or  her  dis- 
position, or  whereby  sudi  offender  or  his  or  her  femily  shall 
be  relieved,  maintained^  and  kept;  and  also  all  other  heredita- 
ments, Su;.  in  any  wise,  or  at  any  time,  liable  to  such  seizure,  or 
"  to  the  penalties  aforesaid,  and  the  same  to  retain  till  every 
''  such  offender  shall  conform,  in  lien  and  full  recompense  of  the 
*^  twenty  pounds  monthly  that  during  such  seizure  and  retainer 
''  s|^  anenr."    Also  it  is  said,  that  Uie  king  n^y  wz»  an  estate 

which 
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vrbich  is  gnmH^  to  a  recusaDt  in  truet  for  aaotfaer;  and  it.is  cer- 
tain that  the  statute  has  made  no  express  provision  for  die  ceatui 
que  trust. 

>  As  to  THIS  SECOND  GENERAL  HEAD  of  this  chapter,  viz. — In 
¥^hat  manner  offenders  of  this  nature  are  to  be  proceeded  against 
for  the  forfeitures  above-mentioned,  I  shall  consider,  Fibst, 
How  they  are  to  be  proceeded  against  for  the  said  forfeiture  of 
twelve-pence  for  the  absence  of  every  Sunday,  &c.  Secondly, 
In  what  manner  for  Uie  said  forfeiture  of  twenty  pounds  for  the 
absence  of  every  month  contained  in  a  conviction.  Thirdly,  In 
-what  manner  for  the  «aid  forfeiture  of  twenty  pounds- for  the  ab- 
sence of  every  month  after  a  conviction;  and.  Fourthly,  In 
•what  manner  they  are  to  be  proceeded  against  for  the  said  for- 
feitures of  lands  and  goods. 

I.  As  to  the  recovery  of  the  said  forfeiture  of  twelve-pence  for 
the  absence  of  every  Sunday. 

Sect.  19-  It  was  enacted  by  1  Eliz.  c.  2.  **  That  the  same 
"  should  be  levied  by  the  church-wardens  of  the  parish  where 
*'  such  offence  should  be  done,  to  the  use  of  the  poor  of  the 

same  parish,  of  the  goods,  lands,  and  tenements   of  such 

offenders,  by  way  of  distress.^' 

•  Sect.  20.  But  this  being  defective  in  not  shewing  by  whom,  or 
in  what  manner,  such  offenders  should  be  convicted,  or  by  whom 
the  warrant  for  levying  the  said  forfeiture  should  be  granted,  it 
was  further  enacted  by  3  Jac.  1.  c.  4.  s.  27«  **  That  it  shall  be 
"  lawful  for  one  justice  of  the  peace  of  the  limit,  division,  or 
''  liberty,  wherein  the  said  party  shall  dwell,  upon  the  confession 
**  of  the  party,  or  the  oath  of  one  witness,  to  call  the  said  party 
**  before  him,  and  if  he  shall  not  make  a  sufficient  excuse,  and 
*'  due'  proof  thereof,  to  the  satisfaction  of  the  said  justice  of 
*'  peace,  that  it  shall  be  lawful  for  the  said  justice  of  peace  to 
"  make  a  warrant  to  the  church-warden  of  the  said  parish,  where 
the  said  party  shall  dwell,  to  levy  twelve-pence  for  eveiy  such 
default,  by  distress  and  sale  of  the  offender's  goods,  rendering 
the  overplus  to  the  said  offender;  and  that  in  default  of  such 
'*  distress,  it  shall  be  lawful  for  the  said  Justice  of  peace  to  com- 
*^  mit  every  such  offender  to  prison  until  the  said  forfeiture  shdl 
be  paid,  which  shall  be  employed  to  the  use  of  the  poor  of  die 
parish  wherein  the  offender  shall  be  resident  or  abiding  at  the 
**  time  of  the  offence.^ 

II.  In  what  manner  the  said  offenders  are  to  be  proceeded 
against  for  the  said  forfeiture  of  twenty  pounds  for  tlie  absence 
of  every  month  contained  in  a  conviction. 

I  shall  consider,  First,  In  what  manner  it  may  be  recovered  at 
the  king's  suit  by  way  of  indictment;  Secondly,  In  what  man- 
ner by  way  of  action  or  information ;  and,  Thirdly,  In  what 
manner  at  the  suit  of  the  informer. 

And  first,  as  to  the  recovery  hereof  at  the  suit  of  the  king  by 
way  of  indictment. 

Secf.  ftl.  By  the  23  Eliz.  c.  1.  8.9.  "  The  justices  of  oyer, 

'*  assize^ 
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^  mme,  ffiohiM^ety,  md  quarter-sessions  of  the  peace,  might  roajbeattei- 
'  oiqiiire  of  aad  d«tename  these  oflfences  widdn  one  year  and  a  ^""^  or  m  the 
day/'    But  by  29  Eliz.  c.  6.  s.  2.  it  was  ordained,  "  That  aU  TESiL  9^"^ 
^*  such  c(Hivictioiis  should  be  in  the  King's  Bench,  or  at  the  it  Co.  63. 
*'  assizes,  or  general  gaol-deliveiy,  and  not  elsewhere.''   However,  Cawi.'ee,  67. 
by  3  Jac.  1.  c.  4.  s.  7*  the  jurisdiction  of  the  sessions  is  revived.  '^^'  ^ 

Sed.  22,  By  29  Eliz.  c.  6.  s.  5.  and  3  Jac  1.  c.  4.  s.  7.  **  Upon  And  Sitfae  o£. 
/'  an  indictment  at  the  assizes,  gaol-delivery,  or  general  sessions  of  ^^^«r  do  not 
"  the  peace,  proclamation  shall  be  made  Aat  the  offender  render  SSMtion  ST 
"  himself  to  the  sheriff  before  the  next  assizes,  gaol-delivery,  or  defimk shall  be 


*'  sessions;  and  that  if.  he  shall  not  then  appear  of  record,  upon  xonvictioii. 
.^  such  default  recorded,  the  same  shall  be  a  conviction  in  law,  aa  Srt!fWL  itoi. 
'^  if  a  trial  by  verdict  on  the  indictment  had  been  recorded*"  And 
by  s.  9*  "  Every  such  conviction  shall  be  certified  into  the  Ex-  Salk.  145, 
'*  chequer,  8tc." 

In  the  construction  hereof  it  hath  been  resolved: 

Sect.  23.  lirst,  That  such  a  conviction  shall  not  be  looked  on  i  Vem.  355. 
as  a  judgment;  for  the  words  are,  **  it  shall  be  a  conviction  in  law,  ^J*  *^ 
*'  as  if  a  trial,  &c.  had  been  recorded ;"  and  consequently  that  it  • 

cannot  be  reversed  by  a- writ  of  error,  which  cannot  be  brought 
on  any  record  which  is  not  a  judgment;  and  therefore  that  the 
party  has  no  other  remedy  against  an  insufficient  conviction,  but 
to  remove  it  into  the  exchequer,  and  quash  it  there.     Also  upon  vide  Salk.  145. 
the  same  ground  it  has  been  holden,  tliat  a  forfeiture  due  to  the  n  Co.  65. 
king  by  force  of  such  a  conviction,  shall  not  be  taken  to  be  with-  ^'  "*  ^' 
in  die  exception  of  a  general  pardon,  which  excepts  *'  all  for- 
feitures, &c.  converted  to  a  debt  by  judgment." 

Sect.  24.  Secondly,  That  if  the  proclamation  do  not  pursue  the  PaJm.  40, 4t. 
statute,  as  if  it  appoint  that  the  body  shall  be  rendered  at  next  ^^'  "^ 
sessions,  8cc.,  whereas  by  the  statute  it  ought  to  order  a  render  i^atw.  iiir. 
to  the  sheriff,  and  that  before  the  next  sessions,  the  conviction  is 
insufficient. 

Sect.  25.    Thirdly,  That  an  actual  personal  appearance  of  the  Cawley,  164. 
defendant  at  the  next  sessions,  8cc.  will  no  way  avail  him,  unless  ^?:  ^' 
the  sa^ue  be  entered  of  record. 

Sect.  26.  It  hath  been  holden.  That  a  man  cannot  be  convicted 
by  force  of  this  statute  upon  a  default  on  a  proclamation,  8cc.  in 
ihe  King's  Bench ;  because  this  court  is  not  mentioned  in  the  HoIk  905. 
statute.    But,  perhaps,  this  opinion  may  justly  be  questioned,  be- 
cause the  court  of  King's  Bench  being  the  supreme  court  of 
assize,  and  gaol-delivery,  &c.  in  the  county  where  it  sits,  it  seems  Sun.  tbs. 
that  a  statute,  by  giving  any  power  to  the  courts  of  assize,  or  C.  Cm.  465. 
goal-delivery,  does  impliedly  give  the  same  to  the  court  of  King's  ^  ^go^i^^ 
Bench,  unless  it  have  some  restrictive  words  to  the  contrary. 

Sect.  27.  If  the  defendant  do  appear,  there  is  no  doubt  but  that 
the  proceedings  ought  to  be  according  to  the  common  course  of 
law  upon  other  indictments  in  all  respects,  except  those  which 
are  within  the  restraint  of  S  Jac;  1.  c.  4.  s.  I6,  17.  by  which  it  is 
enacted  :' ''  That  no  such  indictment,  nor  any  proclamation,  out-  A  judgment, 
"  lawry,  or  other  proceeding  thereupon,  shall  at4iny  time  here-  ^*"?*^^^'J 
"  after  be  avoided,  discharged,  or  reversed,  by  reason  of  any  de-  orpitKlamatioBg 
^  ftolt  in  fom,  or  lack  of  ftuw,  or  other  defect  whatsoever  (other  ahaii  not  be  n- 

*'than 
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tlon  hy  4meii  tmy^mi  to  tW  paint  of  not  eoaUiig  t^  dmici^ 

&c.);  but  the  AdiM  indiotm^ot  ahiillflMd  io  forae  aod  be  |pro- 

«'  oeeded  upoa;  my  fli^h  d^frult  j»f  fonau  or  olber  defect  wbaf- 

"  soever  notwidtttondiog,  HiUe^  the  pfurty  fo  udiGted  ahdl  cdd- 

HoweTer  it  hath  been  resolved : 

Sect.  28.  First,  That  the  part;  is  only  restrained  from  taking 
advantage  of  defects  in  the  record  itself^  and  that  he  mi^  plead 
any  collateral  matter;  as  a  pardon^  or  autrefois  convict,  Sec. 

Sect^  ^.  Seodmdly,  That  he  may  even  reverse  a  judgment  aftdr 
verdict  for  any  such  defect,  in  the  record  itself,  as  tends  to  thb 
king's  prejudice;  as  the  omission  of  a  capiaiur;  &c.;  and  that  he 
may  reverse  an  outlawry  for  any  common  defect,  upon  putting  in 
bail,  and  traversing  the  indictment  as  to  the  point  of  not  coming 
to  church;  which  is  very  agreeable  to  the  purport  of  the  whole 
clause,  the  latter  part  whereof  seems  mamlestly  to  qualify  the 
generality  of  the  former. 

SEcoNp^'V,  As  to  t|i«  recovery  of  Ae  said  forfeiture^  by  waf  of 
action  or  inj^imationj  at  tb^  king's  ailtt. 

Sect.  30.  By  35  Eiiz.  c.  1 .  s.  10.  **  AH  and  every  the  said 
pains,  duties,  forfeitures,  and  payments,  shall  and  may  be  re- 
covered and  levied  to  her  majesty's  use,  by  action  of  debt,  bill, 
"  plaint,  information,  or  otherwise,  in  any  of  the  courts  com- 
^'  monly  called  the  King's  Bench,  Common  Pleas,  or  Exche^ 
*'  quer,  in  such  sort,  and  in  all  respects,  as  by  the  ordinary  course 
**  of  the  common  laws  of  ^s  realm  any  other  debt  due  by  any 
^  suoh  person  in  «»y  oAer  case  should  or  may  be  recovered  or 
«« levied,  whenein  no  essoin,  protection,  or  wager  of  kw^  duill  be 
**  admitted  or  allowed.'' 

(a)  Dr.  Foster's      '^^^^*  ^1*  ^^  ^^  said,(a)  That  the  principal  end  of  making  this 

case,  11  Co.  61,  clause,  was  to  enable  the  queen  to  proceed  against  the  husband 

^^  for  the  recusancy  of  his  wife,  which  she  could  not  do  by  virtue  of 

any  of  the  former  statutes,  by  which  she  had  no  other  way  of 

proceeding  but  by  indictment,  and  consequently  could  not  charge 

Ibe  buabaod  for  ^e  forfeiture  of  the  wife,  because  she  could  not 

make  him  a  party  to  the  suit,  as  she  may  by  Ibrce  of  tkis  statute. 

However,  tt  is  eaid,  that  on  a  conviction  of  the  wife  upon  an  in^ 

dictmest,  tiie  bnds  and  leases  which  the  husband  has  m  her  right 

seems  contrvy.  ^^  f^  ^^^  ^^  ^  e?[ckequer  pvocess. 

Thirdly,  As  to  the  manner  in  which.an  inforper  may  proceed 
for  the  forfeitures  iiforesaid. 

Sect.  32.  By  23  Eliz.  c.  1.  s.  11.  "'  All  forfeitures  of  any  snnvs 
of  money  limited  by  thajt  act  shall  be  divided  into  three  equal 
parts^  whereof  one  third  ahall  be  to  the  queen,  to  her  own  use ; 
,on^  other  third  to  the  ^ueeu  for  th^  relief  of  the  poor  in  the 
pawh  vwfaere  /the  offence  ^sh^ll  be  committed,  ito  be  delivered 
by  th^  wa^ant^f  tb^  princ^pfd  officieiis  in  tjke  refcoipt  of  the  okt 
4:beq«er^  ^viiUpout  further  iHMVfiiit  from  W  VMj^ty ;  and  the 
other  third  tOiSu^peifgpio^will.sii^lar^NB  9Wf)^  ipapyMurt 
of  xfsf^,  hf  M^t^m  <jf49i»h  biU/#hMPt,^  kff^m^tim,  ia  "whiok 

"  suit 


The  ibrfeitoras 
for  recasaocy, 
whether  of 
twelve-peDoe  or 
twenty  pounds, 
may  be  reco- 
vered by  action 
or  infonoatioD. 


C.  Jac  489. 
Bridgm.  Iff, 


And  the  penal- 
ties  shall  be  dis- 
tributed in 
thirds,  to  the 
king,  the  poor, 
and  the  In- 
former. 

9  Leon,  lef  • 
S9'Bfis.€.  t.'f. 
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^  shh  no  eflBoili,  &ic.  vbafl  be  albwad;  mid  Umt  ^v^ny  peraw 
'^  wkkh  shall  forfeit  aay  Bvam  of  money  by  w tae  of  thiit  act^ 
*'  tiod  shaU  not  be  able,  or  shall  hA  to  pay  Ibe  tume  wHbin  ^bree 
''  months  after  judgment  thereof  given,  ahall  be  eonmiitled  to 
**  priaoa,  there  to  remain  until  he  have  paid  the  same  shim*  or 
/'  oonlbem  faamelf  to  go  to  chmich^and.liieie  do  as  is  Afowaaid*'* 

Se€i.S5*  It  has  been  objected  {a),  that  this  clause  shall  not  ex-  (a)  Dr.  Fotter^i 
tend  to  the  said  forfeiture  of  twraty  pounds  a  month  for  not  com-  *^*^>  ^^  Co»58» 
ing  to  church,  because  the  same  is  by  the  former  part  of  this  ata-  ^ 
tute  given  expressly  to  the  (jueen,  whereas  the  forfeitures  for  say- 
ing or  heartng  mass,  and  keeping  an  unlieeaatd  achoolmaster, 
are  inflicted  by  the  sasme  statute  indefinitely,  and  not  eapr essly 
given  to  any  one.     From  which  it  is  argued  (6),  that  this  bttar  ,&^  ^  ^^^* 
clause  of  disti-ibution  ought  only  to  be  appiiea  to  the  said  bidek  '^^^* 
finite  clauses,  and  not  to  take  from  the  4iueen  any  part  of  that 
which  was  expressly  given  her  before.    Yet  it  has  been  answered 
and  resolved  (c),  that  it  shall  equally  extend  to  all ;   for  the  limi-  («)  Dr.  Foster's 
tation  of  the  forfeiture  to  the  queen  is  mere  surplus,  and  no  more  ^'  *^  ^®*  ^* 
than  the  law  would  have  impued  ;  et  expressio  earum,  qua  taciti 
insunt,  nihil  opcratur. 

Sect,  34.  Ako  it  has  been  resoled  {d),  that  an  iofomiar  may  (ti)  Cuff's  cue, 
sue  not  only  for  the  third  part  which  belongs  to  him,  bat  for  ihe  JAnd.  1S9, 140. 
whole  penalty  in  the  behalf  of  himself  and  the  king,  and  that  ^  «6?s?7^      "^ 
judgment  shril  be,  that  they  shall  recover,  &c. 

&U.  35.  Abo  it  hadi  beep  odjud^^  that  neither  the  ebovop 
mentioned  clause  of  29  £liz«<.  O.  wbieh  orders^  ^'  Tbut  aU  Coo^ 
'*  victions  upon  23  Eliz.  shall  be  certified  into  the  exchequer,  and  Sup.  s.  13. 33. 
**  also  that  me  offender  shall  pay  to  the  queen  twenty  pounds  for 
**  every  month  contained  in  the  indictment,  tLc**  nor  tbe  mid 
clause  in  the  35  Eliz.  c.  1.  by  which  it  is  enacted,  "  That  all  the 
*'  said  pains,  &c.  shall  be  recovered  to  the  queen's  use,'' do  take 
gii^ay  the  suit  of  the  informer  against  one  not  proceeded  against 
by  the  king,  or  the  third  part  of  tbe  penalty  given  him  by  23  Eliz.  ^^  q^  ^^^^^ 
c  1. :   for  the  plain  purport  of  both  these  acts  is  to  further  die  il  Ml  9^91. 
punishment  of  recusants  ;  and  therefore,  in  as  much  as  they  are 
m  the  affirmative^  and  consistent  with  23  Eliz.  they  shall  not  b^ 
construed  to  abrogate  any  part  of  it. 

Sect.  S6.  Moreover  it  is  manifest,  that  99  EBz.  c.  6.  extends  ' 

only  to  Che  king's  suit  by  indictment^  for  the  word  ••  indictnient'' 
is  mentioned  almost  in  every  clause. 

Sect*  37.  And  it  also  follows  from  hence,  thut  the  second  pa«  Hob.f05. 
i^graph  of  the  said  statute  of  29  Eliz.  which  enacts,  *'  That  eon-  Cpa.  11  Co.  4u 
*'  victions  for  this  offence  shall  be  only  at  assizes,  gaol-deHverjr, 
'*  or  the  king's  bench/'  restrains  only  convictions  tipon  indict- 
ments, and  consequently  does  not  any  way  impeach  tihe  jurisdio*    - 
tion  of  the  common  pleas,  or  exchequer,  as  to  Ae  informatioos, 

8cc. 

«  « 

Stei*  38«  Itraeeme  the  better  opinion  upon  aHopftriag  ^1  tbe  11  Co.  59. 65* 
Books  Iqgether,  wfaidk  differ  mucb  fso9i  ooe  m^er  both,  in  f'^'J^*'*^' 
statiag  tbe  oases,  and  ginbglbe  reaacps  of  th^  jiwIgfiliBtH^i^toig  c.  jac.  4ai.    • 

to  Noy,  117. 
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Lme,  60.         to  this  ttatleo  that  a  conviction  at  the  king's  8iiit>  whether  strictly 

«  RoU^iOJL'*^*  regular  or  erroneous,  may  be  pleaded  to  a  suit  by  an  infonner, 

Bridg.  13S.        because,  While  it  stands  in  force,  it  makes  the  party  liable  to  the 

Lutw.  f08.        forfeiture  of  twenty  pounds  a  month,  and  no  one  ought  to  be 

punished  twice  for  the  same  offence.     But  it  hath  been,  resolved, 

that  an  erroneous,  and  strongly  holden,  that  a  regular  conviction 

by  proclamation  cannot  be  pleaded  to  a  new  suit  by  the  king, 

because  such  a  conviction  is  of  no  greater  effect  than  a  conviction 

by  verdict,  and  consequently  the  king  may  waive  it  and  begin 

anew. 

C.  Jac  4Bf .  Sect.  39-  But  it  seems  very  doubtful,  whether  the  conviction 

Bride.  ISO.  Iff.  of  u  feme  covert  upon  an  indictinent  can  be  pleaded  to  an  informr 
1  ^^A^W  ^^^°  against  her  and  her  husband ;  because  th^  husband  is  not 
liable  to  pay  the  forfeiture  recovered  upon  an  indictment. 

Sect.  40.  It  seems  that  the  ordinary  method  of  recovering  the 
said  forfeiture  of  twenty  pounds  for  every  month  contained  in  a 
conviction,  either  at  the  suit  of  the  king  or  of  an  informer,  may 
sufficiently  appear  from  what  has  been  already  said  ;  but  there  is 
an  extraordinary  remedy  provided  by  the  same  statute  of  2Q  Eliz. 
c.  6.  to  enforce  the  party  to  take  care  of  the  payment  of  the  for- 
feiture of  twenty  pounds  for  every  month  contained  in  an  indict- 
ment whereon  he  shall  be  convicted,  by  making  his  lands  and 
ffOOds  liable  to  be  seized  by  the  king  for  the  non-payment  thereof 
into  the  exchequer,  upon  such  of  the  terms  of  Easter  or  Mi^ 
chaelmas  as  shall  be  next  after  his  conviction.  But  this  extends 
not  to  a  conviction  by  way  of  action,  or  information,  as  more  liiUy 
appears  from  the  two  next  sections.  < 

III.  In  what  manner  the  forfeiture  of  twenty  pounds  for  the 
absence  of  every  month  after  a  conviction  is  to  be  recovered. 

After  oonyictioii  Sect.  41.  It  seems  needless  to  inquire  how  far  it  may  be  re* 
^  *L •? Aeof-  ^^^^^®^  ^y  *"  action  or  information  for  it  at  the  king's  suit,  inas- 
fender  do  not'  much  as  the  Said  statutes  of  29  Eliz.  c.  6.  and  d  Jac.  1 .  have  made 
conform,  he  a  most  effectual  provision  for  the  payment  of  it,  by  expressly  en- 
•****  W  ^*?  ■  acting,  *'  That  every  such  offender,  being  once  convicted,  shidl  for 
defaulMhe'kbg  "  cvery  month  after  such  conviction,  without  any  other  indictment 
majr  seise  hit  ^'  or  conviction,  pay  into  the  Exchequer  twice  in  the  year,  viz. 
S>d*  rf  h*^  *'  ^°  every  Easter  and  Michaelmas  Term,  as  much  as  shall  then 
j^da!      "       ''  remain  unpaid,  after  the  rate  of  twenty  pounds  for  every  month 

**  after  a  conviction ;  aad  that  for  a  default  herein  the  lung  may 
''  seize  all  the  goods,  and  two  parts  of  the  hereditaments  of  such 
**  an  offender,  8u:." 

* 

Cawtey,  lOf,  Sect.  42.  But  it  seemeth  that  these  clauses  extend  not  to  any 
^^^'  conviction  upon  an  information  or  action,  8cc.  but  only  to  a  con- 

viction upon  an  indictment ;  for  there  is  no  other  suit  referred  to 
besides  that  of  indictment.    Also  it  is  said,  that  the  said  clauses 
extend  to  no  convictions  by  verdict  or  otherwise,  unless  judgment 
Vide  supra,       be  given  thereon ;  because  till  then  nothing  is  forfeited.    And 
"^^  ®«  from  the  same  ground  it  seems  to  follow,  that  they  would  hot 

have  extended  to  a  conviction  by.  default  upon  proclamation,  if 
Videinfra^  there  had  been  no  other  words  in  the  statute  to  this  purpose  ^an 
Mct,  56.  those  by  which  it  i^  enacted, ''  That  such  a-  default  recorded  shall 

^ "  be 
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^  be  as  sufficient's  conviction  in  law  of  the  siEud  offiBnce  whereof 

*'  the  party  standfeth  indicted,  as  if  upon  the  same  indictment  a 

"  trial  by  verdict  thereupon  had  proceeded  and  been  recorded  ;'' 

which  words  of  themselves  can  by  lio  means  make  such  a  Convic-.   ' 

tion  amount  to  a  judgment  after  verdict,  without  which  there  can 

be  no  forfeiture  upon  any  other  conviction ;  and  therefore  it  seem- 

edi  that  the  forfeiture  caused  by  such  a  conviction  must  depend 

upon  the  other  clauses  of  the  said  statutes,  and  the  constant  tenor  See S9 £1^.8.6. 

of  our  law  books,  which  seem  to  suppose  that  a  person  so  con-  ^J^c.  i.e.  4. 

victed  shall  be  liable  to  the  said  forfeitures,  as  much  as  one  against  cI^^{q$  104. 

whom  a  judgment  is  expressly  given. 

IV.  In  what  manner  offenders  of  this  nature  are  to  be  prose- 
cuted for  the  forfeiture  of  lands  or  goods. 

■ 

Sect.  43.  It  appears,  that  the  king  hath  his  election,  either  to  Tide  ante,  mc. 
seize  all  the  goods  and  two  parts  of  the  hereditaments  and  leases  ^^»  ^^»  ^^- 1^» 
of  the  offender,  upon  his  making  default  in  the  payment  of  twenty  ^®'  ^*  *^' 
pounds,  both  for  every  month  contained  in  an  indictment  whereon 
be  shall  be  convicted,  and  also  for  every  month  subsequent,  or 
else  to  refuse  the  said  penalty  of  twenty  pounds  a  month,  and 
thereupon  to  seize  two  parts  of  the  hereditaments  and  leases  of 
die  omnder. 

.  Sect.  44.  It  also  appears  (a),  that  the  king  lu^th  this  adyantage  (a)  Ante,  sec. 
of  seizing  the  lands  and  goods  of  the  offeii4er  upon  no  other  con-  ^* 
viction  but  such  as  foUoweth  an  indictment,  nor  even  upon  such 
a  conviction  without  a  judgment,  unless  it  be  caused  by  a  default 
upon  a  proclamation.    Therefore  I  shall  add  no  more  to  this  head, 
except  these  two  following  observations : 

Sect,  45*  First,  That  the  king  cannot  seize  the  lands  till  it  ap-  <  Inat  573. 
pears  by  the  return  of  an  inquisition,  to  thatpurpose  to  bc:  awarded^  ^p^  ^*^ 
of  what  lands,  &c.  the  offender  was  seized,  because  the  king's  title 
to  lands  ought  always  to  appear  of  record. 

Sect*  46.  Secondly,  That  the  king,  according  to  the  better  ^Cor.f.  14. ts. 
opinion,  may  seize  the  goods,  but  cannot  grant  them  over,  with-  i^olV. 
out  such  an  inquisition.  s  R.  Abr.  184. 

As  to  the  THIRD  GENERAL  HEAD  of  this  Chapter,  viz.  Wbat 
disabilities  and  other  inconveniencies  offenders  of  this  kind  are 
liable  unto. 

.  Sect.  47.  By  3  Jac.  1.  c.5.  s.  8.  "  Uo  recusant  comnct  shall  Noreauant 
*'  practise  the  common  law  of  this  realm  as  a  counsellor,  attorney,  '<^°^5^  ^ 
"  or  solicitor  in  the  same ;  nor  shall  practise  the  civil  law,  as  ad-.j^^^^,  physic, 
vocate  or  proctor ;  nor  practise  physic;  nor  use  or  exercise  the  .or  hold  any  mi- 
trade  or  art  of  an  apothecary  ;  nor  be  judge,  minister,  clerk,  or  Ktaryoi  naval 
Steward  of  or  m  any  cour1;i  or  bear  any  otnce  m  camp,  troop,  pain  of  £100 ; 
company  of  soldiers,  or  in  any  ship  or  fortress,  but  shall  be  ut- 
terly disabled  for  the  same,  and  forfeit  for  every  such  offence 
one  hnndred  pounds." 

Sect.  48.  By  3  Jac.  1.  c.  5.  s.  22.  "  Such  recusants  as  shall  be  and  shall  be  dis- 
'*  convicted  at  the  time  of  the  death  of  any  testator,  or  Ht  the  time  ^^^^^^ 
f  of  gravfsng  of  any  administration,  shall  be  disabled  to  be  execu-  ^i^tor. 
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^  ton  or  adnnibtralDn^  and  no  mch  puwoMi  slnH  be  gvaadkns 
'« to  My  chilcl,  &c" 

PenoDs  absent-       Sect.  40.  And  by  23  Eliz.  c.  1.  it  is  enacted,  "  That  every  per- 

ing  church  for    ««  goQ  forbearing  the  church  twelve  months,  shall,  on  certificate 

may  be^und    "  thereof  into  the  king's  bench  by  the  ordinary,  a  justice  of  assize 

to  good  beha-     ^*  and  gaol-delivery,  or  a  justice  of  peace  of  the  county  where  such 

nour.  «'  offender  shall  dwell  or  be,  be  bound  with  two  sufficient  sureties 

'^  in  the  sum  of  two  hundred  pounds  at  the  least  to  the  good  be- 

*^  haviour,  and  so  continue  bound  until  such  offender  shall  con- 

'*  form  hinoiselfy  &c. 

.  Aa  to  the  FOUBTH  oenbbal  hbad  of  this  chapter,  viz.  By 
what  means  offenders  of  this  nature  may  be  discharged  from  the^ 
said  forfeitures.  See. 

2tau'i*ir*^*  S«rf.  50.  By  23  Eliz.  c.  !•  s.  10.  "  Every  person  guilty  of  the 
timeWor/  '^  above*mentioned  offences,  who  shall,  before  he  be  thereof  in- 
jadgment,  con-  «'  dieted,  or  at  his  arraignment  or  trial,  before  judgment,  submit 
S'TuIwed*''^  "  and  conform  himself  before  the  bishop  of  the  diocese  where  he 
iiciiargeg.        ^^  ^^^^  ^  resident,  or  before  the  justices  where  he  shall  be  indicted, 

arraigned,  or  tried  (having  not  before  made  like  submission  at 
any  his  trial,  being  indicted  for  his  first  like  offence),  shall  upon 
his  recognition  of  such  submission  in  open  assizes,  or  sessions 
of  the  eounty  where  such  person  shall  be  resident,  be  dis- 
charged of  ril  and  every  the  said  offences  against  llie  said 
''  statute,  8ce. 

Tf a  recusant  Seat.. 61*  And  by  90  Eliz.  c.  6.  s.  6.  "  Whensoever  any  such 
shall  conform  or ««  offender  shall  make  submission,  and  become  conformable,  ac*> 
SiSoa^Sh!  "  cording  to  the  form  limited  by  the  statute  of  23  Eliz.  c.  1.  or 
Of  setsQK  of  '  "  shall  fortune  to  die,  then  no  forfeiture  of  twenty  pounds  for  any 
lands  shall  en-  «<  month^  or  Seizure  of  the  lands  of  the  same  offender,  from  and 
"^'  ''  after  such  submission  and  conformity,  or  death,  and  foil  satisfac- 

tion of  all  the  arrearages  of  twenty  pounds  monthly,  before  such 
seizure  due  or  payable,  shall  ensue,  or  be  continued  against  such 
offender,  so  long  as  the  same  person  shall  continue  in  coming 
"  to  divine  service,  according  to  the  intent  of  the  said  statute." 

Sect.  52*  But  this  statute  being  thought  not  to  give  sufficient 
encouragement  to  such  persons  to  conform  to  the  Church,  be- 
cause by  the  most  favourable  construction  that  could  be  made,  it 
still  obliged  them  to  pay  such  debts  as  were  due  to  the  king  by  force 
1  RbD.  94w        of  a  judgment,  it  was  enacted  by  1  Jac.  1.  c.  4.  s.  2.  "  That  a  re- 

cusimt,  conforming  himsdff  accordhig  to  the  meaning  of  the' 
above-mentioned  statutes,  &c.  shall,  during  such  eonformi^,  be 
discharged  of  all  penalties  which  he  might  otherwise  sustaifl  by' 
*'  reason  of  his  recusancy.'' 

Itaym.S9i.  465.  Seci.  63.  And  it  badi  been  resolved^  that  such  conformity  may, 
1  Mod^^ik  **  ^  ^^'"'^  ^  ^^^  statute,  be  pleaded^  m  well  to  the  suit  of  an  in^ 
1  RoU.'95.  ^  former  as  to  that  of  the  king;  and  that  after  judgment  it  wiUl  be 
s  Biilst3«4.  '^  a  good  ground  for  an  audita  querela  against  an  informer;  and 
"  also  may  be  pleaded  against  the  king  before  execution  awarded/' 


U 
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s«^- 130*  Sect.  54.  However,  there  seems  to  be  no  remedy  i^  eoch  a 
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ptmrn  fo  g«t a  nittitittkni  of  Midiiif  tli»  pn>iti  of  his  lands  m  hftve 
beon  mtutily  taken  by  the  king. 

Sect,  55,  ft  seemed  very  doubtful^  before  1  Jac.  1.  c.  4.  how  ifanhdrbeno 
far  the  lands  of  an  heir  were  chargeable  with  the  forfeitures  incurs  reca'sant^orcon- 
red  by  his  ancestor  in  respect  of  his  recusancy ;  but  this  seems  to  f^'f^^  tbe^ 
be  for  the  most  part  cleared!  by  the  said  statute  1  Jac.  1*  c.  4.  penalties  of  his 
s.  3.  which  enacts^  **  That  if  any  recusant  shall  die,  his  heir  ancestor's  reca- 
being  no  recusant^  every  such  heir  shall  be  freed  and  discharged  "^^^^ 
from  all  and  singular  the  penalties,  charges,  and  incumbrances 
happening  in  respect  or  by  reason  of  his  or  her  ancestor's  recu-  jj„^  ^^  g^ ' 
'*  sancy ;  and  if  at  the  decease  of  any  such  recusant  his  heir  shall  io6. 
''  be  a  recusant,  and  after  shall  conform  and  take  the  oath  of  su*'  Cawlej,io9, 
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Eremacy  before  the  archbishop  or  bishop  of  the  diocese^  such 
eir  shall  also  be  freed  and  discharged.' 

By  1  Jac.  1.  c.  4.  s,  4.  "  Provided,  that  if  the  heir  of  any  re-  Recmamswith- 
**  ctisant  shall  happen  to  be  within  the  age  of  sixteen  years  at  the  in  ntteen  yean 
"  time  of  the  decease  of  his  or  her  ancestor,  and  shall^  after  he  ^4*^J*^/a„ 
**  or  she  attain  sixteen  years,  become  a  recusant,  any  such  heir  cestor,conforaH 
^*  shall  not  be  freed  and  discharged  from  the  penalties,  charges,  ing  afterwards, 
**  and  incumbrances  of  his  or  her  ancestor's  recusancy,  until  he  *"  discharged. 
**  or  she  shall  submit  and  conform.'' 

By  1  Jac.  1.  c.  4.  s.  5.  it  is  ftirther  enacted,  **  That  when  any  Batift«rotiiirda 
*•  aeisure  shaH  be  had  of  the  two  parts  of  any  lands,  8cc.  of  any  {[fc^^'"*^! 
''  such  recusant,  as  aforesaid,  and  such  recusant  shall  die  (the  1^^.  the  u^S*' 
**  debt  or  duty  by  reason  of  such  recusancy  not  satisfied),  the  shall  beholden 
*'  same  two  parts  shall  continue  in  the  king's  possession  until  the  f^''  the  penalty 
''  residue  of  the  said  debt  or  duty  be  satisfied.     But  the  king  shall  ^  ^ 
not  seize  or  extend  any  third  part  descending  to  any  such  heirs, 
or  any  part  thereof*  either  by  reason  of  the  recusancy  of  his  or 
**  her  ancestor,  or  of  the  recusancy  of  any  such  heir." 

Stct.  56.  It  seems,  by  the  manifest  purport  of  this  statute,  that 
the  heir  of  a  recusant,  being  also  a  recusant  himself,  has  no  re- 
medy, but  by  conformingi  to  free  hb  fee-simple  lands  from  any 
of  the  forfeitures  incurred  by  the  conviction  ox  his  ancestor,  whe* 
ther  the  lands  were  seized  in  the  ancestor's  life  or  not. 

Sect.  57.  Hoveever  it  is  said,  that  the  lands  in  fee-tail,  which  Moor,  SfS. 
he  claims  from  such  ancestor,  are  no  way  chargeable,  after  the  ^^r'^ 
death  of  the  ancestor,  with  any  forfeitmes  upon  a  conviction  by  Q^y,\^  109^  [xo, 
proclamation  (which  has  no  greater  effect  than  a  verdict  recorded,)  150. 159. 153. 
but  only  with  such  as  are  due  upon  a  judgment;  which,  as  it  is 
agreed,  charge  an  heir  in  tail  by  force  of  33  Hen.  8.  c.  39.  s.  20. 
which  makes  an  heir  chargeable  with  the  debts  of  his  ancestor  by 
judgment,  recoj|nisaiioe»  oUigatioii,  or  odier  speGialty^    But  per- 
haps the  avthonty  of  those  0[Mnions  may  justly  be  questioned  \  for 
tfaoi^  a  ooavictioii  by  proclamatioti  .amount  not  to  ^  judgment, 
yet  sufely  it  cannot  be  inferior  to  an  obligatimi.    And  therefore, 
perliaps»the>  books  eked  in  the  tamfg^  are  xnisreported  in  this '^'^  >°P«  ■•  ^*: 

Cardcttlar,  aad  the  more  proper  distinction  may  be  this  :^^That  an 
eir  in  tail  is  chargeable  only  with  the  forfeitures  of  those  months 
which  are  contuned  in  the  indicteent  itself,  on  whioh  a  judgment 
is  afterwards  given,  or  a  convaetioa  by  proehnuition  recorded, 

and 
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and  hot  fbr  the  mcMiths  sutMeqmnt'  to  sucb  'convictioii  or  prock- 
niatioB,  inasmuch  as  the  first  seem  to  be  .debts  appearing  of  re* 
cord,  the  latter  not.  And  the  same  distinction  seems  applicable 
to  such  lands  in  tail  of  an  heir  who  conforms,  as  were  seized  in 
the  ancestor's  life;  but  it  is  clear  that  such  only  of  his  lands  as 
were  so  seized  are  in  any  case  liable,  whether  he  claim  them  in- 
fee-simple  or  tail. 

Offence  of  suffering  Absence  from  Church. 

4  Can.  5f •  Having  shewn  how  far  all  persons  in  general  are  punishable  for 

3  Bom.  £.  L.  their  own  absence  from  the  church,  I  am  now  to  shew  how  far 
'^  they  may  be  punished  for  the  absence  of  others. 

If  a  master  keep  Sect*  1.  By  3  Jac.  1.  C.4. 8.32.  ''Who  soever  shall  willingly  main- 
■J^'^*"*®'  '*  tain,  retain,  relieve,  keep,  or  harbour,  in  his  house,  any  servant, 
lectochurch'a^  *^  sojoumer,  or  Stranger,  who  shall  not  go  to  some  church  or  cha* 
month,  he  ulia^  ^'  pd^  or  usual  place  of  Common  prayer,  to  hear  divine  service, 
^^  Ui?^*  *       **  ^^^  ^^^  forbear  the  same  for  the  space  of  one  month  together, 

**  not  having  a  reasonable  excuse,  &c.  shall  for  every  month  that 
^*  he  shall  keep  such  servant,  &c.  forfeit  ten  pounds.*' 

If  a  master,  &C.       Sect.  2.  By  3  Jac.  1.  c.  4.  s.  33.  ''  Whosoever  shall  retain  or 

retain  any  who    **  keep  in  his  service,  fee,  or  livery,  any  person  which  shall  not  go 

he  M^ibK^'  **  ^^  ^^  repair  to  some  church,  chapel,  or  usual  place  of  common 

**  prayer,  to  hear  divine  service,  but  shall  forbear  the  same  by  the* 

**  space  of  one  month  together,  shall  forfeit  ten  pounds  for  every 

"  month,  &c." 

Bat  a  son  or  a        Sect,  3.  But  by  3  Jac.  1.  c.  4.  s.  34.  it  is  provided,  ^  Thai  this' 
daughter  who     ^«  act  shall  not  in  any  wise  extend  to  punish  any  person  for  main-* 
^^^^JJ  "  taining,  retaining,  relieving,  keeping  or  harbouring  his  father  or 
mother,ihalluot  "  mother  wanting,  without  fraud  or  covin,  other  habitation  or  suf- 
he  liable.  «  ficient  maintenance  ;  or  the  ward  of  any  such  person  ;  or  any 

person  that  shall  be  committed  by  authority  to  the  custody  of 
any  by  whom  they  shall  be  so  maintained,  retained,  relieved,  &c.*' 

The  offence  may  Sect.  4.  And  by  3  Jac.  c.  4.  s.  36.  **  This  offence  may  be  in- 
be  tried  ddier  at  <*  quired  of,  heard,  and  determined  before  the  king's  bench,  at  the 

sessions  or  in  the  #«        •  «   i  «•  %   *     ■  %  ^  •  <•  .t 

soperior  courts.      a^sizes,  gaol  delivery,  and  in  general  or  quarter-sessions  of  the 
"  county  or  place  where  the  offence  shall  be  committed." 


Of  Popish  Recusancy. 

And  now  we  are  come  to  offences  against  the  established 
church  more  immediately  relating  to  those  of  the  Popish  Re- 
ligion. 

Roman  Catho-  t  But  as  oiost  of  those  penalties  to  which  Popish  Recusants 
ttefdf^  ?^  are  exposed  may  now  be  avoided,  by  complying  with  the  injunc- 
ciaration^  ^  ^'^'^  ^'  ^  modern  act  of  parliament,  it  Qiay  be  necessary  to  pre* 
oath.  mise,  that,  by  31  Geo.  3.  c.  32.  s.  3.  <'  Persons  professing  the 

Roman  Catholic  religion  may  personally  appear  in  any  of  hia 
majesty's  courts  of  Chancery,  King's  Bench,  Common  Pleas, 
x>r  Exchequer,  at  Westminstc^r,  or  in  any  court  of  general 
quarter-sessions  of  and  for  the  county,  city,  or  place,  where 
such  person  shall  reside,  and  there  in  open  court,  between  the 

**  hours 


u 

€4 
t€ 
ft 


44 


€€ 
44 
44 
44 
4€ 
44 
4i 
44 
44 


44 
44 
44 
44 


Ch.«6.     OFFENCES  AGAINST  RELIGION.  S85 

''  hoiurs  of  nine  in  the  morning  and  two  in  the.afternoon,  .take, 
''  makei  and  subscribe  the  following  declaration  and  oath,  vi:^ 

I,  A.  B.,  do  hereby  declare^  that  I  do  profess  the  Roman  Dedaration. 
Cadiolic  religion. 

**  I,  A.  B.,  do  sincerely  promise  and  swear.  That  I  will  be  Oafhofalle- 
''  fttithful  and  bear  true  allegiance  to  his  majesty  King  George  giance,  obe- 
♦'  the  Third,  and  him  will  defend  to  the  utmost  of  my  power  ^^^^^^^^fiJ^^ 
**  against  all  conspiracies  and  attempts  whatever  that  shall  be  made  taken  by  per- 
**  against  his  person,  crown,  or  dignity ;  and  1  will  do  my  utmost  »>n«  professing 
*'  endeavour  to  disclose  and  make  known  to  his  majesty,  his  heirs,  J*»®  CatUoUc 
**  and  successors,  all  treasons  and  traitorous  (conspiracies  which 
may  be  formed  against  him  or  them:  And  I  do  faithfully  pro- 
mise to  maintain,  support,  and  defend,  to  the  utmost  of  my 
power,  the  succession  of  the  crown;  which  succession,  by  an 
act  iutided.  An  act  for  the  further  Limitation  of  the  Crown, 
and  better  securing  the  Rights  and  Liberties  of  the  Subject,  is 
and  stands  limited  to  the  prmcess  Sophia^  electress  and  duchess 
dowager  of  Hanover,  and  the  heirs  of  her  body,  being  Pro- 
testants ;  hereby  utterly  renouncing  and  abjuring  any  obedience 
or  allegiance  unto  any  other  person  claiming  or  pretending  a 
"  right  to  the  crown  of  diese  reaJms:  And  I  do  swear,  that  I  do 
reject  and  detest,  as  an  unchristian  and  impious  position,  that 
it  is  lawftil  to  murder  or  destroy  any  person  or  persons  what- 
soever, for  or  under  pretence  of  their  bein^  heretics  or  infidels; 
and  also  that  unchristian  and  impious  pnnciple,  that  faith  is 
**  not  to  be  kept  with  heretics  or  infidels:  And  I  further ^de- 
**  clare,  that  it  is  not  an  article  of  my  faith,  and  that  I  do 
'^  renounce,  reject,  and  abjure  the  opinion,  that  princes  excom- 
municated by  the  pope  and  council,  or  any  authority  of  the  See 
of  Rome,  or  by  any  authority  whatsoever,  may  be  deposed  or 
*'  murdered  by  their  subjects,  or  any  person  whatsoever:  And 
**  I  do  promise,  that  I  will  not  hold,  maintain,  or  abet  any  such 
**  opinion,  or  any  other  opinions  contrary  to  what  is  expressed 
'^  in  this  declaration :  And  I  do  declare,  that  1  do  not  believe 
*'  that  the  pope  of  Rome,  or  any  other  foreign  prince,  prelate, 
''  state,  or  potentate,  hath,  or  ought  to  have,  any  temporal  or  civil 
^'  jurisdiction,  power,  superiority,  or  pre-eminence,  directly  or 
**  mdirectly,  within  this  realm :  And  I  do  solemnly,  in  the  pre- 
<<  sence  of  God,  profess,  testify,  and  declare,  that  I  do  make  this 
declaration,  and  every  part  thereof,  in  the  plain  and  ordinary 
sense  of  the  words  of  this  oath,  without  any  evasion,  equivoca- 
tion, or  mental  reservation  whatever;  and  without  any  dispen- 
*'  sation  already  granted  by  the  pope,  or  any  authority  of  the  See 
of  Rome,,  or  any  person  whatever;  and  without  thinkitig  that 
I  am  or  can  be  acquitted  before  God  or  man,  or  absolved  of 
''  this  declaration,  or  any  part  thereof,  although  the  pope  or  any 
''  other  person  or  authority  whatsoever  shall  dispense  with  or 
'*  annul  the  same,  or  declare  that  it  was  null  or  void/'  • 

By  31  Geo.  3.  c.  32.  s.  3.  "  The  said  declaration  and  oath  The  officer  of 
'f  shall  be  subscribed  by  the  person  taking  and  makipg  the  same  the  court  shall 
'*  with  the  name  at  length,  if  such  person  can  write,  or  with  his  ^{j^/^^'e  de- 
**  mark,  the  name  being  written  by  the  officer,  where  such  per-  daratkm  and 

VOL.  I.  CO  "  son 


44 
44 


44 
4< 
44 


44 
44 


i 


386  OFFENCES  AGAINST  RELIGION.       Bk.  I. 

oath  httfiiig       '*  ion  canoot  write«  stich  person  or  such  oflScer^  as  the  case^niay 

^T"h!^        ''be,  adding  the  tide^  addition,  and  place  of  abode  of  sudi  per- 

mifident  evi-     ^'  ^^°'  ^^^  shM.  remain  in  such  court  of  record  :  and  the  proper 

denoe..  "  officer  of  such  court  respectively  with  whom  the  custody  of 

**  such  record  shall  remain,  shall  make,  subscribe,  and  deliver  a 

**  certificate  of  such  declaration  and  oath  having  been  duly  made, 

''  taken,  and  subscrilt^edn  to  the  person  w.bo  sluill  have  so  naade, 

**  tah»n>  and  sub^Crribed  the  jame,  if  the  same  shall  be  demanded, 

*'  i^amediately,  for  which  certificate  there  shall  be  paid  no  greater 

''fee  -or  reward  than  two  shillings;  and  such  certificate,  upon 

proof  of  the  certifier's  hand,  and  that  he  acted  as  such  ofiSjcer, 

sb^l  be  cpmpetent  and.  suffi.cient  evidence  of  such  person's 

having  4M)y.n)ade,  taken,  ai^d  subscribed  such  declaration  and 

"  oatb»  unless  the.  same  shall  be  falsified." 

Ustsof  penoDs  fBy  31  Geo,  3.  c.  32.  s.  2.  "  The  said  officer,  with  whom 
who  have  taken  **  guch  records  are  kept  as  aforesaid,  shall  yearly,  on  or  before 
^^jJJJl^jJJj^  **  the  25th  December,  transmit  to  the  clerk  of  his  majesty's  most 
the  privy  ^  honourable  privy  council,  lists  of  the  persons,  with  their  titles^ 

coandJ.  ««  additions,  and  places  of  abode,  M'ho  shall  have  made  and  sub- 

"  scribed  such  declaration  and  oath  in  the  preceding  year/' 

Nopenon  t.  And,  by  31  Geo.  3.  c.  32.  s.  3.  ''  No  person  professing  the 

taking  the  oath  "  Roman  Catholic  religion,  who  shall  take  and  subscribe  the 
■5^5"J?*°*'^'*"  *'  oath  therein  appointed  to  be  taken  and  subscribed,  shall  be 

ed  shall  be  pro-  ,^  •        «         *•*  -  i*iiti»ti  • 

secuted  on  uij  convu^ted  or  prosecuted  upon,  or  shall  be  liable  to  be  prose* 
statute  against  "  cuted  upon,  the  said  statutes  of  1  Eliz.  c.2.;  the23£li2. 
to^wM™*^    "  c.  1 .;  the  29  Biz.  c.  6.;  the  35  Eliz.  c.  2.;  the  1  Jac.  1.  c.  4,} 

"  or  any  of  them,  or  upon  any  other  statute,  or  any  other  law  of 
"  this  realm,,  by  indictment,  information,  action  of  debt,  or  others 
"  wise;  or  shall  be  prosecuted  in  any  ecclesiastical  court  for 
"  npt  resorting  or  repairing  to  his  or  her  parish  church  or.chapel^ 
"  or  some  other. usual  place  of  common  prayer,  to  hear^vine 
"  service,  and  join  in  public  worship  according  to  the  forms  and 
"  rites  of  the  Church  of  England,  as  by  law  established/' 

But,  for  the  better  understanding  of  this  subject,  I  shall  con- 
sider. First,  The  above  mentioned  offence  of  not  cotning  to 
church,  so  far  as  it  particularly  concerns  Roman  Catholics. 
Secondly,  The  offence  of  saying  or  hearing  mass,  or  other 
Popish  service.  Thirdly,  The  offence  of  not  making  a  decla- 
ration against  popery.  Fourthly,  The  offence  of  promoting 
or  encouraging  the  Popish  religion. 

Skin.  99.  And  FiRST,  as  to  the  said  offence  of  not  coming  to  churd^  so 

3  B^  '^  £.  L.     ^  *^^  ^^  pariticularly  concerns  those  of  the  Popish  religion,  who 

ifo.  lo  respect  hereof  are  commonly  called  Popish  recusants;  I  shaU 

consider.  First,  >  How  far  sncb  recusants  are  punishable  in  thfir 

own  persons.     Secondly,  How  far  they  make  others  liable  to  be 

punished. 

I.  How  far  popish  recusants  are  punishable  in  their,  own  per- 
.    sons. 

It  is  to  be  observed,  that  they  are  not  only  liable  to  all  the  for- 
feitures and  disabilities  and  otfier  incony^Dieiicea  mentioned  in 

die 
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die  former  settidft,  ''Of  the  Otkhte  itixi6i  doitflAg'td  ClmrcH/* 
but  also  to  many  particular  disabilities,  restraints,  fbrfeitures, 
and  other  inconveniences,  to  which  no  others  are  liable. 

FiBST,  They  are  put  under  the  following  disabilities:  1.  That 
of  bringing  an  action.  2.  That  of  presenting  to  a  church. 
3.  That  of  bearing  any  public  oflSce  or  charge.  4.  That  of 
claiming  any  part  of  a  husband's  personal  estate.  5.  That  of 
clainiing  an  estate  by  courtesy,  or  by  way  of  dower,  after  a 
marriage  agtiost  law. 

Secondly,  They  are  put  under  the  following  restraints: 
i.  From  going  above  five  miles  from  home.  2.  From  coming 
to  court.  3.  From  keeping  arms.  4.  From  coming  within  ten 
miles  of  London. 

Thibdly,  They  are  liable  to  the  following  forfeitures:  1. 
That  of  two  parts  of  a  jointure  or  dower.  £.  That  of  twenty 
poundis  for  not  receiving  the  sacrament  yearly  after  conformity. 
3.  That  of  one  hundred  pounds  for  an  unlawful  marriage.  4.  ^ 
That  of  one  hundred  pounds  for  an  omission  of  lawful  baptism. 
$.  That  of  twenty  pounds  for  an  unlawful  burial. 

Lastly,  They  af e  subject  to  the  following  inconveniences : 
1.  That  their  houses  ms^  be  searched  foi*  reliqoes,  whether  they 
be  men  or  woBien.  2.  That  if  they  be  women  and  married| 
they  mby  be  conimitted,  8^. 

Sect.  I.  Astoahe  Fibst  of  the  said  disabilities,  viz.  That  of  Popish  recti. 
farioging  an  actoon,  it  is  enacted  by  3  Jac.  1.  c.  5.  s.  1 1, 12.  "  That  '^^^^Z'^^ 

•  1  •  •         1    11  I   ^        11    •    -  1  ***  aisaWcd  to 

every,  popish  recusant  convict  shall  stand  to  all  mtents  and  bring  actions. 
purposes  disabled,  as  a  person  lawfully  excommunipated,  and  g    .  j 
as  u  such  person  had  been  so  denounced  and  excomnaunicated  c.  4. 
according  to  the  laws  of  this  realm,  until  he  or  she  shall  con*  n  Mod.  S57. 


u 

4€ 


*'  form,  &c.     And  that  every  i)erson  sued  by  such  person  so  ^'  ^^ 

**  disabled,  may  plead  the  same  in  disabling  of  such  plaintiff,  as  «  jon^s,  isr. 

'^  if  he  or  she  were  excommunicated  by  sentence  in  the  iscclesias- 

**  tical  court.    Except  the  action  of  such  recusant  do  concern 

"  some  hereditament  or  lease,  which  is  not  to  be  seised  into  the  4  Con.  55. 

**  king's  hands  by  force  of  some  law  concerning  recusancy.*'  ^**' 

In  the  exposition  hereof  it  hath  been  resolved, 

Sect.  2.  Ftrst,  That  the  plea  of  such  a  conviction,  like  all  « l^^-  «>8. 
other  pleas  in' disability,  ought  to  be  pleaded  before  imparlance,  hSl^is.'^^' 
and  also  to  conclude  vvith  a  demand,  *^  if  the  plaintiff  shall  be  e  Mod. '4s. 
•^  answered.'* 

Sect.  3.  Secondly,  That. such  plea  ought  also  to  shew  before  Noy, 89. 
what  justices  the  conviction  was,  that  the  court  may  know  where  ^^  ^' 
to  send  fpr  a  certificate  thereof,  if  it  be  denied;  and  also  that  the 
record  itself,  or  at  least  a  certificate  thereof,  ought  to  be  imme- 
diately produced,  according  to  the  generp^rule  of  the  law  as  to 
all  dilatory  pleas  grounded  on  records. 

Sect.  4.  Tkir^^,  That  if,'  after  sU(5h  a  plea,  it  be  certified  that  Hetl.  176. 
file  plaintiff  hath  cdlffditttid,  and  thereupon  the  ddendant  be 
onlifred  to  plead  in  chtef,  aild  then'  the  plaintiff  relapse  and  be 

c  c  2  convict 
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convict  agaiiH  die  defendant  cannot  plead  the  same  in  disability 
a  second  time. 

9  Lot.  1 117.  Sect.  5.  Fourthly,  That  it  must  appear,  either  from  the  convio^ 

s  Ler.  sss,  tion  itselfj  or  by.  proper  averments,  that  the  plaintiff  is  convicted 
354.11,  If.       of  popish  recusancy,  because  no  recusants,  except  popish  ones, 

are  .within  the  said  clause ;  however,  that  this  is  sufficiently  set 
forth  by  alleging  that  the  plaintiff,  beiug  papalis  recusam,  was 
indicted  and  convicted  secundum  formam  statuti,  S^c. 

iBol.  155  156.  Sect,  6.  And  some  have  gone  so  far  as  to  hold,  that  all  popisb 
S.P.  iSt/Tr.  recusants  convict,  may  be  taken  up  by  the  writ  de  excommunicato 
'?*  T  K  capiendo,  and  that  they  are  not  be  admitted  as  competent  wit- 
Cawleyifi6.  nesses  in  any  cause;  but  this  seems  to  be  a  construction  over 
Vide  1  Com.  severe;  for  inasmuch  as  this,  like  all  other  penal  statutes,  ought 
^8'  ^  "5w**  to  be  construed  strictly,  and  the  words  thereof  are  no  more  than, 
as  to  the^w  iii  "  ^^^^  ^"^^  persons  shall  stand  disabled,  8C€.  as  persons'  lawfully 
gepenl  apon  ''  excommunicate,  8lc."  and  the  purport  diereof  may  be  fully  sa- 
tiiis  bead.  tisfied  by  the  disability  to  bring  any  action,  it  seems  to  be  too 

rigorous  to  carry  them  farther. 

Sect.  7.  As  to  the  Second  of  the  said  disabilities,  viz.  That 
po^^recQMiit  ^^  presenting  to  a  church,  the  same  being  at  this  day  extended 
conTict  are  dit-  by  12  Anne,  c.  2.  to  all  persons  making  profession  of  the  popish 
sbled  from  pre-  religion,  I- shall  refer  the  reader,  for  the  matters  relating  to  this 
i^^Uioiitno^  head,  to  the  section  concerning  "  Promoting  the  Popish  Relio 
tice.  gion,"  (post,  p.  399*)  wherein  is  shewn  how  penal  it  is,  barely  to 

dBiini«£kL.  profess  the  said  religion;  and  I  shall  only  take  notice  in  this 
S56.  place,  that,  by  1  Will,  and  Mary,  c.26.  s.  4.  **  If  the  trustee, 

"  mortgagee,  or  grantee,  of  any  avoidance  whereof  the  trast  shall 
"  be  for  any  popish  recusant  convict,  shall  present  widiout  giving 
"  notice  in*  writing  of  the  avoidance  to  the  university,  8cc.  within 
**  three  months  after  the  avoidance,  he  forfeits  five  hundred 

Popish  lecu-       **  pounds." 

JT^  «^****  &c^  8.  As  to  the  Third  of  the  said  disabilities,  viz.  That  of 
pablic  office.  bearing  any  public  office  or  charge,  it  is  enacted  by  3  Jac.  1. 
i6Oeo.t.cS0.  c.  5.  s.  9-  '*  That  no  popish  recusant  convict  shall  exercise  any 
«oG  a.  5t»  *' P^'^'^c  office  or  charge  in  the  commonwealth,  but  shall  be 
,.55,  "  utterly  disabled  to  exercise  the  same  by  himself  or  his  deputy.'' 

Sect.  9*  It  is  observable,  that  this  clause  is  ^  more  strongly 
penned  than  that  which  immediately  precedes  it,  relating  to  all 
recusants  in  general,  as  to  the  following  particulars:  1.  That  this 
extends  to  all  public  offices  and  charges  in'general^  whereas  the 
former  extends  only  to  those  which  are  particularly  enumerated. 
2.  That  this  expressly  disables  a  popish  recusant  to  exercise 
such  an  office  by  himself  or  his  deputy,  but  the  other  says 
nothing  at  all  of  the  exercise  of  an  office  by  a  deputy. 

■ 

Bat  RonMn  t  Papists  were  also  disabled  by  the  statutes  7  and  8  Will.  5. 

CatiwUcs taking  c.  24.  and  1  Geo.  I.  c.  23.  from  practising  in  any  manner  in 
^dmtionbe-  ^^^^  ^'  justice  as  counsellors,  barristers,  attorhies,  solicitors, 
foie^mentiooed  clerks,  or  notaries,  without  having  taken  the  oaths  and  declara- 
may  actas  tion.  But  it  is  now  enacted  by  31  Geo.  3.  c.  32.  s.  22.  *'  That 
^!^^^SSi^'  "  tibe  oaths  and  declaration  in .  and  by  the  said  last-mentioned 
nies,  dec  '^  acts  respectively  mentioned  and  appointed  to  be  taken  and 

''  subscribed  by  persons  acting  as  a  counsellor  at  law«  barrister, 

**  attorney. 


^ 
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**  attorney,  solicitor,  clerk,  or  notai^,  as  in  the  said  acts  respec- 
**  tively  is  mentioned,  shall  be  no  longer  put  or  administered  to, 
or  required  to  be  taken  by,  any  person  professing  the  Roman 
Catholic  religion,  as  a  qtialijEcation  or  requisite  to  enable  him 
to  act  in  the  capacities  aforesaid,  or  any  of  them,  but  the  oath 
of  allegiance,  abjuration,  and  declaration,  herein-before  ap-  Vide  ante,  p. 
pointed  to  be  taken  and  subscribed,  shall  be  administered,  ^^* 
''  taken,  and  subscribed  to  and  by  persons  professing  the  Roman 
''  Catholic  religion,  and  acting  or  requiring  to  act  in  the  capaci- 
*^  ties  aforesaid,  or  any  of  them,  in  the  stead  and  place  of  the  said 
**  oaths  and  declaration,  and  every  of  them;  and  m  order  thereto, 
*^  the  oath  of  allegiance,  abjuration,  and  declaration,  herein-be-^ 
**  fore  appointed  to  be  taken  and  subscribed,  may  and  shall  be* 
**  administered,  taken,  and  subscribed  in  the  same  courts^  and  .    . 

**  may  and  shall  be  registered  in  the  same  manner,  as  the  oaths 
''  and  declaration  in  the  room  of  vvhich  it  is  hereby  substituted, 
are  by  the  acts  so  prescribing  the  same  oaths  and  declaration 
respectively  as  aforesaid  appointed  to  be  administered,  taken, 
subscribed,  and  registered,  and  when  so  taken,  subscribed,  and 
registered,  shall,  for  the  purpose  of  enabling  persons  professing 
the  Roman  Catholic  religion  to  act  in  the  capacities  aforesaid, 
or  any  of  them,  have  the  same  effect  and  operation,  to  all  in- 
tents, constructions,  and  purposes  whatsoever,  as  the  oaths  and 
**  declaration  in  the  room  of  which  it  is  hereby  substituted/'      ,  . 

By  SI  Geo.  d.  c.  32.  s.  ?•  it  is  also  enacted,  ''  That  if  any  Roman  Caihe- 
*'  person  professing  the  Roman  Catholic  religion  shall  hereafter  ^"5^*^** 
''  be  chosen  or  otherwise  appointed  to  bear  the  office  of  High  oonsteble,  &c* 
Constable,  or  petty  constable,  church-warden,  overseer  of  the  by  deputy, 
poor,  or  any  other  parochial  or  ward  oflicei  and  such  person 
shall  scruple  to  take  upon  him  any  of  the  said  offices,  in  regard 
'^  of  the  oaths  or  any  other  matter  or  thing  required  by  the  law 
'^  to  be  taken  or  done  in  respect  of  such  office,  every  such  per* 
**  son  shall  and  may  execute  such  office  or  employment  by  a  suf- 
ficient deputy,  by  him  to  be  provided,  that  shall  comply  with 
the  laws  in  this  behalf;  but  the  said  deputy  shall  be  allowed 
''  and  approved  by  such  person  or  persons,  in  such  manner  as 
**  such  officer  or  officers  respectively  should  by  law  have  been 
'*  allowed  and  approved.*' 

Sect.  10.  As  to  the  Fourth  of  the  said  disabilities,  t»z.  that  Female  popbb 
of  claiming  any  part  of  a  husband's  personal  estate,  it  is  enacted  '|^'"*^*^?*[;, 
by  3  Jac.  1  c.  5.  s.  10.  *'  That  every  woman,  being  a  popish  TOt^con^m 
''  recusant  convict  (her  husband  not  standing  convicted  of  popish  within  twelve  , 
"  recusancy),  which  shall  not  conform  herself  and  remain  con-  ™°"?"i®^??^ ' 
"  formed,  but  shall  forbear  to  repair  to  some  church  or  usual  ^,*|^d  jL 
place  of  common  prayer,  and  there  hear  divine  service  and  ser-  abled  toWe 
mon,  if  any  then  be,  and  receive  the  sacrament  of  the  Lord's  agpartofhb 
Supper,  according  to  the  laws  of  this  realm,  by  the  space  of  *"***■• 
one  whole  year  next  before  the  death  of  her  said  husband,  shall  geealaor  J.  i. 
not  only  be  disabled  to  be  executrix  or  administratrix  of  her  ^  ^ 
^  said  husband,  but  also  to  have  or  demand  any  part  of  her  said 
husband's  goods  or  chattels,  by  any  law,  custom,  or  usage 
whatsoever."     And  by  ,3  Jac.  1.  c.  5.  s.  13.  "  Every  woman  is 
put  under  the  like  disability,  being  a  popish  recusant,  who 

''  shaU 
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'^  shall  be  mli^d  otterwi^e  th^n  accOfding  to  the  church  of 
"England."       . 

Popish  rectt-  Sect.  11*  As  to  the  Fifth  of  the  said  disabilities,  riz.  that  of 

"°*  ^^      claiming  an  estate  by  the  courtesy,  6r  by  way  of  dower,  &c.  it  is 

Sbanabcoid^s   «iacted  by  3  Jac.  1,  c.  5.  s.  13.  ''That  every  man  who,  being  a 

to  the  rites  of     '^  popish  recusant  convict,  shall  be  married  otherwise  than  in 

Ae  dmrcb,  diV  a  gome  Open  church  or  chapel,  and  otherwise  than  according  to 

iinj  esteteV     "  ^^  orders  of  the  Church  of  £ngland/by  a  minister  lawfully  au- 

ooQrtesj  orbj    ''  thorised,  shall  be  disabled  to  have  any  estate,  as  tenant  by  the 

dower.  tt  courtesy;  and  that  every  woman,  bemg  a. popish  recusant  con- 

'^  vict,  who  shall  be  married  in  other  form  than  as  aforesaid,  shall 

*^  be  disabled  to  claim  her  dower,  or  Jointure,  or  widbVs  estate^ 

*'  8ic.'' 

Popish  recasaiit  Std.  12.  As  to  the  FiRST  of  the  above-mentioned  restraints, 
conyiote  re-       ^^^  th^t  from  going  above  five  miles  from  home,  &c.  it  is  enacted 

rei^ng'iiboTe  "^J  ^^  ^^*^'  ^*  ^*  ^**^  ^  •'^^-  ^'  ^-  ^'  ®*  ^>  7.  '*  That  every  popish 

fiye  miles  from    **  recusant  convict  shall  repair  to  his  place  of  dwelling,  Scc.^  and 

home.  «  uQt  remove  above  five  miles  from  thence,  unless  he  be  urged  by 

**  process.  Sec.,  or  have  a  license  from  the  privy  council,  £c.,  or 

**  under  the  hands  and  seals  of  four  justices  of  peace,  with  the 

**  assent  in  writing  of  the  lieutenant  of  the  county,  or  of  the 

3  Born,  £.  L.    ^*  bishop,  &c.  (every  license  of  which  kind,  by  justices  of  peace, 

I6f  •  165.  *y  must  express  both  the  particular  cause  and  the  time  for  which  it 

*^  is  given,  and  ought  not  to  be  granted  without  a  previous  oath  of 

**  some  reasonable  cause,)  under  pain  of  forfeiting  all  his  goods 

See  Cawl.  It8,  ^'  and  hereditaments  (whether  freehold  or  copyhcrfd)  for  his  life» 

129,  &c.  207,    u  Qf  Qf  abjuring  the  realm  if  he  be  not  worth  twenty  marks  a 

**  year,  or  forty  pounds  in  goods,  unless  he  recant  before  convic- 

*f  don,  and  also  contiiiue  conformable.'' 

C.  Jac  35S.  Sect.  IS.  Note,  that  the  prrvy  council  may  grant  such  license 

M^**  8S6*  without  any  special  cause  or  oath,  8cc.,  but  that  die  justices  of 
^''  '  {>eace  cannot.  And  it  hath  been  resolved,  that  in  pleading  a 
license  of  justices  of  peace,  you  must  expressly  shew  that  it  was 
made  under  their  hands  and  seals,  and  also  set  forth  the  cause  in 
particular  for  which  it  was  granted,  and  the  time  for  which  it  was 
nmited,  and  that  the  party  was  sworn  to  the  truth  of  such  cause^ 
8cc. 

C  Jac.  55f  •  Sect.  14.  It  is  said,  that  if  the  same  person  be  both  a  justice  of 

Moor'ffi^*      peace  and  a  lieutenant,  he  cannot  both  join  in  a  license  as  josdce 

of  peace,  and  also  give  his  assent  as  lieutenant,  but  can  only  act  in 

one  capaci^. 

CawLidO,  131.  Sect.  15.  It  seems  that  the  miles  shall  be  computed  according 
C.  EIIX.S1S.      to  the  English  manner,  allowing  5280  feet,  or  1700  yards,  to  each 

mile,  and  that  the  same  shall  be  reckoned,  not  by  straight  lines,  as 
a  bird  or  arrow  may  fly,  but  according  to  the  nearest  and  most 
usual  way. 

Popbh  recoaant  Sect.  l6.  As  to  th^  SfccoND  of  the  above-mentioned  restraints, 
^tniMd  Iro  '  ^^*  ^^^  which  relates  to  tbfi  cooiing  to  court,  it  is  enacted  by 
appevinginibe  ^  f  *^  1.  c  5.  s.  2.  *'  That  QO  pppiQb  nepttsant  convict  shall  come 
preaenoeofUie  "  into  the  court  or  hqtise  whefe  the  king,  or  his  hen*  apparent, 
Uog»  ^'  shall  be,  unless  he  be  commanded  so  to  do  by  the  king,  upon 

''  pain  of  one  hundred  poundji,  8ic." 

tAnd 


"T^ 


<4 


t€ 


t€ 


Ch.  S6.    OFF]^CES  AGAINST  RELIGION.  391 

# 

t  iknd  it  is' Aiftker  enacted  by  SO  CSar.  2.  st*  ft.  «•  5»  6.  '^  Th«t  imiMiDoCbeiiig 
*'  every  peer  of  this  realm  and  member  of  the  House  of  Peers,  di8aWed,&c 
**  and  every  peer  of  Scotland  or  Ireland/ being  of  the  age  of  one 
**  and  twenty  years  or  upwards^  not  having  taken  the  said  oatiis, 
**  and  made  and  subscribed  the  declaration;  and  eveiy  member 
'*  of  the  House  of  Commons,  not  having  taken  the  oaths  and 
'*  subscribed  the  declaration;  and  every  popish  recusant  convict, 
''  who  shall  come  advisedly  into,  or  remain  m  the  presence  of  the 
king  and  queen,  or  shall  come  into  the  court  or  house  where 
they,  or  any  of  them,  reside,  shall  be  disabled  to  hold  or  exe- 
cute any  office  or  place  of  trust,  civil  or  military,  or  to  sue  in 
^'  law  or  equity,  or  to  be  an  executor,  &c.,  or  capable  of  any 
legacy  or  deed  of  gift,  and  shall  foreit  for  every  wilful  offence 
five  hundred  pounds,  unless  such  person  do,  within  the  term 
*^  next  after  such  his  coming  or  remaining,  take  the  oaths  of  alle- 
'*  giance  and  supremacy,  and  make  the  declaration  against  tran- 
''  substantiation  and  the  invocation  of  saints,  &c.  in  the  court  of 
"  Chancery/' 

t  But  by  31  Geo.  3.  c.  39.  s.  20.  it  is  enacted,  "  That  no  Bat  no  Catholic 
peer  of  Great  Britain  or  Ireland,  or  member  of  the  House  of  P^^Tj^'^^jHJ 
Peers  of  Great  Britain,  or  of  the  kingdom  of  Ireland,  profess-  ^pTOmtedojuh 
ing  the  Roman  Catholic  religion,  who  shall  take  and  subscribe  sball  be  liable  to 

"  the  oath  of  allegiance,  abjuration  and  declaration,  hereinbefore  proiecutioDun- 
appointed  to  be  taken  and  subscribed,  shall  be  liable  to  be  ^Cv[\.^t* 
prosecuted  for  such  offence  in  the  said  act  30  Car.  £•  st.  d.  or  8.5. 
be  liable  to  any  of  the  pains,  penalties,  forfeitures  and  disabili- 

''  ties,  for  breach  of  the  provision  in  the  said  clause  contained,  or 

''  be  otherwise  deemed  to  fall  within,  or  be  affected  by,  any  part 

'•  of  the  said  provision." 

»  •  * 

Sect.  n.  As  to  the  Third  of  the  above-mentiooed  restnunts.  Popish  recunnt 
9t3.  that  which  relates  to  the  keeping  of  arms,  it  is  enacted  by  ^!^[|^  ^ 
3  Jac.  1 .  c.  5.  s.  27,  28,  29*  "  That  all  such  armour,  gunpowder,  ^^^g  any  gon- 
*'  and  munition,  of  whatsoever  kinds,  as  any  popish  recusant  con-  powder  and  mu> 
"  vict  shall  have  in  his  own  house  or  elsewhere,  or  in  the  posses-  ""^^"^  ^^ 
''  sion  of  any  other  at  his  disposition,  shall  be  taken  from  him  by  ^^    ^' 
warrant  of  four  justices  of  peace  at  their  general  or  quarter- 
sessions  (except  such  necessary  weapons  as  shall  be  allowed 
''  him  by  the  said  four  Justices  for  the  defence  of  his  person  or 
**  house);  and  that  the  said  armour,  8cc.  so  taken,  shall  be  kept  at 
**  the  cost  of  such  recusant,  in  such  place  as  the  said  four  justices, 
**  at  their  said  sessions,  shall  appoint;  and  that  if  any  such  re- 
*^  cusant  having  such  armour,  &c.,  or  if  any  other  person  who 
'*  shall  have  any  such  armour,  8cc.  to  the  use  of  such  recusant, 
'*  shall  refuse  to  discover  to  the  said  justices,  or  any  of  them, 
**  what  armour  he  hath,  or  shall  let  or  hinder  the  delivery  thereof 
^*  to  any  of  the  said  justices,  or  to  any  other  person  authorised  by 
**  their  warrant  tq  take  the  same,  that  then  every  person  so 
offending  shall  forfeit  his  said  armour,  8cc.,  and  also  be  impri- 
soned for  three  months  without  bail,  by  warrant  from  any  jus- 
tices of  peace  of  such  county .'^    And  it  is  further  enacted. 
That  notwithstanding  the  takiog  away  such  armour,  8cc.  yet 
^*  such  recusant  shall  be  charged  with  the  maintaining  of  the 
**  same,  and  with  the  providing  of  a  horse,  8cc.  in  such  sort  as 

'*  others 


U 
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''  others  of  bis  majesty's  subjects/'  Also  it  is  furtlter  enacted  by 
1  Will.'  and  Mary^  c.  15.  ^'  That  no  reputed  papist,  refosiiur  to 
**  make  the  said  dedaratiou  against  popery,*  mentioned  in  SO  Car. 
''  feihall  keep  arms/'  as  it  is  set  fcnrth  more  at  large  in  the  sec- 
tion "  Of  not  making  a  Declaration  against  Popery." 

Popiah  recu-  *S^c^'  1^*  -^^  ^^  ^^^  FouRTH  of  the  above-mentioned  restraints, 

tantconvicu  VIZ.  that  which  relates  to  the  coming  within  ten  miles  of  London, 
Jw^UiiTten  ^*  ^®  enacted  by  3  Jac.  1.  c.  5.  s.  4,  5.  "  That  no  popish  recusant, 
n^dfLon-  ^  "  ^*  ^^^^^  remain  within  the  compass  of  ten  miles  of  London, 
fdoo,  except  qua-  **  under  pain  of  one  hundred  pounds^  except  such  persons  as,  at 

^taT^te  si^G***^  *'  ^^^  ^'"^  ^^  ^^^  *^'^  *^^*  ^^^  "*®  some  trade^  mystery,  or  manual 

S,  c.  St,  *^  occupation,  in  London,  8cc.,  and  such  as  shall  have  their  only 

''  dwelling  in  London,  &c."    Also  reputed  papists  refusing  to 

make  the  declaration  mentioned  in  the  precedent  sections,  are  to 

be  removed  froib  London,  8cc.  by  force  of  1  Will,  and  Mary,  c.  9- 

t  But  by  31  Geo.  3.  c.  32.  s.  19*   this  last-mentioned  act 

shall  not  extend  to  any  person  professing  the  Roman  Catholic 

religion,  who  shall  take  and  subscribe  the  oath  of  allegiance, 

abjuration  and  declaration,  therein  appointed  (a)  t6  be  taken  and 

(•)a««Dte,     subscribed. 

p.  Sod* 

Female  popish  Sect.  19*  As  to  the  FiRST  of  the  above-mentioned  forfeitures* 
▼^t ^^haii  ^*^'  ^*^  ^^  ^^^  pvittB  of  a  jointure  or  dower,  it  is  enacted  by 
not  conform  ^  ^^^'  ^*  ^'  ^'  ^'  ^^*  ''  That  every  married  woman,  being  a 
within  twelve  "  popish  recusant  convict,  (her  husband  not  standing  convicted  of 
months  before  w  popish  recusancy,)  who  shall  not  conform  herself,  and  remain 
husband,  shall  *'  Conformed,  but  shall  forbear  to  repair  .to  some  church,  or  usual 
forfeit  two-  **  place  of  common  prayer,  and  there  to  hear  divine  service  and 
tiiirdsof  her  «  sermon,  if  any  then  be,  and  receive  the  sacrament  of  the  Lord's 
J  m  ore.  ^^  Supper,  according  to  the  laws  of  this  realm,  within  one  year 

'^^0^^  32  '^  ^^^  before  the  death  of  her  said  husband,  shall  forfeit  to  the 
pa^e586.'       '  "  ^^°S  ^^-  Profits  of  two  parts  of  her  jointure  and  dower  of  any 

''  hereditaments  of  her  said  husband,  &c." 

Popish  recusant  'S^^'  ^^*  As  to  the  SECOND  of  the  above-mentioned  forfei- 
convict,  who  turcs,  viz.  that  of  twenty  pounds,  8cc.  for  not  receiving  the  sacni- 
th^McralS^t^  ment  yearly  after  conformity,  it  is  enacted  by  3  Jac.  1 .  c.  4.  s.  2* 
&G.  forfeits £sb.  ^*  ''  That  if  any  popish  recusant  convict,  who  hath  conformed 

*'  himself  to  the  church,  8cc.,  shall  not  receive  the  sacrament  in  his 
**  own  parish  church,  &c.  within  one  year  after  his  conformity,  he 
**  shall  forfeit  twenty  pounds,  and  for  the  second  year  forty 
**  pounds,  and  for  every  year  after,  sixty  pounds,  8C€." 

Popish  recusant  ^  Sect*  21.  As  to  the  Third  of  the  above-mentioned  forfeitures, 
"'•™«^^5*'  viz.  that  of  one  hundred  pounds  for  an  unlawful  marriage,  it  is 
toAe'ch^of  enacted  by  3  Jac.  1.  c.  5,  s.  13.  "  That  every  popish  recusant 
England,  for-  "  couvict,  who  shall  be  married  to  a  woman  who  is  no  inheritrix 
feiis  £iuo.        "  otherwise  than  according  to  the  Church  of  England,  shall  for- 

*'  feit  one  hundred  pounds." 

Popish  recusant      Sect.  22.  As  to  the  Fourth  of  the  above-mentioned  forfei- 

I  *ffi?^^'*'  tures,  viz.  that  of  one  hundred  pounds  for  the  omission  of  a  law- 

uniawfoJ  bap.     £^|  baptism,  it  is  enacted  by  3  Jac.  1.  c.  5.  s.  14.  ''  That  every 

^'  popish  recusant  who  shall  not  cause  his  or  her  child  to  be  bap- 

''  tized,  within  one  month  after  its  birth,  by  a  lawful  minister,  &c. 

^'  shall  forfeit  one  hundred  pounds,  ^" 

.   •  Sect. 
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.    Sect*  123.  A»  to  the  Fifth  of  the  above-mentioned  forfeitures^  PopUb  noiniit 
vu.  that  of  twenty  pounds  for  an  unlawful  burial,  it  is  enacted  by  **^^  f  b^ri^ 
3  Jac  1.  c.  6.  s.  15.  ''That  if  any  popish  recusant,  not  being  ex-  " 
"  communicate,  shall  be  buried  in  any  other  place  than  in  the 
''  church  or  churchyard^  or  not  according  to  the  ecclesiastical 
*'  laws  of  thi^  realm,  the  executors,  &c.  of  such  recusant,  know- 
"  ing  the  same,  or  the  party  that  causeth  him  to  be  so  buried, 
"  shall  forfeit  twenty  pounds,  &c." 

Sect.  24.  As  to  the  inconvenience  to  which  all  such  oiFenders  Jostlces  of  the 
are  KaUe,  viz,  that  of  having  their  houses  searched  for  reliques,  ^*^*!?*^  "*" 
8cc.  it  is  enacted  by  3  Jac.  1.  c.  5.  s.  26.  "  That  any  two  jus-  Suchth"'^ 
*^  tices  of  peace,  and  all  mayors,  bailiiFs,  and  chief  officers  of  bouses  of  popish 
**  cities  and  towns  corporate,  in  their  respective  jurisdictions,  may  JJ?^^^*  ^^^ 
**  search,  the  house  and  lodgings  of  every  popish  recusant  convict  Uqnes. 
**  for  popish  books  and  reliques;  and  that  if  ady  altar,  pix^  beads; 
pictures,  or  such  like  popish  relique,  or  any  popish  book,  be 
found  in  the  custody  of  such  person,  as,  in  the  opinion  of  the. 
said  justices,  8cc.  shall  be  unmeet  for  him  or  her  to  have  or  use, 
*'  it  shall  be  defaced  and  burnt,  if  it  be  meet  to  be  burnt;  and  if 
it  be  a  crucifix,  or  other  relique  of  any  price,  the  same  shall  be 
defaced  at  the  general  quarter-sessions  in  the  county  where  it 
"  shall  be  found,  and  then  restored  to  the  owner." 

Sect,  25.  As  to  the  inconvenience  to  which  such  offenders.  If  a  married 
being  femes  covert,  are  liable,  viz.  that  of  being  committed,  it  is  ^<»^n  convict. 
enacted  by  7  Jac.  1.  c.  6.  s.  28.  *'  That  if  any  married  woman,  luJfl^?^^^ 

...  ■',-  .  Ill  'i-i  ■*  8"*i"  not  con- 

''  being  a  popish  recusant  convict,  shall  not,  withm  three  months  form  witbin 
"  after  her  conviction,  conform  herself,  and  repair  to  church  and  three  months, 
*'  receive  the  sacrament,  8lc.,  she  may  be  committed  to  prison  by  ,^[u  pBy'£io  a 
one  of  the  privy  council,  or  by  the  bishop  if  she  be  a  baroness,  moiith. 
or  if  under  that  degree  by  two  justices  of  peace,  whereof  one 
to  be  of  the  quorum,  there  to  remain  till  she  perform,  8cc.,  un^ 
less  the  husband  will  pay  to  the  king  ten  pounds  a  month  for 
"  her  offence,  or  else  the  third  part  of  all  his  lands,  8cc.,  at  the 
"  choice  of  the  husband,  &c." 

II.  How  far  such  recusants  make  others  liable  to  be  punished. 

Sect,  26.  It  is  to  be  observed  that  the  husbatld  of  a  popish  re-  popish  recusant    ' 
cUsant  convict  is  not  only  liable  to  the  forfeiture  of  ten  pounds  a  convict  may  be 
month  for  the  absence  of  any  of  his  servants  from  church,  by  hart)Miif/**re- 
force  of  1  Jac.  1 .  which  is  set  forth  more  at  large  in  the  foregoing,  cusanu,  unless 
section,  but  is  also  "  utterly  disabled,"  by  the  ninth  paragraph  of  he  be  qualified 
the  said  statute,  "  to  exercise  any  public  office  or  charge  in  the  3°*|f  gj*  ^^* 
commonwealth  by  himself,  or  by  his  deputy,  (except  such  hus- 
band himself,  and  his  children,  which  shall  be  above  the  age  of 
nme  years,  abiding  with  him,  and  his  servants  in  the  house- 
"  hold,  shall  once  every  month  at  least,  not  having  any  reason- 
'*  able  excuse  to  the  contrary,  repair  to  some  church  or  chapel 
"  usual  for  divine  service,  and  there  hear  divine  service;  and  the 
"  said  husband,  and  such  his  children  and  servants  as  are  of  meet 
age,  receive  the  sacrament  of  the  Lord's  Supper  at  such  times 
as  are  limited  by  the  laws  of  this  realm,  and  do  bring  up  his 
said  children  in  the  true  religion).'^ 

Sect. 
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Theliooseof  a 
papifi  may  be 
•carolled  for 
books. 


Bat  no  person 
qoalified  under 
31  Geo.  3.  c.  32. 
shall  be  liable 
for  harbouring 
Roman  Catlio- 
lics; 


or  be  prose- 
cuted on  any  of 
the  foregoing 
statutes  for  be-  , 
ing  a  papist,  or 
reputed  papist ; 

or  for  not  re- 
sortins  to 
church  to  hear 
service  accord- 
ing to  the  Litur^ 
g^  of  the 
burch  of  £ng- 
land« 
(•}Ante«p.386. 


No  person  shall 
say  mass. 
Dyer,  f  03. 
4  Coram.  56. 
87. 115. 

3  Jac.  1.  ch.  5. 
'iShow.iei6. 


Except  in  the 
bouse  of  a  fo- 
reign minister ; 


or  except  such 
person  shall 
have  talLen  the 
oath  required 
by  18  Geo.  3. 
c.  60. 
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Sect.  9,7.  Ako  it  in  fuiilier  enacted  by  the  Mid  tolttte  of 
Jac.  1.  c.  5.  8.  26.  '*  That  the  house  of  one  whose  wife  u  a 
popish  r^msaDt  coovict  may  be  searched  by  any  two  justices  of 
peace,  &c.  for  popish  books,  &c.'' 

t  Sect.  28.  But  now  it  is  enacted  by  the  31  Geo.  3.  c.  82. 
That  no  person  professing  the  Roman  Catholic  religion,  who  ' 
shall  take  and  subscribe  the  oath  before-mentioned,  shall  be 
convicted  or  prosecuted  upon  any  of  the  statutes  for  keeping  or 
having  any  servant,  or  other  person,  bein^  ^  papist,  or  reputed 
papist,  or  person  processing  the  popish  religion,  who  shall  not  so 
iresort  or  repair  to  his  or  her  parish  church  or  chapel,  or  some 
such  other  usual  place  of  common  prayer.^ 

t  Stct.  99.  And  by  the  said  statute,  31  Geo.  3.  c.  32.  s.  4.  '*  No 
^person  who  ahall  take  and  subscribe  thetntth- therein  appointed 
to  be  taken  and^subscribed,  shaU  be  presented,  indicted, -sued, 
impeached,  prosecuted,  or  convicted,  in  any  civil  or ^cclematicdl 
'OoUrt  of  this  realm,  for  being  a  papist,  or  a  reputed  papist.'' 

t  Sect.  30.  And  by  the  said  statute,  31  Geo.  3.  c.  32.  s.  S.  "  No 
person  professing  the  Roman  Catholic  religion,  who  shall  take 
and  subscribe  the  said  oath,  as  before-mentioned,  (a)  shall  be 
convicted  or  prosecuted  upon,  or  liable  to  be  prosecuted  upon> 
any  of  the  before-mentioned  statutes ;  or  upon  any  other  sta- 
tute, by  indictment,  information,  action  of  debt,  or  otherwise  ; 
or  in  any  ecclesiastical  court,  for  not  resorting  to  his  or  her 
parish  church,  or  some  other  usual  place  of  common  prayer,  to 
hear  divine  service  according  to  the  rites  of  the  Church  of  £ng- 
knd." 

Of  saying  or  hearing  Mass* 

As  to  the  offence  of  saying  or  hearing  mass,  it  is  enacted  by 
23  EKz.  c.  1.  s.  4.  '*  That  every  person  who  shell  9tty  or  sing 
^  mass,  being  thereof  lawfully  convict,  shall  forfeit  two  hundred 
^  marks,  and  be  committed  to  prison  in  the  neit  gaol,  there  to  re- 
main by  the  space  of  one  year,  and  from  thenceforth  till  he 
have  paid  the  sum  of  two  hundred  marks ;  and  that  every  per- 
son who  shall  willingly  hear  mass,  shall  forfeit  the  sum  of  one 
**  hundred  marks,  and  suffer  a  year's  imprisonment.*' 

Sect.  2.  And  it  is  enacted  by  1 1  and  12  Will.  3.  c.  4.  s.2,  3,  4, 
5.  "  That  every  person  who  shall  apprehend  any  popish  bishop, 
"  priest,  or  Jesuit,  and  prosecute  him  to  conviction,  for  saying 
mass,  or  exercising  any  other  part  of  the  function  of  a  popisb 
bishop  or  priest,  shall  receive  one  hundred  pounds  of  the 
'*  sheriff;  and  that  every  such  popish  bishop^  &c.  (except,  being  a 
^*  foreigner,  he  be  entered  in  the  secretary  s  office,  and  officiate 
'*  only  m  the  house  of  a  foreign  minister)  shall  be  adjudged  to  per- 
"  petual  imprisonment." 

t  Sect.  3.  But  by  18  Geo.  3.  c.  60.  it  is  enacted,  '*  That  the 
**  above-mentioned  clauses  of  11  and  12  Will.  3.  are  repealed," 
provided,  by  s.  5.  ^'  that  such  popish  bishop,  priest,  Jesuit,  or 
'*  schoolmaster,  shall  have  taken  and  subscribed  the  oath  (in  the 
'*  words  as  recited  in  the  said  statute  of  Geo.  3«)  b^re  he  ^hall 
"  have  been  apprehended,  or  any  prosecution  commenced  against 
'•  him." 

t  Sect. 
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f  .5^.  4.  And  by  SI  Qeo.  3.  c.  32.  's.  4.  it  is  enacted,  ''That  And  no  penon 
'Sno  person  who  shall  take  and  subsofibe  the  oath  herein^before  who  shall  hsTe 

appointed  to  be  taken  iind  Bubscrifaed,  -in  manner  hereby  re-  ^^^^y 

quired,  shall  be  presented,  indicted,  sued,  impeached,  prose-  3iGeo.3.c.ss. 
"  cuted,  or  convicted,  in  iany  ,civil  or  ecclesiastical  court  of  this  "*>■**  ^  ?«>•«- 
"  realm^  for  being  a  papist,  or  reputed  papist,  or  for  professing  or  ^J^^tutei 
**  being  educated  in  the  popish  religion^  or  for  hearing  or  saying  for  dUwr  besiw 
'^^lass^  or  for  being  a  priest  or  deacon,  .or  entering  or  belongii^  "*8  orwyhig 
*'  to  any  ecclesiastical  order  or  community  of  th.e  Church  erf  "**** 
**  Rome,  or  for  being  present  at,  or  performing  or  observing  9Jxy 
*^  rite,  ceremony,  practice,  or  observance  of  the  popish  religion, 

or  maintaining  or  assisting  others  therein." 

'\'  Sect.  5.  iBy  31  Geo.  3.  c.  32.  s.  5.  ''  Prwided  alMri|3Fi><tfiat  Bat  no  assem- 
no  .pluce  oif  congregation,  or  aseemUy  for  religious  ^orahip,  ^J  ^f  ^^j^s^oiu 
'*  ahall  be  permittedor  allowed  by  this  act,  wtil^e^pboc  of  auch  Tite^midiJ** 
'^p^eeting  sh^l  be  certified  to  the  justices  of  the  peaoe^  at  the  UiuMttiiHt 
"  general  or  quarter-sessions  of  the  peace  for  the  county,  €ity«  or  sh»Ub^  certified 
*'  pla<;e  in  which  such  meeting  shall  be  held,  and  until  the  place  l^s^iSoX&cT" 
**  of  such  meeting  shall  be  recorded  at  the  said  general  or  quar-  . 
**  ter-sessions ;  the  clerk  of  the  peace  whereof  is  hereby  required 
*^  to  record -the  same,  and  to  give  a  certificate  thereof  to  such  per- 
**  son  as  shall  demand  the  same,  for  which  there  shall  be  no 
^  greater  fee  or  reward  taken  than  the  sum  of  six-pence;  and  that  nor  sfaallanj 
no  person  in  hcly  orders,  or  pretended  holy  orders,' whether  as  P«"o»P«rfo™ 
priest,  or  as  a  minister  or  any  other  higher  rank  or  order,  shall  caf function 
♦*  perform  any  ecclesiastical  function,  or  otherwise  officiate  in  any  therein  antil  his 
**  such  place  of  meetioff,  until  his  name,  and  his  description,  as  a  °*™!i*i*^:**®,. 

•      *  •   •  ^  1    11  i_  »  J    1     ^  VI      *         /  recorded  by  the 

^*  pnest  or  minister,  shall  nave  been  recorded  at  the  quarter  or  clerk  of  the 

**  other  general-session  of  tlie  peace  for  the  county,  or  other  divi-  peace. 

''  sion  or  place,  in  which  such  place  of  meeting  shall  be  situate, 
by  the  clerk  of  the  peace  of  the  said  court;  who  is  hereby  re- 
quired to  record  such  name  and  description  accordingly,  upon 
demand  by  such  person,  and  upon  payment  of  six-pence  as  a 
fee  or  reward,  and  shall  give  a  certificate  thereof  to  such  per- 

''  ton  as  shall  from  time  to  time  demand  the  same,  for  which  cer- 
tificate no  greater  fee  or  reward  shall  be  taken  than  two  diil- 
lings;  and  no  priest  or  minister  of  any  rank^  in  holy  orders, 
or  preteiided  holy  orders,  who  shall  ofiiciate  in  any  such  place 
of  meeting,  not  so  recorded  as  aforesaid^  shall  be  deemed  to  be 

''  .within  the  benefit  of  this  act,  for  any  purpose  whatsoever/' 

t  Sect*  6.  By  31  Geo.  3.  c«  32.  s.  6*   '^  Provided,  that  if  any  No  such  place 
^'■assembly  of  persons  profesatog  the  Roman  Catholic  religion  ^?'^"'i^^^ 
*'  shall  he  had  m  any  place  for  religious  worship  with  the  lioors  the  meeting.""^ 
'^  locked,  barrjed,  Or  bolted,  during  any  time  of  such  meeting  to- 
**  ^ther^  all  and  ewery  person  and  persons  who  shall  come  to,  or 
**  be  at,  such  meeting,  shall  not  receive  any  benefit  from  this 
"  law,  but,  notwithstanding  having  taken  the  aforesaid  oath  of 
**  allegiance,  abjuration,  and  declaration,  shall,  from  the  time  of 
*'  conviction,  be  liable  to  the  same  pains  and  penalties  for  such 
"  their  meeting,  as  if  this  act  had  not  been  made." 

t  Stct,  7.  By  31  Geo.  3.  c.  S%.  s.  9.  **  Provided  always,  that  Laws  for  fre- 
*'  dl  ike  laws  made  and  provided  for  the  freqnenting  of  divine  qoentingof  di- 
''  service  on  the  Lord's  day,  commonly  called  Sunday,  shall  be  ^q^^^IT  ^ 

*•  still  force. 
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jBtill  in  forae^andexecutedy  against  all  persons  who -shall  offend 
against  the  said  law8>  unless  such  persons  shall  come  to  some 
congregation  or  assembly  of  religious  worship  permitted  by 
''  this  act,  or  the  toleration  act«" 

t  Sect.  8.  By  31  Geo.  3.  c.  32.  s.  10.  it  is  further  enacted, 
^*  That  if  any  person  or  persons  do  and  shall,  willingly  and  of 
^  purpose,  maliciously  or  contemptuously  come  into  any  place  of 
**  congregation,  or  assembly  of  religious  worship,  permitted  by 
''  this  act,  and  disquiet  or  disturb  the  same,  or  misuse  any  priest, 
*'  minister,  preacher,  or  teacher  therein,  such  person  or  persons, 
''  upon  proof  thereof,  before  any  justices  of  the  peace,  by  two  or 
''  more  sufficient  witnesses,  shall  find  two  sureties  of  the  peace, 
to 'be  bound,  by  recognizance,  in  the  penal  sum  of  fifty  pounds, 
and,  in  default  of  such  sureties,  shall  be  committed  to  prison, 
''there  to  remain  till  the  next  general  or  quarter-sessions;  and, 
upon  conviction  of  the  said  offence,  at  the  said  general  or  quar- 
ter-sessions, shall  suffer  the  pain  and  penalty  of  twenty  pounds, 
to  the  use  of  the  king's  majesty,  his  heirs  and  successors." 

t  Sect.  9.  By  31  Geo.  3.  c.  32.  s.  1 1.  "  Provided  always,  that 
no  benefit  in  this  act  contained  shall  extend,  or  be  construed  to 
extend,  to  any  Roman  Catholic  ecclesiastic  permitted  by  this 
act,  who  shall  officiate  in  any  place  of  congregation  or  assembly 
for  religious  worship,  permitted  by  this  act,  with  a  steeple  and 
bell,  or  at  any  funeral  in  any  church  or  churchyard,  or  who 
shall  exercise  any  of  the  rites  or  ceremonies  of  his  religion^  or 
wear  the  habits  of  his  order,  save  within  some  place  of  congre- 
gation or  assembly  for  religious  worship  permitted  by  this  act,  or 
m  a  private  house,  where  there  shall  not  be  more  than  five  per- 
sons assembled,  besides  those  of  the  household,  or  who  shall 
not,  previously  to  his  so  officiating  or  exercising  his  functions  as 
aforesaid,  have  taken  and  subscribed  the  oath  of  allegiance,  ab- 
juration, and  declaration,  hereby  appointed  to  be  takeaas  afore- 
said." 

t  Sect.  10.  By  31  Geo.  3.  c.  32.  s.  12.  Provided  also,  ''That 
nothing  herein  contained  shall  be  construed  to  exempt  any 
such  person  professing  the  Roman  Catholic  religion  from  pay- 
ing tithes  or  parochial  duties,  or  any  other  duties  to  the  church 
or  minister,  or  from  any  prosecution  in  any  ecclesiastical  court, 
'*  or  elsewhere,  for  the  same;  or  to  repeal  any  part  of  the  Mar- 

^6^Gto?«.  cap.  *'  "^8®  ^c^>  ^^  ^'^y  P^rts  of  any  other  statutes  concerning  mar- 
33,  &c.  *'  riages ;  or  to  give  any  ease,  benefit,  or  advantage,  to  any  person 

''  who  shall,  by  preaching,  teaching,  or  writing,  deny  or  gainsay 
the  oath  of  allegiance,  abjuration,  and  declaration,  herein  before 
mentioned  and  appointed  to  be  taken  as  aforesaid,  or  the  decla- 
rations or  doctrines  therein  contained,  or  any  of  them ;  or  to  re- 
peal or  affect  any  law  now  in  force  concerning  the  right  or  suc- 
'*  cession  to,  or  the  limitation  of,  the  crown." 

t  Sect.l  1.  By  31  Geo.  8.  c.  32.  s.  8.  *'  Every  priest,  or  other 
''  person  in  holy  orders,  or  pretended  holy  orders,  being  a  minis- 
''  ter,  teacher,  or  preacher  of  any  c<Migregation  of  persons  profess- 
"  ing  the  Roman  Catholic  religion,  who  shall  take  and  subscribe 
'^  the  aforesaid  oath  of  allegiance,  abjuration,  and  declaration,,  in 

manner 
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*'  manner  hereinbefore  prescribed,  shall  from  thenceforth  be  ex-^  - 
**  empted  from  serving  upon  any  jury,  or  from  being  chosen  or 
"  appointed  to  bear  the  office  of  churchwarden,  overseer  of  the 
"  poor,  oir  any  other  parochial  or  ward  office,  or  other  office,  in 
*^  any  hundred  of  any  shire,  city,  town,  parish,  division,  or  wapen- 
'•  take/' 

.Of  not  making  a  Declaration  against  Popery. 

The  offisnce  of  refusing  to  make  a  declaration  against  some  of 
tbe  principal  doctrines  of  the  popish  religion  puts  all  persons  un- 
der the  following  restraints: — First,  From  sitting  in  parliament. 
SiscoNDLY,  From  holding  a  place  at  court.  Thirdly,  From 
living  within  ten  miles  of  London.  Fourthly,  From  keeping 
arms*  Fifthly,  It  puts  them  under  a  disability  of  presenting  to 
a  church. 

Sect.  1.  As  to  the  First  of  the  above-mentioned  restraints,  Roman  Catho- 
viz.  that  which  relates  to  the  sitting  in  parliament,  it  is  enacted  by  jj"  "«»t>*>n«d 
30  Car.  2.  st.  2.  c.  1.  '*  That  no  peer  shall  vote  or  make  his  proxy  tiMTHouwof" 
**  in  the  House  of  Peers,  o^  sit  there  during  any  debate;  and  that  Pernor  in  the 
**  no  member  of  the  House  of  Commons  shsdl  vote  or  sit  there  Ho'weofCain- 
''  during  any  debate  after  the  speaker  is  chosen,  until  such  peer  ™^"'* 
*'  or  member  shall  take  the  oaths  of  allegiance  and  supremacy, 
*'  and  make  a  declaration  of  his  belief  that  there  is  no  transubstan- 
**  tiation  in  the  sacrament  of  the  Lord's  Supp§r ;  and  that  the  in- 
vocation or  adoration  of  the  Virgin  Mary,  or  any  other  saint, 
and  the  sacrifice  of  the  mass,  as  they  are  now  used  in  the 
''  Church  of  Rome,  are  superstitious'  and  idolatrous,  Sic.,  on  pain 
that  every  such  offender  shall  be  adjudged  a  popish  recusant 
convict,  and  disabled  to  hold  or  execute  any  office,  8cc.,  or  from  i  Geo.  i.  c.  id. 
"  thenceforth  to  sit  or  vote  in  either  house  of  parliament,  to  sue  in 
taw  or  equity,  or  to  be  guardian,  executor,  or  administrator,  or 
capable  of  any  legacy  or  deed  of  gift,  and  shall  forfeit  for  every 
^  wilful  offence  five  hundred  pounds." 

Sect.  2.  As  to  the  Second  of  the  above-mentioned  restraints,  Roman  Catho. 
viz.  that  which  relates  to  the  holding  a  place  at  court,  it  was  en-  |*^'  '?^^°^ 
acted  by  the  30  Car.  2.  st.  2.  s.  9«  12,  13.  **  That  every  sworn  pUoea^coortr 
^  servant  to  the  king  shall  take  the  said  oaths,  and  make  the  de- 
**  claration  in  Chancery,  the  next  Term  after  he  shall  be  so  sworn 
**  a  servant,  8ic.;  and  that  if  any  such  person  neglecting  so  to  do, 
'^  should  advisedly  come  into  or  remain  in  the  presence  of  the 
"  king  or  queen,  or  come  into  the  court  or  house  where  they  or 
any  of  them  reside,  he  shall  suffer  all  the  penalties  expressed  in 
the  foregoing  section,  unless  such  person  so  coming  into  the 
king's  presence,  ^hall  first  have  license  so  to  do.'^    Bat  this* 
clause  of  the  statute  is  repealed  by  2  Geo.  2.  c.  31.  s.  9»  Reputed  Catho- 

Sect.  3.  As  to  the  Third  of  the  above-mentioned  restraints,  Hcs  who  shall 
viz.  that  which  relates  to  the  living  within  ten  miles  of  London,  it  Jhc'oaths*'lmd 
is  enacted  by  I  Will,  and  Mary,  c.  9.  "That  every  justice  of  remain  in  Lon- 
*^  peace  in  London  and  Westminster,  and  within  ten  nules  there-  ^^*  ^r  within 
^  of,  shall  cause  to  be  arrested,  and  brought  before  him,  all  re-  ^^^^l^ 
"  puted  papists  (except  foreigners,  bein^  merchants,  or  menial  popbh  racuMnt 
'*  servants  to  some  ambassador  or  public  agent,  and  except  all  convktojunla^a 
''  such  as  used  some  trade,  mystery, or  some  manual  occupation,  ^^ sic^. 

"'at  5.c.St.directf. 
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''  at  tUe  time  ctf  the-  Mid  net,  in  London,  &c./and  also  except 
'^  all  such  persons  a»  had  their  dwelling  in  London,  &c.  within 
**  six  months  before  the  thirteenth  of  rebruary,  1688,  and  no 
dwelling  elsewhere,  and  certified  their  names  to  the  sessions 
before  the  first  of  August,  1689}>  and  that  every  such  justice' 
"  shall  tender  the  said  declaration  to  every  such  person,  and  that 
''  every  such  person  refusing  the  same,  and  afterwards  remaining 
**  in  London,  SCc,  or  within  ten  miles  thereof,  or  being  certified 
**  to  the  Kirig'^  Beoeh'  or  quarter-sessions,  at  the  next  term  or 
**  aessioBSj  as  hating  refused  to  make  the  said  deckuration,  and' 
*'  negleotn^  to  make  the  same  in  such  court,  shalt  suffer  as  a 
**  popiskrecusant  convict,  &c/'--rBut  by  31  Gbeo.  3.  c.3£« 8.  IQ. 
it3s  eoaictedy  '^  shall  not  extend;  or  be  deemed,  taken,  or  con^- 
stmed  to  extend;  to /any  person  profeissiag  the  Roman  Cathohc 
religion,  who  shall  take  and  subscribe  the  oath  of  allegitnce; 
abjuration,  and  declaration,  therein  appointed  to  be  taken  and 
I*'  subscribed*" 

No|Mnonsu».  Serf,  4i  Asto  thePorRTH  of  the  above-mentioned  restraints, 
P^^^^^OTtf.  that  which  relates  to  the  keeping  arms,  it  is  enacted  by 
TOteJderby  *^  1' Will/ and  Mary,  c.  15.  "That  an^ two  justices  of  the' peace 
two  iofticet,  ''  may  and  ongfat  to  tender  the  sard  declaration  to  any  person 
shall refase  to     a  ^},om  they  shaH  know^  or  suspect,  or  have  information  of,  as 

take  toe  oaths,    *^,-  ''•^  .»^ii  ii  ..• 

&c.,  shall  keep       bemg  a  papist,  or  suspected  to  be  such;  and  that  no  snch  pen- 
any  arms  or  am-  **  son  so  required,^nd  not  making  and  subscribing  the'  said  de- 
roumtioiL    But  <c  claration,  or  not  appearing  before  the  said  justices  upon  notice 
be  pros^nted     ''  tO  him  given,  or  left  at  his  usual  abode,  by  one  authorised  by 
for  not  obeying  ''  warrant  under  the  hands  and  seals  of  the  said  justit;es,  shaH 
such  summons,    a  jt^ep  any  arms  or  ammunition,  or  horse  above  the  value  of  five 
**  pounds,  in  his  own  possession,  or  in  the  possession  of  any 
*^  other  person  to  his  use  (other  than  such  necessary  wl^apons  as 
**  shall  be  allowed  him  by  the  quarter-sessions  for  the  defence  of 
'*  his  house  or  person);  and  that  any  two  justices  of  peace,  by 
**  warrant  under  their  hands  and  seals,  may  authorise  any  person 
*^  in  the  day-time,  with  the  assistance  of  the  constable  or  his  de- 
"  puty,  or  llie  tithing^man,  to  search  for  all  such  arms/  Sfic*  and 
*^  horses,  and  seize  them  to  the  king's  use;  and  that  the  said  jus*' ^ 
**  tices  shaU  deliver  the  said  arms  and  ammunition  at  the  nei^t 
quarter-sessions  in  open  court;  and  that  whoever  shall  conceal, ' 
&c.,  or  shall  be  aidmg  to  the  concealing  any  su£h  arms  or 
*^  horses,  shall  be  committed  to  the  common  gaol,  by  warrant  un** 
*^  der  the  hands  and  seals  of  any  two  justices  of  peace^  and  ako 
''  forfeit  treble  the  value;  and  that  thode  who  discover  any  snch* 
**  arma  or  ammanition,  so  as  the  same  may  be  seised,  shall  have 
'^  the  full  value  thereof,  to  be  awarded  to  them  by  the  sessions; 
*'  &c.y  and  that  such  refusers  of  the  said  declaration,  &c.  shall  be 
**  discharged  whenever  they  shall  make  the  same."     But  by 
31  Geo.  3.  c.  32.  s.  18.  *'  No  person  shall  be  summoned  to  make 
'^  the  declaration,  or  -  be  prosecuted  for  not  obeying  such  sum- 


"  mons." 


Papate  mn  di»-  Sect.  5.  FIFTHLY,  As  to  the  above-mentioned  disability  of 
■faU^om  pre.  presenting  to  a  church,  it  is  enacted  by  1  Will,  and  Mary,  c.  26. 
dimS,    *       "'That  vrfioever  shaH  refuse  to  make  the  said  declaration  ujpon 

"  such  i  a  tenderthereof  as  is  prescribed  by  the  said  act,  shall  be 

'*  disabled 
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**  duaUed  tQipreseoi  to  aojr  benefioe,  &c/*    BuAat  aeeiBs  need- 
less to  I  set.  forth,  the  clause,  of  the  said:  statute  relating  to  this 
matter  at  large  iu  this  place^  inasmuch  as,  by  12.  Ami.  c.  14: 
All  persons   whatsoever    making  profession    of   the  popish  By  4  Geo.  s.  c* 
religiou  are  under  the  like  disability/'  as  will  appear  from  «.s.  57.  papists 
the  following  section.  ^^"^1^ 

land-tasy  if  they  do  not  confoim  in  t>ie  manner  directed  by  the  act 

Of  promoting  the  Popish  Religion* 

Offences  ia  promoting  or  encouraging  the  popish  religion  seem  i  Comai.  45i. 
to ibe  reducible  to  the* following  heads:  First,  Giving  or  receiv-  4  Carom.  55. 
iugpofMsh education:  Seconi>ly,  Professing  the  popish- religion:  ^  " 
Taib»j>I/Y>  'Buyiog  or^selling  popish  books* 

I.  Giving  or  receiving  popish  education. 

Sect,  !•  This  depends  upon  several  statutes.    And  firsts  it  is  Persons  edu- 
enacted  l^y  1  Jac,  1.  c.4.  s.  6,  7.  "  That  if  any  person  or  per*  t*n"fhfwreD' 
^f  sona.under  the  king's  obedience  shall  go  or  send,  or  cause  to  or  sending^them 
^'  be  sept,  aay  child,  or  any  other  person  .under. their  or  any  of  abroad  to  be 
**  their  government,  beyond  the  seas,  out  of  the  king's  obedience,  c^^iolirfiiith'** 
^  to  the  intent  to  enter  into,  or  reside  in,  or  repair  to  any  college,  shall  forfeit 
**  8lc.  of  any.popish  order,  piofession^  or  calling,  to  be  instructed,  £ioo,  and  be 
''  persuaded,  or  strengthened  in  the  popish  religion,  or  in  any  ^^j^}^^ 
^'  sort  to  profess  the  same,  every  such,  person  so  sending  such  Lucas,  lis. 
child>  &c.  shall  forfeit  ^100,  and  every  such  person,  ao  pjftss-  356. 406. 
ing  or  being  sent,  &c.  shall  in  respect  of  him  or  herself  only,  |J|.*5^'  ^^^' 
and  not  in  respect  of  any  of  his  heirs  or  posterity,  be  disabled  Comyns,  <07. 
to  inherit,  purchase,  take,  have  or  enjoy^  any  profits,  heredita- 
ments, chattels,  debts,  legacies,  or  sums  of  money,  &c.  whatso- 
**  ever:  and  that  all  estates,  terms,  or  other  interests  whatsoever 
"  to  be  made,  suffered,  or  done,  to  the  use  or  behoof  of  any  such, 
person,  or  upon  any  trust  or  confidence,  mediately  or  imme- 
diately, to  or  for  the  benefit  or  relief  of  any  such  person,  shall 
be  utterly  void." 

Sect.  2.  And  it  is  further  enacted  by  3  Jac.  1.  c.  5.  s.  l6.  The  children  of 
That  if  the  children  of  any  subject  within  the  realm  (the  said  ^P8*"J^  •objects 
children  not  being  soldiers,  manners,  merchants,  or  their  ap-  J^  ^Abroad '^ 
prentices  or  factors)  shall  be  sent  or  go  beyond  sea,  to  prevent  without  license^ 
their  good  education  in  England,  or  for  any  other  cause^  with-  '*»■}}  hedisaWed 
*'  out  the  license  of  the  king  or  six  of  his  privy  council  (whereof  yea,iof  ^* 
**  the.principal  secretary  to  be  one),  under  their  hands  and  seals,  they  takethe 
"  that  then  every  such  child  shall  take  no  benefit  by  any-gift,  con-  ^*^*'  ^ 
**  veyance,  descent,  devise,  or  otherwise^  of  or  to  any  heredita-  vidclBac. 
'^  ment  or  chattel,  till  such  child,  being  of  the  age  of  eighteen  Abr.  769.  and 
'^  years  or  «hove,  take  the  oaA  of  obedience  before  some  justice  ^  cases,  &c. 
**  o£  peace  of  the  county,  liberty,  or  limit,  where  the  parent  of  *  *^"^**^  * 
'^su^* child  did  and  shall  inhabit;  and  that  in  the  meantime 
*'  the  next  of  kin  to  such  child,  who  shall  be  no  popish  recusant, 
''-  aball  have  the  said  hereditaments,  &c.  so  given,  &g.  until  such 
'' child  ^hall  conform,  &c«  and  take  the  said  oadi,  and  receive  Videii&i2 
''the  sacrament:  and  that  after  such  conformity,  &c.  he  who  hath  Will.  s.  c.  4. 
*'  received  the  profits  of  the  said  hereditaments,  &c.  shall  account  ^^^' ^  ^^' 
''  for  the  sa«ie^  and  in  reasonable  time  make  payment  thereof, 

"  and     ' 
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Persons  who 
shall  go  them- 
selves, or  send 
others  abroad, 
to  be  trained  up 
in  anj  nunnery 
or  popish  semi- 
nary, shall  be 
disabled,  sad 
forfeit  their 
estates  real  and 
personal; 


No  person  pro- 
fisssing  the  Ro- 
vofOk  Catholic 
religion  shall 
take  any  estate 
inlands,  by 'de- 
scent, devise, 
kcSedvide 
tn/wk 

1  Atk.  5f6. 
6S7. 

SAtk.65.  155. 
SIO. 

SAt][.155.457. 
8  Mod.  167. 
«P,WII1.5.    . 
155. 364. 
10  Mod.  89. 
fSO. 
Strange,  1096. 
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unless  such  per* 
son  shall  be 

Suaiified  as  the 
1  Geo.  3.  c.  32. 
directs. 


and  restore  the  valiie  of  the  said  goods,  8cc.  And  thai  who- 
ever shall  send  such  child  over  seas^  shall  forfeit  one  hundred 
pounds." 

Sect.  3.  Also  it  is  enacted  by  S  Car.  1.  c.  2.  **  That  if  any 
person  under  the  obedience  of  the  king  shall  go>  or  shall  con- 
vey or  send,  or  cause  to  be  sent  or  conveyed,  any  person  out 
of  the  king's  dominions,  into  any  parts  beyond  the  seas,  out  of 
the  king's  obedience,  to  the  intent  to  enter  into,  or  be  resident 
or  trained  up  in,  any  priory,  abbey,  nunnery,  popish  university^ 
college,  or  school,  or  house  of  Jesuits,  priests,  or  in  a  private 
popish  family,  and  shall  be  there  by  any  popish  person  in- 
structed, persuaded,  or  strengthened  in  tlie  popish  religion  in 
any  sort  to  profess  the  same;  or  shall  convey  or  send,  or  cause 
to  be  conveyed  or  sent,  any  thing  towards  the  maintenance  of 
any  person  so  going  or  sent,  and  trained  and  instructed,  as  is 
aforesaid,  or  under  the  colour  of  any  charity  towards  the  relief 
of  any  priory,  8cc.  or  religious  house  whatsoever;  eveiy  person 
so. sending,  8lc.  any  such  person  or  thing,  and  every  person 
passing  or  sent,  being  thereof  convicted,  &c.  shall  be  disabled 
to  prosecute  any  suit  in  law  or  equity,  or  to  be  executor  or 
administrator  to  any  person,  and  be  incapable  of  any  legacy  or 
deed  of  gift,  or  to  bear  any  office  within  the  realm ;  and  shall 
forfeit  all  his  goods  and  chattels,  with  all  his  hereditaments, 
offices,  and  estates  of  freehold,  during  his  life/' 

But  by  the  SI  Qeo.  3.  c.  32.  s.  4.  '^  No  person'  who  shall 
take  and  subscribe  the  oath  before-mentioned  shall  be  pre- 
sented, indicted,  sued,  impeached,  prosecuted,  or  convicted  for 
being  a  papist,  or  reputed  papist,  or  for  professing  or  being 
educated  in  the  popish  religion,  or  for  entering  into,  or  belong- 
ing to  any  ecclesiastical  order  or  community  of  the  church  of 
'*  Rome,  or  for  maintaining  or  assisting  others  therein.'' 

II.  Professing  the  popish  religion  is  punished  with  the  fol- 
lowing disabilities :  First,  Of  taking  an  estate  in  lands;  Se- 
condly, Of  presenting  to  a  church. — And  with  the  following 
restraints:  First,  From  keeping  school:  Secondly,  From 
withholding  a  competent  maintenance  from  a  protestant  child. 

Sect.  4.  As  to  the  First  of  the  above-mentioned  disabilities, 
i;t2.  that  of  taking  an  estate  in  lands,  it  is  enacted  by  11  and  12 
W.  3.  c.  4.  *'  That  every  person  educated  in,  or  professing  the 
*^  popish  religion,  who  shall  not,  within  six  months  after  the  age 
'^  of  eighteen  years,  take  the  oath  of  allegiance  and  supremacy-, 
^  and  subscribe  the  declaration  against  popery  mentioned  m 
30  Car.  2.  stat.  2.  chap.  1.  in  the  Chancery,  or  King's  Bench, 
**  or  quarter-sessions  of  the  county  where  such  person  shall- 
**  reside,  shall  in  respect  of  himself  or  herself  only,  and  not  in 
respect  of  any  of  his  or  her  heirs  or  posterity,  be  disabled  to 
inherit  or  take  by  descent,  devise,  or  limitation,  in  possession, 
reversion,  .or  remainder,  .any  lands,  tenements,  or  hereditammiits, 
in  England  or  Wales,  &c.  And  during  the  life  of  such  person, 
'^  and  until  he  take  the  said  oaths,  &c.  his  next  of  kin,  being  a 
**  protestant,  shall  enjoy  the  ss^me,  without  being  accountable  for 
'^  the  profits,  but  shall  not  do  wilful  waste  under  .the  pain  of  for* 

''  feiting 
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**  feitiag  treble  damages  to  the  party  so  disabled :  and  all  papists,  i  p.  WUL  353. 

''  or  persons  making  profession  of  the  popish  religion,  are  dis-  ^^'  ^^^ 

"  abled  to  purchase  in  their  own  names,  or  the  names  of  others,  ^         ^^^  . 

**  to  their  use  or  in  trust  for  them:  and  all  estates,  terms,  and 
other  interest  and  profits  whatsoever,  out  of  lands  made  to 
their  use,  or  on  any  trust,  mediately  or  immediately,  for  their 

**  benefit,  are  void." 

Sect.  5.  In  the  construcUon  hereof  it  was  resolved  by  the  g^^^  j^^ 
House  of  Lords,  in  Roper's  case.  That  the  devise  of  the  residue  isi.— Buta 
of  money  arising  from  the  sale  of  an  estate  appointed  to  be  sold  papist  tenant  in 
for  payment  of  debts,  &c.  is  within  the  statute.  ^re^vw  to" 

himself  in  fee,  in  order  to  make  a  raairiage  settlement,  is  not  a  purchaser  within  the  act.  Str.  267. 

f  But  by  18  Geo.  3.  c.  60.  the  above  clause  in  the  statute  of  Except  the  per* 
William  the  Third  is  repealed,  and  all  persons  having  or  claiming  «»>  so  P|^»; 
any  lands,  tenements,  or  hereditaments  under  titles  not  hitherto  ^Sgion  shall' 
litigated,  shall  enjoy  the  same  as  if  the  said  act  of  11  and  12  ouiSfy  under 
Wnl.  S.  c.  4.  had  not  been  made,  provided  always,  "  That  alf  «e  i8Geo.s. 
**  such  persons,  within  the  space  of  six  calendar  months  after  the  ^ 
**  passing  of  this  act,  or  of  the  accruing  of  his,  her,  or  their  title, 
*'  being  of  the  age  of  twenty-one  years;  or  within  six  months 
"  after  he  or  she  shall  attain  the  age  of  twenty-one  years,  or 
^*  being  of  unsound  mind,  or  in  prison,  or  beyond  the  seas,  then 
**  within  six  months  after  such  disability  removed,  shall  take  and 
"  subscribe  the  oath  in  the  words  as  recited  in  the  statute."— 
Which  oath  the  courts  of  record  and  chancery  at  Westminster, 
in  Wales,  Chester,  Lancaster,  Durham,  or  any  general  or  quar-, 
ter-sessions  of  the  peace,  of  any  county  or  place  in  England  are' 
required  to  administer  and  to  register. 

Sect.  6.  As  to  the  Second  of  the  above-mentioned  disabili*  Papists  cannot 
ties,  vtz.  that  of  presenting  to  a  church;  by  3  Jac.  1.  5.  s.  IS^-^'J^U*^* 
19,  20,  ^1.  and  1  Will,  and  Mary,.c.  26.  this  disability  extended 
only  to  popish  recusants  convict,  and  persons  refusing  to  make 
the  declaration  against  popery  mentioned  in  30  Car.  2.  st.  2. 

But  it  is  enacted  by   12  Anne,  st.  2.  c.  14.   ''That  every  Mortgagees  or 
**  papist,  or  person  making  profession  of  the  popish  religion,  8cc.  *^'*^^,|U' 
"  and  every  mortgagee,  trustee,  or  person  any  ways  intrusted  by  ^^  presenting 
or  for  such  papist,  8cc.  with  or  without  writing,  shall  be  dis-  to  a  church; 
abled  to  present  to  any  benefice,  school,  or  hospital,  8cc.  or  to 
grant  any  avoidance  of  any  benefice,  prebend,  or  ecclesiastical 
living ;  and  that  in  all  cases  the  universities  shall  present.'^ 

Sect.  7*  Also  by  force  of  the  said  statute,  *'  The  ordinary  may  and  the  ordi- 
"  tender  the  declaration  against  transubstantiation  to  any  reputed  "^  ^y  «»•- 
priest  making  a  presentation,  and  upon  a  refusal  to  take  the  JU^tingtoT*" 
same,  the  presentation  shall  be  void :  also  the  ordinary  may  discover  secret 
examine  every  presentee  upon  oath,  whether  the  person  who  •™"^' 
presented  him  be  the  true  patron,  or  only  a  trustee  ?    And  the  Precedent  of  a 
court  wherein  a  quare  impedtt  shall  be  brought,  may  in  like  tjttemadenndAr 

*r  —  -A.  ^-^  J       i_'ii  t_     L  1 -.  •  these  statutes. 

manner  examiije  the  parties,  and  a  bill  may  be  brought  iq  any  Lut.iioi.iii7. 
court  of  equi^  to  discover  such  secret  trusts,  8cc.  and  the  Comjns,  i8t. 
answer  of  such  persons  upon  any  such  examination  or  bill  shall  ^^}^^"^^l' 
VOL.  I.  DO  "  be        ^*      ' 
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''  be  good  eyjdefce  i^gidnsl  such  patron  in  respect  of  eock  ft  pre- 
''  aentatioBit  but  ndt  as  to  any  other  purpose/' 

ADdererygnnt  f  And  It  18  also  enacted  by  II  Geo.  2.  c.  17.  s.  5.  "  That 
of  any  adTow-  **  every  grant  of  any  advowson,  or  right  of  presentation^  collationj, 
rfrt^alTL^*"  **  nomination,  or  donation  of  and  to  any  benefice,  prebend,  or 
▼Old.  "  ecclesiastical  living,  school,  hospital,  or  donative,  and  every 

I  Geo.  1.  st.t.  «<  grant  or  any  avoidance  thereof  by  any  papist,  or  person  making 
3  Geo.'  1.  c.  18.  "  profession  of  the  popish  religion,  or  any  mortgagee>  trustee,  or 

*  "  person  any  ways  intrusted  directly  or  indirectly,  mediately  or 
*'  immediately,  by  or  for  any  such  papist,  whether  declared  by 
writing  or  not,  shall  be  null  and  void,  unless  such  grant  shall 
be  made  bonajide,  and  for  a  full  and  valuable  consideration  to 
and  for,  and  merely  and  only  for  the  benefit  of  a  protestant 
purchaser,  and  every  such  grantee  shall  be  deemed  a  trustee, 
See.  and  compelled  to  discover.  Sec.  according  to  12  Anne. — 
*'  And  that  every  devise  thereof,  with  intent  ta  secure  the  benefit 
'*  to  the  heirs  or  family  of  such  papist,  shall  be  null  and  void,  and 
^  the  devisee  bound  to  discover  as  aforesaid." 

Sect.  8.  I  do  not  know  that  any  resolution  hath  been  given  on 
either  of  die  above-mentioned  statutes  of  1  Will,  and  Mary,  c.  96. 
or  12  Ann.  c.  14.  However  the  expositions  which  were  made 
on  3  Jac.  1.  seeming  to  be  for  the  most  part  applicable  to  these 
latter  statutes  also,  I  shall  take  notice  of  the  principal  of  them; 
as, 

II  Co.  67, 58.  Sect.  9«  lirst,  That  where  a  presentment  is  pro  hac  vice  vested 
Comjxa,  IBS.     in  the  university  by  reason  of  the  patron's  being  a  popish  recusant 

at  the  time  when  the  church  became  void,  it  shall  not  be  divested 
again  by  his  conforming  himself  to  the  church,  or  by  his  death. 

Cawlej,  sso.         Sect.  10.  Secondly,  That  such  a  patron  is  only  disabled  to  pre- 
sent, and  that  he  continues  patron  as  to  all  other  puiposes,  and 

therefore  that  he  shall  confirm  the  leases  of  the  inouniibent»  &c« 

«  

iJonei,  19.  Sect.  11.  Thirdly,  That  such  a  person,  by  being' disabled  to 

grant  an  avoidance,  is  no  way  hindered  from  granting  the  atdvow- 
son  itself  in  fee,  or  for  life  or  years,  bonajide,  and  for  good  consi- 
deration. 

1  Jooest  so.  Sect.  12.  Fourthly,  That  if  an  advowson  or  avoidance  belong- 

Hob.  1^,  isr*  iQg  lo  such  a  person  come  into  the  king's  hands,  by  reason  of  an 
Moor,  87t4       Qutlawiy,  or  conviction  of  recusancy,  &c.  the  kmg,  and  not  the 
university)  shall  present. 

Papists  convict-  Sect.  13.  As  to  the  First  of  the  above-mentioned  restraints, 
^/>^  l^^^piog     viz.  that  which  relates  to  the  keeping  school,  it  is  enacted  by  die 

impriflDnioent,    "  or  person  making  profession  of  the  popish  religion^  shall  be 

''convicted  of  keeping  school,  or  taking  upon  themselves  the 
''  education  or  government,  or  boarding  of  youth,  in  any  place 
"  within  this  realm,  or  the  dominions  thereunto  belongings  they 
,  ''  shall  be  adjudged  to  perpetual  imprisonment.'' 

unieasqMiiiod  1*  Sect.  14.  Biit  this  clause  is  repealed  by  18  Geo.  3.  c.  60. 
under  la  Geo.  provided  the  party  shall  take  and  subscribe  the  oath  therein  re* 
^  e.  60.  cited»  before  he  shall  have  been  apprehended,  or' any  prosecution 

commenced  against  him. 

t  Sect. 


>^»3 
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f  Sect^  15.  And  by  St  G«o*  9,  c.  52.  g«  13.  it  19  ftirtlier  or  under  the 
enacted,  ''  That  no  ecclesiaBtic,  or  other  person  professing  the  3iGeo.3.c.32. 
'  Roman  Catholic  refigfon,  y^ho  shall  take  and  subsicribe  the 
oath  of  allegiance,  abjuration,  atid  dectaratiotr,  therein  men- 
tioned^ shaTI  be  prosecuted  in  any  conrt  what^ever,  for  teach- 
ing and  instructing  youth  as  a  tutor  or  schoolmaster^  any  law 
Of  statute  to  the  contrary  notwithstanding." 


€4 


t  Sett,  l6.  By  31  Geo.  3.  c.  32.  s.  14.  ^*  Provided  always;  BotnoHomnn 
**  TW  no  person  professing  the  Roman  Catholic  religion  shatt  P'/^^^^^  '^^ 
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obtain  or  hold  the  mastership  of  any  college  or  school  of  royal"  tersbip  of  ony 
foundation,  or  of  any  other  endowed  coUese  or  school  for  the  college  or 
education  of  youth,  or  shall  keep  a  school  m  either  of  the  Uni-  jchool  of  loyri 
versities  of  Oxford  and  Cambridge."  oun  a  on,    c 

f  Sect  17.  By  31  Geo.  3.  c.  32.  s.  15.  '^  Provided  also,  or  educate  any* 
"  That  no  school-master  professing  the  Roman  Catholic  religion  child  of  a  Pro- 
"  shall  receive  into  his  school,  for  education,  the  child  of  any  testant father; 
''  Protestant  father." 

f  Sect.  W.   By  31  Geo.  3.  c.  32.  s.  16.   •*  Provided  also,  nor  keep  a 
^  That  na  person  professing  the  Roman  Catholic  religion  Aalf  ^^^  ^^^m^\ 
*'  br  permitted  to  keep  a'  sthool  for  the  education  of  youth,  imtif  have  been  re- 
*'  his  or  hef  name  and  d!eseription  ay  ar  Roman  Catholic  school-  corded  bv  the 
^'master  or  school-mistress  shall  have  been  recorded  at  the  *^'*^'^*f *"* 
•*  quarter  or  general  sessions^  of  the  peace  for  thfe  county  or  ****** ' 
^  other  division  or  place  where  such  school  shall  be  situated,  by 
the  cferk  of  the  peace  of  the  said  court,  who  is  hereby  required 
to  record  ^ch  name  and  description  accordingly,  upon  de- 
mand by  such  person;  and  to  give  a  certificate  thereof  to  such 
'*  pierson;  as  shall  at  any  time  d)emand  the  dame ;  and'  no  person 
**  offetidhkg  in  the  pi^emises  shall  feceive  any  benefit  of  this  act." 

f  Sect.  T9.   By  31  Geo.  3.  e.  32.  s.  H.  ''Provided  aho,  and  no  reli^ous 
**  That  tMAing  in  this  act  eontained  shall  n»ake  it  lawftil  to  ^ ';2j^^'^^^^;  ^  ^ 
*^  found,  ettdow,  or  et^bliifb  aby  reKgk)««s  orders  or  society  of  n^man  CaUio- 
*^  persons  bomid  by  monastit  or  retigibtfs  vow^,  or  t^  feuiMl','  lies,  &c 
**  endow,  or  establi^  any  school,  acadeikiy,  or  college,  by  per- 
**  Sobs   professing  the  Roman  CathoHc  religion,  within  tbesd 
*^  i^aiktts,  or  the  domiKkions  dierennto  belonging ;  and  that  all 
''  u^»,  traits,  and  d'i^pomftionsy  whether  of  real  or  personal  pro- 
**  p^^i  deemed  tof  be  superstitious  or  unhwfnt,  shall  contmue 
''  to  be  so  deem^  ami  taken.'' 

• 

Sect*  90*  Asto  the  Second  of  the  abovementioned  restraints^  The  chancellor 
viz,  that  which  relates  to  the  power  of  a  Popish  parent  over  his  "IV  ^^^^ 
Protestant  diild,  it  is  enacted  by  the  said  statute  of  11  and  12  pjl^^t  child 
WilL  3.  c.  4.  *'  That  if  any  Popish  parent,  in  order  to  compel  a  of  a  Popish 
''  Protestant  child  to  a  change  of  religion,  shall  refuse  to  allow  I^rea^ 
*'  such  child  a  sufficient  maintenance,  suitable  to  the  degree  and 
''  ability  of  such  parent,  and  to  the  age  and  education  of  such 
''child,  the  lord  chancellor  upon  complaint  may  make  such 
**  order  therein  as  shall  be  agreeable  t9  the  intent  of  tfie  said 
"  act'' 

DD2  III. 
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in.  Selling  or  buying  Popdsh  books* 

Catbolk  books  Sect.  21 .  This  depends  upon  3  Jac  1.  c.  5.  s.  9,5.  by  which  it 
ported^^  "°*  is  enacted,  ''  That  no  persoii  shall  bring  from  beyond  the  seas^ 
England.  '^  nor  shall  print,  buy,  or  sell  any  Popish  primer,  ladies  psalters, 

4  Comm.  115.  *'  manuals,  rosaries.  Popish  catechisms,  missals,  breviaries,  por- 
Seed  &4  £dw.  "  tals,  legends  and  lives  of  saints  containing  superstitious  matter, 
6.  c  10.  «<  printed  or  written  in  any  language  whatsoever,  nor  any  other 

13  EiiK.  e.  S.     ''  superstitious  books  printed  or  written  in  the  English  tongue, 

**  on  pain  of  forfeiting  forty  shillings  for  every  book,  6uc.  and  the 

'*  books  to  be  burnt.' 


Of  Protestant  Dissenters. 

Obstinate  non-conformists  were  formeHy  compellable  by  the 
statute  31  Eliz.  c.  1.  to  abjure  the  realm;  and  were  also  sub^ 
ject  to  all  the  penalties  inflicted  by  the  statutes  of  1  Eliz.  c.  52. 
the  23  Eliz.  c.  1.  and  3  Jac.  1.  c.  4.  for  neglecting  divini^  wor- 
ship according  to  the  rites  of  the  national  church.  Dissenters 
also  were  restrained  by  the  statutes  29  Eliz.  c.  6.  35  Eliz.  c.  1. 
the  17  Car.  2.  c.  2.  the  22  Car.  2.  c.  1.  and  3  Jac.  1.  c.  5. 

The  penal  sta^  +  Sec/.  1.  But  by  the  Toleration  Act,  1  Will,  and  Mary, 
totes  against  c.  18.  reciting,  *'  That  as  some  ease  to  scrupulous  consciences 
5?P"^*  "^  "  *°  ^®  exercise  of  religion  may  be  an  effectual  means  to  unite, 
cept  25  Car.'s.  ''  ^^^^T  Majesties  Protestant  subjects  in  interest  and  affection,  it 
c  t.  and  so.      **  is  enacted.  That  neither  the  statutes  of  the  23  Eliz.  c.  J.  nor 

be  pat  in  force  ''  ^^^  ^"7  Other  law  or  statute  of  this  realm  made  against  Papists 
against  any  Pro-  *'  or  Popish  recusants,  except  the  statute  25  Car.  2.  c.  2.  and 

to*Il!ho  dlST"  "  *®  ^^  ^^'  ^'  ®**  ^•.^'  ^-  .^^^^  ^  construed  to  extend  to  any 
take  the  oaths  *'  person  or  persons  dissenting  from  the  church  of  England,  that 
and  declaration  *^  shall  take  the  oaths  mentioned  in  the  statute  1  Will,  and  Maiy, 
SheTolefado  '^  ^*  ^'  ^^^  make  and  subscribe  the  declaration  mentioned  in  the* 
Act,  &C.  ''  statute  30  Car.  2.  st.  2. ;  which  oaths  and  declaration  the* 

'^  justices  of  peace,  at  the  general  sessions  of  the  peace  to  be^ 
''held  for  the  county  or  place  where  such  person  shall  live,  are- 
**  hereby  required  to  tender  and  administer  to  such  persons  as 
**  shall  offer  themselves  to  take,  make,  and  subscribe  the  .same,- 
''  and  thereof  to  keep  a  register :  and  no  perscms  aforesaid  shall- 
pay  a  fee  to  any  officer  belonging  to  the  court  above  the  sum  of 
sixpence,  nof  that  more  than  once,  for  entiy  of  taking  the 
**  oaths,  and  making  and  subscribing  the  declaration ;  nor  above 
^  the  further  sum  of  sixpence  for  any  certificate  of  the  same  to 
"  be  made  out  and  signed  by  the  officer  or  officers  of  the  said 
"court.'* 

Protestant  Dis*  f  Sect.  2.  By  1  Will,  and  Mary,  c.  18.  s.  3.  '^  Every  person- 
'h*!?'*^***!!  "  convicted  or  prosecuted  of  recusancy  by  jlndictment,  informa-* 
oaths,  though  ''  ^^*  action  of  debt,  or  otherwise  upon  the  said  statutes,  or 
after  conviction,  **  any  of  them,  that  shall  take  the  said  oaths,  and  make  and  sub- 
shaU  be  dif-  w  scribe  the  declaration  in  the  court  of  exchequer,  or  assizes,  or 
^^•^-  ''  general 
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general  or  quarter  sessioDA  for  the  county  where  such  person 
^  fives,  and  to  be  thence  respectively  certified  into  the  exche- 
'^  quer,  shall  be  thenceforth  exempted  and  discharged  from  all 
^  the '  penalties,  seizures,  forfeitures  judgments,  and  executions 
'*  incurred  by  force  of  any  of  the  said  statutes,  without  any  com* 
'*  position,  fee,  or  further  charge  whatsoever." 

t  Sect.  3.  By  1  Will,  and  Mary,  c.  18.  s.  4.  "  Every  person  Protestants Dli- 
**  that  shall  take  the  said  oaths,  and  make  and  subscribe  the  de*  ^^^^„ 
**  claration,  shall  not  be  liable  to  any  paikis,  penalties,  or  for-  the  penalties 
*'  feitures  mentioned  in  35  Eliz.  c.  1.  nor  22  Car.  2.  c  1.    Nor  of  attending 
*'  shall  any  of  the  said  persons  be  prosecuted  in  any  ecclesiastical  «*""'*"**«*«•• 
**  court,  for  or  by  reason  of  their  nonconforming  to  the  Church 
*'  of  England." 

t  Sect.  4.  But  by  1  Will,  and  Muy,  c.  18.  s.  5.  it  is  provided.  But  the  meet- 
That  if  any  assembly  of  persons  dissenting  from  the  Church  of  "ng-houses  shall 
England  shall  be  had  in  any  place  for  religious  worship  with  ,er^^   ^'"^^ 
*'  the  doors  locked,  barred,  or  bolted,  during  any  time  of  such 
**  meeting  together,  all  and  eveiy  person  or  persons  that  shall 
''  come  to,  and  be  at  such  meeting,  shall  not  receive  any  benefit 
**  from  this  law,  but  be  liable  to  all  the  pains  and  penalties  of  all 
**  the  aforesaid  laws  recited  in  this  act  for  such  their  meeting, 
notwithstanding  his  taking  the  oaths,  and  making  and  sub- 
scribing the  declaration  aforesaid." 

t  Sect,  5.  But  by  1  Will,  and  Mary,  c.  18.  s.  6.  "  NothingDissenters  shaU 
"  herein  contained  shall  exempt  any  of  the  persons  aforesaid  PJ^^*^*^*' J?^ 
*'  from  paying  of  tithes  or  other  parochial  duties,  or  any  other  du«u**^^'**^^ 
*^  duties  to  the  church  or  minister,  nor  from  any  prosecution  in 
**  any  ecclesiastical  court  or  elsewhere  for  the  same." 

t  Sect.  6.  By  1  Will,  and  Mary,  c.  18.  s.  7.   "  If  any  person  Ifany  Protes- 
"  dissenting  from  the  Church  of  England  as  aforesaid  shall  here-  5?^  vl''!^^ 
*'  after  be  chosen,  or  otherwise  appointed  to  bear  the  office  of  i^  ^^  p^^h  ^^ 
**  high  constable  or  petty  constable,  churchwarden,  overseer  of  ward  offioe,  and 
'*  the  poor,  or  any  other  parochial  or  ward  office,  and  such  per-  !j?"^P^^*° 
'''son  shall  scruple  to  take'  upon  him  any  of  the  said  offices  in  y^ ^^y  serre"* 
''  regard  of  the  oaths,  or  any  other  matter  or  thing  required  by  by  depnty. 
**  the  law  to  be  taken  or  done  ^in  respect  of  such  office,  every  . 
such  person  shall  and  may  execute  such  office  or  employ- 
ment by  a  sufficient  deputy,  by  him   to  be   provided,  that 
shall  comply  with  the  laws  on  this  behalf.    Provided  the  said 
**  deputy  be  allowed  and  approved  by  such  person  or  persons 
''  in  such  manner  as  such  officer  or  officers  respectively  should 
**  by  law  have  been  allowed  and  approved." 

•  * 

t  Sect.  ?•  By  1  Will,  and  Mary,  c.  18.  s.  8.  "  No  person  dis-  Protestant  Dis- 
"  sendng  from  the  Church  of  Ensland  in  holy  orders,  or  pre-  ienting  Minu- 
'*  tended   holy  orders,  or  pretendmg  to  holy  orders,  nor  any  ^^and  sub- 
**  preacher  or  teacher  of  any  congregation  of  dissenting  Pro-  scribe  the  decla- 
**  testants,  that  shall  make  and  subscribe  the  declaration  afore-  ^tton  and  take 
*^  said,  and  take  the  said  oa^hs  at  the  general  or  quarter  sessions  ^^mv^  oftbe 
"  of  the  peace  to  be  held  for  the  county^  town,  part  or  division  Tbirty-fiTe  Ar- 


where  such  person  lives,  which  court  is  hereby  empowered  to  ^cies,  shall  not 

<«  •^»;»;.4..  b«  lukte  to  anj 


administer '^'^'^•"y 
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of  the  paint  and  **  arfnuDister  the  same,  and  skaH  lilso  Jedare  bk  appmbation  of, 
penalties  inflict-  *^  and  subsciibe  tlie  Axticlet  of  BtiKgkm  auentioDed  ia  die  13 
ed  by  the  17      **  Eijjj.  c.  2.  ieftcept  the  Tbirty-fourtk,  Thirty-ifth,  and  Thiity- 

^'^e^il &  '-  si^^>  ^^  ^^^  ^'^^  ^f  ^«  Tw«nti£di  Article,  viz.  <  The 
14  Car.  2.  c.  2.  ^  Church  halh  power  to  decree  rites  or  ceremonies,  and  antko- 

rity  ia  controversies  of  faith/  shall  ha  Uable  to  any  of  the  paifis 
or  penalties  mentioned  in  an  act  made  in  the  1 7  Car.  2.  c.  2. 
''  nor  the  9A  Car.  2.  c.  i.  for  or  by  reason  of  such  persons 
preaching  at  any  meeting  for  the  exercise  of  religion ;  nor  to 
the  penalty  of  one  btmdred  pounds  mentioned  in  13  and  14 
"  Car.  2.  c.  2.  for  officiating  in  any  congregation  for  the  exer- 
**  cise  of  religion  permitted  and  allowed  by  ti^is  act.* 

The  taking  the  t  Sect,  8.  But  by  1  Will,  and  Mary,  c.  18.  s.  0.  it  is  pro- 
oath's  and  sab-  vided,  **  That  the  making  and  subscribing  the  said  declaration, 
^ration^d^^  "  ^  ^^  taking  the  said  oaths,  and  making  the  dedantion  of 
approving  the  "  approbation  and  subscription  to  the  said  Articles,  in  manner 
Articles  to  be  *  <' as  aforesaid,  by  efery  respective  person  or  persona  herein- 
'^^irt^^^'^^^^  **  before<-inentioiiedy  at  snch  general  or  4)ttarter  seasioas  of  the 
qu       sessions.  ^  p^^^^^  ^  aforesaid,  shall  be  then  and  there  entered  of  record 

**  in  the  said  court,  for  which  sixpence  shall  be  paid  to  the  clerk 
**  of  the  peace,  and  no  more*  Provided  that  such  person  shall 
^'  not  at  any  time  preach  in  any  place  but  with  the  doors  not 
**  locked,  barred,  or  bolted,  as  aforesaid.^' 

Anabaptists  f  See/.  9-    By  I  Will,  and  Mary,  c.  18.  s.  10.   "And  as 

exempted  fipoa  **  some  dissenting  Protestants  scru^e  the  baptizing  of  infants, 
SeSua^tM**^  '*  it  is  enacted.  That  every  person  m  pretended  holy  orders,  or 

"  pretending  to  holy  orders,  or  preacher,  or'  teacher,  that  shall 
sabscribe  the  aforesaid  Articles  of  Religion,  except  before  ex- 
cepted, and  also  except  part  of  the  Seven-and  twentieth  Article 
.  **  touching  Infant  Baptism,  and  shall  take  the  said  oaths,  and 
^  make  and  subscribe  the  declaration  aforesaid,  in  manner  afore- 
**  said,  every  such  person  shall  etajoy  all  the  privileges,  benefits, 
**  and  advantages  which  any  other  dissenting  minister,  as  afore- 
"  said,  might  nave  or  enjoy  by  virtue  of  this  act." 

Protestant Dis-  f  SecMO.  By  1  Will,  and  Mary,  c.  18.  a.  11.  "Every 
tew^excm  *ted  **  ^^^her  OT  preacher  in  holy  orders,  or  pretended  holy  orders, 
froi&^servmg  on  **  ^^^  1^  ^  minister,  preacher  or  teacher  of  a  congregatkni,  that 
juries  and  from  ''  shall  take  the  oaths  herein  required^  and  make  and  sobacribe 
wud  o£:ek^  **  ^^  declaration  afoiesaid,  and  also  subscribe  such  of  the  afore- 
**  said  Artides  of  the  Church  of  England  aa  are  required  by  this 
''  act  in  manner  aforesaid,  shall  be  thenceforth  exempted  from 
(a)  By  $  Geo.  3.  ''  Serving  upon  any  jury,  or  from  being  chosen  or  appointed  to 
c.  20.  they  aie  <'  bear  the  office  of  churchwarden,  overseer  of  the  poor,  or  any 
firom^M»^oRhi  "  ^^^^^  parochial  or  ward  office,  or  other  office  in  any  hundred 
the  militia.        **  of  any  shire,  city,  town,  parish,  division,  or  wapentake  {«).'' 

A  jastice  of  the  f  SeU.  11.  By  )  WilL  and  Mary,  e.  18.  i.  le.  ''  Every  justice 
peace  may  re-  <f  ^g  ^\^  peace  may  require  any  person  that  goes  to  any  meeting 
wn^h^^ff^s'^to  **  ^^^  exercise  of  religion,  to  niake  and  subscribe  the  declaration 
a  Dissenung  '*  aforesaid,  and  also  to  take  the  oaths  or  declaration  of  ^delit^ 
to*tak"fte*°^  '*  hereinafter-mentioned,  in  case  suck  person  scruples  the  teking 
and'mUe  A^     ''  of  an  oath  \  and  upon  refusul  thereof^  mdi  juslioe  of  the  peace 

declaration.  .  "  is 
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**  k  iiefcfey  >  required  to  comniit  such  pevBon  to  prison  wiAout 

/*  bail  or  mainprise,  and  to  certify  the  name  of  such  person  to 
the  next  general  or  quarter-sessions  of  the  peace  to  be  helfl 
for  that  county,  city,  town,  part  or  division  where  suqh  per- 

"  son  then  resides ;  and  if  such  person  so  committed  shall,  upqn 
a  second  tender  at  the  general  or  quarter  sessions,  refuse  to 
make  and  subscribe  the  declaration  aforesaid,  such  person  re- 
fusing shall  be  then  and  there  recorded,  and  hd  shall  be  takon 
thenceforth,  to  all  intents  and  purposes,  for  a  Popish  recusant 

^  convict,  and  suffer  accordingly,  and  incur  all  the  penalties  and 

*'  forfeitures  of  all  the  aforesaid  laws/' 

t  Sect.  12.  By  1  Will,  and  Mary,  c.  16.  s.  13.  *'  And  as  there  Quaker*  ex- 
we  certain  other  persons,  dissenters  from  the  Church  of  Eng-  «BP*cd. 
land,  who  scruple  the  taking  any  oath(l),  it  is  enacted,  diat  every 

*'  such  person  shall  n\ake  and  subscribe  the  aforesaid  declara- 

'*  tion,  and  also  diis  declaration  of  fidelity : 

t  Sect.  IS.    "  ^  I,  A.  B.  do  sincerely  preintse  and  solemnly  Declaration  of 
''  declare  before  God  and  the  worM,  that  I  wiU  be  tme  and  faith-  fidelity. 
''  ful  to  his  Majesty  King  George  the  Third ;  and  I  do  solemnly  ^  ®"'- 
profess  and  declare,  that  I  do  from  my  heart  abhor,  detest, 
and  renounce  as  improus  and  heretical,  that  damnable  doc- 
trine and  position,  that  princes  excommunicated  or  deprived 
**  by  the  Pope,  or  any  authority  of  the  See  of  Rome,  may  be 
**  deposed  or  murdered  by  their  subjects,  or  any  other  whatso-  ^*L^  P***!. 

*^         ajTjji  aI--.         r       •  •  sect  tS.  another 

ever.    And  I  do  declare,  that  no  foreign  prince,  person,  pre-  form  of  declara- 
late,  state,  or  potentate,  hath,  or  ought  to  have,  any  power,  tion  appointed. . 

**  jurisdiction,  superiority,  preeminence  or  authority  ecclesiastical 

*'  or  spiritual  within  this  realm  (a)/  *' 

**  And  shal  subscribe  a  profession  of  their  <]!hr]stiaD  belief  in 
^  these  words : 

t  Sect.  14.  ^'  *  I,  A.  B.  proftts  faidi  in  God  the  Father,  and  Piofesiion  of 
in  JeftUft  Christ  fab  eternal  son,  the  true  God,  and  m  the  Holy  ^^.^^^l^^*" 
Spirit,  one  God  blesaed  for  evermore ;  and  do  acknowledge 
/'  the  hefty  Scriptures  a£  the  Old  ami  New  TestaoieBt  to  be  n,\^ceTiou*     * 
**  given  by  divine  wspiration  {JSjJ  "  lect  23. 


u 
u 
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**  Which  declaration  and  subscription  shall  be  made  and  en- 
*^  tered  of  record  at  the  general  quarter  sessions  of  the  peace  for 
**  the  county,  city,  or  place  where  every  such  person  shall  then  re- 
side. And  eveiy  such  person  that  shall  make  and  snbacribe  the 
two  dedarations  and  professions  aforesaid,  being  thereunto 
**  required,  shall  be  exempted  from  all  the  pains  and  penalties 
"  of  all  and  every  the  aforementioned  statutes  made  i^ainst 
Popish  recusants,  or  Protestant  nonconformists,  and  also 
from  the  penalties  of  5  Eliz.  c.  1.  for  or  by  reason  of  such  per- 
sons not  taking  or  refusing  to  take  the  oath  mentioned  in  the 
said  act  ^  and  dsofrom  the  penalties  of  13  and  14  Car.  2.  c.  4. 
**  and  enjoy  all  the  other  benefits,  privileges,  and  advantages, 
**  under  the  like  limitations,  provisoes,  and  conditions,  which 

"any 

* 

(1)  See  7  &  a  Will.  3.  c.  54.  and  the  case  of  Acheaon  v.  Everet,  Cowper,  S87.  •Mid  4  Bum,  £.  L> 
18,  for  esics  ID  Dvbich  a  Qa^er  may  make  affirmatioii.-   Set  alto  S  Geo*  1.  c.  6. 


€4 
U 
€t 


406  OFFENCES  AGAINST  EEUGIDN.     .  Bk.  1. 

^*  any  other  IMsaeoters  sbiU  or  ought  to  emjoj  by  virllie  ofdiiB 
'^  act,"  '      . 

If  anjpenoo         f  Sect.  15.  But  by  1  Will,  and  Mary,  c.  18.  s.  15.  it  Is  provi^ 

tad^etibeMths     ^^^'  "That  in  case  any  person  shall  refuse  to  take  the  said 

when  tender-      "  oaths,  when  tendered  to   them,  "vt^hich  every  justice  of  the 

ed  by  a  justice   <i  peace  is  hereby  empowered  to  do,  such  person  shall  not  be 

of  the  peace,      u  admitted  to  make  and  subscribe  the  two  declarations  aforesaid. 

sions,  such  per-i  ^'  though  required  thereunto,  either  before  any  justice  of  the 

sons  shaU  not     **  peace,  or  at  the  general  or  quarter  sessions,  before  or  after  any 

^kcThe  two*^   "  conviction  of  Popish  recusancy,  as  aforesaid,  unless  such  per^ 

declarations       **  son  Can,  within  thirty-one  days  after  such  tender  of  the  deda-. 

aforesaid,  with-  '*  rations  to  hiffl,  produce  two  sufficient  Protestant  witnesses  to 

WmSfto"La    *'  testify  upon  oath  that  they  believe  him  to  be  a  Protestant  Di»- 

Protestant  Dis-  **  senter,  or  a  certificate  under  the  hands  of  four  Protestants 

seufer.  *'  who  are  conformable  to  the  Church  of  England,  or  have  taken 

^'  the  oaths  and  subscribed  the  declaration  above-mentioned,  and 

**  shall  also  produce  a  certificate  under  the  hands  and  seals  of 

^*  six  or  more  sufficient  men  of  the  congregation  to  which  he 

"  belongs,  owning  him  for  one  of  them/' 

» 

The  proof  to  be      f  Sect.  l6.  By  1  Will,  and  Mary,  c.  18.  s.  15.  "  Until  such 

under  the  hands  *'  certificate  under  the  hands  of  six  of  his  congregation,  as  afore- 

•     iT^^  n»8cpn-  "  gaid,  be  produced,  and  two  Protestant  witnesses  come  to  attest 

'     '    ^^  his  being  a  Protestant  Dissenter,  or  a  certificate  under  the 

**  hands  of  four  Protestants,  as  aforesaid,  be  produced,  the  jus* 

''  tice  of  the  peace  shall,  and  hereby  is  required  to  take  a  recog- 

"  nizance  with  two  sureties  in  the  penal  sum  of  fifty  pounds,  to 

be  levied  of  his  goods  and  chattels,  lands  and  tenements,  to 

the  use  of  the  kmg  and  queen,  their  heirs  and  successors,  for 

his  producing  the  same ;  and  if  he  cannot  give  such  security, 

''  to  commit  him  to  prison,  there  to  remain  until  he  has  pro- 

**  duced  such  certificates,  or  two  witnesses,  as  aforesaid." 

The  Lord's  day       t  ^Secf .  !?•  By  1  Will,  and  Mary,  c.  18.  s.  l6.   **  All  the  laws 

still  to  be  ob-     ''  made  and  provided  for  the  frequenting  of  divine  seivice  on  the 

served.  ti  Xx>rd'8  day,  commonly  called  Sunday,  shall  be  atill  in  force 

*^  and  executed  against  all  persons  that  offend  against  die  said 

'^  lawS|  except  such  persons '  come  to   some  congregation  or 

'<  assembly  of  religious  worship  allowed  or  permitted  by  this 


ti 


act. 


No  Patpist  shall  .  f 'SecM8.  By  1  Will.  »nd  Mary,  c.  18.  s.  17.  ^'This  act 
^^^y^*^*  *'  **'*  "^^^  extend  to  give  any  ease,  benefit,  or  advantage  to  any 
Impeded  1^ to  ''  Papist  or  Popish  recusant  whatsoever;  or  any. person  that 
the  Trinity,  by  «'  shidl  deny  in  his  preaching  or  writing  the  doctrine  of  the 
St.  63  Geo.  3.  u  Bjegsed  Trinity,  as  it  is  declared  in  the  aforesaid  Articles  of 
*'-^^-  *' Religion." 

Persons  dis-  t  Sect.  IQ.  By  1  Will,  and  Mary,  c.  18.  s.  18.  **  If  any  person 

lurbing  Pro-  '*  or  persons  shall,  willingly  and  of  purpose,  maliciously  or  con- 
testant dw-        a  temptuously  come  into  any  cathedral,  or  parish  church,  chapel^ 

seniers  in  any  *,  •'  .  •       i  •       i  •       *L         j  j»        •   -.        j» 

meeting-honse,  or  other  congregation  permitted  by  this  act,  and  disquiet  or  dis- 
or  misusing  any  **  turl)  the  same,  or  misuse  any  preacher  or  teacher,  such  person 
Sn^*^mto^  "  ^^  persons,  upon  proof  thereof  before  any  justice  of  peace,  by 
ter«  siuil  for^  **  two  or  more  sufficient  witnesse8>  shall  find  two  sureties  to  be 

fifty  pounds,  **  bound 


\ 


4f 


ti 

€€ 


Ch.tf.     OFFENCES  AGAINST  RELIGION.  .  409 

**  bound  by  recogmzance  in  tke  penid  sum  of  fifty  pounds,  and  in 

**  default  of  such  suretiesy  shaU  be  commitl^  to  prison,  there  to  . . 

**  remain  till  the  next  general  or  quarter  sessions;  and  upon  con-  ^ccdL^heie 

''  viction  of  the  said  offence  at  the  said  general  or  quarter  ses-  tbU  offence, 

"  sions,  shall  suffer  the  pain  and  penalty  of  twenty  pounds,  to  the  ''***"  riotously 

'*  use  of  the  king  and  queen,  their  heirs  and  successors  .(a)  nuudcfeioiry? 

t  Sect.  9,0,  By  1  Will,  and  Mary,  c.  18.  s.  19*  **  No  congrega-  But  sncb  meet- 
**  tion  or  assembly  for  religious  worship  shall  be  permitted  or  ing-house  most 
"  allowed  by  this  act,  *until  the  place  of  such  meeting  shall  be  cer-  SSc^L^p  oV 
"  tiiied  to  the  bishop  of  the  diocese,  or  to  the  archdeacon  of  that  the  diocese,  or 
*'  archdeaconry,  or  to  the  justices  of  the  peace  at  the  general  or  to  the  quaner- 
**  quarter  sessions  of  the  peace  for  the  county,  city,  or  place  in  J^J^^'g^ 
**  which  such  meeting  shall  be  held,  and  registered  in  the  said  tiTdjrtgistexw 
**  bishop's  or  archdeacon's  court  respectively,  or  recorded  at  the  ^* 
'  said  general  or  quarter  sessions;  the  register  or  clerk  of  the 
peace  whereof  respectively  is  hereby  required  to  register  the 
same,  and  to  give  certificate  thereof  to  such  person  as  shall  de- 
mand the  same,  for  which  there  shall  be  none  greater  fee  nor 
**  reward  taken  than  the  sum  of  six-pence. 

f  Sect.  21.  By  10  Ann.  c.  2.  s.  8.  *'  If  any  person  dissenting  Pjrotestant  dis- 
from  the  Church  of  England,  (not  in  holy  orders,  or  pretended  J*?**"*  "®*  "* 
holy  orders,  or  pretending  to  holy  orders,  nor  any  preacher  or  pretendedh<3j 
teacher  of  any  congregation,)  who  should  have  been  entitled  to  oiden,  who 
'*  the  benefit  of  the  Toleration  Act,  if  such  person  had  duly  •*»U»  d^m^ 
"  taken,  made,  and  subscribed  the  oaths  and  declaration,  or  ^^^^i^fy'ac* 
^^  otherwise  qualified  him  or  herself  as  required  by  the  said  act,  cord'ini^to  the 
**  shall  be  prosecuted  upon,  or  by  virtue  of,  any  of  the  penal  stap  T^^/f^®?.  ^^ 
*'  tutes  from  which  Protestant  Dissenters  are  exempted  by  the  chwied  fiwu  •!! 
^  said  act,  shall  at  any  time  during  such  prosecution  take,  make,  pcmSties. 
''  and  subscribe  the  said  oaths  and  declarations,  or,  being  of  the 
people  called  Quakers^  shall  make  and  subscribe  the  luoresaid 
declaration,  and  also  the  declaration  of  fidelity,  and  subscribe 
**  the  profession  of  their  Christian  belief  according  to  the  said 
**  act,  or  before  any  two  justices  of  the  peace,  such  person  shall 
**  be  intided  to  the  benent  of  the  said  act  as  fully  and  effectually 
as  if  such  person  had  duly  qualified  himself  within  the  time 
prescribed  by  the  said  act,  and  shall  be  thenceforth  exempted 
and  discharged  from  all  the  penalties  and  forfeitures  incurred 
by  force  of  any  of  the  aforesaid  penal  statutes." 

t  Sect.  22.  By  10  Ann.  c.  3.  s.  9' ''  Any  preacher,  or  teacher  Distentiiig 
of  any  congregation  of  dissentins  Protestants,  duly,  in  aU  re-  pnaf^duly 
''  qpects,  qu^fied  according  to  £e  Toleration  Act,  shall  be  ^ffiaate^iiruT 
'*  allowed  to  officiate  in  any  congregation,  although  the  same  be  dissentiDg  con- 
**  not  in  the  county  wherein  he  was  so  qualified,  provided  that  the  srega<M»  >n  uy 
"  said  congregation,  or  place  of  meeting,  has  been,  before  such  Sudng'a^Mrtifi- 
**  officiating,  duly  certified  and  registered,  or  recorded,  according  cate,  and  taking 
"  to  the  said  act:  and  such  preacher  or  teacher  shall,  if  required,  tt>e  oath,^fre- 
''  produce  a  certificate  of  his  having  so  qualified  himself,  under  ^ 
**  the  hand  of  the  clerk  of  the  peace  for  the  county  or  place  where 
**  he  so  qualified  himself;  and  shall  also,  before  any  justice  of  the  See  the  case  of 
**  peace  of  such  county  or  place  where  he  shall  so  officiate,  make  J^;^'  Peach, 
**  and  subscribe  such  declaration,  and  take  such  oaths,  as  are  ^^** 

**  mentioned  in  the  said  act,  if  thereunto  required/' 

-ySeci. 
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Dbsenting  %  Swi*  9S.  Bj  19  6eo.  3^  c.  44.  whkli  declares  the  1  WilU 

preachers  who  and  Mtrj,  €.18.  to4be  a  p^Ue  net,  **  Every  person  dissenting 
l^fe  wd^!rfi^'  "  ^^^  ^  Chuit*  of  Eogiiiml,  in  hdy  orders,  or  pretended  holy 
scribe  the  iiecia-  ^'  cM-ders,  or  preteodiDg  to  holy  orders,  being  a  preacher  or  teacher 

rackm,  hen-  •*  of  any  congregation  of  dissenting  Protestants,  who,  if  he  scru- 

is'cUx'Ib  19.  *'  P'^  ^^  declare  and  subscribe  as  required  by  13  Eliz.  c.  1£.  shall 

shall  be  duly '  ''  take  the  oaths,  and  make  and  subscribe  the  declaration  against 

qualified  on  <«  .popery,  required  by  the  said  act  of  1  Will,  and  Mary  to  be 

subMr^^Oie  "  ^^i^>  made,  and  subscribed  by  Protestant  dissenting  ministers, 

declaration    ,  **  aod  shall  also  make  and  subscribe  a  dedaration  in  the  words 

1  Will,  and  €t  foUowiug: — *  I  A.  B.  do  solemnly  declare,  in  the  presence  of 
^d7he%9  Geo.  ''  Almighty  God,  that  I  am  a  Chiistiao  and  a  Protestant,  and  as 
3.  c  44.  **  such  that  I  believe  that  the  acriptures  of  the  Old  and  New 

**  Testament;,  as  commonlj  received  among  Protestant  cfaurohes^ 
**  do  contain  the  revealed  will  of  God;  and  that  I  do  receive  die 
''  aame  as  the  rule  of  my  doctrine  and  practice,' — shall  be,  and 
every  such  person  is  hereby  declared  to  be,  entitled  to  lUl  the 
exemptions,  benefits,  privileges^  and  advantages  oi  I  WilL  and 
Mary,  c.  18.  and  10  Aoa»  c  <2;  and  the  justices  of  the  peace  at 
the  general  sessions  of  the  peace  where  any  Protestant  dissent* 
**  ing  minister  shall  live,  are  required  to  admimster  the  last  men- 
"  tioned  declaration  to  such  minister,  upon  his  offering  himself  to 
**  make  and  subscribe  the  same.^ 

Protestant  dii.  Sect.  24b  By  19  Geo.  3.  c.  44,  s.  £.  **Ho  Protestant  dissenter, 
senttrs  t^ali  Dot  *i  go  qualified,  shidl  be  prosecuted  for  teachii^  and  instructing 
he  pfMoouted*    ^^  youth,  as  a  tutor  or  schoolmaster,  in  any  case  whatsoever/' 

Sect.  26.  But  by  19  Geo.  S.  c.  44.  s.  3.  it  is  provided,  *'  ITiat 
**  tibis  qualification  shall  not  entitle  such  dissenters  to  obtain  or 
hold  the  mastership  of  any  college  or  school  of  royal  founda- 
tion, or  of  any  other  endowed  college  or  school  for  the  educa- 
*^  tion  of  youth,  unless  founded  since  1  Will,  and  Mary,  for  the 
"  immediate  use  and  benefit  of  Protestant  dissenters." 

Upon  these  statutes  the  following  detcrminalaons.  have  been 
made. 

Hutchinson  and  '  t  Sect,  26.  That  if  a  man  and  woman,  being  dissenters,  and 
his  wife  v.  having  qualified  themselves  pursuaut  to  the  Toleration  Act,  be 
3 Le'^^s^'  married  in  the  face  of  their  congregation,  properly  licensed,  in 
See  also  Gih-  the  presence  of  witnesses,  according  to  tn6  statute,  and  after 
son's  Codex,  bamis  published  according  to  the  disci[dine  of  the  said  congrega- 
^^^'  tion,  and  be  afterwards  libelled  against  in  the  ecdesiafltical  court 

for  incontinence  and  fomication,  the  courts  of  conmion  law  will 
L'Se'i?*  gnu.t  a  proliibitioi..(«) 

dl  maniiiges net fleiebaiad  in  adivieh  orpoUie  chapel,  eMcpt the  partiet  be  Qoakcn  or  Utn,  are  de- 
olared  void. 

Trebectj.Kt!th,      t  Sect,  27.  That  these  statutes,  being  made  to  protect  persons 

«  Atk,  498.       of  tender  consciences  from  penalties,  do  not  extend  to  exempt 

clergymen  of  the  Church  of  England  from  the  consequences  of 

acting  contrary  to  the  rules  and  discipline  of  the  churchy  as  for 

officiating  in  a  chapel  of  ease  without  a  license  from  the  bishop. 

2  Bum's  £.  L.        t  Sect.  W.  That  the  Toleration  Act  doea  not  extend  to  all 
179.  persons  whatsoever  who  shall  think  fit  to  style  themselves  Pro- 
testant 
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testant  Dissenters^  but  in  order  to  be  entitled  to  the  benefits  of  it^ 

they  must  first  qualify  as  is  therein  directed;  and  therefore  it 

was  said  by  Holt,  chief  justice, (a)  that  Sf  a  man  be  a  professed  (a)lnBriuooo. 

churchman^  and  his  conscience  will  permit  him  sometimes  to  go    ^^^'^' 

^>  meetings,  msitead  of  coning  to  church,  thiB  Toleration  Act  shall  ^        ^^* 

not  excuse  him,  for  it  w^  not  made  for  such  sort  of  people. 

f  Sect.  29*  That  a  devise  of  an  annuity  to  the  minister  of  a  Attomey-Ge- 
baptist  meeting-house  is  a  good  charitable  use,  and  that  the  cooit  ^^v.  Cock, 
of  Chancery  will  enforce  its  execution.  *  Vcscy,  «73. 

+  Sect.  30«  That  if  a  house  be  granted  to  a  dissenting*  miniater  Res  «.  Bonner, 
and  others  in  trust,  to  suffer  the  said  meeting-hoiise  to  be  for  the  S  Burr.  1S65. 
public  worship  of  God  by  such  congregation  of  Protestant  dis- 
seotera^  cfxmmfmlf  paUed  Pffeabyterians,  as  abali  attend  the  aaid 
minister,  or  his  successors,  regularly  and  fairly  chosen  and  ap- 
pointed to  be  the  minister  in  the  said  meeting,  the  court  will 
grant  a  mandamus  to  the  trustees  to  admit  a  minister  regakrly 
elected,  or  to  restore  one  improperly  displaced;  but  in  order  to  Rex  v,  Jotham, 
obtain  a  mandamus  to  be  restored,  it  is  necessary  for  the  dissent-  ^  TennRep. 
i»g  mifiiater  to  shew  tLprimafacu  title  to  the  office.  ^^' 

f  Sect.  31.  That  if  a  certain  tenement  be  certified  to  the  quar-  B«e  «.  Jiistioe« 
ter-^aessiooB  as  a  place  set  apart  for  the  meeting  of  Protestant  ^^^^^^^ 
dttsenters,  the  court  mil  grant  a  mandamus  to  the  justices  to  re*  go^/^     ^' 
gister  tueii  place  pursuant  to  the  Toleration  Act;  for  in  such  case  s  Bwr.  104S. 
the  justices  are  merely  ministerial.  ^*  ^7-  tsfi. 

t  Sect,  32.  That  the  court  of  King's  Bench  also  will  grant  an  Gibson,  S04. 
information  for  disturbing  a  congregation  assembled  for  the  pur- 

fdse  of  divine  worship  in  any  meeting  registered  pursuant  to  the 
oleration  Act. 

t  Sect,  33.  And  by  the  statute  1  Geo.  1.  at.  12.  c.  5.  ^  If  any 
**  persons  unlawfully,  riotously,  and  tumultuously  assembled  to- 
**  gether,  to  the  disturbance  of  the  public  peace,  shall  unlawfully^ 
'^  and  with  force,  demolish  and  puU  down,  or  be^in  to  demolish 
"  and  pull  down,  any  church  or  chapel,  or  any  buildingfor  religi- 
ous worship  certified  and  registered  according  to  the  Toleration 
Act,  every  such  demolishing  or  pulling  down,*or  beginning  to 
demolish  or  pull  down,  shaU  be  felony  without  clergy;" — and  See  post,  tit 
the  hundred  is  made  liable  to  pay  the  damage  thereby  done.  "  R>ot.'» 

By  statute  of  53  Geo.  3.  c.  I60.  sect.  1.  which  is  an  act  made  in 
fiivour  of  Unitarian  dissenters,  it  is  enacted,  **  That  so  much  of 
^  an  act  passed  m  the  1st  of  W.  &  M.  entitled  '  An  act  for  exempt-  Penalties  tor 
"  inghis  majesty's  Protestant  subjects  dissenting  from  the  Church  "  ^^j*  *• 
'*  of  England  from  the  penalties  of  certain  laws,'  as  provides  that  J^3ihTst.»s 
"  that  act,  or  any  thinjg  therein  contained,  should  not  extend,  or  Geo.  9.  c.  leo* 

be  construed  to  extend,  to  give  any  ease,  benefit,  or  advantage 

to  persons  denying  the  Trinity  as  therein  mentioned,  &c«  he, 

and  the  same  is  thereby  repealed.'' 

By  sect.  e.  of  the  same  act,  the  act  of  9  and  10  of  K.  W.  entitled 
'*  An  act  for  the  ftiore  effectual  suppressing  blasphemy  and  pro- 
faneness/'  so  far  as  the  same  relates  to  persons  denying  as  there- 
in respecting  the  Holy  Trinity,  is  also  repealed. 

CHAP. 
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CHAP.  XXVII. 

OF  OFFENCES  AGAINST  THE  PUBLIC  JUSTICE 

OF  THE  KINGDOM. 

Offences  against  the  puUic  justice  of  the  kingdom,  are,, 

1.  Such  as  are  committ^  by  officers. 

2.  Such  as  are  committed  by  common  persons,  without  any  re- 
lation to  an  office. 

Offences  by  Officbrb  seem  reducible  to  the  fbliowing  heads: 

'  FiRST^  Neglect^  or  breach  of  duty. 

Secondly,  Bribery. 

Thirdly,  Extortion. 

As  to  the  first  of  these  offences,  viz.  Neglect,  or  breach  of  duty* 

Co.  Lit.  S33,         Sect.  1.  I  take  it  to  be  agreed,  that  in  the  grant  of  every  office 

^f  th        a£  ^^^^^^^^0  there  is  this  condition  implied  by  common  reason^ 

the  KingT^      that  the  grantee  ought  to  execute  it  diligently  and  faithftilly;  for 

Bambridge,        since  every  office  is  instituted,  not  for  the  sake  of  the  officer,  bat 

« G '  ^S™*      ^^^  ^^^  ^^^^  ^^  some  other,  nothing  can  be  more  just  than  that 

infornuition  for°  ^^  ^^^  either  neglects  or  refuses  to  answer  the  end  for  which  his 

nisfeasaiice  as    office  was  ordained,  should  give  way  to  others,  who  are  both  able 

accoantam  at     and  Willing  to  tf^ke  care  of  it.     And  therefore  it  is  certain,  that  an 

m^aJU  ^'    officer  is  liable  to  a  forfeiture  of  his  office,  not  only  for  doine  a 

thing  directly  contrary  to  the  design  of  it,  but  also  for  neglecting 

to  attend  his  duty  at  all  usual,  proper,  and  convenient  times  and 

places,  whereby  any  damage  ^all  accrue  to  those  by,  or  for; 

whom  he  was  made  an  officer. 

9  Co.  50. 

Co.  Lit.  fss.         And  some  have  gone  so  far  as  to  hold,  that  an  office  concem- 

f.9o!        '  ^"S  ^^^  administration  of  justice,  or  the  commonwealth,  shall  be 

2  And.  119.  forfeited  for  a  bare  non-user,  whether  any  special  damage  be  oc- 

Hard.  ISO.  casioned  thereby  or  not;  but  this  opinion  doth  not  appear  to  be 

J^|j]^|^  warranted  by  any  resolution  in  point,  and  the   authorities  (a) 

C.  Car.  491.  which  are  cited  to  maintain  it  do  not  seem  to  come  up  to  it. 

(a)S9H.d.3«.        tt  • 

20  Ed.  4. 5.  However  it  cannot  but  be  very  reasonable,  that  he  who  so  far 

«^H^i^  neglects  a  public  office,  as  plainly  to  appear  to  take  no  manner 
Plowden,  579.  ^^  ^^^  ^^  ^^9  should  rather  be  immediately  displaced,  than  the 
L.  Qoln.  Ed.  4.  public  be  in  danger  of  suffering  that  damage  which  cannot  but 
11  Ed.  4*  1       ^®  expected  some  time  or  other  from  his  negligence. 

Sect.  2.  But  it  would  be  endless  to  enumerate  all  the  particu- 
lar instances  wherein  an  officer  may  be  discharged  or  fined;  and 
it  also  seems  needless  to  endeavour  it,  because  they  are  generally 
so  obvious  to  common  sense  as  to  need  no  explication;  for  what 
can  be  more  plain  than  that  a  gaoler  deserves  to  be  discharged 
(h)  9  Co.  50.      and  fined  for  (&)  voluntarily  suffering  his  prisoners  to  escape,  or 
(^  Raym.  216.  for  (c) barbarously  misusing  them?     What  can  be  more  evident 
(4)  C.  Jac  426.  than  that  a  (c/)sheriff  is  justly  punishable  for  persuading  a  jury  to 

underprize 
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uadeiprize  goods  in  the  execution  of  y!myacu»>  &c.?  And  there-  See  4  Comyns^ 
fore  I  shall  leave  the  particular  cases  of  this  nature  to  every  ?!§!!^  ^^ 
man's  own  judgment,  which,  from  the  consideration  of  the  gene- 
ral  rules  above-mentioned,  and  the  various   circumstances  of 
every  case,  will  easily  discern  how  far  each  offence  of  this  kind- 
deserves  to  be  punished. 

Under  this  head  may  be  ranked  another  offence  of  deep  malig- 
nity, namely,  the  oppression  and  tyrannical  partiality  of  judges, 
justices,  and  other  magistrates  in  the  administration  of,  and  un- 
der colour  of  their  offices.  However,  when  this  offence  is  pro- 
secuted, either  by  impeachment  in  parliament,  or  by  information 
in  the  court  of  King's  Bench,  (according  to  the  rank  of  the 
offenders,)  it  is  punished  with  forfeiture  of  their  office,  either 
consequential  or  immediate,  fines,  imprisonment,  or  other  discre- 
tionary censure,  regulated  by  the  nature  and  aggravations  of  the 
offence  committed.    Bl.  Com.  vol.  4.  c.  10. 

Duress  by  Gaolers. 

Under  this  head  may  also  be  classed  duress  by  gaolers;  since 
it  is  the  duty  of  a  gaoler  to  treat  his  prisoner  with  all  the  huma- 
nity and  kindness  not  inconsistent  with  his  safe  custody,  or  with 
the  sentence  of  the  law  by  which  he  is  confined,  and  to  prevent 
abuses,  &c. 

To  prevent  abuses  by  the  extensive  power  which  the  law  is  Gaoler  compel- 
obliged  to  repose  in  gaolers,  it  is  enacted  by  14  Edw.  3.  c.  10-  ^^^1^'^*^*® 
•*  That  if  any  keeper  of  a  prison,  or  under-keeper,  by  too  great  prova?  "*  ***" 
"  duress  of  impnsonment,  and  by  pain,  make  any  prisoner  that  i  Hale,  640, 
''  he  hath  in  his  ward  to  become  an  appellor  against  his  will,  he  f^h  ^^'    ^ 
"  IS  guilty  of  felony.  3l„gt.  91. 

t  Inst.  589. 

Sect.  2.  And  it  is  said  to  be  no  way  material,  whether  the  ap-  S8i, 
provement  be  true  or  false,  or  whether  the  appellee  be  acquitted 
or  condemned ;  but  at  common  law  this  offence  was  esteemed  a 
misprision  only,  unless  the  appellee  were  hanged  by  reason  of 
the  appeal. 

+  Sect.  S.  It  has  been  determined,  that  gaolers,  as  well  de  -«..- 
Jacto  as  dejure,  are  liable  to  attachment  for  contempt  of  court,' fXi„^^*55^* 
and  to  fine,  imprisonment,  and  forfeiture  of  office  for  gross  and  S8i. 
palpable  abuses;  as  in  treating  criminals  with  barbarity,  extort-  Jj;  ^^*^ 
mg  money,  not  making  lawful  deliverance,  or  sufferitu;  them  to  9Co!dO. 
escape ;   and  that  if  death  be  the  consequence  of  their  harsh  Ray.  ti6. 
treatment,  it  is  felonious  homicide.  ^-  ^1'   .« 

t  Hawk.  151. 
9  Mod.  14S.    9  Inst  91.    Fost.  9tl. 

f  Sect.  4.  By  31  Car.  2.  c.  2.  s.  9*  "  If  any  person  shall  be  When  only  to 
**  committed  to  any  prison,  for  any  criminal  or  supposed  criminal  ^  «nioved. 
''  offence,  he  shall  not  be  removed  from  thence,  unless  it  be  by 
"  habeas  corpus,  or  some  other  legal  writ:  or  where  he  is  removed 
''  from  one  prison  or  place  to  another,  within  the  same  county, 
**  in  order  to  his  trial  or  discharge ;  or  in  case  of  sudden  fire  or 
"  infection,  or  other  necessity;  on  pain  that  the  person  signing 
"  any  warrant  for  such  removal,  and  the  person  executing  the  * 

"  same. 
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Debtors  and 
felom  to  be  kept 
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Tnuuportstobe 
kept  lepamte 
from  o&er  pn- 
sonen* 


Dalt  c  170. 


Bait  c.  ITKL 
8  Co.  100. 


To  pvtffmteai^ 
tortion  in 
gaoien,  vide 
52  G.  5.  C.28. 


"  wm0,  siiaB  forfeit  ftr  llie  finit  ofiesee  one  kuodred  pounds, 
*^  ttftd  far  the  fccoiidl  fwo  buadred  pminds,  to  the  party  grieved,^ 

t  Sect.  5.  But  hy  19  Car.  1.  c.  4.  s.  2.  ^  On  emergent  occa- 
^  sions,  as  in  case  of  infectious  diseases,  the  sheriff  or  gaoler, 
**  with  the  advice  and  consent  of  three  or  more  justices  may,  if 
*'  they  shall  find  it  needful,  provide  oth^r  safe  places  (with  the 

owner's  coftsoDt)  for  the  removal  of  sick  or  other  persons  Out 

of  the  afluai  gaob/' 

t  Sect.  6.  By  K  and  25  Car.  2.  c.  20.  s,  13.  «  The  gaoler 
shalF  not  put,  keep,  or  lodge  prisoners  for  debt  ^nd  felons^ 
together  m  one  room  or  chamber ;  but  ibey  shall  be  put,  kept, 
^  and  lodged  separate  and  apait  from  one  another  m  distinct 
rootns ;  on  pain  of  forfeiting  his  office^  and  treble  damages  to 
the  party  grieved*.** 

t  Sect.  7.  And  by  31  Geo«  3.  c.  4Gl  s*  9-  '^  As  long  as  any 
''  person  under  sentence  of  transportation  shall  continue  in  the 
common  ^aol,  the  gaoler  shall  separate  such  convict,  as  far 
as  conveniently  may  be,  from  every  person  in  his  custody, 
except  prissoners  convicted  of  felony.'' 

t  Sect.  6.  NevertheiesB,  it  seemetii  ^nerall^  in  all  cases  where 
a  mail:  is  committed  to  prison,  especially  if  it  be  for  felony,  or 
upon  an  execution,  or  but  for  a  trespass  or  other  offeaoe^  eveiy 
gaoler  ousht  to  keep  such .  prisoner  in  safe  and  close  custody; 
safe,  that  he  cannot  escape;  and  dose,  without  conforence  with 
others  or  intelligence  of  things  abroad. 

^  Sect.  9*  And  therefore  if  thegaolei'  shall  license  a  prisoner  to. 
go  abroad  for  a  time,  and  then  to  come  again,  or  to  go  abroad 
with  a  keeper,  though  he  come  again,  yet  these  are  escapes.  (1) 

To  prevent  the  extortionate  practices  of  sheriff's  officers,  the 
statute  of  32  Geo.  2.  c.  28.  enacts  many  regulations  to  save  un- 
fortunate debtors,  wlien  they  are  arrested,  froni  the  exactions  of 
batKfi^  and  other  inferior  officers  of  the  law. 
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3  Inst.  145. 


Of  Bribery. 

Bribcrryi  in  a  strict  sense,  is  taken>  for  a  ^at  misprision  of  one 
in  a  j)iilicial  place  idling  any  valuable  dimg  whatsoever,  except 
meat  aad  drink  of  small  value,  of  any  one  who  has  to  do  before 
hkn  any  way,  for  doing  his  office,  or  by  colour  of  bis  office,  bat 
of  the  kkig  only. 

Sect. 


(>)'  It  i» lawful  for  a  gaoler  to  hamper  his  pri- 
soner with  irons  to  prevent  hu  escape*  1  H.  H. 
601.  And  Dalton  sajs,  that  it  is  lawful  for  a 
poler  to  keep  a  debtor  charged  in  execotion  ife 
irons  (c.  ITOJ:  for  this  he  cites  the  aCithoritv  of 
IiOrdt!oke,  Sltep.  44*  Bojton's  case,  who-  there 
certainly  says,  "  the  sheriff  nay  keep  tfaem  who 
are  in  execution  in  fetters  and  irons,  to  the  end 
they  may  the  sooner  satisfy  their  creditors."  But 
this  piece  of  law  may  well'  be  doubted^,  because 
Coke,  as  his  authority,  rofem  to  the  words- of  the 
Stat  of  W.  2.  c.  11.  **  q[uod  careen  mamttipitntw 
"  infarris."  But  it  is  most  clear  that  by  the  stat, 
it  obly  refers  to  btiiiffs,  t^ctkrt^,  se^v«Bt»i  Ice. 


who  on  account  are  found  in  arrear;  the  words 
being:  ''  Demvumt3mbaUia$,camtrmiuetquibu^ 
"  etm^receptmihtsqidadeompatwnreddmd^ten^ 
**  tier;  eomeardatmn  ett  d  sbaMum,  quod  cum  domi- 
'*  nut  h^umodi  termgnfdtderit  «u  audUoret  compoti, 
"  et  eonkngat  ^Mos  esse  in  airrgragiis  tuptr  eompctmn 
**9mmt€mmib¥acJie$o»tr^9Uioea^ 
"  pons  aonim  st  mtXaatur  gaelm  ti  carceri  mmtiei- 
"  fientter  in  ferns,  et  sub  wnA  esutoiii,  Src.'*  It  is 
also  obsenrable  that  in  thecomm^Dt  opMi  the  stat. 
of  W.  t.  hnd  Coke  does  not  gwe  it  tin  coBstrac- 
tion,  but  expressly  says,  that  at  common  law  a  pri- 
soner could  not  be  put  in  irons;  in  which  he  is  coh- 
firiMd  byihaiiycldef  attthorities. 
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S<c^.  2.  But  bribear;.  in  a  large  seia e  is  tometjnies  taken  for  3  Inst  149. 
the  receiving  or  offering  of  any  undue  reward,  hy  or  to  any  i^en*  Hobart,  9. 
son  wbatsoevefy  whose  ordinary  profession  or  business  relates  t»  1  Leti!iE^40. 
the  adiBjnistration  of  public  jus.tice,  ia  order  to  incline  him  to  do  2  Salkeid,  695. 
a  thing  against  the  known  rules  of  honesty  and  integril^ ;  for  the  ^^  ^^  ^^^ 
law  abhors  any  the  least  tendency  to  corruptioa  iu  those  who  are 
any  way  concerned  in  its  adnuuistFation,  and  will  not  endure  tbeiv    * 
taking  a  reward  for  the  doing  a  thing,  which  deserves  the  severesi) 
of  punishments.  (1) 

Sect.  5.  Also  bribery  sometimes  signifies  the  taking  or  giving  slnst.  148. 
of  a  reward  for  offices  of  a  public  nature.  And  surely  nothing 
can  be  more  palpably  prejudicial  to  the  good  of  the  public,  than 
to  have  places  of  the  highest  concernment,  on  the  due  execution 
whereof  the  happiness  of  both  king  and  people  doth  depend, 
disposed  of  not  to  those  who  are  most  able  to  execute  them,  but 
those  who  are  most  able  to  pay  for  them ;  nor  can  any  thing  be 
a  greater  discouragement  to  industry  and  virtue,  than  to  see 
those  places  of  trust  and  honour,  which  ought  to  be  the  rewards 
of  those  who  by  dieir  industry  and  diligence  have  (qualified  them«- 
/selves  for  them,  conferred  on  such  who  have  no  other  recom- 
mendation  but  that  of  being  the  highest  bidders;  neither  can  any  vide  Noy,i02. 
thing  be  a  greatei?  temptation  to  officers  to  abuse  their  power  by  Moor^rsi. 
bribery  and  extortk»»,  and  olbar  acts  of  iojustice^  than  Ae  con^ 
sidenitioii  of  the  great  expense  they  were  at  in  gaiuiag  their 
places,  and  the  necessity  of  somctiaies  straining  a  point  to  make 
their  bargain  answer  their  expectation.  ^ 

For  these  reasons,  among  many  others,  it  is  expressly  enacted 
by  12  Rich.  2.  c.  2.  **  That  the  chancellor,  treasurer,  keeper 
**  of  the  privy  seal,  steward  of  the  king's  house,  the  kill's  cham- 
**  berlain;  clerk  of  the  rolls^  the  justice  of  the  one  bench  and  of 
''  the  other,  barons  of  the  exchequer,  and  all  other  that  shall  be 
"  called  to  ordain,  name,  or  make  Justices  of  the  peace,  sheriffs,. 
*'  escheators,  customers,  comptrollers,  or  any  other  officer  or 
'*  minister  of  the  king,  shall  be  ficmly  sworn  that  they .  shall  not . 
^*  ordain,  name,  or  make  any  of  the  above-mentioned  officers  for 
any  gift  or  brocage,  favour  or  affection,  nor  that  none  which 
sueth  by  himself  or  by  otheps,  pdvily  Qr  openly,  to  be  in  any 
manner  of  office,  shall  be  put  in  the  same  office,  or  in  any  other, 
but  that  they  make  all  sucn  officers  and  ministers  of  the  best 
"and  most  lawftil  men,  and  sufficient  to  their  estimation  and 
**  knowledge." 

By  4  Hea.  4.  c.  5»  ''  No  sheriff  shall  let  his  bailiwiefc  to  farm 
*'  to  any  maa^  for  the  ti^e  that  he  oceupieth  such  ^ffibe»  &c.'' 

By  5  and  6  Edw.  6.  c.  16.  it  is  also  enacted,  **  That  if  any  videNoy,  lOS. 

*'  person  shall  baigain  or  sell,  or  take  any  reward,  or  promise  of  H<k>'>  ^s^* 
any  reward,  for  any  office,  or  the  deputation- of  any  ofl&ce,  any 
way  concerning  the  king's  revenue,  or  the  keeping  of  his  castles, 

''  or  the  administration  or  execution  of  justice  (unless  it  be  such 

"an 

(i)  Thtrafofe  to  bribe  periMis,  eitfaer  by  gmog  infoniiition  wiil  Ue.   2  Ld.  Ray.  IS77.   1  Black, 

money  or  promUet,  to  vote  at  electiont  of  nem^  385.    But  the  court  will  grant  an  inlonnation  for 

bers  of  corporatiooB,  which  are  erected  for  the  sake  this  offence  very  cautiously,  unce  the  additional 

of  pabtic  goTemment,  is  m  ofibnce  for  which,  an  penaltiiet  by  statute,    t  Black.  S^.  Infra,  sect.  7« 
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C.  Jac.  t69. 
dliifltl4a. 
Salk.468. 
t  Ler.  f89. 
t  Yen.  187. 
467. 


"  an  office  as  had  been  ttsually  granted  before  the  malung  of  the 
said  act  by  the  Justices  of  the  King's  Bench  or  Common  Pleas, 
or  by  justices  of  assize),  that  then  every  such  person  so  bargain- 
ing or  selling,  or  taking  such  reward,  or  promise,  &c.  shall  not 
only  forfeit»his  right  to  such  office,  or  to  the  nomination  thereof, 

"  but  also  every  person  who  shall  give  any  such  reward  or  pro- 

''  mise,  8cc.  shall  be  adjudged  a  disabled  person  in  law  to  have 

**  or  enjoy  such  office,  &c.** 

In  the  construction  of  &is  statute  of  5  and  6  £dw.  6.  c.  16. 
the  following  points  have  been  resolved. 

Sect,  4.  First,  That  the  offices  of  chancellor,  register,,  and 
commissary  in  ecclesiastical  courts,  are  within  the  meaning  of  the 
statute,  inasmuch  as  those  courts  do  not  only  determine  matters 
which  are  brought  before  them  merely  pro  salute  aninut,  but  also 
have  the  decision  of  disputes  concerning  the  lawfulness  of  matri- 
mony and  legitimation  of  children,  which  touch  the  inheritance 
of  the  subjects,  and  also  hold  plea  of  legacies  and  tithes,  &€.  in 
which  respects  they  are  courts  of  Justice;  but  it  hath  been  ad-' 
judged,  that  no  office  in  fee  is  v^itnin  the  statute. 

Sect.  5.  Secondly,  That  one  who  makes  a  contract  for  an 
office,  contrary  to  the  purport  of  the  said  statute,  is  so  far  dis- 
abled to  hold  the  same,  that  he  cannot  at  any  time  during  his 
life  be  restored  to  a  capacity  of  holding  it  by  any  grant  or  dispen- 
sation whatsoever. 

« 

Thirdly,  That  a  bond  by  a  deputy  of  an  office  to  pay  a  cer- 
tain sum  at  all  events,  is  within  the  statute,  and  consequently 
totally  void,  though  it  also  contain  other  conditions  which,  if 
they  stood  hj  themselves,  would  be  good ;  but  not  a  bond  to  pay 
half  the  profits  of  a  certain  sum  out  of  the  profits  of  the  office  ^ 
for  a  deputation. 

Fourthly,  That  the  statute  extends  not  to  officers  in  the 
plantations. 

As  to  how  bribery  is  punishable. 

9  Inet.  145.  Sect.  6.  It  is  said,  that,  at  common  law,  bribery  in  a  judge,  in 

1  Hale,  t6f.       relation  to  a  cause  depending  before  him,  was  looked  upon  as . 

cTUc^Sr      *°  offence  of  so  heinous  a  nature,  that  it  was  sometimes  punished . 

iko8h.CoI.di.  AS  high  treason  before  the  25  Edw.  3;  and  at  this  day  it  is  cer-> 
tainly  a  very  high  offence,  and  punishable,  not  only  with  the  for- 
feiture of  die  offender's  office  of  justice,  but  also  with  fine  and ' 
imprisonment,  &c. 

Sect.  ?•  Also  all  the  other  above-mentioned  kinds  of  bribery, 
taken  in  a  large  sense,  seem  to  be  punishable  with  fine  and  im- 
prisonment, 8cc.  And  in  the  time  of  King  James  the  First,  the 
£arl  of  M.  lord  high  treasurer  of  England,  being  impeached  by 
the  commons  for  refusing  to  hear  petitions  referred  to  him  by 
the  king  till  he  had  received  great  bribes,  and  for  other  such  like 
misdemeanors,  was,  by  sentence  of  the  lords,  deprived  of  all  his  ' 
offices,  and  disabled  to  have  any  for  the  future,  or  to  sit  in  the  par- 
liament. 


^  Ler.  151. 
Hobart,  75. 
Co.Ut.t34. 
C.  Car.  361. 
C.  Jac.  386. 


Salk.  466.  468. 

6Mod.t34. 

3  Co.  3«. 

C.  Etis.  5t9, 

530. 

1  And.  107. 

150. 


Salkdd,  411. 


3  Inst  148. 
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Uaitieiit,  md  was  fined  fi%  thousand  pounds,  and  imprisoned 
durin|^  the  king's  pleasure.  (2) 

t  Sect.  8.  And  it  is  enacted  by  7  and  8  Will.  3.  c.  7.  "  That 
*'  all  contracts,  promises,  bonds,  and  securities  whatsoever,  made 
^  or  given  to  procure  aay  return  of  any  member  to  serve  in  par- 
"  liament,  or  thing  relating  thereunto,  shall  be  adjudged  void ; 
*^  and  that  whoever  makes  or  gives  such  contract,  security,  pro- 
^'  mise,  or  bond,  or  any  gift  or  reward,  to  procure  a  false  or 
double  return,  shall  forfeit  <£dOO;  one  thind  to  the  king;  one 
third  to  the  poor;  one  third  to  the  informer;  to  be  recovered 
'*  by  action  or  information,  (3) 

t  Sect,  9.  And  it  is  further  enacted  by  2  Geo.  2.  c.  24.  "  That  sBuit.  itro. 
if  any  person  having  or  claiming  a  right  to  vote  at  any  election  1304. 
for  members  of  parliament,  shall  ask,  receive,  or  take  any  i^^^^-^^i- 
**  money,  or  other  reward,  by  way  of  gift,  loan,  or  other  device, 
*'  or  agree  or  contract  for  any  money,  gift,  office,  employment, 
**  or  other  reward  whatsoever,  to  give  his  vote,  or  to  refuse'  or 
*'  forbear  to  give  his  vote  in  any  such  election,  or  if  any  person 
by  himself,  or  any  person  employed  by  him,  doth  or  shall  by  . 
any  gift  or  reward,  or  by  any  promise,  agreement,  or  security 
for  any  gift  or  reward,  corrupt  or  procure  any  person  or  per- 
sons to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give  his 
''  or  their  votes  in  any  such  election,  such  offender  shall  for  every 
offence  forfeit  «£500,  together  with  full  costs  of  suit,  by  action 
or  information  at  Westminster.  And  any  person  offending  in 
any  of  the  said  cases,  from  and  after  judgment  has  been  so 
"  obtained  against  him,  or  by  summary  action,  or  prosecution,  or 
being  any  otherwise  lawfully  convicted  thereof,  shall  be  for  ever 
disabled  to  vote  in  any  election  for  members  of  parliament,  or 
to  hold,  exercise,  or  enjoy  any  office  or  franchise  as  a  member 
of  any  city,  borough,  town  corporate,  or  cinque  port,  as  if  he 
"  was  dead.'' 

Sect.  10.  But  it  is  further  enacted,  "  That  if  such  offender, 
**  within  twelve  months  next  after  such  election,  discover  any 
**  other  offender,  so  that  he  be  thereupon  convicted,  such  of* 
*'  fender  so  discovering,  and  not  having  been  before  that  time 
"  convicted  of  any  offence  against  this  act,  shall  be  indemnified 
and  discharged  from  all  penalties  and  disabilities  which  he  shall 
then  have  incurred  by  any  offence  against  this  act.  Provided 
the  prosecutions  be  commenced  within  two  years,  which  com- 
mencement shall  be  (by  9  Geo.  2.  c.  38.)  the  actual  arrest, 
suoHuons,  or  service  of  process.  (4) 

Of 

(S)  This  was  the  case  of  the  Earl  of  Middlesex, 
who  had  been  raised  by  Backingham's  ioterest 
from  the  rank  of  a  LondoD  nierc£mt  to  be  lord 
high  treasorer'of  England,  but  tiaving  incurred  the 
displeasure  of.  his  }>atn>n,  the  fayouritc  Towed  re- 
▼edge,  and  emploved  all  his  credit  with  the  coni- 
mona  to  procure  the  impeachment  of  the  treasurer; 
but  the  charges  against  him  were  neither  numerous 
nor  important,  the  whole  measure  very  dissatisiac- 
tory  to  tJie  king,  and  the  fine  was  remitted  upon 
the  accession  of  Charles  the  First.  ParL  Hbt.  toU 
Ti.  p.  191. 
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An  attempt  to  induce  a  man  to  adTise  the  king, 
under  the  influence  pf  a  bribe,  is  ciinunal,  though 
never  carried  into  execution,  4  Burr.  2499.  OflPer- 
ing  money  to  a  privy  councillor  to  procure  the  re- 
version of  an  office  in  the  gilt  of  die  crown,  has 
been  adjudged  a  misdemeanour,  and  punishable  by 
information.  Rex  v.  Vaughan. 

(Sy  But  if  it  appears  to  be  a  void  election,  an 
actum  for  this  penalty  is  not  mahitainable.  IxS. 
Ray.  904. 

(4)  This  statute  does  not  take  away  the  com- 
mon law  process  by  indictment  or  information  for 

bribery 
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OFFENCES  AGAINST  PURLIC  lUSTICE      Bk.  I. 


Co.  UtS68. 
10Co.lOf. 
3Iiistl49. 
C.  Car.  438. 
448. 
MottoOy  dS* 

1  Ray.  149.   U 

tlaM.ia9. 
Co.  lit.  968. 


4f  £d.  S.  4»  5a 
2  fU  Abr.  t6d. 
Cro.Cir.t50. 


4lDfttt74. 
Moor,  5SS. 
tliist.«09. 


tl  H.  r.  17. 


In  treating  of  extortion^  I  shaD  consider, 

1.  What  shall  be  called  extortion. 

£.  How  it  ifaaH  be  punished. 

As  to  the  FiBST  Point,  viz.  What  shall  be  called  extortioa. 

Sect,  1.  It  is  said,  that  extortion  in  a  large  sense  signifies  any 
oppresnon  under  colour  of  right;  bat  that  in  a  strict  sense  it 
s^ifies  the  taking  of  money  by  any  officer,  by  colont  oJP  his 
office,  either  where  none  at  all  is  due,  or  not  so  nmch  is  due,  df 
where  it  is  not  yet  due. 

Mod.a0.l5r.    Salkdd,d8S. 

Sect.  £.  It  is  said,  that  at  the  common  law,  whidi  was  affirmed 
by  the  statute  of  Westminster  the  first,  c.  9t6.  it  was  extortion  for 
my  sheriff,  or  other  minister  of  the  king,  whose  office  did  any 
way  concern  the  administratiou  or  execution  of  justice,  or  the 
common  good  of  die  subject,  to  take  any  reward  whatsoever  for 
doing  his  office,  except  what  he  received  from  the  king.  And 
surely  this  was  a  most  excellent  institution^  highly  tending  to 

Eromote  ^e  honour  of  tfie  king,  and  the  ease  of  me  people,  and 
ath  been  always  thought  to  conduce  so  much  to  the  pubhc  good, 
that  all  prescriptions  whatsoever  which  have  been  contrary  to  it, 
have  been  faoMen  to  be  void ;  and  upon  this  grouud  it  halti  been 
resolved/ that  the  prescription  by  virtue  whereof  die  clerk  of  die 
market  claimed  certain  fees  for  the  view  and  examination  of  ntl 
weights  and  measures,  &c.  was  merely  void. 

Sect.  3»  But  it  hath  been  holden,  that  the  fee  of  twenty-^ace, 

commoiiky 


Imberf  at  dectiam  fer  aeoiben  of  Mffianent 
Bat  as  the  offender  would  bo  equally  iiaUe  to  Uie 
penaltiet  of  the  statate,  Tide  1  Black.  5t4.  the 
court  will  not  grant  an  inlbmiatkm  until  the  two^ 
Toan  are  expired,  3  Burr.  1355.  except  in  partico- 
lar  cases,  founded  on  particular  reasons,  3  Burr. 
1340.  And  it  seeas  as  if  the  court  would  adjoura 
passing  sentoace  on  a  coefictioa  by  indictaMnt, 
on  the  defendant's  entering  into  a  recognixanoe  to 
appear  on  the  day  when  the  time  limited  for  bring* 
ing  the  9«t  torn  action  wiH  expire,  3  Burr.  1359 ; 
but  the  court  will  not,  after  that  time  has  ekpsed, 
prolong  the  judgment  on  account  of  the  defendants 
having  mdicted  one  of  the  witnesses  upon  whose 
testimony  he  was  cooWcfed,  because  being  so  much 
lAterested  he  could  not  be  admitted  a  witness. 
3  Burr.  1388.  lBlaGfc.404.  Nor  wiU  Uiey  stay 
the  judgment  on  dw  poUm  in  an  action  for  Ung  in- 
j«ry,  on  afidavits  ti^t  the  defandssi*  is  a  dis- 
eovmr.  3  Wilae«.  36.  Nor  wiUtiieygrantanew 
trial  be  caaui  a  witness  waajiiiaiy^itwiids.  Sayer, 
990.  But  they  will  gnnt  a  new  trial  if ,  upon  a 
apadaloase,  the  joiy  have  nat  tend  who  was  the 
iwtdisseiBwi,  altim^  tiwr  find  that  tiie  defend- 
ant  produced  a  judgassnt  by  which  it  appeared 
ihathe  had  obtained  a  verdict  against  a  third  per^ 
SOB  open  this  act;  fer  It  doea  not  fellow  oonola« 
sively  that  the  person  who  obtains  the  verdict  is 
MoessBlJIy  the  diacosewLi.  4  Bnnr.  i$04.  f4d9. 
And  it  has  been  dciei mined,  that  the  pereoo  wIm 
•  WBL  afidavit  of  tiie  fact  upon  which  another 


obtains  a  vefdict,  is  tiie  true  discoverer.  4  Barr. 
2286.  And  although  a  verdict  is  not  a  oonvittiaR 
until  it  he  completed  by  a  judgment,  yet,  after  it 
is  so  completed,  which  the  court  will  grant  leave  to 
do,  it  will  relate  back  to  the  time  of  tiie  original 
diMovenr.  IbUL  1  Black.  665.  Vide  also  The 
CricUade  Case,  one  volame  octsfvo,  puUi^lied  by 
£.  Brooke,  1785.  also  ft  Geo.  3.  c.31* 

If  the  elector  is  bribed  by  a  friend  of  tlie  caadi* 
date,  and  exchanges  a  note  to  insure  the  vote,  it  is  a 
bribery  withm  the  act,  although  the  elector  vG^ed 
fer  the  opposite  par^.  3  Burr.  1235.  1  BUdt. 
317.  And  so  also  is  laying  a  wager  with  the  toter 
that  he  does  not  vote  for  a  particular  candidate. 
Loft,  552.  Vide  also  Alien  e.  Hearne,  Mich.  26 
Geo. 3.  lTerm.Rep.56.  And  by  giving  tiie 
elector  money,  he  admits  his  li^t  to  vote,  and 
shall  not  be  permitted  afterwards  to  oontrevert  it. 
3Borr.  1586.  Nor  is  it  neeetsary  that  the  caddi- 
dale  should  have  declared  himsA  at  the  time  tiie 
bribe  was  given,  because  asking  a  vote  for  him  wi- 
der the  tide  of  the  candidate^  niend,  makes  fatmn 
candidate.  Coomb  v,  Pitt,  5  Geo.  3.  1  BladL.  525. 
Nor  is  it  necessarv  that  the  person  bribed  should 
actually  have  a  right  to  vote.  3  Wils.  35.  Bat  in 
an  action  the  decnration  must  slate  what  tiie  d^ 
fendont  received  or  took  as  a  reward,  and  wither . 
money,  or  what  partlcnlar  species  of  reward,  sod 
not  indefinitely  and  dbjunetivel^,  '*  that  he  took  a 
"  reward ;"  and  bebig  upon  a  criminal  chai^,  thb 
defect  is  not  helped  by  verdict    4  Burr.  2471. 
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cuamKmlj  cttlkd  tke  lmt4ee,  wbioli  hath  been  takeik>  time  out  of  c  last  sio. 

Mid,  by  tbe  sbcnff,  of  everj  prisoner  who  ifl  acq uttedf  and  afeo  |  ^^^  i^^- 

tbe  fee  of  OTier  peni^,  which  was  clanned  bj  the  coroaer  of  ever j       •  ^*  4  . 

▼isiie^  wIkii  he  came  before  Ihe  joa^ticeft  in  eyre^  aye  not  within 

the  meaning  of  the  statute,  becanse  they  are  not  demanded  by 

Ae  sheriff  or  eoroner  for  doing  any  thing  relating  to  their  offices^ 

bnt  cltaittMd  as  perquisites  of  right  belKmgiag  to  them,  whether 

dwy  do  any  thing  or  not*    But  there  seen^th  to  be  no  necessity 

for  tbia  distinction^  for  it  cannot  be  intended  to  be  the  meaning 

of  the  statute  to  restrain  the  coarts  of  justice^  in  whose  integrity  ft  H.  7. 17. 

the  law  always  reposes  the  highest  confidence,  from  allowing  Co.  Lit.  368. 

reasonable  fees  for  the  labour  and  attendance  of  their  officers. 

For  the  chief  danger  of  oppression  is  from  officers  being  left  at 

their  liberty  to  set  their  own  rates  on  their  labour^  and  make 

their  oWn  demands;  but  there  cannot  be  so  much  fear  of  these 

abuses  while  they  ai*e  restrained  to  known  and  stated  fees^  settled 

by  the  discretion  of  the  courts^  which  will  not  suffer  them  to  be 

exceeded  without  the  highest  resentment.  (1) 

Sect.  4#  Aba  it  htfring  been  fonnd  by  experience,  &at  gene- 
rally it  is  in  vain  to  expect  that  any  officera  who  depend  upon  a 
known  fixed  salary,  without  hayins  any  immediate  benefit  from 
any  particufar  instances  of  their  duty«  should  be  so  read^  in 
undertaking,  or  diligent  in  executmg  them,  as  they  would  be  if 
they  were  to  have  a  present  advantage  from  themj  it  hath  been 
thought  expedient  to  permit  them  to  take  certain  fees  in  many 
cases,  but  it  is  certain  that  they  are  guilty  of  extortion  if  they  ^  j^^^    . 
take  any  thing  more.    Also  it  hath  been  resolvedv  that  a  promise  ^  ii^t.  «io* 
to  pay  them  money  for  the  doing  of  a  thing  which  the  faw  wifl  Co.  lit  368. 
not  suffer  them  to  take  any  thing  fer^  is  merely  voidi  however  l^^^'  ^* 
freely  and  voluntarily  it  may  appear  to  have  been  made^  for  if  i  Roll.  313. 
once  it  should  be  allowed  that  such  promises  could  tkiaintain  an  Noy,  76. 
action,  the  people  would  quickly  be  given  to  understand  how  MS^'eM. 
kindly  they  would  be  taken,  and  happy  would  that  tfion  be  who  Moor,  46&  523. 
could  have  his  business  well  done  widiout  them*  (^)  C.  Jac  loa. 

As  to  the  Second   Point>  et;r«   Hotw  extortwi  shall  be 
piMushed.  11  Mod.  82. 

Sect.  5.  There  is  no  doubt,  but  that  at  common  law  it  is  ^  75^''  ^* 
severely  punishable  at  the  Ung^s  suit,  by  fine  and  iitif^risdnment;  lUjm.  315. 
and  also  by  a  removal  froiti  the  office,  in  the  execution  whereof  f  ^^  ^l' 
it  was  committedf.  l^lTte. 

Sect.  1  Strange,  74. 


(t)  Tor  ih€  fees  idtowed*  to  die  sevcraf  officen, 
vMs  a  CiNd..D8g;  398,  at4b  1  Modeftir  5.  11 
lC9cim*a9b  Ld.  Ray.  4. 103.  9  and  10  Will.  3. 
c  41.  29  Eliz.  c.  4.  3  Jac  1.  c.  7.  10  and  11 
WilL  3.  c.  f  3.  t.  8.  3  Geo.  1.  c.  15.  17  Geo.  3. 
e.  96.  B.  e.    Cm.  CIr.  t93. 

(i)  lift  extortion  fo  obGge  aoreaeectitor  to  prore 
«  wn  ittte  bMioi^t  eoiirt,  and  to  fafce  feettkeffr- 
•0^  YttCfmotg  Ihe  witie  to  hate  been  proved  hi  the 
pKtogiktivd  court  Stiange,  73.  Or  ht  a  sheriff's 
oAmt  to  admit  a  pviaoner  to  bail,  upon  an  agree- 
mtot  to  itecelve  a  oertam  sum  itfaen  the  pritdaer 
AuM  pay  to  a  third  person  aKoOiar  Mm  of 
■KMwgr.  f  Burr.  9f4.  To  aurcst  a  man  in  Ofdef  to 
obtain  a  lekeie  fran  hun.  8Mod.  189.     In  a 


gaoler  to  obtafai  nonev  from  his  prisoner  by  any 
oaloar«bte  meana.  8Mod.at6.  Stra.575.  Or 
in  a  cbarch-warden  cokfre  (ffficn.  1  Sid.  307.  In  a 
miller,  if  he  takes  more  for  toil  thaii  b  doe  by  cns- 
tom.  Ld.  Ray.  149.  Or  a  commissary  for  absoln- 
fiott.  3  Leo.  f 68.  Or  a  ferrfttaa  inaM  ibr  his 
ferry.  4Mod.l(M.  Or  to  sake  «pon  Ae  placse 
where  a  ftdr  ia  held,  and  by  bdiMhigr>t«HSk  toferee 
an  etofbitant  price  for  flMdi.  Ld.  Ray.  150.  Or 
In  an  nnder-sheiiff  to  refnae  to  eieoofe' process  till 
hisrfee^ore  paid.  Balk.  390.  Or  «o>  fM  a  bond 
for  hii  fee  before  e&eeatloa  i*  sued  otft.  H«t.  59. 
Or  for  a  coroner  to  Mfine  Us  i40ir  mle^  hiafew  be 

^id,  3  Inst.  149. 


E  e2 


4£0 


OFFENCES  AGAINST  PUBUC  JUSTICE     Bk.  i. 


Sect*  6.  Abo  extortion  in  sheriffs^  eacheaton/Dailiffs,  gBokrs, 
the  kingf  8  derk  of  the  market,  and  other  inferior  ministers  and 
officers  of  the  king,  whose  offices  do  any  way  concern  the  admi- 
nistration or  execution  of  justice,  or  the  common  good  of  thie 
subject,  or  for  the  king's  service,  hath  a  further  additional  punish- 
ment by  the  above-mentioned  statute  of  Westminster,  by  which 
it  is  enacted,  "  That  no  sheriff,  nor  other  king's  officer,  shall  take 
any  reward  to  do  his  office,  but  shall  be  paid  of  that  which  they 
take  of  the  king,  and  that  he  who  so  doth,  shall  yield  twice  as 
"  much,  and  shall  be  punished  at  the  king's  pleasure."  (3) 

Altering  and  Vacating  Records  by  Clerks. 

The  offence  of  altering  and  erasing  of  records  by  clerks,  which 
is  an  offence  against  the  Public  Justice,  has  already  been  treated 
of  under  the  title  of  "  Forgery,"  vide  ante,  p.  266. 


t€ 


U 


OFFENCES  AGAINST  PUBLIC  JUSTICE  BY 
PRIVATE  PERSONS. 

The  offences  against  public  justice,  which  may  be  committed 
by  private  persons,  may  be  reduced  to  the  following  heads: — 

1.  Personating  others  in  courts  of  justice. 

2.  Returning  from  transportation. 

_  # 

3.  Practising  as  an  attorney  after  having  been  convicted  of 
peijury,  &c. 

4.  Perjury  and  subornation  of  perjury. 

5.  Conspiracy. 

6.  Maintenance. 

7.  Champerty. 

8.  Embracery. 

9*  Buying  or  selling  a  pretended  title. 

10.  Compounding  a  penal  action,  without  leave  of  the  courts 
by  common  informer. 

11.  Breach  of  prison,  rescue,  escapes,  8cc. 

1.  Personating  others  in  Courts  of  Justice. 

By  Stat.  21  J.  1.  c.  26.  it  is  enacted,  ''  All  and  every  person 
'^  and  persons  who  shall  acknowledge,  or  procure  to  be  acknow- 
'*  ledged,  any  fine  or  fines,  recovery  or  recoveries,  deed  or  deeds 

"  inrolled 


(3)  And  an  action  lies  to  recover  the  double 
▼aloe,  3  Com.  Dig.  SC3.  Bat  the  indictmeot 
which  may  be  brought  at  the  sesnous,  Str.  73.  or 
ioformatioii,  most  state  the  fact  particaiari j,  3  Leo. 
t68.  25  £dw.  3.  St.  3.  c  9.  11  ^od.  80.  It 
moat  also  specify  .the  time  when  the  offence  was 
committed,  4  Mod.  101. 103.  But  although  it  be 
•omitted  to  be  stated  for  what  the  thing  extorted 
was  tajECO,  yet  it  is  good  after  Terdict,  Sid.  91. 
And,  in  geaartl,  tiie  Kog't  Bench  (iill  oblige  the 


party  to  demur  to  a  defective  indictment  lor  ex- 
tortion, 5  Mod.  13.  And  whatever  may  be  the 
sum,  if  there  is  proof  only  of  a  shilling  taken,  the 
defendant  is  guilty ;  for  the  taking  is  Sie  offence, 
and  not  theooatraci  Ld.  Ray.  149.  And  be  also 
who  assists  is  equally  guilty,  for  there  are  no  ac- 
cessaries in  extortion,  Str.  73.  Extortion  may  be 
laid  in  any  county,  by  the  31  EUf .  c.  5.  Sed  vide 
2  Hawkins,  ch.  26.  a.  50. 


Ch.  97.    BY  private:  PERSONS.— Pmo«««»g  others.  4«1 

''  inroHed,  statute.or  Btetutes,  reoogpkaiioe  or  reoagnizancesy  bail 
or  baiky  judgment  or  judgments,  in  the  name  of  any  other  per^ 
son  or  persons,  not  privy  or  consenting  to  the  same,  and  being 
**  th^eof  lawfully  convicted  or  attainted,  shall  be  adjudged,  de- 
''  creed,  and  taken  to  be  felons,  and  suffer  the  pains  of  death, 
**  and  incur  such  forfeitures  and  penalties  as  felons  convicted  or 
'*  attainted  lose  and  forfeit,  .without  the  benefit  of  clergy  to  be 
''  allowed  to  any  such  offender  (saving  corruption  of  blood  and 
"  loss  of  dower). 

Sect.  2.  Not  to  extend  **  to  any  acknowledgments  acknow- 
ledged by  any  attorney  or  attomies  of  record,  for  any  person  or 
persons  against  whom  any  such  judgment  or  judgments  shall 
**  be  had  or  given." 

Sect.  3 .  In  the  construction  hereof  it  has  been  holden,  that  if  a  t  Jon.  64. 
man  personate  another  in  the  county  of  ^4.  in  putting  in  bail  be- 
fore a  judge,  and  the  bail  be  filed  in  the  county  of  B,  the  trial, 
shall  be  in  the  county  of  A.  Contra  in  the 

t  Sect*  4.  Also  it  seems,  that  the  bare  personating  of  bail  be-  'eportofthe 
fore  a  judge  is  no  felony,  unless  the  bail  be  filed.  TveiuSOi  302. 

i*  Sect.  5.  It  seems  also,  that  if  bail  be  put  in  in  the  names  of  Anon^moiu, 
persons  who  have  no  existence,  the  ofiender  cannot  be  prose-  ^  S^'*-  ^^' 
cuted  upon  this  statute  for  felony,  in  having  personated  bail ;  but 
the  court  may  order  him  to  be  set  on  the  pillory  for  the  misde- 
meanour. 

t  Sect.  6.  It  seems  also,  that  if  the  person  personated  can  Beckman'scase, 
clearly  make  out  the  fact  upon  affidavit,  the  court  will  relieve  him  i^  ^^^  ^^• 
from  the  liability  of  payment  by  vacating  the  record. 

f  Sect.  7-  By  4  Will,  and  Mary,  c.  4.  s.  1.  it  is  enacted,  **  That  Chief  jasUocw 
*'  the  chief  justice,  apd  other  Uie  justices  of  the  court  of  King's  &cinay  make 
"  Bench  for  the  time  being,  or  any  two  of  them,  whereof  the  e^ceptattomict 
''  chief  Justice  for  the  time  being  to  be  one  for  the  said  court  of  and  wHcitorB, 
"  King  s  Bench,  and  the  chief  justice  of  the  court  of  Common  commlinonere 
*'  Pleas,  and  other  the  justices  there  for.  the  time  being,  or  any  Seowni^."* 
**  two  of  them,  whereof  the  chief  justice  of  the  same  court  to  be 
**  one  for  the  said  court  of  Common  Pleas,  and  also  the  chief 
baron  and  barons  of  the  quoif  of  the  court  of  the  Exchequer  for 
the  time  being,  or  any  two  of  them,  whereof  the  chief  baron  for 
the  time  being  to  be  one  for  the  said  court  of  Exchequer,  shall  ^ 
•''  or  may,  by  one  or  more  commission  or  commissions  under  the 
*'  several  seals  of  the  said  respective  courts,  firom  time  to  time,  as 
^^  need  shall  require,  impower  such  and  so  many  persons,  odber 
''  than  common  attomies  and  solicitors,  as  they  shall  think  fit  and 
necessary,  in  all  and  every  the  several  shires  and  counties  within 
the  kingdom  of  England,  dominion  of  Wales,  and  town  of  Ber- 
V  wick  upon  Tweed,  to  take  and  receive  all  and  every  such  recog- 
"  nizance  or  recognizance  of  bail  or  bails,  as  any  person  or  per- 
sons shall  be  willing  or  desirous  to  acknowledge  or  make  before 
i  any  of  the  persons  so  impowered,  in  any  action  or  suit  depend- 
'^  ing,  or  hereafter  to  be  depending,  in  the  said  respective  courts, 
^'  or  any  of  them,  in  such  manner  and  form^  and  by  such  recog- 
''  nizance  or  bail-piece,  as  the  justices  and  barons  of  the  said  re- 
**  spective  courts  have  used  to  take  the  same;  which  said  recog- 
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jnstioes,  &c.  to  <"  Bimnee  Of  reoogniMiOi  of  IwB  or!lMHi*fneee,  eo  taken  «•  ofore^ 
'^^  ^^  ^'^^  ^  fluid,  shall  be  tratismiMed  to  9&me,  or  one,  ^  die  ^skices  or 
da^  of  doe  '  ^^  iNiroiM.  nff  t\k%  8ud  reapeotive  oourte  wlieve  such  actioii  or  snh' 
execution.  **  shall  be  depending,  who,  upon  affidavit  made  of  the  due  talking 

**  of  the  reeogoizance  of  such  bail  or  bail-pieoe  by  some  credible 

**  person  present  at  the  taking  fthereof,  such  justice  or  iiaron  shall 

^^  receive  the  same,  upon  pf^raent  of  such  fees  as  have  tbeen 

usually  received  for  the  takuig  of  special  bails  by  the  justices' 

and  barons'  clerks,  and  other  the  officers  of  tb^  said  respective 

Bail  taken  be-    **  courts ;  which  xecpgniz^uice  of  l^ail  ox  bai]-piecf^,so  takeut  and 

^bene^^^^    '*  transmitted,  shall  be  pf  the  like  ^i^ct^ji  if  the  jiapxe  were 

*'  taken  de  bene  esse  before  any  of  the  said  justices  and  barons^ 
for  the  taking  of  every  which  recognizance  or  recosaizances  of 
bail  or  bail-piece,  the  persqn  or  persons  so  impow^red  shall 
receive  only  the  sum  or  fee  of  two  shillings,  and  no  more."' 

Power  ^ven  to  f  Sect.  6.  By  4  WiH.  and  Mary,  <;•  4.  s.  9.  it  is  futttber  en- 
inak*^*'l^f  r*  ^^^^>  *'  That  the  justices  and  barons  respectively  in  the  several 
j^stifyin^^Qt  *'  cQurts  ahftll  make  such  rules  a»d  orders  for  th^  justifying  of 
not  to  order  the  "  such  bails,  and  making  of  the  same  ^bsolute,  as  to  diem  sShall 
^I!^m'^       *'  seem  meet,  so  as  the  cognizor  or  cognizors  of  such  bail  or  baib 

be  not  compelled  to  appear  in  person  in  any  of  th/e  said  courts, 

to  justify  him  or  themselves,  but  the  same  may  and  is  herebjr 

directed  to  be  determined  by  affidavit  or  affidavits  duly  t^kea 

"  before  the  said  commissioners,  who  are  hereby  impowered  and 

"  required  to  take  the  same,  and  .also  to  examine  the  sureties 

^^  upon  oath  touching  the  valiie  of  their  resipective  estates,  unless 

London  &c.      ^  ^^^  cognizor  or  cognizors  of  such  bail  do  live  within  the  citiQi 

saved.  *^  of  London  and  Westminster,  or  within  ten  miles  thereof/' 

^w  ™vte^  t  Sect.  9-  By  4  Will,  and  Mary,  c.  4.  s.  3.  it  is  further  ea- 
bail.  acted,  ''  That  any  judge  of  assize,  in  his  circuit,  shall  ^nd  may 

take  and  receive  all  and  every  such  recognizance  and  recog- 
nizance of  bail  or  bails  as  any  person  shall  be  willing  and  d^ 
siraus  to  make  and  acknowledge  before  him,  which  beiiig 
**  transmitted  in  like  manner  as  aforesaid*  shall  (without  oath)  be 
'^  received  in  manner  as  aforesaid,  upon  payment  of  the  usual 
/'  fees/' 

Felony  for  any       f  Sect.  10.    By  4  WBl.  and  Maiy,  e.  4*  s.  4.  it  is  ferther  en- 

balun  anoth      *ct^^>  "  That  any  person  or  persons  who  shalU  before  any  per- 

man's  name,      **  8on  or  persons  impowered  by  virtue  of  ihis  act  as  aforesaid^  to 

siJac.  1.  C.26.  **  take  bail  or  bails,  represent,  or  personate  any  other  person  or 

**  persons,  vi4iereby  the  person  or  persons  oo  ^epraseated  and 

f*  personated  may  be  liable  to  the  paymeot  of  any  sum  or  asms 

^  of  money  for  defbt  or  damages  to  be  pecoveved  in  the  -saaM  suit 

^*  or  action,  wherein  such  person  or  persons  are  represented  and 

*'  personated,  as  if  they  had  really  acknovrfedged  and  oalteped  into 

"'  the  same,  being  lawfully  convicted  thereof,  AM  be  a^udged, 

este^ned,  and  taken  to  be  felons,  and  sutfer4liepaiBSof^leiith, 

and  incur  such  forfeitures  and  penalties  as  feAons  in  other tcaseti 

<'  convicted  or  attainted  ^o  41>y  the  law  of  England  loae  and  for- 

*'  fcit." 
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t  5ec^  1.  By  4  Geo.  1.  c.  1 1.  8.  1.  ''  All  offenders  convicted  TVtMporutiwi 
of  grand  or  petit  larceny,  or  any  other  felonious  taking,  except  *®  ^■*«"»» 
the  buying  or  receiving  of  stolen  goods,  whose  crimes  are 
within  the  benefit  of  clergy,  and  for  which  they  are  liable  only 
**  to  be  burned  in  the  hand  or  whipped;  and  idso  all  offenders 
**  whose  crimes,  on  conviction,  exclude  them  from  the  benefit  of 
**  clergy,  to  whom  his  majestf  shall  extend  his  royal  mercy,  on 
'f  condition  of  such  transportation,  signified  under  the  great  seal, 
'^  by  one  of  the  principal  secretaries  of  state,  shall  and  may  be 
transported  to  America  for  seven  years/' 

Sect.  2.  By  4  Geo.  1.  c.  11.  s.  1.  ''  All  offenders  convicted  of 
knowingly  buying  or  receiving  stolen  goods,  to  whom  such 
conditional  mercy  shall  be  extended  generally,  shall  be  trans- 
ported to  America  for  the  term  of  fourteen  years,  or  such  other, 
''  term  as  shall  be  made  part  of  such  condition/' 

SecL  3.  By  4  Geo.  1.  c.  ll.  s.S.  '^  If  any  offender  or  effwders, 
*y  so  ordered  to  be  transported  for  any  term  of  seven  years,  or 
fourteen  years,  or  other  time  or  times  as  aforesaid,  shall  return 
into  any  part  of  Great  Britain  or  Ireland  before  the  end  of  his 
**  or  their  said  term,  he  or  she  so  returning  as  aforesaid,  shall  be 
**  liable  to  be  punished  as  any  person  attainted  of  felony,  without 
**  the  benefit  of  clergy,  and  execution  shall  and  may  be  awarded 
**  against  such  offender  or  offenders  accordingly."  Provided 
nevertheless,  **  That  the  king  may  at  any  time  pardon,  and  dis- 
'^  pense  with  any  such  transportation,  and  allow  of  the  return  of 
**  any  such  offender  or  offenders  from  America,  upon  the  terms 
''  as  described  in  the  act." 

t  &€ct*  4«  And  whereas  some  felcmis  ordered  fbr  transpofftation 
baive  already,  and  others  may,  come  on  shore,  and  return  to 
Great  Britain,  before  they  have  been  actually  transported  to 
America,  or  may  break  gaol,  or  escape  before  such  transporta- 
tion; it  is.  thereupon  enacted,  by  6  Geo.  1.  e.  S3,  s*  6. ''  That  if 
''any  fejon  or  felons  who  shall  be  ordered  for  transportalion, 
'<  shall  be  afterwards  at  large  within  Great  Britain,  without  some 
'*  lawful  cause,  before  the  expiration  of  the  term  for  which  such 
{elon  or  felons  was»  were,  or  shall  be  ordered  to  be  transported, 
aU  and  every  such  person  and  persons,  being  thereof  lawfoUy 
**  convicted,  shall  suffer  death,  as  in  cases  of  felony,  without  be- 
*'  nefit  of  clergy." 

t  Swi.  5.  And  by  6  Gee.  K  c.  «3.  s.  7.  To  the  jatent  tbat  Mc^of  uU 
saeh  coanctioQ  aaay  be  as  little  troaUe  as  possible,  it  is  further 
enacted,  ^  That  svch  offender  may  be  tried  either  before  justices, 
of  astize>  o^er  and  terminer,  or  gaol-delivery,  for  tlie  county, 
oity>  or  Kberty  whore  he,  she,  or  they  sbdH  be  apprthandad 
"  and  taken,  or  before  justices  of  assiate,  oyer  aid  ternmer,  or 
**  gaol-delivery  for  that  comnty,  city,  or  pbice  from  whenoe  he, 
''  she,  or  tbey  were  ordered  to  be  transported;  aod  that  the  elerk 
of  tike  aasiae  and  the  clerk  of  tke  peace  where  such  orders 
for  transportation  fhall  be  made,  shril,  at  the  request  ef 
the  prosecutor,  or  any  other  in  his  majestjr'a  behalf  eer- 
tify  a  transcript,  briefly  and  in  few  words,  containing  the 

"  effect 
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**  effect  and  tenor  of  every  indictiBetit  «tid  conviction  of  such 
''  man  or  woman,  and  of  the  order  or  contract  for  his  or  her> 
>  "  transportation,  to  the  justices  of  assize,  oytr  and  terminer,  or 

gaol-delivery,  where  such  man  or  woman  shall  be  indicted; 

which  shally  on  production  of  it,  be  a  sufficient  proof  of  the 
*'  former  conviction  and  order  for  transportation/' 

J^Ttiiruier"       +  *^^^-  ^-    %  ^6  Geo.  2.  c.  15.  it  is  recited,  ''  That  many 
m1t«s,&c.         felons  who  had  agreed,  upon  certain  conditions,  to  transport 

themselves,  either  for  life,  or  for  some  term  or  number  of  years^ , 

'  had  already,  and  might  hereafter,  come  on  shore  or  return/'  and 

enacted,  ''  That  if  any  felon,  or  other  offender,  already  ordered^ 

"  or  hereafter  to  be  ordered,  for  transportation,  or  who  hath 

already,  or  hereafter  shall  agree  to  transport  him  or  herself,  on 

certain  conditions,  to  America,  either  for  life  or  any  number  of 

years,  shall  be  afterwards  at  large  within  any  part  of  Great 

"  Britain,  without  some  lawful  cause,  before  the  expiration  of 

"  the  term  for  which  he  or  she  were  so  ordered  to  be  transported, 

''  or  had  so  agreed  to  transport  him  or  herself;  all  and  every  such 

person  or  persons,  being  thereof  la^vfuUy  convicted,  shall  suffer 

death,  without  benefit  of  clergy." 

t  Sect.  7.  By  8  Geo.  3.  c.  15.  it  is  recited,  "  That  offenders 
excluded  from  the  benefit  of  clergy  are  frequently  reprieved  by  the 
judge  who  tries  them,  and,  upon  his  recommendation,  may  re- 
ceive mercy,  on  condition  of  transportation  to  America  for  life,  or 
for  the  term  of  fourteen  years :"  and  epacted,  "  That  where,  upon 
''  such  recommendation,  such  offenders  shall  receive  mercy  as 
**  aforesaid,  signified  by  a  principal  secretary  of  state  to  the  judge 
"  so  recommending,  it  shall  be  lawful  for  every  such  judge  to 
''  make  an  order  for  the  immediate  transportation  of  every  such 
''  offender,  which  shall  be  as  good  and  effectual,  and  be  consi- 
"  dered  as  if  the  same  had  been  made  during  the  continuance  of 
'^  the  assizes  at  which  such  offender  was,  or  shall  be,  convicted. 
"  But  if  such  offender,  so  ordered  for  transportation,  shall  be 
"  afterwards  at  large  within  any  part  of  Ghreat  Britain,  without 
"  some  lawful  cause,  before  the  expiration  of  the  term  for  which 
''  such  offender  shall  have  been  ordered  to  be  transported,  eveiy 
*'  such  person,  being  thereof  lawfully  convicted,  shall  suffer 
''  death,  without  benefit  of  clergy,  and  shall  be  tried  in  like  man«* 
''  ner  as  other  felons  found  at  large  before  the  expiration  of  their 
''  term.'' 

be^o^^seu'  t  5gc/.  8.  But  America  having  at  length  separated  from  its 
coutinuedto  '  connection  with  Great  Britain,  the  punishment  of  felons  and 
i7a7*b*^^°"*'  other  offenders,  by  transportation  to  the  plantations,  was  attended 
Gco.s.^c.'56.  ^'^  ■"^"y  difficulties;  and  it  is  therefore  enacted  by  19  Geo.  3i 
Burington  on  c.  74.  ''  That  when  any  person,  in  England  or  Wales,  shall  be 
*^^^*"*«»»  '*  lawfully  convicted  of  grand  or  petit  larceny,  or  any  other  crime 
p.       to  447.    a  f^j.  ^IjjcIj  jjg  j J  liable  to  be  transported  to  America,  such  person 

*'  shall,  if  the  court  shall  think  fit,  be  ordered  to  be  transported  to 
'*  any  parts  beyond  the  seas,  whether  the  same  be  situated  in 
''  America  or  elsewhere,  in  such  and  the  like  manner,  and  for 

the  same  term,  as  and  for  which  such  person  is  or  shall  be 

liable  to  be  transported  to  America." 

+  Sect. 
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f  Sect.  9*   And  by  19  Geo.  3.  c.  74.  it  is  further  enacted, 
^  That  when  any  such  person^  who  shall  be  so  convicted,  shall, 
^  in  consequence  thereof,  be  ordered  to  be  transported  to  any 
^  parts  beyond  the  seas,  or  if  his  Majesty  shall  extend  his  mercy 
V  to  any  ofiender,  convicted  or  attainted  of  any  felony  excluded 
**  front  clergy,  upon  condition  of  (a)  transportation  to  any  parts  (a)  For  the  form 
^*  beyond  the  seas  as  aforesaid,  then  in  any  such  cases  all  laws,  m  which  oondi- 
**  statutes,  usages,  and  customs  now  in  force  with  resard  to  ^'^^  '^"^^ 
'f  transportation  to   Amenca,   and  their  punishment  for  being  Videb.t.c37. 
*^  afterward  at  large  within  any  part  of  Great  Britain  before  the 
^  expiration  of  the  several  terms  for  which  they  were  ordered  to 
^  be  transported,  or  had  agreed  to  transport  themselves,  and 
'*  particularly  the  several  provisions  contained  in  the  4  Geo.  1. 
''  c.  1 1 .  6  Geo.  1 .  c.  23.  16  Geo.  9.  c.  15.  and  the  8  Geo*  S. 
c.  15.  shall  take  place,  and  be  in  force  and  enure,  with  regard 
to  the  transportation  of  such  offenders,  and  with  regard  to 
''  their  punishment  for  being  afterwards  at  large  as  aforesaid,  in 
"  like  manner  as  if  the  same  had  been  repeated,  and  specially 

"  inserted  in  this  act." 

• 

t  Sect.  10.  By  19  Geo.  3.  c.  74.  s.  9,7*  it  is  also  enacted,  .Labour  on 
That  male  offenders  convicted  of  any  crime,  except  petit  lar-  ^'^^^  th«  bulks. 
ceny,  for  which  they  are  liable  to  transportation,  may*in  lieu 
*'  thereof,  if  the  Court  shall  think  fit,  be  punished  by  being  kept 
on  board  ships  or  vessels,  (commonly  called  the  hulks,)  and  em- 
ployed in  raising  sand,  soil,  or  gravel  firom  the  river  Thames, 
"  &c.  8Cc.  for  such  term  not  less  than  one  year,  nor  exceeding 
*^  five  years.     Or,  in  case  such  offender  shall  be  liable  to  be  / 

''  transported  for  fourteen  years,  not  exceeding  seven  years,  as 
'*  the  Court  shall  think  fit  to  order  and  adjudge." 

t  Secf.  1 1.  By  19  Geo.  3.  c.  74.  s.  £8.  it  Is  also  enacted, 
*'  ^rhat  where  any  male  offender  shall  be  lawfully  convicted  ot 
**  any  robbery,  or  other  felony  without  benefit  of  clergy,  and 
'*  mercy,  notified  in  writing  by  a  secretary  of  state  as  aforesaid, 
"  shall  be  extended  to  such  offender,  upon  condition  of  being 
^  kept  to  hard  labour  during  any  specified  term,  such  mercy  may 
''  be  allowed  in  the  same  manner  as  if  there  was  a  conditional 
*'  pardon  under  the  great  seal,  and  the  Court  (5)  may  and  shall  (&)  Vide  Uie 
"  order  such  offender  to  be  kept  to  hard  labour  as  aforesaid,  for  "^ 
**  the  time  specified  in  the  notification  from  the  secretary  of 
"  ^tate." 

t  Sect.  12.  By  19  Geo.  3.  c.  74.  it  is  further  enacted,  *'  That  n.  a  This  act 
''  if  any  person  who  hath  been  ordered  to  hard  labour  instead  of  infUcu  the  pa- 
"  transportation,  shall  break  from  the  custody  of  the  keepers,  or  niahment  of 
"  or  escape,  they  shall  be  punished  by  an  addition  of  three  years  i^^bobelng 
to  the  term  for  which  he  or  she,  at  the  time  of  his  or  her  ordered  to  hwd 
breach  of  prison,  or  escape,  was  subject  to  be  confined ;  and  jj^'  i""*"*  . 
"  if  such  person  so  punished  by  such  addition  to  the  term  of  tallypJnSSd, 
"  confinement,  shall  afterwards  be  convicted  of  a  second  escape  in  any  of  the 
"  or  breach  of  prison,  he  or  she  shall  be  adjudged  guilty  of  felony  P*****  of  con- 
*'  without  benefit  of  clergy.'*  ti^edin ST" 

act,  thall  break  from  their  keepers  or  escape.    Bat  as  this  part  of  the  act  was  never  Cttried  into  eseca- 
lion,  the  insertion  of  it  is  omitted. 

t  Sect. 
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TniwportAtion 
to  such  placet 
u  the  king  di^ 
appoint. 


t  S0Bi.  IX  Bwt  firovL  the  difficulty  of  liMMdiaflBly  fiodiiig 
(roper  pliceA»  begrond  tjhft  999$,  for  ibm  piurp^Mt  o<  tniM|N»rU->' 
tioa  y  nod  k  b<»ing  found  inpftc^caUe  tK^  oMvy  ill  lli»  proviiums 
of  dse  19  Geo.  3.  offectuaUy  iato  w^ulioB ;  it  i«  ennpted  bj 
^4  Geo.  3.  $€8.  2.  c.  56.  which  bat  contiaiiMice  to  the  1st  June, 
1787»  That  where  offenders  shall  be  convicted  at  the  assises  or 
sessions  in  the  manner  and  under  the  ciicnmatanGas  before^men'* 
fioned*  ^*  of  offences  for  which  such  offenders  shaU  be  liable  to  be 
'*  transported^  &c.  it  sbaU  and  may  be  lawfid  for  the  court  to  order 
*^  and  adjudge*  that  such  offenders  so  convicted  shall  be  trans* 
**  ported  beyond  the  seas  for  any  term  of  years  not  exceeding  die 
**  number  for  which  they  are  liable  to  be  transported*  And  that 
"  in  every  such  ease  it  shall  and  may  be  lawful  for  his  Migestyi  by 
**  and  with  the  advice  of  his  privy  council^  to  declare  and  appoint 
'<  what  place  or  |4aees,  part  or  parts  beyond  the  seas*  either  to 
^  within  bis  Ma|eBty's  dominions*  or  elsewhere  out  of  his  Ma- 
'*  jesly's  dominionss*  such  fclons  or  other  offenders  shall  be  con- 

"  veyed  or  transported/' 

« 

Death  to  rttwn.  f  Sect.  14.  And  by  24  Geo.  3.  c.  56.  s.  5.  it  is  further  enacted, 
^'  That  if  any  offender  who  shall  be  sa  ordered,  by  any  such 
*^  Court  as  aforeseid*  to  he  tmn^Kirtad  beyond  the  seas*  or  who 
'^  shall  agree  to  transport  himself  or  herself*  on  certain  oondi- 
''  tions*  either  for  life  or  any  number  of  years*  to  any  such  place 
or  places*  part  or  parts*  as  shall  be  appointed  by  his  majesty* 
in  maanQr  aforesaid,  shall  be  afterwards  at  large  in  Great  Bri- 
''  tain  or  Ireland*  without  some  lawful  cause*  before  the  e^ipini- 
**  tion  of  the  term  for  which  such  ofiender  or  offenders  shall  have 
'*  been  ordered  to  be  transported  beyond  the  seas*  or  shall  have 
**  so  agreed  to  transport  himself  or  herself  as  aforesaid*  every 
''  such  offender  being  at  large  as  aforesaid*  being  thereof  law- 
'*  fully  convicted*  shall  suffer  death  without  benefit  of  clergy.'* 


« 


4* 


N.  B.    The 
same  mode  of 
trial  18  ap- 
pointed as  by 
sect  5.  supra* 


OSenders  in 
Scotland  may 
be  transported, 


«€ 


€€ 


(and  judges 
may  allow  a 
pardon  on  ibat 
oonditioB,) 


t  Sect.  15.  By  25  Geo.  3.  c.  45.  it  is  further  enacted,  •*  That 
'*  when  any  person  or  persons  shall  be  lawfully  convicted*  before 
'*  any  Court  competent  for  the  trial  of  crimes  in  Scotland,  of 
^  any  offence  for  which  the  punishment  of  transportation  may 
'*  be  inAicted*  the  Court  may  adjudge  such  person  or  persons  to 
"  be  transported  beyond  the  seas*  in  like  manner  as  is  now  in 
'*  use ;  and  his  Majesty*  by  and  with  the  advice  of  his  privy 
'*  council,  may  declare  and  appoint  what  place  or  parts  beyond 

the  seas*  either  within  his  Majesty's  dominions,  or  elsewhere 

out  of  his  dominions*  such  offenders  shall  be  conveyed  or 

transported." 

t  Sect.  16«  And  by  25  Geo.  3.  c.  46.  it  is  also  further  enacted. 
That  when  his  Majesty  shall  extend  his  mercy  to  any  offender 
under  sentence  of  death  in  Scotland  upon  condition  of  trans- 

1>ortation,  signified  by  one  of  the  principal  secretaries  of  state* 
t  shall  be  lawful  for  any  Court,  having  authori^*  to  allow  such 
"  offender  the  benefit  of  a  conditional  pardop,  and  (except  in 
**  cases  where  such  offender  shall  be  authorised  by  his  Majesty 
"  to  transport  himself)  to  prder  the  same  in  the  manner  the  act 
**  describes." 


€4 
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t  Sect. 
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t  Sect.  17.  By  M  Geo.  S.  c.  46.  it  i»  furdier  eoiictod,  ♦*  That  to  mch  places 
**  if  any  offsMkr  in  Scotland  ^e  ordered  f<ir  tnmeportalion,  and  m  his  mjtnty 
<'  such  order  eamiot  be  coanreniaptly  eaeoited,  wt^  r«apect  to  '^^  appoint, 
^  the  place  in  such  order  mentieoed,  it  shall  be  lawful  for  any 
*<  two  or  fluore  of  the  judges  of  the  Court  of  Justiciary  to  oider 
''  that  such  offender  sbafti  be  transport  to  any  other  part  beyond 
**  due  seas  wfaieh  ahall  have  been  appointed  by  his  Majesty  as 
^  aforesaid.'' 

t  Sect»  18.  And  by  25  Geo,  3-  €•  46.  s.  3.  it  is  enacted,  ''  That 
**  if  any  offender  or  offenders  who  shall  be  so  ordered  by  such 
**  Court  as  aforesaid  to  be  transported  beyond  the  se^s,  or  who 
*'  shall  agree  to  transport  himself  or  herself,  on  certain  condi- 
'<  tionsj  as  aforesaid,  or  who  shall  be  so  ordered  1^  two  iudgeii 
of  the  Justiciary,  shall  be  afterwards  at  large  in  Great  Britain 
or  Ireland,  without  some  lawful  cause^  before  die  expiration  of 
*^  the  lerm  for  'Wbich  snch  o£Eender  shall  have  been  ordered  to 
''  be  transported  beyond  the  seas,  or  shall  have  so  agreed  to 
transport  himself  or  herself,  or  shall  have  been  so  ordered  by 
two  justices  of  the  Court  of  Justiciary  as  aforesaid ;  every 
"  such  offender,  on  being  thereof  lawfully  convicted,  shall  suffer 
''  death,  as  in  cases  of  felony  without  the  benefit  of  clergy 
**  by  the  law  of  England ;  and  such  offender  being  found  at 
^  large  in  Scotland  may  be  tried  there  before  any  court  of  com- 
'^  peteut  juris^cdon  for  the  trial  of  the  original  offence.'' 

By  the  act  of  56  Geo.  3.  c.  27.  (condnued  by  1  and  S  Geo.  4.) 
which  makes  many  alteradons  in  the  laws  respecting  transporta- 
don,  by  sect.  8.  enacts,  ''  That  if  any  offender  or  offenders  who  penonsfoai^ 
^  shall  have  been  or  shall  be  so  ordered  by  any  such  Court  as  •(  krge  before 
•*  aforesaid  to  be  transported,  or  who  shall  have  agreed  or  shall  ^*^^^^ 
*'  agree  to  transport  himself  or  herself  on  certain  conditions,  either  shall  suflfer' 
for  life  or  any  number  of  years,  under  the  provisions  of  the  said  death. 
j^ited  act  of  die  last  aession  of  Parliament,  or  any  other  act  or 
ficts  of  Parliament,  to  any  such  place  or  places,  part  or  parts  as 
shall  hf^ve  b?en  or  shall  be  ^pomted  by  his  Majesty  in  manner 
'^  aforj^said*  shall  be  afterwards  at  large  within  any  part  of  the 
''  uftited  hmgdom  of  Great  Britain  imd  Ireland,  without  some  law^ 
"  ful  cause,  before  die  expiration  of  the  term  for  which  .sncb  offen- 
der or  offenders  shall  have  been  ordered  to  be  transported,  or 
shall  have  so  agreed  to  transport  himself  or  hersdf  as  aforesaid, 
every  such  offender  being  at  large  as  aforesaid,  being  thereof 
lawfuHy  convicted,  shall  suffer  death,  as  in  cases  of  felony  with- 
out benefit  of  clergj ;  and  such  offender  or  offenders  ma^  be 
"  tried  either  before  the  jusdces  of  assize,  oyer  and  terminer, 
"  greait  aeasioiis  or  gaol  delivery,  for  the  conn^,  ^,  liberty, 
borough,  or  place,  where  such  offender  or  offenders  shall  be 
^prehended  and  taken,  or  from  whence  he,  she^  or  diey  were 
^  ordered  to  be  transported ;  and  die  derk  of  the  assize,  clerk  clerk  of  court 
^  of  the  peace,  or  other  officer  or  clerk  of  the  Court  having  die  to  give  %  certifi- 
"  custody  of  the  records  where  such  order  of  transportadon  ^yi^^""^ 
^  shall  be  made,  shaH,  at  the  request  of  the  prosecutor,  or  any 
'*  other  person  on  his  Majesty's  behdf,  make  out  and  give  a 
"  certificate  in  writinj;,  signed  by  him,  containing  the  effect  and 
'*  substance  only  (omitting  the  formal  part)  of  every  indictment 
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Certificate  to 
be  laificieiit 
proof  of  former 
conviction. 


BjaUthe 
judges,  on  a 
case  reserved 
b^Bathorst, 
Justice. 

Aickle's  Case, 
Cases,  C.L. 
503. 


Old  Bailey, 
1785. 


Patrick  Ma- 
dan's  Case, 
Cases,  C.  L. 
197. 


Bath's  Case, 
Cases,  C.  L. 
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**  and  convibtion  ef  such  ofiender  or  offenders^  and  of  the  order 
'^  jfbr  his  or  her  transportation^  to  the  justices  of  assize,  oyer  and 
'*  terminer,  great  sessions  or  gaol  delivery,  where  such  offender 
**  or  offenders  shall  be  indicted,  (not  taking  for  the  same  more 
that  6s*  Sd.),  which  certificate  shall  be  sufficient  proof  of  the 
conviction  and  order  for  the  transportation  of  such  offender  or 
''  offenders ;  and  whoever  shall  discover  and  prosecute  to  con- 
viction any  such  offender  or  offenders^  so  being  at  large  as 
aforesaid,  shall  be  entitled  to  a  reward  of  £20  for  every  such 
"  offender  so  convicted,  and  shall  have  such  certificate  to  receive 
"  the  same  as  any  person  may  be  entitled  unto  for  the  appre- 
'*  bending  and  prosecuting  to  conviction  persons  who  have  com- 
*'  mitted  any  robbery  upon  the  highway ;  provided  that  his 
"  Majesty  may  pardon  and  dispense  with  such  transportation^ 
^'  or  allow  of  the  return  of  any  such  offender  to  this  kingdom.'^ 

Upon  these  statutes  the  following  determinations  have  been 
made* 

t  Sect.  19*  That  if  an  act  of  parliament  direct  that  an  offender 
shall  be  transported  without  saying  to  what  place,  it  shall  be 
understood  to  the  place  where  convicts  are,  at  the  time,  legally 
transported,  as  formerly  to  America,  and  now  to  Botany  Bay. 

t  Sect.  20.  That  the  Daily  Book  of  a  prison  in  which  com- 
mitments and  discharges  are  entered,  is  good,  and  indeed  the 
best  evidence  to  prove  the  day  from  which  the  time  of  transpor- 
tation takes  place. 

t  Sect.  2L  That  if  a  convict  on  his  trial  for  returning  from 
transportation  before  his  time  was  expired,  confess  the  fact  and 
acknowledge  that  he  is  the  man,  the  Court  will  record  such  con- 
fession, but  that  otherwise  the  record  of  the  conviction  must  be 
produced,  and  evidence  given  of  his  identity. 

t  Sect.  2,2.  That  a  prisoner  convicted  of  a  capital  crime,  whose 
sentence  is  respited  during  the  king's  pleasure,  and  who,  on 
having  received  a  pardon  on  condition  of  transportation  for  life, 
is  afterwards  found  at  large  in  Great  Britain  without  lawful 
cause,  shall,  on  his  being  indicted  for  returning  from  transporta- 
tion and  acquitted,  be  referred  back  to  his  original  sentence. 

t  Sect.  23.  It  is  also  decided,  that  sentence  of  transportation 
may  be  a  second  time  passed  upon  a  prisoner,  although  the  time 
for  which  he  before  received  sentence  of  transportation  be  unex 
pired. 


Persons  con- 
victed of  for- 
gery, &c. 
practising  as 
attomies,  &c. 
offending 
against  this  act, 
to  be  trans- 
ported. 


3.  Practising  as  an  Attorney  after  having  been  competed  of 

Perjury,  t^c. 

t  $ect.  1.  By  12  Geo.  1.  c.  29-  s.  4.  for  avoiding  the  great 
mischiefs  and  abuses  which  arise  from  infamous  and  wicked 
persons,  already  convicted  of  wilful  perjury  or  forgery,  practising 
as  attornies  or  solicitors,  in  courts  of  law  ^  and  equity,  it  is 
enacted,  **  That  if  any  person  who  hath  been  or  shall  be  con- 
"  victed  of  forgery,  or  of  wilful  and  corrupt  perjury,  or  suborna- 
**  tion  of  perjury,  or  common  barratry,  shall  act  or  practise  as  an 

"  attorney. 


Ch.  47.        BY  PRIVATE  PERSONS— l%r;ttry.  4«9 


44 
44 
44 
44 
44 
44 
44 


attoroeyy  or  solicitor  or  mgent,  in  an;  suit  or  action  brought  or 
to  be  brought  in  any  court  of  law  or  equity,  within  that  part  of 
Great  Britain  called  England,  the  judge  or  judges  of  the  court, 
where  such  suit  or  action  is  or  shall  be  brought,  shall,  upon 
complaint  or  information  thereof,  examine  the  matter  in  a  sum- 
mary way  in  open  court ;  and  if  it  shall  appear  to  the  satisfac- 
tion of  such  judge  or  Judges,  that  the  person  complained  of, 
**  or  against  whom  such  mformation  shall  be  given,  hath  offended 
**  contrary  to  this  act,  such  judge  or  judges  shall  cause  such 
'^  offender  to  be  transported  for  seven  years  to  some  or  one  of 
**  his  Majesty's  colonies  or  plantations  in  America,  by  such 
''  ways,  means,  and  methods,  and  in  such  manner,  and  under 
such  pains  and  penalties,  as  felons  in  other  cases  are  by  law  to 
be  transported. 


44 

44 


4.  Of  Perjury,  and  Subornation  ef  Perjury,' 

Of  both  of  which  there  are  two  kinds. 

'    1.  By  the  common  law. 

2.  By  statute.     - 

Penury,  by  the  common  law,  seemeth  to  be  a  wilful  false  ^^'  l^ls-  ^^' 
oath,  by  one  who,  being  lawfully  required  to  depose  the  truth  m  ^"lof'  ^^^^* 
any  proceeding  in  a  course  of  justice,  swears  absolutely  in  a    ' 
matter  of  some  consequence  to  the  point  in  question,  whether  he 
be  believed  or  not 

For  the  better  understanding  whereof,  I  shall  consider  the 
following  particulars : 

1.  How  faf  this  offence  must  be  wilful. 

2.  In  what  kind  of  proceedings  it  may  be  committed. 

3.  In  what  cases  an  oath  may  be  said  to  be  so  far  lawfully 
administered,  that  he  who  takes  it  may  become  guilty  of  perjury. 

4.  In  what  kind  of  oaths  perjury  may  be  ciHnmitted. 

5.  How  far  the  oath  must  be  false. 

6.  Whether  the  matter  of  the  oath  must  be  absolute. 

7.  How  far  things  sworn  ought  to  be  material  to  the  point  in 
question. 

8.  How  far  the  false  oath  must  be  credited. 

As  to  the  First  Point,  viz.  How  far  this  offence  must  be 
wilful. 

iSec^.  2.  It  seemeth  that  no  one  ought  to  be  found  guilty  5  Mod.  a50. 
thereof  without  clear  proof,  that  the  fedse  oath  alleged  against  10  Mod.  195. 
him  was  taken  with  some  degree  of  deliberation ;  for  if,  upon  the  |^{f  153^ 
whole  circumstances  of  the  case,  it  shall  appear  probable,  that  it  Loft,  77S.  * 
was  owing  rather  to  the  weakness  than  perversenessof  the  party, 
as  where  it  was  occasioned  by  surprise,  or  inadvertency,  or  a 
mistake  of  the  true  state  of  the  question,  it  cannot  but  be  hard 
to  make  it  amount  to  voluntary  and  corrupt  perjury,  which  is  of 

all  crimes  whatsoever  the  most  infamous  and  detestable. 

^  '  -  '  As 
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Ai  to  tbe  SccoN D  Poiht^  t»z.  la  wkst  Vni  of  piMsMKiigt 
thii  offevee  may  be  CMmkted. 

C  Eliz.  168,  '8»tfc^.  5«  It  seems  to  be  dearly  agreed,  that  all  sntkt  false  oaths 

t69.  as  are  taken  before  those  who  are  any  ways  intrusted  with  the 

«2 'ib^Mr  •dinitiistration  of  public  justice,  in  relation  to  any  matter  before 

Hobarc,6f.    '  ^^  i^  debate,  are  properly  perjuries;  and  it  seems  to  have 

(  ^c  Eiis.  9or  ^^'^^  boMen  by  some,  that  all  such  false  oaths  as  are  taken  before 

Skiimer,  3f7#  '  p^rsods  tftttbofissed  by  the  king  t<y  examine  witnesses  in  rektion 

1  Sid.  418.  to  any  matter  whatsoever,  wherein  his  honour  or  interest  are 

5  Mod'sM^  eoneemed,  are  also  punishable  as  perjuries.    And  surely  there 

(b)  c  isiis. '  <!<itt  be  no  offence  of  this  nature  which  will  not  justify  deserve  a 

185. 609.  pnbTie  prosecntiort,  inasmuch  as  if  it  should  onc^  prevail^  it 

1  K^b  *  40.  ^^**'^  make  it  impossible  to  have  any  law  whatsoever  duly  exe- 

1  Leon.  1*31.  cuted,  and  expose  the  lives,  liberties,  and  properties,  of  the  most 

Com.  Dy.  t49.  innocent  to  the  mercy  of  the  greatest  villains.    And  therefore  it 

^^<  R.  Abr.  ]|j||)|  i^g^Q  holden,  that  not  only  such  persons  are  indictable  for 

1 K  Abr.  41.  perjury,  who  take  a  false  oath  in  a  court  of  record,  upon  an  issue 

Wincb.5.  therein  joined^  but  also  all  diose  who  forswear  themselves  in  a 

HoJus^*^*  matter  Judicially  depending  before  any  court  of  (a)  equity,  or 

1  fiCbd.  5$.  spiritual  (6)  court,  or  any  other  (c)  lawful  court,  whether  the  pro- 

Yelv.  iT.  ceefdings  tberern  be  of  record  or  not  (d),  or  whethef  they  concern 

Mt^m^S.  ^^  interest  of  the  king  or  subject    And  it  is  said  to  be  {«>  way 

(d)\t  Co.  101.  ttitfteiial,  whether  such  false  oath  be  taken  in  the  hce  of  a  court, 

c.  Jac.  tit.  or  personsr  autliorized  by  it  to  examine  a  matter,  the  knowledge 

C^a  Jac  whereof  is  necessary  for  the  right  determination  of  a  causre ;  and 

3  lost  164.  ^)  themfote,  that  a  false  oadi  before  a  sheriff,  upon  a  writ  of  in- 

Vide  sect  18.  auiry  of  damages,  is  as  much  punishable  as  if  it  were  taken-  be^ 

W 1 R-  Abr.  ^^g  ^^  ^^j^  ^jj  jjj^  J  Qf  ijj^  cause. 

Also  it  eeemeliiy  that  any  false  oatb  i»  punishable  as  p4rj«ry, 
which  tends  to  mislead  the  Court  in  any  of  their  proceedings  re- 
lating to  a  matter  judicially  before  them,  though  it  do  way  affect 
the  principal  judgment  which  is  to  be  given  in  the  caaste ;  aa 
(/)  C.  Ctf.       where  a  (f)  person  who  offers  bimsdf  to  be  bail  for  another 
146.  .  knowinsly  and  wilfully  swears  that  his  subatance  is  greater  than 

it  is.    Also  it  hath  been  resolved^  that  not  only  such  oaths  as  are 
taken  upon  judicial  proceedtngs,  but  atoo  all  such  a»  any  Way 
t^id  to  abuse  the  administration  of  justice,  are  properly  perjuries ; 
(g^)  t  Boll.  410.  as  where  one  (g)  takes  a  false  oath  before  a  justice  of  peace,  in 
sR.Abr.77.      order  to  induce  him  to  compel  another  to  find  sureties  for  the 

S)  Noy,  100.  peace.  Sec.  or  where  a  person  forsweara  himself  (A)  before  com- 
oor,  6t7.  missioners  appointed  by  the  king  to  inquire  of  the  forfeitures  of 
his  tenants^  estates,  ice.  whereby  he  makes  them  liable  to  be  seiaed 
by  exchequer  process.  Also  it  hath  been  said,  that  a  false  oath 
ia  punishable  as  perjury,  in  some  casea,  wherein  the  king's 
honour  or  interest  ts  concerned,  though  it  do  not  concern  the  ad^ 
nmis^raliott  of  justice ;  as  where  one  swears  a  false  oath  CoMem^ 
ing  the  possession  <rf  lands,  before  commissioners  appointed  by 
the  king  to  inqtfire  of  swdi  persona  whose  titles  to  the  lands  in 
dieir  posaession  tite  defeetite,  and  want  the  cfupply  of  the  king'tf 
patents  :  and  this  is  certainly  asr  offence  of  a  v(ei^  heinous  natore 
(0  Hobart,  6t.  (i),  tending  not  only  t6  frustrate  the  king's  gracious  ^rpose,  btff 
to  abuse  ms  g^oodnesa  by  indnctng  htm  to  grant  his  patents  to 

those 
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those  who  sre  otrt  of  posseMton,  waA  no  Way  withitt  tb«  intent  of 
the  commission,  which  instead  of  qaieting  the  possessions  of  the 
subjects,  cannot  bat  end  in  the  greatest  disturbance  of  them. 

However  it  seemeth  certain,  that  no  oath  whatsoever  in  a  mere  Con.  i  Ven. 
private  matter^  howsoever  wilful  or  malicious  it  may  be,  is  punish-  ^^»  ?,^' 
able  as  perjury  m  a  crimiaal  prosecution  ;  for  private  injuries  ar*  f  r.  Abr.  «57. 
left  to  be  redressed  by  private  actions ;  and  upon  this  ground  it  S  Inst.  i66. 
bath  been  holden,  that  a  false  oath  taken  by  one  upon  the  making 
of  a  bargain,  that  the  thing  sold  is  his  own,  is  not  punishable  as 
penury.    Also  from  what  hath  been  said  it  appears,  that  the  no- 
tion of  perjury  is  confined  to  such  public  oaths  only  as  affirm  or 
deny  some  matter  of  fact»  contrary  to  the  knowledge  of  the  party ; 
and,  therefore,  that  it  doth  not  extend  to  any  promissory  oaths 
whatsoever;  from  which  it  clearly  follows,  that  no  officer,  public 
or  private^  who  neglects  to  execute  his  office  in  pursuance  of  his 
oath,  or  acts  contrary  to  the  purport  of  it|  is  indictable  for  per- 
jury in  respect  of  such  oath;  yet  it  is  certain,  that  his  ofience  is 
bighly  aggravated  bv  being  contrary  to  his  oath,  and  therefore^ 
that  he  is  liable  to  tne  severer  fine  on  that  account. 

As  to  the  Third  Point,  viz.  In  what  cases  an  oath  nay  be 
said  to  be  so  far  lawfully  administered,  that  he  who  tekes  it  may 
become  guilty  of  perjury  by  swearing  falsely. 

Stct.  4.    It  seemeth  clear,  that  no  oarti  whatsoever  taken  be«-  sir. 
fore  (a)  persons  acting  merely  in  a  private  (ft)  capacity,  or  (tO  be*  5  Inst.  16& 
fore  those  who  take  upon  them  to  administer  oaths  of  a  puMie  i^NnlJ  £i  j«o 
nature,  without  legal  authority  for  their  so  doing,  or  (d)  before  (c)  tlfid.  fr4.* 
those  who  are  legally  authorized  to  administer  some  kinds  of  t  A-  Abr,  257. 
oaths,  but  not  those  which  happen  to  be  taken  before  them,  Jj?Yei^i^*' 
or  even  (e)  before  those  who  take  npon  them  to  administer  jnsh  5  ing^  l^e, 
tke  by  virtue  of  an  authority  seemingly  colonrable,  but  in  truth  See  4  hut.  sfr. 
unwarranted  and  merely  void,  can  ever  amount  to  perjuries  in  the  ^jST^st*^* 
eye  of  the  law,  because  they  are  of  no  manner  of  force,  b«t  are  4  inst.'  tral 
altogether  idle.  See  DoogL  iML 

^  (e)  Sid.  148. 

And  from  the  same  ground  it  seemeth  also  clearly  to  follow, 
that  no  fake  oath  in  an  affidavit  made  before  persons  falsely  pre- 
tending to  be  authorized  bjr  a  court  of  justice  to  take  affidavits  in 
relation  to  matters  depending  before  such  court,  can  properly  be 
called  perjiify,  because  no  affidavit  is  any  way  regamlod,  unlets  it 
be  made  before  persons  legally  intrusted  with  a  power  to  take  it^ 
as  being  both  of  sufficient  ability  to  ask  all  proper  questions  o( 
the  party  who  shall  make  such  affidarit,  and  also  of  such  integrity 
as  not  to  suffer  any  thing  to  be  inserted  therein,  to  the  trnt^ 
whereof  the  party  bath  not  sworn.  And  though  it  may  be  said, 
that  an  affidavit  teken  before  persons  lalsly  pretending  to  be 
commissioned. for  such  purpose  by  the  courts  of  justice,  doth  di- 
rectly tend  to  impose  upon  such  courts,  and  may  possibly  happen 
through  surprize  to  be  read,  and  may  also  in  its  own  nature  be 
altogether  as  heinous  as  if  it  had  been  made  before  persons  re- 
gulwly  empowered  to  take  it ;  yet  inasmuch  as  it  is  ofitself  of  no 
manner  of  validity,  and  is  no  otherwise  regained,  than  as  il  hsith  ^  ^^165. 
^he  appearance  of  being  sworn  before  persons  kgalfy  coinmis- 
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sio&ed,  without  which  it  would  have  no  maaner  of  credit,  it 
aeemedi  that  offences  of  this  nature  are  most  properly  punished 
by  severely  chastising  those  who  usurp  such  an  authority  of  ad- 
ministering of  oaths  without  any  legal  warrant. 

However,  it  hath  been  adjudged,  that  a  false  oath  taken  before 

Eersons,  who,  having  been  commissioned  to  examine  witnesses, 
w.  w.  ^.,  .w,    appen  to  proceed  after  the  demise  of  the  king  who  gave  them 

99.  their  commission,  and  before  notice  thereof,  may  be  punished  as 

perjury ;  for  it  would  be  of  the  most  ill  consequence  to  make 
sucn  proceedings  void ;  and  therefore,  though  all  such  commis- 
sions be'  in  strictness  legally  determined  by  the  demise  of  the 
king  who  gave  them,  without  any  notice ;  yet  for  the  necessity 
of  the  case,  whatever  is  done  under  them  before  such  notice, 
must  be  suffered  to  stand  good ;  for  otherwise  the  most  innocent 
and  most  deserving  subjects  would  be  unavoidably  exposed  to 
numberless  prosecutions  for  doing  their  duties,  without  any 

1  Yen.  181.  colour  of  a  fault.  And  Quarey  Whether  a  perjury  in  a  court 
whose  proceedings  are  afterwards  reversed  by  error^  may  not  still 
be  punished  as  peijury^  notwithstanding  such  reversal  (1). 

As  to  the  Fourth  Point,  viz.  In  what  kind  of  oaths  perjury 
may  be  committed. 

Sect.  5.  It  seemeth  clear,  that  a  man  may  be  in  danger  of  be- 
ing guilty  thereof,  not  only  in  respect  of  a  false  oath  taken  by  him 
as  a  witness  for  another,  but  also  in  respect  of  a  false  oath  taken 
40  ^  ^  ^^'  ^7  ^^  ^^  ^^^  ^^"  cause,  either  in  an  answer  to  questions  put  to 
CElis.  609.  him  in  a  court  of  {a)  law  or  (fi)  equity,  having  power  to  purge  him . 
Cb)  1  Loon.  itr.  upon  oath  concerning  his  knowledge  of  the  matters  in  dispute,  or 
C.  Elii.  156.  jjj  jjjg  ^^j  affidavit  concerning  some  collateral  matter,  wherein  the 
1 IL  Abr.40.  parties  own  oaths  are  allowed  to  be  taken.  (2)  But  it  seems,  that 
69.  a  juror  who  gives  a  verdict  contrary  to  manifest  evidence,  is  not 

\fxB^  79.  P^op^'^'j  g"*l^  of  perjury  within  the  abovementioned  description, 
oy,  128.      '   because  he  is  not  sworn  to  depose  the  truth,  but  only  to  give  a 
true  judgment  upon  the  deposition  of  others,  and  in  many  cases 
is  not  punishable  at  all  xnforo  humano,  as  shall  be  set  forth  more, 
at  large  under  the  head  of  Conspiracy. 

As 


% 


5  Mod.  548. 
Moor,  656. 
S  Keble,  45t. 
SR.Abr.77. 


^1)  In  the  case  of  the  King  v.  Alford,  Summer 
anises  for  Somenet,  1776,  the  defendant  was  in- 
dited for  perjurr  In  m  cause  tried  at  the  assises  be- 
fore Mr.  Justice  WlUes.  The  caption  oi  the 
indictment  recited  the  names  of  the  JudgM  who 
were  in  the  commission,  and  charged,  "That  at 
"  the  said  trial,  before  the  Hon.  Edward  Wilies, 
**  one  of  the  Justices  aforesaid,  the  defendant  took 
**  hb  corporal  oath,  &c  he  the  said  Edward 
"  Willes  then  and  there  having  competent  autho- 
"  rity  to  administer  an  oath  to  the  defendant  in 
"that  behalf,"  the  prisoner  was  found  guil^. 
But  Mr.  Baron  Ej^re,  who.  tried  the  cause, 
doubted  of  the  authority  of  one  commissioner  to 
administer  the  oath;  the  record  of  nisi  prius, 
whidi  was  read  in  evidence,  stating,  in  the  uaoai 
form,  that  the  trial  was  before  both  the  Judges ; 
and  therefore  another  doubt  arose  whether  the  evi- 
dence maintained  the  indictment  On  lefeienee, 
the  first  Hilary  Tenn  1777,  the  Jud^  were 
unanimouiy  that  feitlier  of  the  Judges  may  ad- 
minister the  oath;  consequently  there  was  no  Tan* 


ance,  and  the  conviction  good.    Cases  in  Cro. 
Law,  137. 

(i)  By  Stat  3  Geo.  4.  c.  81.  s.  6.  by  which  it 
is  recited,  that  doubts  have  been  suggested,  whe- 
ther any  person  who  wilfully  and  corniptty  swears 
falsely  in  an  affidavit  made  before  a  Master  in 
Chancery  in  anv^  matter  of  banlcruptcT«  is  fiaUe 
to  the  pains  and  penalties  now  by  law  inflicted  for 
this  offence  of  willul  and  corrupt  penary,  and  which 
doubts  ought  to  be  removed ;  itis  uierefore  further 
declared  and  enacted,  **  That  every  sudi  offender 
'*  is  liable  to  such  pains  and  penalties ;  and  that  if 
*'  any  person  at  any  time  hereafter  shall  wilfully 
"  and  corruptly  swear  falsely  in  any  affidavit  or 
"  deposition^or,  being  of  the  people  called  Quakers, 
'*  shall  wilfully^  and  oormpti^  affirm  folseJy),  before 
"  any  Master  in  Chancery  m  ordinary  or  extraor- 
dinary in  any  matter  of  bankruptcy,  such  person, 
being  convicted  thereof  by  indictment  or  in- 
'*  formation,  shall  be  Uabie  to  suflfer  the  pains  and 
"  penalties  now  in  force  against  wilful  and  corrupt 

4«*IS  .-* 

"  perjury." 
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As  to  the  Fifth  Point^  912.  How  far  the  matter  of  the  oath 
which  may  amount  to  peijury  must  be  false. 

Sect.  6.     It  (a)  is  said  not  to  be  material  whether  the  fact  (a)  Palm.  S94. 
which  is  sworn  be  in  itself  true  or  false ;  for  howsoever  the  thing  ^^^^\^ 
sworn  may  happen  to  prove  agreeable  to  the  truth,  yet  if  it  were  3  j^^^^  ^^^  ' 
not  known  to  be  so  by  him  who  swears  to  it,  his  offence  is  altogether  Con. 
as  great  as  if  it  had  been  false,  inasmuch  as  he  wilfully  swears,  that*^  ^^*  ^^' 
he  knows  a  thing  to  be  true,  which  at  the  same  time  he  knows 
nothing  of,  and  impudently  endeavours  to  induce  those  before 
whom  he  swears  to  proceed  upon  the  credit  of  a  deposition, 
which  any  stranger  might  make  as  well  as  he. 

As  to  the  Sixth  Point,  viz.    How  far  the  oath  must  be 
absolute. 

Sect.  ?•     It  is  said,  that  no  oath  shall  amount  to  perjury  un-  3  lust.  166. 
less  it  be  sworn  absolutely  and  directly ;  and  therefore,  that  he 
who  swears  a  thing  according  as  he  thinks,  remembers,  or  believes, 
cannot  in  respect  of  such  an  oath  be  found  guilty  of  perjury.  (3) 

As  to  the  Seventh  Point,  viz*  How  far  the  thing  sworn 
ought  to  be  material  to  the  point  in  question. 

Sect.  8.     It  seemeth  clear,  that  if  the  oath  for  which  a  man  is 
indicted  of  perjury  be  wholly  foreign  from  the  purpose,  or  alto-  1  Freein.506. 
gether  immaterial,  and  neither  any  way  pertinent  to  the  matter  in  1  Sid.  «74.  • 
question,  not  tending  to  aggravate  or  extenuate  the  damages,  nor  Jf**®  *°^*  ••  '*' 
likely  to  induce  the  jury  to  give  a  readier  credit  to  the  substantial  t  rJ  Abr.  141. 
part  of  the  evidence,  it  cannot  amount  to  perjury,  because  it  is  78. 
merely  idle  and  insignificant:  as  if  upon  a  trial,  in  which  the  ques-  £|jfjjj*  t^* 
tion  is  whether  such  a  one  was  compos  or  not,  a  witness  intro-  Nov,  36.^ 
duces  his  evidence  by  giving  a  history  of  a  journey  which  he  took  i  Holi.  145. 
to  see  the  party,  and  happens  to  swear  falsely  in  relation  to  some  &  u^^^' 
of  the  circumstances  of  the  journey.     Also  it  hath  been  adjudged,  carth.  43«.* 
that  where  a  witness  being  asked  by  a  Judge  whether  A.  brought  6  Mod.  345. 
a  certain  number  of  sheep  from  one  town  to  another  all  together,  ?^'      ^^ 
answered,  that  he  did  so,  where.in  truth  A.  did  not  bring  them  all 
together,  but  part  at  one  time  ^hd  part  at  another,  yet  such  wit-  2  Roll.  41. 369. 
ness  was  not  guilty  of  perjury,  because  the  substance  of  the  ques- 
tion was,  whedier  A.didbnng  them  at  all  or  not,  and  that  the  man- 
ner of  bringing  them  was  only  a  circumstance.     And  upon  the 
same  ground  it  is  said  to  have  been  adjudged,  that  where  a  wit- 
ness being  asked,  whether  such  a  sum  of  money  were  paid  for  two 
things  in  controversy  between  the  parties,  answered,  that  it  was,  *  ^  •   '• 
where  in  truth  it  was  paid  only  for  one  of  them  by  agreement, 
such  witness  ought  not  to  be  punished  for  perjury ;  because  as 
the  case  was,  it  was  no  way  material  whether  it  were  paid  for  one 
or  both.     Also  it  is  said  to  have  been  resolved,  that  a  witness  who 

swore 

(3)    Td  Miller's  C«ae,   3  Wils.  4f7.    2   Bl.  confirmed  by  Lord  Mmsfield.     Cases  in  Croftn 

Rep.  881,  Lord  Chief  Justice  De  Orey  said,  it  Law,  S69.    This  question  was  also  agitated  in  the 

was  a  mistake  mankind  had  fallen  into,  that  a  Common  Pleas,  Mich.  Term,  1780,  by  Mr.  Scn'eant 

person  cannot  be  convicted  of  perjurj,  who  swears  Walker,  when  Lord  Loughborongn  and  all  the 

that  he  thinks  or  believes  a  hct  to  be  true,  for  that  other  Judges  were  unaninxras,  that  belief  was  to 

he  certainly  may,  and  it  onlv  renders  the  proof  of  be  considered  as  an  absolute  term,  and  that  an  ior 

it  more  difficult.     And  in  the  case  of  the  King  v.  dictment  might  be  supported  upon  it 
Fedley,  B.  R.  Trin.  Term,  1784,  this  opinion  was 

VOL.   I.  F  P 
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f  Roll.  368. 
Palmer,  382. 


Hedey,  9r.  twoKfthat  oae  dsew  his  dap;er  and  beat  and  wounded  J.  S.  y^here 
in  truth  he  beat  him  with  a  staii^  was  not  guilQr  of  perjury,  be- 
cause the  beating  only  was  material. 

Bat  perhaps  in  aH  tliese  ca^s  it  ought  to  be  intended,  that  the 
question  was  put  in  such  a  manner,  diat  the  witness  might  rea- 
sonably apprehend  that  the  sole  design  of  putting  it  was  to  be  in- 
formed of  the  substantial  part  of  it,  which  might  induce  him 
throu^  inadvertency  to  take  no  notice  of  the  circumstantial  pait, 
and  give  a  general  answer  to  the  substsmtial ;  for  otherwise,  if  it 
appear  plainly,  that  the  scope  of  the  question  was  to  sift  him  as 
to  his  knowledge  of  the  substance,  by  exanin^  him  stricdy  con- 
cerning the  circumstances,  and  he  give  a  particular  and  distinct 
account  of  the  circumstances,  which  afterwards  appear  to  be 
false ;  surely  he  cannot  but  be  guilty  of  perjury,  inasmuch  as  no- 
thing can  be  more  apt  to  incline  a  jury  to  give  credit  to  the  sub- 
stantial part  of  a  man's  evidence,  than  his  appearing  to  have  an 
ei:act  and  particular  knowledge  of  all  the  circumstances  relating 
to  it.     And  upon  these  grounds  I  cannot  but  think  the  opinion 
of  those  Judges  very  reasonable,  who  held  that  a  witness  was 
guilty  of  peijury,  who  in  an  action  of  trespass  for  breaking  the 
plaindfTs  dose,  and  spoiling  it  with  sheep,  deposed  that  he  saw 
thirty  or  forty  sheep  in  the  said  close,  and  that  he  knew  them  to 
be  the  defendant's,  because  they  were  marked  with  such  a  mark, 
which  he  knew  to  be  the  defendant's  mark,  where  in  truth  the  de- 
fendant never  used  sucli  a  mark ;  for  the  giving  such  a  special 
reason  for  his  remembrance  could  not  but  make  bis  testimony 
mote  credible  than  it  would  have  been  without  it ;  and  though  it 
signified  nothing  to  the  merits  of  the  cause,  whether  the  sheep 
had  any  mark  at  all  or  not,  yet  inasmuch  as  the  assigning  such  a 
circumstance  in  a  thing  immaterial  had  such  a  direct  tendency  to 
corroborate  the  evidence  concerning  what  was  most  material,  and 
consequently  was  equally  prejudicial  to  the  party,  and  equally 
criminal  in  its  own  nature,  and  equally  tending  to  abuse  the  ad- 
ministration of  justice,  as  if  the  matter  sworn  had  been  the  \ery 
point  in  issue,  there  doth  not  seem  to  be  any  reason  why  it 
should  not  be  equally  punishable.     But  I  cannot  find  this  matter 
any  where  thoroughly  settled  or  debated,  and  therefore  shall  leave 
it  to  every  man's  own  judgment,  which,  from  the  consideration  of 
the  circumstances  of  each  particular  case,  may  generally,  without 
any  great  difficulty,  discern  whether  the  matter  in  which  perjury 
is  assigned,  were  wholly  impertinent,  idle,  and  insignificant,  or 
not,  which  seems  to  be  the  best  rule  for  determining  whether  it  be 
punishable  as  perjury  or  not. 

!•  Siderfin,  274.  But  it  IS  said  in  Siderfin,  speaking,  as  I  suppose,  of  an  answer 
in  chancery,  that  a  man  may  be  guilty  of  perjury  at  the  common 
law  by  swearing  a  thing  not  material.  But  surely  this  ought  not 
to  be  underwood  in  so  great  a  latitude,  as  if  it  were  meant  that 
eveiy  falsity  in  such  an  answer  must  needs  be  peijury,  howsoever 
foreign,  circumstantial,  and  trivial  the  point  wherein  it  is  assigned 
may  be,  which  is  diiectly  contrary  to  what  seems  to  be  clearly 
tsLlMk  for  granted  in  other  books.    And  therefore,  perhaps, 

where 


Lueas,  195. 


Ch.  47.      '  BY  PRIVATE  PERSONS,— i^a^Mry,  .435 

where  it  is  said  that  a.man  may  be  guilty  of  perjury  in  a  thing  not 
material,  ao  more  may  be  meant,  but  that  he  may  be  as  well  guilty 
thereof  by  answering  to  a  matter  not  charged  in  the  bill,  as  by 
answering  to  the  matters  therein  contained,  which  may  alone  be 
,  said  to  be  material,  because  the  defendant  is  not  obliged  in  his 
answer  to  take  notice  of  any  thing  else.  Or  else,  perhaps,  the 
meaning  may  be,  that  in  a  prosecution  for  perjuiy  at  common 
law,  setting  forth  a  false  oath  in  such  an  answer  relating  to  the 
thing  said  to  be  in  variance,  the  falsity  shall  be  intended  prima 
facie  to  have  been  some  way  material  in  the  cause,  unless  tli6 
contraiy  be  proved  by  the  other  side :  whereas  in  all  prosecution^ 
upon  the  statute,  it  is  necessary  expressly  to  shew  in  what  man- 
ner the  false  oa^  is  materid  to  the.  cause  in  question,  because  y.^^.  f ,  ^o 
that  statute,  extending  only  to  such  perjuries  whereby  some  per- 
son is  grieved,  cannot  maintain  a  prosecution  which  does  not 
bring  the  case  within  the  purview  of  it,  by  shewii^  that  some  one 
was  grieved  by  the  injuiy  complained  of,  which  he  could  not  be, 
unless  the  thing  sworn  were  someway  material.  However,  it  c.  Jac.  212. 
seemeth  to  be  clear,  that  a  man  may  as  well  be  guilty  of  perjury  if  Co.  101. 
by  a  false  oath  tending  to  extenuate  or  aggravate  the  damages,  *  ^^°'  ^^^' 
as  by  an  oath  which  is  direct  to  the  fact  in  issue«  (4)  ^ 

Aa  to  the  Eighth  Point,  viz.  How  far  the  false  oath  must  b^ 
tredjted. 

Sect.  9*     It  hath  been  holden  not  to  be  material  upon  an  in- 
dictment of  perjury  at  common  law,  whether  the  false  oath  were 
at  all  credited,  (5)  or  whether  the  party  in  whose  prejudice  it  was 
intended,  were  in  the  event  any  way  aggrieved  by  it  or  not,  inas-  s  Leon.  23o. 
much  as  this  is  not  a  prosecution  grounded  on  the  damage  to  the  t  Leon.  sii. 
party,  but  on  the  abuse  of  public  justice.  1  R  Abr  41 


57. 79. 


Subornation  of  perjury,  by  the  common  law  seems  to  be  yqiI' 


7t. 


an  offence  in  procuring  a  mad  to  take  a  false  oath  amounting  to  c.  Jac.  8.58. 
perjury,  who  actually  takes  such  oath.  C.  Car.  537.. 

Sect.  10.     But  it  seemeth  clear,  that  if  the  person  incited  to  s  Keb.  S99. 
take  such  an  oath  do  not  actually  take  it,  the  person  bjr  whom  he  s  Mod.  i««. 
was  so  incited  is  not  guilty  of  subornation  of  perjury ;  yet  it  is  cer-    "'^' '  ^  ^' 
tain  that  he  is  liable  to  be  punished,  not  only  by  fine,  but  also  by 
infamous  corporal  punishment. 

Thus  far  of  perjury,  and  subornation  of  perjury,  by  the  common 
law.  < 

And  now  I  shall  proceed  to  examine  in  what  manner  these  Of  perjury  by 
offences  are  restrained  by  statute.  ^  ^"'  ^'  ^' 

Sect. 

(4)  It  is  not  necessary  that  it  appear  to  what  (5)  Bat  on  the  trial  the  oath  will  be  taken  as 
degree  the  point  in  which  a  man  is  perjared  was  troe,  until  it  be  disapproved ;  and  therefore  fb  con- 
martrial  to  the  iawc  ;  for  if  it  is  but  arcumstan-  vict  a  man  of  perjury,  a  probable,  credible  witness 
tially  material,  it  will  be  perjury.  Ld.  Raymond,  b  not  enough  ;  tor  the  eWdence  must  be  strong, 
250.  Much  less  is  it  necessary  that  the  evidence  dear,  and  more  numerous  on  the  part  of  the  prose- 
be  floffieient  for  the  plaintiff  to  recover  upon ;  for  cution  than  the  evidence  on  the  other  side.  There- 
in the  nature  of  the  thing  an  evidence  may  be  very  fore  the  law  will  not  permit  a  men  to  be  convicted 
material,  and  yet  it  may  not  be  full  enoush  to  of  perjury,  unless  there  arc  two  witnesses  at  least, 
prove  directly  the  point  in  question.  Ld.  Ray-  Haylock^  case,  O.  B.  1786.  10  Mod.  195.  Nor 
moDd,  889.  And  it  is  incumbent  on  the  prose-  shall  the  party  prejudiced  by  the  perjury  be  ad- 
cutor  to  prove  the  materiali^  of  the  perjury.  mitted  as  a  witness  to  prove  it.  !•  lUymond,  S96. 
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Sect  11.    As  to  which  it  is  to  be  observed,  that  it  is  enacted 
by  5  Eliz.  c.  9.      "  That  whoever  shall  unlawfully  and  corruptly 
procure  any  witness  or  witnesses  by  letters,  rewards,  promises, 
or  by  any  other  sinister  and  unlawful  labour  or  means  whatso- 
ever, to  commit  any  wilful  and  corrupt  perjury,  in  any  matter 
''  or  cause  whatsoever,  depending  in  suit  and  variance,  by  any 
writy  action,  bill,  complaint,  or  information,  in  any  wise  con- 
cerning any  lands,  tenements,  or  hereditaments,  or  goods, 
**  chattels,  debts   or  damages,  in  any  of  the  king's  courts  of 
"  Chancery,  Whitehall,  or  elsewhere,  within  any  of  the  king's  do- 
''  minions  of  England  or  Wales,  or  the  marches  of  the  same, 
RmWHo^       "  where  any  person  or  persons  shall  have  authority  by  virtue  of 
roughgood,8.     "  the  king's  commission,  patent  or  writ,  to  hold  plea  of  land,  or 
Mod.  179.        "  to  examine,  hear,  or  determine,  any  title  of  lands,  or  any  matter 
*'  or  witnesses  concerning  the  title,  right,  or  interests  of  any  lands 
^'  or  tenements,  or  hereditaments,  or  in  any  of  the  king's  courts 
*'  of  record,  or  in  any  leet  view  or  frank  pledge  or  law-day, 
**  ancient  demesne-court,  hundred-court^  court-baron,  or  in  the 
"  court  or  courts  of  Stannary  in  the  counties  of  Devon  or  Com- 
,  '^  wall,  or  shall  unlawfully  and  corruptly  procure  or  suborn  any 
"  witness  or  witnesses,  who  shall  be  sworn  to  testify  in  perpe- 
**  tuam  rei  memoriam,  shall  for  such  offence,  being  thereof  iaw- 
''  fully  convicted  or  attainted,  forfeit  the  sum  of  forty  pounds." 

.  By  5  Eliz.  c.  9-  *'  If  any  such  offender  so  being  convicted  or 
-  *'  attainted  shall  not  have  any  goods  or  ^  chattels,  lands  or  tene- 
ments, to  the  value  of  forty  pounds,  that  then  .every  such  per- 
son shall  suffer  imprisonment  by  the  space  of  one  half  year 
without  bail  or  mainprise,  and  stand  upon  the  pillory  the  space 
'^  of  one  whole  hour,  in. some  market-town  next  adjoining  to  the 
"  place  where  the  offence  was  committed,  in  open  market  there, 
''  or  in  the  market-town  itself  where  the  offence  was  com- 
"  mitted." 

Sect.  12.  By  5  Eliz.  c.  9.  s.  5.  "  No  person  being  so  con- 
^'  victed  or  attainted  shall  from  thenceforth  be  received  as  a  wit- 
**  ness  in  any  court  of  record,  in  any  of  the  kind's  dominions  of 
''  Enj^land,  Wales,  or  the  marches  of  the  same,  till  such  judgment 
'*  agamst  him  shall  he  reversed  by  attaint,  or  otherwise ;  and  that 
See  1  S'd  216  *'  upo**  every  such  reversal,  the  party  grieved  shall  recover 
''  damages  against  the  party  who  did  procure  the  said  judgment 
'*  so  reversed  to  be  first  given,  &c." 

Sect,  13.  By  5  Eliz.  c.  9.  s.  6.  "  If  any  person  or  persons 
'*  shall  either  by  the  subornation,  unlawful  procurement,  sinister 
^'  persuasion,  or  means  of  any  other,  or  by  their  own  act,  consent, 
"  or  agreement,  wilfully  and  corruptly  commit  any  manner  of 
*'  wilful  perjury,  by  his  or  their  deposition,  in  any  of  the  courts 
'^  before  mentioned,  or  being  examined  ad  perpetuam  rei  memo- 
''  riam,  that  then  every  such  offender,  being  duly  convicted  or  at- 
^'  tainted,  shall  forfeit  twenty  pounds,  and  have  imprisonment  by 
*'  the  space  of  six  months  without  bail  or  mainprise ;  and  the 
''  oath  of  such  an  offender  shall  not  from  thenceforth  be  received 
"  in  any  court  of  record  in  England  or  Wales,  until  such  judg- 
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*'  ment  shall  be  reversed,  &c.  on  Mrhich  reversal  the  party  grieved 
'<  shall  recover  damages  in  the  manner  before  mentioned." 

By  5  EHz.  c,  9*  s.  7.  '*  If  such  offender  shall  not  have  goods 
'*  or  chattels  to  the  value  of  twenty  pounds^  that  dien  such  person 
''  shall  be  set  on  xthe  pillory  in  some  market-place  within  the  shire, 
"  city^  or  borough,  where  the  offence  shall  be  committed,  by.  the 
**  sheriff  or  his  ministers,  if  it  shall  fortune  to  be  without  any  city 
^  or  town  corporate,  and  if  it  happen  to  be  within  any  such  city 
*'  or  town  corporate,  then  by  the  head  officer  of  such  city,  &c. 
*'  where  he  shall  have  both  ears  nailed,  &c." 

Sect.  14.  By  5  Eliz.  c,  9«  s.  8,  9*  '*  One  mK>iety  of  the  said 
**  forfeiture  shall  be  to  the  king,  and  the  other  moiety  to  such 
*'  person  as  shall  be  grieved,  hindered,  or  molested,  by  reason  of 
*'  any  of  the  offences  before  mentioned,  that  will  sue  for  the  same, 
''  8lc.  and  that  as  well  the  Judge  and  Judges  of  every  such  of  the 
**  said  courts  where  any  such  suits  shall  be,  and  whereupon  any 
such  perjury  shall  be  committed,  as  also  the  Justices  of  assize 
and  gaol  delivery,  and  justices  of  die  peace  at  their  quarter 
sessions,  (6)  both  within  the  liberties  an4  without,  Aiay  inquire 
*'  of,  hear,  and  determine  all  offences  against  the  said  act." 

Sect.  15.  But  by  5  Eliz.  c.  9.  s.  11.  it  is  provided,  '*  That  the 
*'  said  act  shall  no  way  extend  to  any  spiritual  or  ecclesiastical 
"  court,  but  that  every  such  offender  as  shall  offend  in  form  as 
'<  aforesaid,  shall  be  punished  by  such  usual  and  ordinary  laws  as  • 

*^  are  used  in  the  said  courts." 

Sect.  l6.  By  5  Eliz.  c.  9*  s.  IS.  it  is  also  provided.  ^'That  Punishment  of 
*^  the  said  statute  shall  not  restrain  the  authority  of  any  Judge,  perjury. 
''  having  absolute  power  to  punish  perjury  before  the  making 
*'  thereof,  but  that  every  such  Judge  may  proceed  in  the  punish- 
**  ment  of  all  offences,  punishable  before  the  making  of.  the 
**  said  statute,  in  such  wise  as  they  might  have  done,  and  used 
'*  to  do,  to  all  purposes,  so  that  they  set  not  upon  the  offender 
'^  less  punishment  than  is  contained  in  the  said  act."  From 
whence  it  seemeth  undoubtedly  to  follow,  that  the  court  of  King's 
Bench,  &c.  proceeding  upon  an  indictment,  or  information  of 
perjury,  or  subornation  of  perjury  at  common  law,  may  not  only 
set  a  discretionary  fine  on  the  offender,'  but  also  condemn  him 
to  the  pillory,  without  making  any  inquiry  concerning  the  value 
of  his  land  or  goods. 

+  And  by  2  Geo.  2.  c.  9,5.  made  perpetual  by  9  Geo.  2.  c. 
8.  '^  Besides  the  punishment  already  to  be  inflicted  by  law  for 
**  so  great  crimes,  it  shall  be  lawful  for  the  Court  or  Jfidge  Offenders  mav 
*'  before  whom  any  person  shall  be  convicted  of  wilful  and  corrupt  ^  transported. 
"  perjury,  or  subornation  of  perjury,  according  to  the  laws  now  ^fo^'tiJeTo- 
"  jn  being,  to  order  such  person  to  1^  sent  to  some  house  of  nishmentof  per- 
'*  correction  within  the  same  county,  for  a  time  not  exceeding  "ons  conricted 
*'  seven  years,  there  to  be  kept  to  hard  labour  during  all  the  a^^'^a^ittorl 

''  said  nies. 

(6)    Prosecotiona  upon  this  statute  being  more  diction  over  the  oience.      2  Hawk*  c>  8.  s.  38. 

dimcult  than  by  indictment  at  cororoon  law,  are  Strange,  1068. — Tlic  safer  and  most  usual  mode 

▼ery  seldom  brought,  especially  at  the  sessions ;  and  therefore  is  by  indictment  at  the  assises,  or  in  the 

at  common  law  justices  of  the  peace  have  no  jaris-  King's  Bench.    3  Burn,  294. 
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"  said  time ;  or  otherwise  to.  be  transported  for  a  term  not  ex^ 
f^  ceeding  seven  years,  as  the  Court  shall  think  most  proper/' 

But  for  the  better  understanding  of  the  other  parts  of  this 
statute,  I  shall  consider  the  following  particulars : 

1.  How  far  the  very  words  off  tibe  statute  must  be  pursued 
in  a  prosecution  grounded  thereon. 

2.  In  what  kind  of  oaths  one  may  inqur  the  danger  thereof. 

d.  How  far  die  fidse  oath  must  appear  to  have  been  preju* 
dicial  to  some  person. 

As  to  the  4ir$t  of  these  particulars,  viz.  How  f«ir  the  very 
words  of  the  statute  must  be  pursued. 

s  LeoD.  211.         Sect.  17*  It  hath  been  holden,  that  in  every  prosecution  on 
|i4-  this  statute,  the  words  thereof  must  be  exactly  pursued,  and 

c.  £i!iod.i47.  therefore   that  an  indictment  or   action   on   the   said  statu te» 
Savii,  43.  alleging  that  the  defendant  deposed  such  a  matter  fakd  et  decep- 

tive, or  falsd  et  coirupti,  ox  falsi  et  volimtarii,  without  expressly 
HetiT"  12^  saying  tha^  he  did  it  volurUarii  et  corrupti,  is  not  good ;  and 
Holt,  534.  that  such  a  defect  cannot  be  supplied  by  adding  the  words  contra 
SkiDuer,403.  formam  statuti,  or  concluding  et  sic  votuntarium  et  corruptum 
eommisit  perjurium.  Also  it  hath  been  holden,  that  it  is  neces- 
^eC<»'scase,  ^^^  expressly  to  allege  that  the  defendant  was  sworn,  and 
Law«  65.  therefore  that  it  is  not  sufficient  to  say,  that  tacto  per  se  sacro 

evangelio  falsd  deposuit. 

Sect.  18.  However^  it  bath  been  resolved,  that  it  is  not 
necessary  to  shew  whether  the  party,  who  is  accused  of  perjury, 
did  take  the  false  oath  through  the  subornation  of  another,  or 
without  any  such  subornation,  notwithstanding  the  words  of  the 
statute  are,  ''  If  any  person  either  by  the  subornation,  unlawful 
^'  procurement,  sinister  persuasion,  or  means  of  any  other,  or  by 
**  their  own  act,  consent,  or  agreement,  commit  wilful  perjury, 
**  See.''  for  inasmuch  as  there  is  no  medium  between  die  two 
branches  of  this  disttncdon,  so  that  all  perjury  whatsoever  must 
needs  come  within  one  of  them,  and  it  is  no  way  material  under 
which  of  them  it  doth  come,  it  is  a  reasonaUe  exposition  ^to 
look  on  die  said  words  as  put  in  the  statute  ex  abundanti,  seeing 
they  express  no  more  than  the  law  must  needs  have  implied 
without  them;  fromiwhence  it  follows,  that  they  operate  no  more 
than  if  they  had  not  been  expressed,  and  consequendy  shall  not 
oblige  the  prosecutor  necessarily  to  pursue  them,  which  would 
put  him  under  the  difficulty  not  only  of  proving  the  perjury, 
whi^h  alone  is  material,  but  also  of  shewing;  it  to  be  within  one 
of  the  branches  of  the  said  distinction,  which  is  nothing  to  the 
purpose. 

As  to  the  second  of  the  abovemendoned  particulars,  viz. 
In  what  tind  of  oaths  one  may  incur  the  danger  of  this  statute. 

Sect.  19.  It  hath  been  resolved,  that  no  one  can  be  guilty  of 
perjury  within  the  meaning  thereof,  in  any  case  wherein  a  man 
may  not  possibly  be  guilty  also  of  subornation  of  perjury  within 
the'  same  statute;  for  it  is  very  reasonable  to  give  the  whole 
statute  the  same  construction;  nor*  can  it  well  be  intended^  that  the 

makers 
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makera  thereof,  who  eiprestly  inflict  a  greater  penalty  on  suborna- 
tion of  perjoiy  than  on  the  perjury  itself,  should  mean  to  extend 
the  purview  of  the  law  in  relation  to  what  they  esteemed  the  lesser 
crime,  farther  than  in  relation  to  that  which  they  esteemed  the 
greater ;  from  whence  it  hath  been  argued  and  determined^  that  be« 
cause  that  part  of  the  statute  which  concerns  subornation  of  pep- 
jury  extends  only  to  subornation  of  perjuiy  in  *'  matters  depending 
"  in  suit  by  writ,  action,  bill,  plaint,  or  information,  in  anywise 
**  concerning  lands,   tenements,    or    hereditaments,  or  goods, 
''  chattels,  debts,  or  damages,  8lc*''   therefore   tibe  following  5  Co.  99. 
clause  concerning  perjury  itself,  though  it  be  penned  in  more 
general  words,  shall  come  under  the  same  restriction.  And  from 
hence  it  clearly  follows,  that   no  perjury  upon  an  indictment 
or  criminal  information  can  bring  a. man  within  the  danger  of  c.  Jac.  itK). 
the  statute,  because  they  are  omitted  in  the  above  mentioned 
clause.    Also  upon  this  ground  it  seems  easy  to  account  for  the 
judgment  in  Price's  case,  who  being  indicted  for  a  perjury  sup- 
posed  to  be  committed  by  him  in  an  information  for  the  king» 
which  as  I  suppose  must  be  intended  to  have  been  a  criminal 
one,  was  discharged  upon  an  exception  taken  to  the  indictment;  jjogt,  ^54, 
but  if  the  information  whereon  the  said  perjury  was  supposed  to 
have  been  committed,  had  been  of  a  civil  nature,  I  do  npt  see 
any  reason  why  it  should  not  be  as  well  within  the  meaning  as 
it  seems  to  be  expressly  within  the  words  of  the  statute ;  for 
surely  the  opinion  that  die  kin^  cannot  by  indictment,  which  is 
his  own  proper  suit,  punish  his  own  witness,  who  swears  for 
him,  cannot  be  agreeable  to  law ;  because  however  the  peijury 
of  such  a  witness  may  seem  to  tend  to  promote  the  king's  in- 
terest in  relation  to  the  cause  which  happens  to  be  in  dispute,  yet 
certainly  it  is  as  heinous  a  crime  in  its  own  nature,  and  as  much 
an  abuse  to  justice,  and  of  the  same  ill  consequence  to  the  pub- 
lic, and  consequently  as  worthy  of  the  king^s  resentment,  as  if 
it  had  been  taken  against  him. 

Sect,  20.  Also  it  hath  been  resolved,  that  this  statute  extends  But  he  it  pn- 
to  no  other  perjury  except  that  of  a  witness,  not  only  because  the  ^oMbk  ^**» 
clause  coocemmg  subornadoo,  to  which  the  subsequent  dause  il^Btcommoii 
concerning  perjury  has  a  reference,  relates  to  perjury  by  wit-  law.Bur.Maiii£ 
nesses  only,  but  also  because  the  clause  concerning  periuiy  ^^^* 
mentions  only  perjury  committed  by  peifons  in  their  examina- 
tions adperpetuam  rei  tnemoriam,  or  else  in  their  depositions 
in  some  of  the  courts  above  mentioned,  which  in  common  speech 
are  taken  for  such  oaths  only  as  we  takin  by  a  witness ;  and  ^]^^^^' 
from  henoe  it  fellows,  that  no  one  can  come  within  the  statute  DiaiMm,  84^* 
by  reason  of  any  Mse  oath  in  an  (a)  answer  to  a  bill  in  Chanceiy,  Yehr.  ito. 
or  in  (b)  swearing  the  peace  against  another,  or  in  a  (c)  presenta-  ^  ^  ^  ^^* 
tive  made  by  him  as  homager  of  a  court-baron,  or  by  reason  of  /e^sLeoctoi. 
a  false  {d)  wager  of  law,  or  for  taking  a  false  oatj^  before  (e)  W  ^  ^y»  ^^ 
commissioners  appointed  by  the.  king  to  make  an  enquiry  C0B-*p?^|,  ^5^^ 
cemittg  his  title  to  certain  lands.  (e)  Moor,  617, 

• 

Sect.  21.  Also  it  hath  been  said,  that  he  who  makes  a  false  SR.  Abr.  77. 
affidavit  against  a  man  in  a  court  of  justice  is  not  wi An  this  <  1^1*  '^* 

stattlte. 
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3  Keble,  345.     statute.  (7)     Bot  perlutps  the  books  wherein  this  opinion  is  • 

holden  ought  to  be  intended  only  of  such  affidavit  which  no. 
way  relate  to  a  cause  depending  in  suit  before  such  court ;  for  if 
they  be  of  such  a  nature,  that  either  of  the  parties  in  variance . 
be  grieved>  hindered,  or  molested  in  respect  of  their  cause  in 
such  court  by  reason  of  the  perjury ;  as  where  a  trial  is  put  off, 
or  a  judgment  or  execution  set  aside  upon  a  false  affidavit ;    the 
offence  seems  to  be  not  only  meaning  within  the  statute,  but  also 
within  the  very  letter  of  i^  unless  the   words  "  witnesses  ^*  and* 
'^depositions  "  are  confined  to  so  strict  a  signification  as  to  bear  no 
Vid6  t  Jjion.    ]^i||  j  Qf  application  to  any  other  person  or  oaths,  except  those 
iR.Ab.30.4S.  ^hich  are  made  use  of  upon  the  trial  of  the  issue  in  question, 

for  which  I  cannot  find  any  good  authority. 

However,  partly  perhaps  from  this  notion,  and  partly  because 

the  statute  speaks  expressly  only  of  depositions  in  the  courts 

Obs.  on  the  Stat  abovementioned,  it  hath  been  <]|ue8tioned,  whether  a  false  oath 

71.  before  a  sheriff,  upon  a  writ  of  inquiry  of  damages,  be  within 

the  statute  or  not?  But  if  it  be  considered,  that  the  party  to 
whose  prejudice  such  a  false  oath  is  taken  is  as  much  aggrieved 
by  it,  as  if  it  had  been  taken  in  the  very  court,  and  the  principal 
judgment  of  the  cause  depends  upon  such  an  inquiry ;  and  the 
depositions  made  before  the  sheriff  may  as  properly  be  said  to 
be  depositions  in  the  court  by  which  the  sheriff  is  commissioned 
to  take  the  inquiry,  as  depositions  taken  before  the  justices  of 
nisi  prius,  upon  a  trial  of  an  issue  joined  in  a  superior  court, 
which  are  undoubtedly  within  the  meaning  of  the  statute;  and 
also,  inasmuch  as  those  who  give  evidence  before  a  sheriff  upon 
such  an  inquiry  may,  in  the  common  use  of  words,  be  as  pro- 
See  the  auihori-  perly  Called  witnesses,  as  those  who  give  evidence  before  the 
ties  above  cited,  court  in  which  an  issue  is  joined,  it  seemeth  to  be  the  more 
plausible  opinion,  that  such  a  perjury  is  within  the  statute ;  but 
since  it  is  disputable  whether  it  be  so  or  no,  and  it  is  certain 
that  it  is  perjury  at  common  law,  and  that  in  all  cases  whatso- 
ever where  a  man  takes  a  false  oath,  which  is  not  perjury  within 
C.  Jac.  1.  the  statute,  but  is  looked  on  as  a  perjury  at  common  law,  he  is 

still  punishable  for  it  by  indictment  or  information  at  the  common 
law,  it  is  certainly  most  advisable  to  prosecute  such  an  offender 
at  common  law,  and  not  upon  the  statute. 

As  to  the  third  particular,  viz.  How  far  the  false  oath  must 
appear  to  have  been  prejudical  to  some  person. 

Sect.  22.  It  hath  been  collected  from  the  above  mentioned 

clause,  which  giveth  an  action  to  the  party  grieved  by  the  offences 

mentioned  in  the  statute,  that  no  false  oath  is  within  the  meaning 

thereof,  which  does  not  give  some  person  a  just  cause  of  com- 

3lnst.i66.Vi(l.  plaint.    And  upon  this  ground  it  hath  been  said,  that  he  who 

8ap.s.  6.HeUey  s wears  a  thing  which  is  true,  but  not  known  by  him  to  be  so,  is 

97.  cmtra,         jj^^  within  ^the  statute ;  because  howsoever  heinous  his  offeAce 

•may. be  in  its  own  nature,  yet,, when  it  proves  in  the  event  to  be 

in  maintenance  of  the  truth,  it  cannot  be  said  to  give  him  a  just 

cause 

(7)  If  a  person  make  arf^ffidavit  in  the  Common  to  the  piilorj :  becaoae  anv  court  may  puoiab  sach 
Pleas,  and  afterwards  confess  it  to  be  false;  the  '  an  offence  committed  in  fieie curve,  nnder  this  act 
court  may  record  his  confession,  and  sentence  him      of  5  Eiis.  c.  9.  Rex  v.  Thorowgood,  B  Mod.  179. 
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cattise  of  (XMupbunt,  who  wouU  take  advantage  against' another 
from  hiB  want  of  legal  evidence  to  make  out.  the  justice  of  his 
cause. 

Sect.  23,  Also  from  the  same  ground  it  seemeth  clearly  to  fol- 
low, that  no  false  oath  can  be  within  the  statute,  unless  the  party  Vide  sup.  8.  8. 
against  whom  it  was  sworn  suffered  some  kind  of  disadvantage  ^  ^  ^^  ^^^* 
by  it,  for  otherwise  it  cannot  be  said  that  any  one  was  grieved, 
hindered,  or  molested  by  it;  and  therefore  it  is  certain,  that  in 
every  prosecution  upon  the  statute,  it  is  necessary  to  set  forth, 
the  record  of  the  cause  wherein  tlie  perjury  complained  of  is  sup* 
posed  to  have  been  committed;  and  also  to  prove  at  the  trial  of  Co.  Ent.  164^ 
the  cause,  that  there  is  actually  such  a  record,  by  producing  the  ^  JJjf'y/** 
record  itself,  or  a  true  copy  thereof,  which  must  agree  with  that'  i  Keb!  45s. 
which  is  set  forth  in  the  pleadings,  without  any  material  variance;  9S5. 941. 
for  otherwise  it  cannot  legally  appear  that  there  ever  was  such  a  ?¥^*  *^2* 
suit  depending,  wherein  the  party  might  be  prejudiced  in  the  f  RoihW. 
manner  supposed.     Also  it  seems  to  be  agreed,  that  it  is  neces-  C.  Car.  351, 
sary  not  only  to  set  forth  the  point  wherein  the  false  oath  was  ^*»  ^* 
assigned,  but  also  to  shew  in  what  manner  it  conduced  to  the  c.  Mz,  42d. 
proof  or  disproof  of  the  matter  in  debate  between  the  parties. 
And  it  hath  been  adjudged,  that  an  indictment  setting  forth  a 
suit  concerning  the  manor  of  Dale,  and  assigning  a  false  oath 
concerning  the  *'  manerium  pradictum  innuendo,'*  is  not  good,  be- 
cause it  no  otherwise  appears  that  the  false  oath  did  concern  the 
manor  of  Dale,  but  by  the  innuendo,  which  is  not  a  sufficient 
averment.  '  Also  upon  the  same  ground,  it  seems  to  be  safest  in  i  Keb.  935. 
a  prosecution  upon  the  statute  for  a  false  oath  in  Chancery,  to  ^^' 
set  forth  the  bill  and  answer,  that  the  plaintiiF  may  appear  to  have 
been  aggrieved  by  it.    And  for  the  same  reason  it  seemeth  also, 
that  you  ought,  in  such  a  prosecution  of  a  witness  in  Chancery,  sicL  106. 
to  set  forth  the  interrogatory  in  particular,  and  to  shew  how  it 
^'as  material.     Also  it  hath  been  resolved,  that  as  in  an  action  on  ^  j^qq,  ^^^ 
the  statute  brought  by  one  person,  it  must  appear  that  the  false  3  Leon.  68. 
oath  was  prejudicial  to  the  plaintiff,  so  in  an  action  by  more  than 
one,  it  must  appear  to  have  been  prejudicial  to  every  one  of  the 
plaintiffs.     And  it  hath  been  said,  that  it  is  not  sufficient  to  shew 
that  the  -false  oath  caused  the  court  to  make  an  award  against  the 
plaintiff,  unless  it  also  appear  that  such  an  award  was  prejudicial 
to  him ;  and  therefore  where  the  plaintiff  at  a  trial  in  ejectment 
challenged  a  juror,  and  proved  his  challenge  by  a  false  oath,  by 
reason  whereof  the  inquest  was  not  taken,  and  consequently  the  2  Leon.  40. 
possession  of  the  defendant,  who  had  a  defeasible  title,  continued 
longer  than  it  otherwise  would  have  done,  it  was  adjudged,  that 
such  a  defendant  cannot  have  an  action  on  the  statute  against 
such  witness,  because  in  truth  he  gained  an  advantage  by  the 
perjury.     Also  it  hath  been  holden,  that  it  is  not  sufficient  to 
shew  that  the  perjury,  for  which  an  action  is  brought  upon  the 
statute,  was  actually  prejudicial  to  the  plaintiff,  unless  it  be  also 
shewn  to  have  been  made  in  some  cause  which  may  properly  be 
said  to  have  been  depending  in  suit  between  him  and  the  person  YcIt. 
for  whom  the  witness  was  examined ;  and  therefore  it  hatn  been 
holden,  that  where  A.  brought  a  bill  in  Chancery  against  B.,  and 
the  lord  keeper,  by  an  order,  made  C.  to  be  as  a  party  to  the  bill 

against 
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8LCML196. 
1  Keb.  9. 
RayaODd,  74. 

1  Sid.  148. 

2  Keb.  718. 
854. 

1  Keb.  531. 


Quakers. 


Probate  of  wills.  '* 


Vide  p.  315.  ut. 
"  Falsely  per- 
sonating ano- 
ther." 


Form  of  the  in- 
dktmcnt.  ■ 


agaiMt  B.^  and  afterwards  a  oommiMaon  west  forA  to  exaauoe 
witneasas  between  B.  and  C.^  upon  which  D.,  being  pnHltioed 
as  a  witness  on  the  part  of  C,  swore  directly  for  him  against  B., 
whereupon  a  decree  was  made  against  B.,  yet  B.  cannot  have  an 
action  on  the  statute,  because  C.  was  not  a  party  to  the  suit,  but 
came  in  i  latere,  by  an  order;  and  it  is  said,  that  the  words  of 
the  statute  are,'  "  where  otie  is  grieved  by  a  deposition  in  a  suit 
'*  between  party  and-  party;"  but  perhaps  the  authority  of  this 
opinion  may  justly  be  questioned,  not  only  because  the  words  of 
the  statute  whereon  it  is  grounded  are  mistaken,  but  also  be- 
cause the  offence  seems  in  truth  to  be  both  within  the  meaning 
and  letter  of  the  law,  since  thereby  a  person  is  grieved  in  respect 
of  a  cause  depending  in  suit  in  a  court  mentioned  in  the  statute: 
however  there  seems  to  be  no  doubt  but  that  a  perjury  which 
onl^  tends  to  increase  or  lessen  the  damages  to  be  given  to  a 
plaintiff,  is  as  much  within  the  statute,  as  any  perjury  which  goes 
directly  to  the  point  of  the  issue.  Also  it  seemeth  to  be  settled, 
that  peijuiT  in  a  cause  wherein  an  erroneous  judgment  is  given, 
is  a  good  foundation  of  a  prosecution  upon  th^  statute^  while 
such  judgment  stands  unreversed. 

t  Sect.  24.  It  is  enacted  by  8  Geo.  1.  c.  6.  '*  That  if  any 
"  person,  making  such  affirmation  or  declaration  as  is  appointed 
''  by  that  act,  shall  be  lawfully  convicted  of  wilful,  false,  and  cor- 
^  rupt  affirming  or  declaring  any  matter  or  thing,  which,  if  sworn 
*^  in  the  common  or  usual  fonn»  would  have  amounted  to  wilful 
'*  and  corrupt  perjury ;  every  person  so  offending  shall  incur  and 
*'  suffef  such  and  the  same  pains,  penalties,  and  rorfeitures  as  are 
'^  inflicted  or  enacted  by  the  laws  against  persons  convicted  of 
"  wilful  and  corrupt  perjury." 

Sect.  fi5.  It  is  also  enacted  by  31  Geo.  2.  c.  10.  s.24.  ''  That 
whosoever  shall  willingly  and  knowingly  take  a  false  oath,  or 
procure  any  person  to  take  a  false  oath,  to  obtain  the  probate 
of  any  will  or  wills,  or  to  obtain  letters  of  administration  in 
order  to  receive  the  payment  of  any  wages,  pay,  or  other  allow- 
ances of  money,  or  prize-money,  due,  or  that  were  supposed  to 
'*  be  due,  to  any  officer,  seaman,  or  other  person  intitled,  or  sup- 
posed to  be  intitled,  to  any  wa^es,  pay,  or  other  allowances  of 
money  or  prize-money,  for  service  due  on  board  of  any  ship  or 
**  vessel  of  his  majesty,  &c.  or  the  executor,  administrator,  wife« 
**  relation,  or  creditor,  of  any  such  officer  or  seaman,  or  other 
person  who  has  really  served,  or  was  supposed  to  have  served 
on  board  of  any  ship  or  vessel  of  his  majesty,  Su^  shall  be 
deemed  guilty  of  felony,  and  suffer  death  without  benefit  of 
clerjry."  (8) 

By  a  variety  of  other  statutes  which  are  too  numerous  to  par- 
ticularize, in  which  oaths  are  directed  to  be  taken,  it  is  enacted 
in  some,  that  a  person  falsely  swearing  ''  shall  be  guilty  of  per- 
jniy,"  and  in.  others  **  suffer  the  pains  and  penalties  of  perjuiy." 

t  Sect.  «6.  It  is  recited  by  23  Geo.  2.  c.  11.   '*  Whereas  by 
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(8)  Bj  «8  Geo,  S«  c.  15..  a.  14.  for  tbc  iclief 
of  insolvent  debtors.  If  any  sbcriff  or  otlier 
officer  perjure  himself  in  taking  the  oaths  directed 
bj  the  act,  he  sbaH  forfeit  £500.— And  if  the  of- 


fence  be  committed  by  a  priaoner.  of  other  persoa 
enabled  and  intending  to  mke  the  beneiit  of  ihe 
act,  it  is  felony  witboot  clergy. 
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reaflOD  of  dHficQlties  atteiidaig  prose^rutiom  for  penury  and 
stiboniatioii  of  perjary,  those  heinous  ciimes  have  ^equently 
gone  uopamshed  '**  for  remedy  inrheieof  it  is  enacted,  ''  That  in 
**  every  information  or  indictment  for  wilful  and  corrupt  perjury, 
^  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
'*  charged  Upon  the  defendant,  and  by  vtrhat  courts  or  before 
**  whom  the  oath* was  taken,  (averring  such  court,  or  person  or 
persons,  to  have  a  competent  authority  to  administer  liie  same,) 
together  with  the  proper  averment  or  averments  to  falsify  the 
matter  or  matters  wherein  the  perjury  or  peijuries  is  or  are 
**  assigned;  without  setting  forth  the  bill,  answer,  (1)  informa-  > 
tion,  indictment,  declaration,  or  any  part  of  any  record  or  pro- 
ceeding, either  in  law  or  equity,  odier  than  as  aforesaid ;  and 
without  setting  forth  the  commission  or  authority  of  the  court, 
*'  or  person  or  persons,  before  whom  the  perjury  was  committed." 

t  Sect.  27.  It  is  also  further  enacted  by  par.  2.  *'  That  in  every 
'*  information  or  indictment  for  subornation  of  perjuiy,  or  for 
"  corrupt  bargaining  or  contracting  with  others  to  commit  wilful 
and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offence  charged  upon  the  defendant  without  set- 
ting forth  the  bill,  answer,  mformation,  indictment,  declaration, 
or  any  part  of  any  record  or  proceeding  either  in  law  or  equity, 
**  and  without  setting  forth  the  commission  or  authority  of  the 
^  court,  or  person  or  persons,  before  whom  the  peijury  was  com* 
**  fflitted,  or  was  agreed  or  promised  to  be  committed/'  (2) 

t  Sect.  £8.  And  the  better  to  prevent  great  offienders  from  tim  court  ■»▼ 
escaping  punishment  by  reason  of  the  expense  attending  such  ^^'^  ^'^'"'^ 
prosecutions,  it  is  further  enacted  by  par.  3.   **  That  it  shall  and  ZJ!^^^^^ 
"  may  be  lawful  to  and  for  any  of  his  majesty's  justices  of  assize* 
"  or  nUi  prim,  or  general  gaol-delivery,  or  of  any  of  the  great 
"  sessions  of  Wales,  or  of  the  counties  palatine;  and  they  are 
"  hereby  authorized  (sitting  the  court,  or  within  twenty-four 
after)  to  direct  any  person  examined  as  a  witness  upon  any 
trial  before  him  or  them,  to  be  prosecuted  for  the  said  offience 
of  perjury,  in  case  there  shall  appear  to  him  or  them  a  reason-    * 
able  cause  for  such  prosecution,  and  that  it  shall  appear  to  him 
or  them  proper  so  to  do;  and  to  assign  the  party  mjured,  or 
other  person  undertaking  such  prosecution,  counsel,  who  shall, 
and  are  hereby  required  to  do  their  duty  without  any  fee, 
gratuity,  or  reward  for  the  same."     Such  prosecution  is  also 
exempted  from  tax  or  duty  and  fe^s  of  court,  and  the  clerk  of  the  • 
assize  is  ordered  to  give  the  prosecutor  a  certificate  of  the  same, 
being  directed,  with  the  counsel's  names,  8cc. 

t  Sect. 
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(1)  In  perjury  ia  ae  answer  in  Cbtnoecy,  it  is 
not  necessary  to  prove  the  identity  of  the  person 
who  swore  the  oath ;  it  is  sufficient  if  (he  hand- 
writing be  proved,  and  that  the  jnnit  was  svbioribed 
bv  the  master  as  beuig  sworn  before  him.  Rex  «• 
Morris,  f  Burr.  1189.  See  also  Rex  o.  James, 
1  Show.  597.  and  Rex  o.  Brady,  Cases  Cro.  Law. 
49.  notes. 

(f )  In  general  the  coart  will  oblige  the  defend- 
ant to  plead  or  to  demur  to  even  a  defective  in- 
dictment for  this  offence,    «  Hawk,  c  S5.  s.  146. 


They  are  also  verv  ctiiti«fis  In  granting  a  etrtimffi 
to  remove  ic  t  Hawlc.  c.  27.  s.  SB.  And  Lord 
Thurlow  refused  permission  to  amend  an  answer, 
where  an  indiotoiait  fcr  peijwy  had  oolj  been 
threatened*  even  where  the  party,  bavins  no  in- 
terest, could  not  be  supposed  to  make  mt  fidse 
oath  intentionanj.  Brown's  Cases  in  Chancery, 
419.  For  it  is  the  province'  of  the  grand  jury  to 
jttdee  of  the  intention.  Vaux  «.  Lord  Waltliam* 
And  what  the  grand  jury  may  find  the  cooit  wUl 
never  eypttnge.    B.  R.  H.  203. 
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t  Sect.  29*  And  it  U  enacted  by  12  Geo.  1.  c.  29-  s.  4. 
That  if  any  person  who  hath  been,  or  shall  be  convicted  of 
wilful  and  corrupt  perjury,  or  iiubomation  of  perjury,  (3)  shall 
act  or  practise  as  an  attorney  or  solicitor,  or  agent  in   any 

**  suit  or  action,  in  any  court  of  law,  or  equity,  in  England,  the 
judge  or  judges  of  the  court  where  such  suit  or  action  is  or 
shall  be  brought,  shall,  upon  complaint  or  information  thereof, 

*'  examine  tibe  matter  in  a  summary  way  (a)  in  open  court,  and 
if  it  shall  appear  to  the  satisfaction  of  such  judge  or  judges, 
that  the  party  hath  offended  contrary  to  this  act,  such  judge  or 
judges  shall  cause  such  offender  to  be  transported  for  seven 

'*  years." 

5.  Of  Conspiracy. 

For  the  better  understanding  the  nature  of  conspiracy,  I  shall 
consider, 

*  ^  1.  Who  may  be  said  to  be  guilty  of  conspiracy. 

2.  In  what  manner  such  offenders  are  to  be  punished. 

As  to  the  First  Point,  viz.  Who  may  be  said  to  be  guilty  of 
conspir^y. 

2  Inst  563.  Sect.  1 .  There  can  be  no  better  rule  than  the  statute  of  33  or 

'  l^g.  134.  t.  rather  21  Edw.  1.  the  intent  whereof  was  to  make  a  final  defini- 
Godb.  444.  ^^^  ^^  couspirators,  to  which  purpose  it  declareth,  ''  that  con- 
See  2  Vol.  of     *'  spirators  be  they  that  do  confeder  or  bind  themselves  by  oath, 

•  v^l-X  i^**^  ^  **  covenant,  or  other  alliance,  that  every  of  them  shall  aid  and 
s»      *'     '*  bear  the  other  falsely  and  maliciously  to  indict,  or  cause  to  in* 

"  diet,  or  falsely  to  move  and  maintain  pleas ;  and  also  such  as 
''  cause  children  within  age  to  appeal  men  of  felony,  whereby 
they  are  imprisoned  and  sore  grieved;  and  such  as  retain  men 
in  the  country  with  liveries  or  fees  for  to  maintain  their  mali- 
cious enterprizes;  and  this  extendeth  as  well  to  the  takers  as 
to  the  givers ;  and  to  stewards  and  bailiffs  of  great  lords,  who 
by  their  seignory,  office,  or  power,  undertake  to  bear  or  main- 
"  tain  quarrels,  pleas,  or  debates  that  concern  other  parties  than 
**  such  as  touch  the  estate  of  their  lords  or  themselves." 

Sect.  2.  From  this  definition  of  conspirators  it  seems  clearly  to 
follow,  that  not  only  those  who  actually  cause  an  innocent  man 
to  be  indicted,  and  also  to  be  tried  upon  the  indictment  where- 
upon he  is  lawfully  acquitted,  are  properly  conspirators,  but  that 
those  also  are  guilty  of  this  offence,  who  barely  conspire  to  in- 
dict a  man  falsely  and  maliciously,  whether  they  do  any  act  in 
prosecution  of  such  conspiracy  or  not;  for  the  words  of  the  sta- 
tute seem  expressly  to  include  all  such  confederacies  under  the 
notion  of  conspiracy,  whether  there  be  any  prosecution  thereof 
or  not.  And  if  such  a  confederacy  be  within  the  letter  of  the 
statute,  there  seems  to  be  no  manner  of  reason  to  say,  that  they 
are  not  also  within  the  meaning  of  it,  since  it  is  a  high  contempt 
of  the  law,  barely  to  engage  in  such  an  association  to  abuse  it, 
to  serve  the  purposes  of  oppression  and  injustice.     Neither  can 

it 

(3)  Or  of  forgery  or  common  barratry. 


239. 
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Ld.  Ray.  1169. 
8  Mod.  .121. 
Barr.  930. 994. 
1  Com.  570. 
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it  be  a  severe  construction  which  will  bring  a  crime,  so  evidently 
contrary  to  the  first  principles  of  common  honesty,  within  the 
meaning  of  a  law,  the  words  whereof  do  plainly  seem  to  extend 
to  it. 

And  therefore  I  cannot  but  question  the  accuracy  of  that  de-  j^,  R"y!*578.' 
scription  of  conspiracy  which  is  given  in  the  Third  Institute,  (a)  lo  Mod.  219. 
whereby  the  lawful  ac(|uittal  of  the  party  grieved  is  required  to  ^•-^*  ^'J}^' 
make  the  offenders  guilty  of  this  crime.     It  is  true  indeed,  that  211.  us.  ^' 
a  bare  conspiracy  to  indict  a  man  will  not  maintain  a  writ  of  con-  S.  P.  C.  its, 
spiracy  at  the  suk  of  the  party  grieved,  because  it  doth  not  to  i^*p^^'^' 
him  any  actual  damage.     Also  it  must  be  confessed,  that  it  is  b!  Appeal'  68. 
often  laid  down  as  a  general  rule,  and  taken  for  granted,  that  no  1 R.  Abr.  110, 
such  conspiracy  is  a  good  foundation  for  such  a  writ,  unless  the  ^*^*  ^J*' 
plaintiff  be  lawfully  acquitted.     And  it  is  certaip,  that  there  is  no  Register  154. 
formed  writ  of  conspiracy  in  the  Register  for  a  malicious  indict-  1  Jon.  93, 94. 
ment  or  appeal,  but  what  supposes  such  indictment  or  appeal  to  |*i![!]?'fir      * 
have  been  actually  brought,  and  the  party  to  have  been  legally  Bull.  N.  p.  14. 
discharged.     From  whence  it  follows,  that  no  one  can  have  the  10  Mod.  219. 
benefit  of  any  such  writ  in  the  Register,  who,  upou  a  false  accu-  ^  S"2"1'  ^' 
sation,  is  put  to  the  trouble  and  vexation  of  being  apprehended.  See  S. P.O.  174. 
examined,  or  committed,  &c.   without  being  ever  indicted  or  Vide  ?  Inst. 

However,  it  is  certain,  that  an  acquittal  by  verdict  b  not  always 
necessary  to  maintain  such  a  writ;  for  it  appears  by  the  Register 
itself,  that  where  one  brought  such  a  writ  in  the  usual  form, 
having  in  it  the  words  quousque  acqtnetattts  fuisset,  S^c.  against 
one  who  had  been  npnsuited  in  a  malicious  appeal  of  felony 
brought  against  him,  his  writ  was  abated,  because  such  a  non- 
suit would  not  make  good  the  words  quousque  acquietatus  fumet, 
and  yet  he  afterwards  brought  a  new  writ,  wherein  he  used  the 
words  quietus  recessit,  instead  of  acquietatus fuisset,  and  recovered. 
And  wny  may  not  a  new  writ  as  well  be  formed  in  any  other  ca^e 
which  is  as  much  within  the  mischief  of  the  statute  as  this  i     Or  i 

what  colour  can  there  be  to  say,  that  the  malicious  putting  of  a 
man  to  the  unreasonable  charge,  scandal,  and  trouble  of  a  crimi- 
nal prosecution,  which  is  so  palpably  groundless  as  not  to  have 
probability  enough  to  induce  a  grand  jury  to  find  an  indictment, 
should  not  be  as  good  a  foundation  of  complaint,  and  a  grievance 
as  much  within  the  meaning  of  the  statute,  as  the  putting  one  to 
the  charge  and  vexation  of  a  groundless  action,  either  in  a  tem- 
poral or  spiritual  court,  for  which  it  appears  by  the  (6)  Register  Q)  Reg(isi  iS4. 
that  a  writ  of  conspiracy  doth  He,  without  making  use  either  of  ':  N.  B.  116. 
the  words  acquietatus  fuisset,  or  quietus  recessit?     Neither  can  it  ^  in|j^^* 
be  said,  that  the  opinion  I  contend  for  is  wholly  unsupported  by  3  Keb.  $54. 
authority,  as  appears  from  the  Poulterer's  case  in  (c)  Coke's  (c)  9  Co.  56. 
Ninth  Report.  v 

However,  since  it  is  certain  that  an  (d)  action -on  the  case*in  (d)i3on.  93, 
the  nature  of  such  writ  doth  lie  for  a  false  and  malicious  prose-  ^*j^  SoeSBurr. 
cution,  for  any  crime,  whether  capital  or  not  capital,  though  it  5  bi.  Com.  126. 

do  ^  Leon.  107. 
C.Elu.  70.134. 
Palm.  315.  C.  Jac  130.  357.  490.  Latch,  79.  C.  Car.  15.  2  Roll.  256.  237.  S  BulsL  270,  271. 
1  Roll.  109.  1  R.  Abr.  112.  213.  Ray.  135. 180.  Con.  1  Bnlst.  185.  Yelv.  116.  Hott.  49.  C. 
Elis.  536.  9  Co.  b7,  563.  5  Mod.  394.  405.  1  Salk.  16»  Danv.  298.  Strange,  691.  1  Ray.  374. 
Bull.  N.  P.  14.    Holt,  4. 150.  ^ 
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(o)  I  LcT.  6«. 

126. 

1  Sid.  174, 

lKcble,350. 

(6)  I  Lev.  62. 

1  Mod,  185, 

^86. 

1  Sid.  68. 


do  not  proceed  to  ao  actutl  imdictment,  or  appeal,  and  that  the 
sai99  daoiages  may  be  recovered  in  such  aa  action  as  in  a  writ  of 
contpiracy^  it  hath  been  thought  needless  to  inquire,  whether 
such  writ  may  be  maintained  for  such  a  prosecution  or  not. 

But  howsoever  the  law  may  stand  in  relation  to  writs  of  con- 
spiracy,  there  seems  to  be  no  manner  of  reason/  that  the  stated 
form  of  such  writs  should  any  way  restrain  a  proceeding  by  way 
of  indictmeoWor  information  i^iaiast  persons  which  are  apparently, 
within  both  the  letter  and  meaning  of  the  statute.  (1) 

It  seems  certain,  that  a  man  may  not  only  be  condemned  to 
the  pillory,  (ff)  but  also  be  branded^  for  a  false  and  malicious  accu- 
sation; but  smce  it  doth  not  appear  to  have  been  solemnly  re- 
solved, that  such  an  offender  is  indictable  upon  the  statute,  it 
seems  to  be  niore  safe  and  advisable  to  ground  an  indictment  of 
this  kind  upon  the  common  law  than  upon  the  statute,  since 
there  can  be  no  doubt  but  that  all  confederacies  whatsoever^ 
(efnMt^.  ^''^^"gfwHy  to  prejudice  a  third  person,  are  highly  criminal  at 
9  Co.  56. '  *  common  law; (3)  as  where  divers  persons  confederate  (a)  together 
s  R.  Abr.  rr.  by  indirect  means  to  impoverish  a  third  pprson,  or  (b)  falsely 
lafkewTrl^^*  and  maliciously  to  charge  a  man  with  1>eing  the  reputed  father 
1  VentdSf  S03,  (p)  of  a  bastard  child,  or  to  maintain  one  another  in  any  matter, 
304*  whether  it  be  true  or  false. 

6  Mod.  185. 

8  Mod.  320.        11  Mod.  55.      Cartfa.  416.      Foster,  221. 

Sect*  3,  Neither  doth  it  seem  to  be  any  justification  of  a  con- 
federacy to  carry  on  a  false  and  malicious  prpsecution,  that  the 
indictment  or  appeal  which  was  preferred,  or  intended  to  be  pre- 
ferred, in  pursuance  of  it,  was  (a)  insuffiaent,  or  that  the  court 
wherein  the  prosecution  was  carried  on,  or  designed  to  be  carried 
on,  had  no  Jurisdiction  of  the  cause,  or  that  the  matter  of  the  in- 
dictment did  import  no  manner  of  scandal,  so  that  the  party. 
2^Buls.Vor27i.  grieved  was  in  truth  in  no  danger  of  losing  either  his  life,  liberty, 
.Cro.  Jac.  557.    or  reputation.     For  notwithstanding  the  injury  intended  to  the 
"  '*""  ""^       party  against  whom  such  a  confederacy  is  formed  may  perhaps 
be  inconsiderable,  yet  the  association  to  pervert  the  law  in  order 
to  procure  it,  seems  to  be  a  crime  of  a  very  high  nature,  and 
justly  to  deserve  the  resentment  of  the  law.  (e) 


(<2)  Palm.  45. 
3  Keble,  141. 
Style,  157. 
IR.  Abr.  110. 
9  Coke,  26. 
YelT.46.117. 
C.  Elis.  S6S. 


I  Roil  Rep. 
109. 

e)  Reg.  134. 
.N.  B.  116. 
3  Ass.  13. 

II  H.  7.  25,  26. 
iR.  Abr.  112.    2  Mod.  4f.  326..   Coo.  2  Keb.  881.    W.  Jones,  94.    tCr.  130. 


^. 


(l)  In  an  action  for  a  maKckms  prosecntion,  it 
is  iDCombent  on  the  plaintiff  to  shew  that  the  ori- 
ginal snit,  whevMoever  instituted,  is  at  an  end ;  for 
otherwise  he  might  recover  in  the  action,  and  after, 
wards  be  convicted  upon  the  origiaai  suit.  Doqglas, 
215.  2  Term.  Rep.  225.}  for  this  purpoae  he  mnst - 
produce  and 'prove  a  copy  of  the  acquittal  on  re- 
cord, the  substance  of  the  evidence,  the  charges  of 
acquittal,  and  the  circumstances  which  shew  the 
prosecution  was  malicious  and  without  probable 
cause.  Bull.  Nisi  Piius,  13, 14.  But  if  the  prose- 
cution was  for  a  misdemeanow,  a  copy  of  the  re- 
cord is  not  necessary  to  be  granted  by  the  court  to 
found  the  action. -Morrison o.  Kelly,  1  Bl.  Rep. 385. 

S    Abolished  by  st.  56  Geo.  3.  c.  138. 
Modem  cases  of  conspiracy  have  certainly 
stretched  the  doctrine  of  con9piracy  far  beyond  the 
old  rule  of  law^  and,  in  the  opinion  of  Lord  EHen- 


$ect. 

borough,  ought  not  to  be  pushed  any  fbvtiier.  An- 
ciently the  offence  was  considered  to  ooi)sist  iu 
imposing,  by  combination,  a  "  false  crlnie  upon 
any  person  f  or,  in  other  words,  to  convict  an  in- 
nocent roan  by  perrersion  of  the  law  and  by  per- 
jury. This  certainly  was  an  offence  of  complicated 
enormity,  and  may  account  for  the  severity  of  the 
judgment,  luimely,  the  Viliainous  Judgment,  and 
which  was  only  inflicted  in  one  ether  case,  that  of 
attaint  against  jurors  for  a  false  verdict;  that  of- 
fence also  involving  the  complicate  guilt  of  perver- 
sion of  justice  and  perjury.  However,  in  the  case 
of  the  King  v.  Turner  and  another  (13  East  Rep. 
228.),  which  was  an  indictment  against  the  defend- 
ants for  a  conspiracy  to  enter  a  preserve  and  kill 
hares,  the  court  held,  that  an  indictment  for  a  com- 
bination to  commit  a  mere  civil  trespass,  could  not 
be  supported 
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Sect.  4.  Neither  (a)  is  il  wy  plea  for  one  wko  is  prosecuted  (•)  9C<k  55, 
for  Mich  an  unfaiwful  confederacy,  that  nothing  more  was  intended  ^'nj'«^  go 
by  him,  but  only  to  give  his  testimony  in  a  legal  course  of  justice  91,  g^.        ' 
against  the  party  to  whose  prejudice  such  confederacy  is  sup<-  C.  EUz.  70,  ri. 
posed  To  have  been  formed;  for  notwithstanding  it  may  be^said,  ^^^  ^  ^ 
that  it  would  be  a  great  discouragement  to  legal  proceedings  to  i  R.^r.  115, 
make  persons  liable  to  a  criminal  prosecntioOi  for  barely  intend^^  114, 115. 
ing  to  give  their  evidence,  and  it  would  be  a  pre-iudging  of  a  j^u'^^o'^' 
cause  to  try  die  truth  of  the  testimony  intended  to%e  given  in  it  con.  1 R.  Abr. 
before  the  cause  iself  is  determined,  yet  the  law  will  rather  ven-  10. 
ture  this  mischief^  than  auffec  so  flagrant  a  villainy  to  go  un*-  ^f^^' V^* 
punished.    However,  if  there  be  any  probability  that  the  prin* 
cipal  cause  will  ever  be  tried,  it  seems  proper  to  apply  to  the 
court  to  stay  the  trial  of  the  confederacy  until  the  merits  of  the 
principal  cause  be  determined. 

Sect,  5.  Yet  (jb)  it  seems  to  be  certain,  that  no  one  is  liable  to  (6)  tr  Asi.  77. 
•   any  prosecution  whatsoever,  in  respect  of  any  verdict  given  by  V^w^'^  ^** 
him  in  a  criminal  matter^  either  upon  a  grand  or  petit  jury;  for  Bridg.i3o!i3i. 
since  the  safety  of  the  innocent,  and  punishment  of  the  guilty,  f  1  £.  5.  i7. 
doth  so  much  depend  upon  the  fair  and  upright  proceeding  of  ^  ^  \}^' 

{'urors»  it  is  of  the  utmost  consequence,  that  they  should  be  as  B«g.°i34/ 
ittle  as  possible  under  the  influence  of  any  passion  whatsoever.  F.  N.  B.  115. 
And  therefore,  lest  they  should  be  biasaed  with  the  fear  of  being  ^p*S'  h^ 
harassed  by  a  vexatious  suit  for  acting  according^  to  their  con*  ^^s,  ' 

sciences  (the  danger  of  which  might  easily  be  insmuated,  where  Ld.  Ray.  469. 
powerful  men  are  warmly  engaged  in  a  cause,  and  thoroughly  ^*  ^®*  ^^'  •^ 

{>repo8sessed  of  the  ju^ice  of  tibe  side  which  they  espouse),  the 
aw  will  not  leave,  any  possibility  for  a  prosecution  of  thb  kind. 

It  is  true,  indeed,  that  jurors  were  formerly  sometimes  ques-  F.  N.  B.  t05, 
tioned  in  the  Star-chamber,  for  their  partiality  in  finding  a  mani-  ^^^* 
fest  offender  not  guilty;  but  tfiis  was  always  thought  a  very  great 
grievance :  and  surely  as  the  law  is  now  settled  by  Bnshel^s  case,  Vaagh.  1S5. 
there  is  no  kind  of  proceeding  against  jurors  in  respect  of  their 
verdicts  in  criminal  matters  allowed  of  at  this  day.  As  to  the 
oMMion,  that  an  attaint  lies  against  a  jury  for  a  false  verdict  in 
a  wHl  cause,  and  that  there  is  as  much  reason  to  allow  of  it  in  a 
criminal  one,  it  may  be  answered,  that  in  an  attaint,  a  man's  pro- 
perty is  only  brought  into  question  a  ^aecond  time,  and  not  his 
Kfoerty  or  MTe :  and  also  it  may  be  generally  presumed,  that  a 
jury  is  likely  to  be  eqndly  influenced  with  the  fear  of  an  attaint 
from  either  of  the  contending  parties;  whereas  if  any  such  exa- 
minations of  their  proceedings  were  allowed  in  criminal  causes, 
they  might  be  often  in  great  danger  of  one  side,  by  incurring  the 
resentment  of  a  powerful  prosecutor,  and  provoking  him  to  call 
their  conduct  into  question  for  their  supposed  partiality;  but 
they  could  have  little  to  fear  from  air  injured  criminal,  who 
would  seldom  be  in  circumstances  to  make  his  prosecution  for- 
midable. 

Sect,  6.    And  as  the  law  has  exempted  jurors  from  the  danger  ^^  q^i^^  ^4, 
of  incurring  any  punishment  in  respect  of -th^ir  verdict  in  criminal  SeeVawgii.  isa, 
causes,  it  hath  also  freed  the  judges  of  all  courts  of  record  from  1^'* 
all  prosecutions  -whatsoever,  except  in  the  parliament,  for  any  J^Eawfi^^. 

thing  S.P.C.173. 


12  Co.  24. 
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thing  done  by  them  openly  in  such  tonrts  as  judges.  For  the 
authority  of  a  jgoverament  cannot  b^  maintained^  unless  the  greatest 
credit  be  given  to  those  who  are  so  highly  entrusted  with  the  ad- 
ministration of  justice ;  and  it  would  be  impossible  for  them  to 
keep  up  in  the  people  that  veneration  of  their  persons,  and  sub- 
mission to  their  judgments,  without  which  it  is  impossible  to 
execute  the  laws  with  vigour  and  success,  if  they  should  be  con- 
tinually exposed  to  the  prosecutions  of  those  whose  partiality  to 
their  own  caTses  would  induce  tibem  to  think  themselves  injured. 
Yet  if  a  judge  will  so  far  forget  the  dignity  and  honour  of  his 
post,  as  to  turn  solicitor  in  a  cause  which  he  is  to  judge,  aiid  pri- 
vately and  extrajudicially  tamper  with  witnesses,  or  labour  jurors, 
he  hath  no  reason  to  complain  if  he  be  dealt  with  iaccording  to 
the  same  capacity  to  which  he  so  basely  degrades  himself. 

Carth.  416.  Seci*  7*     It  appears  not  only  from  the  words  of  the  statu te, 

112^  nV  115*  ^^^  ^'^  ^^^  ^®  p^^m  reason  of  the  thing,  that  no  confederacy 

B.  Cor.  89.     *  whatsoever  to  maintain  a  suit  can  come  within  the  danger  of  the 

statute,  unless  it  be  both  false  and  malicious.     For  it  would  be  a 

most  dangerous  discouragement  of  all  legal  prosecutions,  if  those 

who  engage  in  them  upon  a  probable  ground  should  be  in  danger 

of  being  found  guilty  of  so  heinous  a  crime  upon  their  not  being 

able  to  bring  their  suits  to  their  intended  effect.  And  from  hence 

it  clearly  follows,  that  if  the  defendants  to  an  indictment  or  appeal 

in  murder  be  found  guilty  of  homicide  se  defendendo,  or  by  mis- 

S.  P.  C.  173.      adventure,  or  get  off  by  pleading  the  king's  pardon,  their  prose- 

22  Ass.  77.        cutors  are  in  no  danger  of  being  punished  as  conspirators.     And 

from  the  same  ground  it  also  follows,  tlAt  if  the  defendants  in  a 

writ  of  conspiracy  can  shew  a  probable  cause  of  suspicion,  they 

shall  be  discharged  ;  as  where  being  accused  of  a.  conspiracy  for 

indicting  a  person  of  larceny,  they  can  shew  that  a  larceny  was 

1  Leon.  107.    Committed  at  such  a  time  and  place,  and  that  the  party  charged 

C.  Eliz.  134.      by  them  for  such  larceny  was  found  by  them  at  the  same  time 
^hTV^^'i^'    and  place,  with  suspicious  circumstances ;  or  where  persons  being 

charged  with  a  conspiracy  for  indicting  another  for  feloaio^ly 


carrying  away  a  woman  with  great  violence,  and  numbers  ateMile 

K^  ^8^^'      ^^  prove  that  they  saw  the  persons  whom  they  so  accuaed^^lP^ 

C.  £li£.  134.      Hrmed  in  a  warlike  manner,  and  following  after  those  i^binili 

1  Leon.  107.      truth  actually  did  the  felony,  and  that  it  was  the  common  report 

of  the  countiy  that  they  w^re  all  of  the  company.  But  some  have 

said,  that  there  is  a  necessity  to  plead  suck  matter  specially,  and 

that  it  cannot  be  given  in  evidence  on  the  general  issue. 

> 

12  Mod.  208.  Sect.  8.  It  plainly  appears  from  the  words  of  the  statute,  that 
(a)  8  H.  4. 6.  one  person  alone  cannot  be  guilty  of  conspiracy  within  the  pur- 
28  Ass.  12.^  P^"*^  ^^  ^M  .from  whence  it  follows,  that  if  all  the  defendants  who 
C.  Eliz!  701.  are  prosecuted  for  such  f,  conspiracy  be  acquitted  but  one,  the  (a) 
5  Mod.  222.  acquittal  of  the  rest  is  the  acquittal  of  that  one  also.  Also  upon 
MnVbe^indicted  ^^^  ®*™®  ground  it  hath  been  holden,  that  no  such  prosecution  is 
for  a  conspiracy,  maintainable  against  a  (jb)  husband  and  wife  only,  because  they 

and  one  of  them  are 

pleads  to  issue, 

and  is  foand  goilty,  judgment  shall  be  given  against  him,  Rex  v.  Kinnersley  and  Moor,  1  Strange,  193. 
even  although  the  other  conspirator  named  in  the  indictment  was  dead,  before  the  indictment »  preferred, 
Bex  ▼.  Nichols  and  Bygrave,  2  Strange,  1227.  1  R,  Abr.  111.        .    (fc)  38  Ed.  3.  3.    S.  P.  C.  174. 
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are  esteemed  but  one  person  in  law/  and  are  presumed'  to  have 
but  one  will. 

And  it  is  certain,  that  an  action  on  the  (a)  case  in  the  nature  of  (a)Caith.4i6. 
a  conspiracy  may  be  brought  against  one  only.    Also  (b)  it  hadi  ^  ^  ^^^'  i^^- 
been  resolved^  that  if  such  an  action  be  brought  against  several  p|i}.B.ii6. 
persons,  and  all  but  one  be  acquitted,  yet  judgment  may  be  given  c.  Jac.  194. 
against  that  one  only.  -  sul^^. 

(fr)  ilLAbr.  llMlf.  C.EHs.701.  6  Mod.  170.  1  Saond.  228.  Ray.  176.  ISO.  2  Keb. 
497.  Sir.  144.  11»>  1227.  1  Wife.  210,  5  Mod.  408.  Latch.  80.  262.  12  M^.  209. 
Bidkr,  N.  P.  14. 

As  to  the  Second  Point,  viz*  In  what  manner  offenders  of 
this  nature  are  to  be  punished* 

» 

Sect.  9*    It  is  clear,  that  those  who  are  convicted  of  conspiracy  Ce)  24  Ed.  3. 
at  the  suit  of  the  (c)  party  shall  only  have  judgment  of  fine  and  yj^^^  ^^ 
imprisonment,  and  to  render  to  the  plaintin  his  damages.    AlIso  s  Inst.  S9S. 
it  18  certain,  that  he  who  is  convicted  at  the  suit  of  the  (d)  king,  562. 
of  a  conspiracy  to  accuse  another  of  a  matter  which  may  touch  h\'^^%^ 
his  life,  shall,  have  judgment  that  he  shall  lose  the  freedom  and  34. 
franchise  of  the  law  (whereby  he  is  disabled  to  be  put  upon  any  12  Mod.  209. 
jury,  or  to  be  sworn  as  a  witness,  (4)  or  even  to  appear  in  person  J'^j^^/^^' 
m  any  of  the  king's  courts) ;  and  also  that  his  houses,  lands,  and  f  iQ,t  562. 
goods,  shall  be  seized  into  the  king's  hands,  and  his  houses  and  S.P.  C.  17S. 
land  stripped  and  wasted,  his  trees  rooted  up  and  raised,  and  his  ^^^^q^^' 
body  imprisoned.  And  this  is  commonly  called  a  villainous  judg-  (e)  See  the 
ment,  and  is  given  by  the  common  law,  and  not  by  any  statute,  as  books  above 
b  said  generally  in  some  (e)  books  to  be  the  proper  judgment  ^^^^  59, 
upon  every  conviction  of  conspiracy  at  the  suit  of  tne  kmg,  with-  s.  P.  C.  175. 
out  any  restriction  to  such  as  endangered  the  life  of  the  party.  46  Ass.  11. 
But  I  do  not  find  this  point  any  .where  settled.  (5)  Sttl^i^96. 

Under  this  head  of  conspiracy  may  be  classed  the  offence  of 
illegal  cambinationss  when  the  parties  bind  themselves  to  each 
other  bj  oaths  or  engagements  m  the  nature  of  an  oath.  To  pre- 
vent this  mischief,  which  at  one  time  had  gone  to  a  great  extent 
for  seditious  purposes.  The  stat.37Geo.3.  c.  123.  which  recites, 
*'  Attempts  to  have  been  made  to  seduce  his  majesty's  land  and 
naval  forces  by  such  means,"  enacts,  **  That  if  any  person  or  per- 
**  sons,  who  shall  in  any  manner  or  form  whatsoever,  admimster 
''  or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  prer 
''  sent  at  and  consenting  to  the  administering  or  taking  of  any 
**  oath  or  engagement,  purporting  or  intended  to  bind  the  person 
*'  taking  the  same  to  engage  in  any  mutinous  or  seditious  pur- 

.  *'  pose 


^  (4)  It  bad  beisn  genendly  supposed  that  a  con-  be  more  correct  to  say,  tbat  many  cases,  whidi  are 

▼icwm  for  a  ooiiS|Mfacy  of  any  sort  rendered  a  perw  now  called  conspiracy,  are  Ulegai  confederacies  or 

•OQ  so  convicted  in£ynous  and  incompetent  to  be  a  comlnnations.'    For,  strictly  speaking,  conspiracy 

witness.    Bttt  in  a  late  case  in  the  Court  of  Ad-  '  by  the  old  rule  of  law  was  a  confisdcrBCy  hlaely  to 

ndralty,  in  which  the  matter  underwent  much  dis-  indict  another  or  pervert  the  course  of  law  and  jus- 

cussion^  and  on  great  consideradon  it  was  deter-  tice  by  perjuiy. 

naned,  that  the  affidavit  of  a  person  who  bad  been  ^5)  There  has  been  no  instance  of  the  villainous 

convicted  of  a  conspiracy  to  commit  a  fraud,  was  judgment  lince  the  reign  of  Edward  the  Third.  The 

admissible  in^evidence  ^see  the  judgment  of  Sir  usual  mode  of  punishment  at  present  is  by  fine, 

W.  Scott  in  the  case  of  the  VUIe  de  Yarsovie,  Ro-  imprisonment,  and  surety  for  the  good  behaviour. 

biBson's  Admiralty  Reports).    Perhaps  it  would  Burr.  996. 10S7.    Sfr.  196L 
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**  or  tried  again  for  the  same  offence  or  fact,  as  high  treason  or 
"  misprision  of  high  treason  ;  and  that  nothing  in  this  act  d6n- 
"  tained  shdl  be  construed  to  extend  to  prohibit  any  person 
guilty  of  any  offence  against  this  act,  and  who  shall  not  be  trieVl 
for  the  same  as  an  offence  against  this  act,  from  being  tried  for 
the  same  as  high  treason  or  misprision  of  high  treason,  in  such 
"  maimer  as  if  this  act  had  not  been  made."-^  Sect.  S. 

By  Stat.  57  Geo.  3.  c.  19«  s.  24.  it  is  recited,  "  That  whereas 
divers  societies  or  clubs  have  been  instituted  in  the  metropolis 
and  in  various  parts  of  the  kingdom,  of  a  dangerous  nature  and 
tendency,  inconsistent  with  the  public  tranquillity,  and  the  ex- 
istence of  the  established  government,  laws,  and  constitution  of 
the  kingdom;  and  the  members  of  many  of  such  societies  or 
"  clubs  have  taken  unlawful  oaths  and  engagements  of  fidelity 
''  and  secresy,  and  have  taken  or  subscribed,  or  assented  to, 
*^  illegal  .tests  and  declarations ;  and  many  of  the  said  societies  or 
**  clubs  elect,  appoint,  or  employ  committees,  delegates,  repre- 
**  sentatives,  or  missionaries  of  such  societies  or  clubs  to  meet, 
confer,  communicate,  or  correspond  with  other  societies  or 
clubs,  or  with  delegates,  representatives,  or .  missionaries   of 
"  such  other  societies  or  clubs,  and  to  induce  and  persuade  other 
^'  persons  to  become  members  thereof,  and  by  such  means  main- 
*^  tain  an  influence  over  large  bodies  of  men,  and  delude  many 
ignorant  and  unwary  persons  into  the  commission  of  acts 
highly  criminal.    And  whereas  certain  societies  or  clubs  calling 
themselves  Spenceans,  or  Spencean  Philanthropists,  hold  and 
profess  for  their  object  the  confiscation  and  division  of  land, 
''  and  the  extinction  of  the  Funded  property  of  the  kingdom :  And 
**  whereas  it  is  expedient  and  necessary  that  all  such  societies  or 
^  clubs  as  aforesaid,  should  be  utterly  suppressed  and  prohibited 
^  as  unlawful-combinations  and  confederacies,  highly  dangerous 
to  the. peace  and  tranquillity  of  this  kingdom,  and  to  the  consti- 
tution of  the  government  thereof,  as  by  law  established ;  be  it 
**  enacted,  that  from  and  after  the  passing  of  this  act,  all  societies 
"  or  clubs  calling  themselves  Spenceans,  or  Spencean  Philan- 
''  thropists,  and  sdl  other  societies  or  clubs,  by  whatever  name  or 
description  the  same  are  called  upon  or  known,  who  hold  and 
profess,  or  who  shall  hold  and  profess  the  same  objects  and 
**  doctrines,  shall  be,  and  the  same  ai*e  hereby  utterly  suppressed 
'^  and  prohibited,  as  being  unlawful  combinations  and  confe- 
''  deracies  against  the  government  of  our  Sovereign  Lord  the 
King,  and  against  the  peace  and  security  of  his  majesty's  liege 
subjects." 

**  From  and  after  the  passing  of  this  act,  all  and  every  the  said 

**  societies  or  clubs,  and  also  all  and  every  odier  society  or  club  now 

*^  established  or  hereafter  to  be  established,  the  members  whereof 

''shall  be  required  or  admitted  to  take  any  oath  or  engagement 

**  which  shall  be  an  unlawful  engagement,  within  the  meaning  of 

**  an  act  passed  in  the  Thirty-seventh  year  of  his  Majesty's  reign, 

(37  Greo.  3.  c.  123.)  or  within  the  meaning  of  an  act  passed  in 

the  Fifty-second  year  of  his  present  Majesty's  reign,  (52  Geo. 

3.  c.  104.)  or  to  take  any  oath  not  required  or  authorized  by 

law ;  and  every  society  or  chib,  the  members  whereof,  or  any  erf 

them 
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^'  thenii  shell  take  or  in  any  manner  bind  themselves  by  such  oath 
*'  or  engagement,  on  becomingi  or  in  order  to  become,  or  in  con- 
sequence, of  being  a  member  or  members  of  such  society  or 
club,  and  every  society  or  club,  the  members  or  any  m.ember 
*^  whereof  shall  be  required  or  admitted  to  take,  subscribe,  or 
**  assent  to,  or  shall  take,  subscribe,  or  assent  to  any  test  or 
*'  declaration  not  required  or  authorized  by  law,  in  whatever  man- 
ner or  form  such  taking  or  assenting  shall  be  performed,  whether 
by  words,  si|;ns,  or  otherwise,  either  on  becoming  or  in  order  to 
become,  or  m  consequence  of  being  a  member  or  members  of 
any  such  society  or.  dub  ;  and  every  society  or  club  that  shall 
elect,  appoint,  nominate,  or  employ  any  committee,  delegate 
or  delegates,  representative  or  representatives,  missionary  or 
missionaries,  to  meet,  confer,  or  communicate  with  any  other 
**  society  or  club,  or  with  any  committee,  delegate  or  delegates, 
''  representative  or  representatives,  missionary  or  missionaries,  of 
'*  such  other  society  or  club,  or  to  induce  or  persuade  any  person 
''  or  persons  to  become  members  thereof,  shall  be  deemed  and 
^  taken  to  be  unlawful  combinations  and  confederacies,  within  the 
'*  meaning  of  an  act  passed  in  the  Thirty-ninth  year  of  the  reign 

^  of  his  present  Majesty,  (39  Geo.  3.  c.  790  ^^^  ^^^  ^^^  ™^7  ^^  See  this  act  an- 
**  prosecuted,  proceeded  against,  and  punished,  according  to  the  der  title,  «<  un- 
^  provision  of  the  said  act ;  and  every  person  who,  firom  and  after  ^^l  ^"^"^ 
the  passing  of  this  act,  shall  become  a  member  of  any  such  so- 
ciety or  club,  or  who,  after  the  passing  of  such  act,  shall  act  as 
a  member  thereof,  and  every  person  who,  from  and  after  the 
passing  of  this  act,  shall  directly  or  indirectly  maintain  corre- 
''  spondence  or  intercourse  with  any  such  society  or  club,  or  with 
**  any  committee  or  delegate,  representative  or  missionary,  or  with 
'^  any  officer  or  member  thereof,  as  such,  or  shall  by  contribution 
**  of  money  or  otherwise,  aid,  abet,  or  support  such  society  or 
'*  club,  or  any  members  or  officers  thereof  as  such,  shall  be 
'*  deemed  guilty  of  an  unlawful  combination  and  confederacy 
*'  within  the  intent  and  meaning  of  the  said  act,  passed  in  the 
**  Thirty-ninth  year  of  his  majesty's  reign,  (39  Geo.  3.  c.  79-)  and 
**  shall  and  may  be  proceeded  against,  prosecuted,  and  punished, 
*^  according  to  the  provision  of  the  said  act  with  regard  to  the 
**  prosecution  and  punishment  of  unlawful  combinations  and 
**  confederacies." — oe<rf.  25. 

Indictment. 

.  The  indictment  for  a  consimncy,  after  stating  that  the  parties 
confederated  combined  and  conspired,  and  the  purpos^.  of  the 
conspiracy,  usually  goes  on  to  state  that,  **  In  pursuance  of  such 
conspiracy  they  did"— and  then  stotes  the  overt  acts. — But  this 
form  is  not  necessary,  it  is  sufficient  to  state  merely  the  conspi- 
racy and  for  what  purpose.  In  the  King  v  Eccles  (Willes's  Rep. 
58.  n.  a)  the  indictment  was  for  conspiring  by  indirect  means  to 
prevent  one  H.-  B.  from  following  the  trade  of  a  Tailor.  It  was 
moved  in  arrest  of  judgment,  that  the  means  were  not  stated, 
and  it  was  likened  to  the  case  of  false  tokens,  under  the  st.  H.  8. 
where  it  bad  been  held  that  the  false  tokens  used  must  be 
stoted  ip  the  indictment  By  Lord  Mansfield  *'  the  conspiracy 
is  stated  and  its  object;  it  is  not  necessary  that  the  means  should 

be 
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be  stated/'  BuHer,  J.  '^If  there  be  any  olgecttoti  it  is  llnrt  the 
iBdittmeBt  stetes  too  much,  it  would  hsf«  been  geod  certainly 
if  it  I^m)  not  added  hy  inHrtci  fnums,  and  that  will  not  make 
il  bad/' 

The  Tenue  must  be  laid  where  the  conspiracy  was,  not  where 
it  was  put  in  execution.  (1  Salk.  174.)-^But  where  a  conspiracy 
is  laid  in  one  eoamly,  and  acts  ol  fesoe  of  some  of  thecon^imters 
proved  there;  acts  done  by  other  coospkators  in  another  county 
may  be  given  in  evidence.  (4  E»  R«  171*) 

0.  Of  Mmmtenanu. 

Co.  Lit  268. 2.  Maintenance'  is  commonly  taken  in  an  ill  sense»  and,  in  ge- 
Inst  SOS.  SIS.*  nerali  aeemeth  to  sigpify  an  unlawful  taking  in  hand,  or  uphoU- 
563.  iQg  of  quarrels  or  sides^  to  the  disturbance,  or  hinderance  of 

eonunon  right. 

Maintenance  b  said  to  be  twofold. 

Co.  Lit.  36.         ^^*^  ^-  FiBST,.  S,und%$^  QT  in  the  country;  aa  where  one 

2  Inst.  213.       aasists  anoaher  in  his  pretensions  to  cestaia  Ianda»  by  takin|;  or 

2  R'^'  Via!  ^    holdhig  the  possession  of  them,  for  him  by  force  oi  subtiky  f 

^^  where  one  stirs  up  quanreb  and  suits  in  the  country,,  in  relation 

to  matter*  wherein  he  is  no  way  concerned:  and  this  kind  of 

maitttonance  ia  punishable  at  the  hing's  suit  l^  fine  and  im  - 

pcisonmenty  whether  the  matter  in.  dispi«te  any  way  depended  in 

plen  or  ne^  but  is  said  ne*  to  be  actionable, 

Puit25.  Sect.  3.  Secondly,  Curialis,  or  in  a  court  of  justice;  where 

2  Inst  212.  .563.  one  officiously  intermeddles  in  a  suit  depending  in  any  such  court 
2  R.  Abr.  115.  ^^bich  uo  waY  belongs  to  him,  by  assisting  either  party  witk 

money^  or  otherwise,  in  the  prosecution  or  defence  ot  any  suck 

suit. 

Of  this  second  kind  of  maintenance  there  seem  to  be  three 

Co.  lit  368.  First,  Where  one  nuuntains  another  without  any  cootraet  to 
have  part  of  the  thin|;  in  suit,  which  generally  goes  under  the 
a»amoa  name  of  Mamtenance^ 

Secondly,  Where  one  maintains  one  side,  to  have  part' of  the 
thing  in  suit,  which  is  called  Champerty. 

Thiboay,  Where  one  labouretb  a  jury,  which  is  catted  Em- 
bracery. » 

For  the  better  understanding  of  the-  First  of  the  abovemenr 
tioned  species,  I  shall  examine, 

1.  What  shdl  be  said  to  amount  to  an  act  of  maintenance. 

£•  In  what  respects  some  such  acts  may  be  justiied» 

3.  How  far  offences  of  tfaia  kimLa«e  restmined  by  tb($  <;on^ 
m^n  la,w». 

4.  How  far  by  statute. 

As 
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As  to  the  FiBST  Point>.  niz*  What  shall  be  said  to  amount 
to  aoi  act  of  maititeBaQce. 

Sect.  4.  It  seemeth  clear,  that  whosoever  assists  another  with 
money  to  carry  on  his  cause,  as  by  retaining  one  to  be  of  coun- 
sel for  him,  or  otherwise  bearing  him  out  in  the  whole  or  part 
of  the  expense  of  the  suit,  may  properly  be  said  to  be  guilty 
of  an  act  of  maintenance,  as  it  seems  to  be  taken  for  gran  ted.  in  ,  v  .^  „ 
the  (a)  books  cited  in  the  margin.  Yl  ^  ^'  ^'  ^' 

34  H.  6.  f5.  36.    9  £.  4.  32.     21  H.  7.  40.     6  E.  4.  5.     19  E.  4.  3.    31  H.  6.  9.    B.  Maint.  7. 14 
17.  20.  f4.  43. 44. 52.    2  R.  Abr.  118.    6  Mo.  D.    2  Rol.  77. 

Sect*  5.  Also  it  is  said,  that  not  only  he  who  lays  out  his 
money  to  assist  another  in  his  cause,  but  also  that  he  who  by 
hiff  frieiidskip  or  interest  saves  him  that  expense  which  he  might  W  ^  ^'  ^*  ^* 
otherwiflie  be  put  tO/  or  but  endeavours  so  to  do,  is  also  guilty  ^'u  ^  4^5 
of  maintenance ;  as  where  (6)  one  persuades,  or  but  endeavours  9  £.  3.  32. 
to  persuade,  a  man  to  be  of  counsel  for  anodier  gratis.  Utia.  6. 7. 20. 

Sect,  6.  Also  ii  is  said,  that  all  such  persons  may  properly 
be  called  maintainers,  who  give,'  or  but  endeavour  to  give,  any 
other  kind  of  assistance  to  either  of  the  parties  in  the  manage- 
ment of  the  suit  depending  between  them :  as  (c)  by  openmg  (c)  22  H.  6. 5.  . 
the  evidence  to  the  jury ;  or  by  (d)  giving  evidence  officiously  Jf^JIj:  ^^ 
without  being  called  upon  to  do  it ;  or  by  speaking  in  the  cause  /^  zq^h,6.  6. 
(e)  as  one  of  the  counsel  with  the  party ;  or  by  (/)  retainiog  an  11 H.  is.  4i. 
attorney  for  him ;  or  (g)  perhaps  by  barely  going  along  with  JJ^."*  ^*  ^^• 
him  to  inquire  for  a  person  learned  in  the  law.  2  iL^Abr!  lis. 

(«)  Het.  78.  79.    (/)  1  R.  Abr.  593.    (gr)  19  £.  4.  &    12  E.  4.  U.  Het  79.* 

Sect.  7«  Also  it  hath  been  said,  that  those  shall  come  under 
the  like  notion,  who  give  any  pnbUc  countenance  to  another  in 
relation  to  any  such  suit;  as  where  one  of  great  power  and 
interest  says  (h)  publicly,  that  he  will  spend  twenty  pounds  on  m^**^'^*^* 
one  side,  or  that  he  will  give  twenty  pounds,  to  labour  the  juiy.  Main.  8.  * 
whether  in  truth  he  spend  one  penny  or  not;  or  where  such  a  (0  <<  H.  6.6. 
person  (i)  comes  to  the  bar  with  one  of  the  parties,  and  stands  19^*4  |^' 
by  him  while  his  cause  is  tried,  whether  he  say  any  thing  or  not  ;<  Main.  51. 
for  such  kinds  of  practices  do  not  only  tend  to  discourage  the  ^ 

other  party  from  going  on  in  his  canse,  but  also  to  intimidate 
juries  from  doing  their  duty. 

Sect.  8.  But  it  seems   that  a  bare  (k)  promise  to  maintlnn  (k)  9  H.  7.  la. 
another  is  not  in  itself  maintenance,  unless  it  be  either  in  re-  B.  Champ.  9. 
spect  of  the  public  manner  in  which,  or  the  power  of  the  person 
by  whom,  it  19  made. 

Sect.  9.  Also  it  is  said  to  be  as  much  maintenance  for  a  (/)  (OB.  Main.  40 
juror,  as  for  any  other  person,  to  solicit  a  judge  to  give  judg-  17E  4  5  ** 
oient  according  to  the  verdict,  because  after  a  juror  has  given  b.  If  ids.  39; 
his  verdict  he  has  nothing  more  to  do. 

Sect.  10.  Bnt  it  is  said  to  be  no  maintenance  for  a  jur^r  to 
exhort  his  companions  to  join  with  him  in  giving  such  a  verdial 
as  seems  to  him  to  be  right. 

Sect.  11.  However  it  seems  dear,  (m)  that  a  man  is  in  no  («)12E.4. 14« 
dang;er  of  being  judged  guilty  of  an  act  of  maintenance  for  ^  ^:  ^  ^] 

giving 
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B.  Main.  17*     giving  another  friendly  <advice,.  what,  action  is  proper  for  him  to 

t  lnsL564^^^  '^""^  ^^^  ^^  recovery  of  a  certain  debt,  or  what  method  it  is 

Moor,  6.   *       safest  to  take  to  free  him  from  such  an  arrest,  or  what  counsellor 

F.  Main.  21.      or  attorney  is  likely  to  do  his  business  most  effectually ;  for  it 

C^Uu,^S64.     ^^"'^  ^^  extremely  hard  to  make  such  neighbourly  acts  of  kind- 

s  LeoD.  48.        ness,  which  seem  rather  commendable   than  blame-worthy,  to 

come  under  the  notion  of  maintenance,  which  always  seems  to 

imply  a  contentious  and  over  busy  intermeddling  in  other  men's 

matters,  in  which  respect  it  is  so  highly  criminal.     Y^t  it  is  said, 

that  a  man  of  great  power,  not  learned  in  the  law,  may  be  guilty 

of  maintenance,  by  telling  another  who  asks  his  advice,  that  he 

has  a  good  title. 

*  •  ■  ■  •  * 

3  H.  6. 54.  '^^^*  1^*  ^1^  it  hath  been  said,  that  no  one  can  be  guilty  of 

F.  Main.  18.  maintenance  in  respect  of  any  money  given  by.  him  to  another . 
B.  Mam.  1.  before  any.  suit  is  actually  commenced ;  yet  if  it  plainly  appear. 
If  a  mortgagee,  ^^^^  it  was  given  merely  with  a  design  to  assist  him  in  the  prose- 
not  a  ^rty  in  cution  or  defence  of  an  intended  suit,  which  afterwards  is  actually 
vances'"*'  *to  ''^^"g'^*'  surely  it  cannot  but  be  as  great  a  misdemeanor  in  the  na- 
supporttheuUe,  ^^re  of  the  thing,  and  equally  criminal  at  common  law,  as  if  the 
it  is  not  maipte-  money  Were  given  after  the  commencement  of  the  suit,  though 

sT^W.  S75.     P^i'^^ps  It  ^^y  ^^^  ^  strictness  come  under  the  notion  of  main- 
tenance. ^ 

47  Ed.  3. 10.  Sect.  IS.  However,  it  is  certain,  that  one  may  as  properly  be 
B.  Champ.  2.  said  to  be  guilty  of  maintenance,  within  the  meaning  of  the 
words  "  adkuc  manu  tenet,'*  in  an  action  of  maintenance,  for  sup- 
porting another  after  jud^ent,  as  for  doing  it  hanging  the  plea; 
because  the  party  grieved  may  ,be  discouraged  thereby  from 
bringing  a  writ  of  error  or  attaint. 

As  to  the  Second  Point,  viz.  In  what  respects  some  acts 
of  this  kind  may  be  justified. 

I  shall  consider  the  following  particulars :  . 

1.  How  far  they  are  justifiable  in  respect  of  an  interest  in  the 
thing  in  variance. 

2.  How  far  in  respect  of  kindred  or  affinity. 

3.  How  far  in  respect  of  other  relations 

4.  How  far  in  respect  of  charity. 

5.  How  far  in  respect  of  the  profession  of  the  law. 

As  to  the  First  of  these  particulars,  viz.  How  ficur  aome  acts  of 
this  kind  are  justifiable  in  respect  of  an  interest  in  the  thing  in 
variance* 

^liV^^  Serf.  14.  It  seemeth  to  be  clearly  agreed,  that  if  (a)  a  tenant 
B.  Main.  3. 53.  '^^  ^^  or  for  life  be  impleaded,  he  in  remainder  or  reversion 
2  R.  Abr.  117.  may  lawfully  maintain  tne  defence  of  the  suit  with  his  own 

money. 

t  R.  Abr.  iir.      '^^^*  I^*  -^"^  upon  the  like  ground  it  seems  to  be  clear,  that 

B.  Main  33.       if,  an  action  of  trespass,  &c.  brought  by  or  against  a  (6)  lessee 

M  ^'  28^*      ^^^  years,  the  inheritance  come  into  ^juestion,  the  lessor  may 

"**"    •  lawfully 
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lawfuU^' maintain  hUiessee,  and  give  (a)  evidence  to  prove  the  («)  14H.6.7» 
inheritance  in  himself;  for  though  the  judgment  which  may  be  f'jjf JJ,*  1*17. 
given  against  the  lessee  cannot  directly  bind  his  inheritance,  yet 
die  verdict  may  be  a  prejudice  to  his  tide,  being  given  on  a  sup- 
posal  of  his  not  having  a  good  one. 

Sect  16.  Also  it  hath  been  admitted  as  clear  law,  that  if  one 
seised  in  fee  of  ceitain  land  bring  an  action  of  trespass  quare 
clausumf regit,  and  then  alien  the  land,  and  afterwards  in  the 
trial  of  the  cause  it  be  questioned  whether  the  inheritance  at  the 
time  of  the  supposed  trespass  belonging  to  the  plaintiff  or  de- 
fendant, the  alienee  may  lawfully  produce  evidence  to  prove 
that  the  inheritance  was  in  the  plaintiff,  because  the  plaintiff's 
tide  is  now  become  his  own. 

Sect.  i7»  Also  it  hath  been  said,  that  not  only  those  who  have  9  h.  6. 4. 
a  certain  interest,  but  also  those  who  have  a  bare  contingency  tlUAbr.  117» 
of  such  an  interest  in  the  lands  in  question,  which  possibly  may 
never  come  in  esse,  ipay  in  like  manner  lawftilly  maintain  another 
in  an  action  concerning  such  lands ;  from  whence  it  follows, 
that  if  I  grant  to  B.  that  if  my  lessee  for  life  shall  die  during  my 
life,  that  then  he  shall  have  the  land  for  ten  years,  and  after  my    . 
lessee  be  impleaded,  B.  may  maintain  him. 

Sect*  18.  And  it  hath  been  said,  that  not  onl^  those  who  i4H.7.  t. 
have  a  contingency  of  such  an  interest,  which  it*  is  in  no  man's  19  Ed.  4  3. 
power' to  bar  them  of,  if  the  contingency  happen,  may  justify  5iJ^5  fv 
such  maintenance,  but  that  those  also  shall  have  the  same  privi-  2  R.  A.  115« 
lege,  who  by  the  act  of  GoD  have  the  immediate  possibility  of 
such  an  interest,  though  it  be  in  the  power  of  another  to  de-  . 
prive  them  of  it ;  and  therefore  that  an  heir  apparent  may  law- 
fully maintain  the  ancestor  in  an  action  concerning  the  inheritance 
of  the  land  whereof  he  is  seised  in  fee. 

Sect.  19*  But  it  is  said,  that  the  grantee  of  a  reversion,  be-  9H.  6. 64. 
fore  the  late  statute  for  amendment  of  the  law  which  made  all  t  Ri  Abr.  ti7. 
attornment  needless;  could  not  maintain  the  tenant  of  the  land  34  H.  &  ao. 
without  attornment,  because  his  possibility  was  wholly  created 
by  the  act  of  the  parfy,  and  could  not  be  executed  but  by  the 
voluntary  attornment  of  the  tenant,  which  there  was  no  remedy 
to  compel  him  to  make  by  the  common  law ;  but  perhaps  the 
authority  of  this  opinion  may  be  questionable,  espeaally  if  such 
grant  were  made  for  ^ood  consideration :  for  since  those  who 
have  only  an  equitable  interest  in  lands,  may  lawfully  maintain 
others  in  actions  relating  to  those  lands,  as  shall  more  fully  be 
shewn  in  the  twenty-first  section,  and  since  the  grantor  in  equity 
shall  stand  intrusted  for  the  grantee  after  the  grant,  and  the 
tenant  may  be  enforced  by  a  court  of  equity  to  attorn  to  him, 
I  do  not  see  any  good  reason  why  such  grantee  should  be  es- 
teemed such  a  stranger  to  the  land,  that  he  may  not  lawfully 
defend  an  action  concerning  it,  in  the  event  whereof  he  is  so 
nearly  concerned. 

Sect.  90.  But  it  seems  clear,  that  he  who  is  bound  to  war-  11 H.  6. 41. 
rant  lands,  may  lawfully  maintain  the  tenant  in  the  defence  of  f'n'xb'^i'is 
his  title,  because  he  is  bound  by  the  warranty  to  render  other  ^'      ' 

lands  to  the  value  of  those  which  shall  be  evicted. 

Sect. 
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Sect,  ^1.  Abo  it  ^eeifis  to  be  agreed^  tbart  he  who  hftlh  an 
equitable  interest  in  lands  or  goods^  or  even  a  chose  in  action, 
may  lawfully  maintain  another  in  an  action  relating  thereto ;  *  and 

(a)  54  H.  6.90.  tlierefore  it  seemeth  to  be  clear,  that  a  man  may  lawfully  main- 
is  H.  7. 2.  tain  (a)  those  who  are  infeoffed  6f  lands  in  trust  for  him,  in  aa 
B^'  ^'i9  ^^io^  oonieermng  those  lands, and  that  if  he  seH  th^m  to  another, 
3(J.   *^  the  vendee  shall  have  the  same  privilege. 

(b)  Noj,  100.  Sect,  22.  Also  it  hath  been  (J)  resiolved,  that  ^here  A.  was 
S^SS^n'e,  ^^^^^  ^  ^  surety  for  B.  and  JB.  thereupon  made  a  deed  of  gift 
19.6.90.  of  certain  sheep  to  A.  in  order  to  save  him  harmless  from  the 
F.  Main.  14.  said  bond,  with  an  implied  trust  that  the  sheep  should  be  re- 
turned to  B.'  if  A.  should  not  be  damnified,  and  afterwards  an 
action  was  brought  against  A,  fbr  the  taking  of  sheep,  B.  might 

.justify  the  muBtaiaiiig  of  him  in  respect  of  die  said  trust 

(c)34  H.  6. 30.  Sect,  £3.  Abo  it  seemeth  to  be  (c)  certain  that  the  assignee  of 
N  ^52  ^  bond,  or  other  chose  in  action,  beiug  made  over  to  him  for  good 

C.  EUs.  552.      consideration^  in  satisfaction  of  a  precedent  debt  due  bondjide  to 

1  Sid.  21.  him,  and  not  merely  in  consideration  of  the  intended  mainte- 
B.  Mam.  9.       n^ce,  miiy  either  maintain  the  obligee  in  an  action  brought  by 

him  for  the  debt,  or  commence  an  original  action  in  his  name, 
for  he  hath  an  equitable  interest  in  the  debt. 

^  ta  B.9.  ^        Se€t.  124w  Also  it  seemeth  to  be  (d)  agreed,  that  wherever  any 

Hob^Stt!^  ^^  persons  claim  a  common  interest  in  the  sattie  thing,-  as  in  a  way, 

2  R.' Alir.  lis*  churchyard*  or  common,  &c.  by  the  sanie  title,  they  may  main* 
Noy,99.  fain  one  another  in  a  suit  relating  to  the  same. 

Moor,  562. 788. 

1  Roll.  57.  Sect.  25.  It  is  said,  that  he  who  is(c)  bail  for  anodier,  may 

t4U.6.6.'  *  '  *^®  ^^^^  ^^  ^^^^  ^^^  appearance  recorded,  but  that  he  ought  not 
18  £d.  4.12.     to  intermeddle  any  farther. 

As  to  the  Second  of  the  said  particulars,  viz.  How  far  some 
acts  of  this  kind  are  justifiable  in  respect  of  kindred  or  affitiity. 

(/)  20  H.  5.  Sict.  26.  It  seems  to  be  agreed^  that  whoever  is  in  any  way  of 

14H*.  7*  2!  ^^  ^  affinity  to  either  of  die  parties,  so  long  as  the  same(/) 

(g)  6  £d.  4, 5.  continues*  or  bnt  related  to  him  by  being  hit  (g)  godfa^r,  may 

F.  Main.  16  lawfully  (A)  Stand  by  him  at  the  bar,  and  counsel  and  assist  himy 

n^H.^6?4i!42!  ^^^  ^^^  P''^7  ^i^^^^®'*  ^o  he  of  counsel  to  him ;  but  that  he  can- 
12H.6'2.  '  not  justify  the  laying  out  of  any  of  his  own  (4)  mofeiey  in  the 
^^H^  ^  ^^  caase,  unless  he  be  either  (k)  fiither,  or  son^  or  heir  apparent  to 
9  £d.^4.^.       ^  V^^9  ^^  ^^  husband  of  such  an  heiress. 

(t)l9£d.4.  5.   2  Inst  564.    (fc)  21  H.  6. 16.   2ltut.564.   Vide  sup.  9. 14^ 

As  to  the  Third  of  the  said  particulars,  viz*  How  far  some  acta 
of  maintenance  are  justifiable  in  respect  of  other  relations, 

.  I  shall  consider, 

1.  How  fiur  a  lord  may  maintain  his  tenant. 

2.  How  far  a  tenant  may  maintain  his  lord. 

3.  How  far  a  master  may  maintain  his  servant. 

4.  How  for  a  servant  may  maintain  his^  master. 

5.  How 
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5.  How  far  one  MigMKyor  may  mainiain  another. 

As  to  the  FiBST  PoiNT^  viz.  How  far  a  landlord  may  maintain 
hia  tenant. 

Sect.  27.  It  seems  certain^  that  not  only  the  (a)  lord,  but  also  («)  11 H.  6. 39. 
the  rwfay  gM«  t«f  of  a  seignory,  may  come  with  the  tenant  to  a-  J'^J^Abr.  iir 
trial  in  an  assize  against  him^  and  stand  by  him  and  assist  hnn,  B.  Mam/50. 
^d  alsro  pray  the  sheriff  to  return  an  indifTerent  jury. 

Sect,  2a.  Also  it  seemeth^  that  the  {b)  lotd  of  a  towi^  in  «»  (ft)  itf  Sd.4.  s. 
action  brought  afloat  the  iahabitanta,  wherein  a  right  to  a  com**  &Maii^  50. 
moa  buryin^-plaeey  daiBied  by  tkeas^  is  bronflfat  into  qvealioa,. 
niay  maintain  them  in  the  defence  of  their  rigat  hj  shewing  au- 
thentic evidence  thereof  to  the  jury. 

Sect.  29*  And  in  some(c)  books  it  is  said  generally,  tibat  tiie^)9H.6.4M* 
lord  may  maintain  his  tenant,  without  saying  how  far  he  may  do  ^'  ^""^  ^  ' 
it ;  and  I  do  not  find  it  any  where  expressly  holden,  that  the  lord 
may  justify  laying  out  his  own  money  in  defence  of  his  tenant's 
tttte :  but  it  seemeth  die  better  opinion,  diat  he  may  as  well 
justify  it  as  any  other  of  the  abovementioned  acts  of{d)  mainte-  (<2}Co.Lk.65. 
nance ;  for  the  lord,  by  accepting  a  man  for  his  tenant  seemeth 
to  take  him  under  his  immediate (<)  protection;  and  inaamuch  («)Co.IiL 
as  the  lands  were  originally  derived  from  the  lord,  and  he  hath  J?*H^4t 
the  continual  benefit  cf  the  services  due  from  them,  the  law,  in  ^  r,  kb.  u7. 
many  cases  of  (/)  common  right,  obligea  him  to  warrant  them  C/)X  Mmb** 
unto  his  tenant,  and  where  it  dottr  not  oblige  him^  surely  it  will  ^ 
at  least  permit  him  to  do  it :  but  it  seems  clear,  that  he  cannot 
maintain  him  in  respect  of  any  lands  not  holden  of  him. 

As  to  the  Second  Point,  viz.  How  far  a  tenant  may  main-  .    . 

tain  his  lord. 

Sect.  30.  It  is  said,  that  he  may  justify  (g)  coming  with  his  (g)  11  h.  6. 4f . 
lord,  and  standing  with  him  at  a  trial ;  but  I  cannot  find  any  <  R-  Abr.  116. 
thing  more  relating, to  thb  matter  hi  nmy  of  the  books. 

As  to  the  Third  Point,  viz.  How  far  a  master  may  maintain 
his  servant. 

Sect.  31.  It  is  said  that  the  master  may  go  along  with  his  (A)  a)Het.79» 
servant,  or  with  his  (t)  chaplain,  being  retained  to  live  in  bis  (0 1^  H-  6*  ^» 
house  with  liim,  in  order  to  {k)  retain  counsel,  knd  that  he  may  7*i|f ^'il 
pray  one  to  be  of  counsel  for  him,  and  also  that  he  may  go  with  34  h1  6.  as, 
him  to  the  (I)  trial,  and  stand  with  him  and  aid  him  while  the  <^- 
cause  is  tried,  but  ought  not  to  speak  in  the  court  in  fttvonr  of  p^MaSS^i^**^ 
his  cause.  Con.F.Maiii.13. 

(0  19  H..  6*30.    llU4  6.4t.    2B.Abr.116.    Het.  79. 

Sect.  32.  Also  it  is  said,  that  if  my  servant  be  arrested  in  aff  (m)siH.7.40. 
action  of  (in)  debt,  I  may  assist  him  with  money  ia  order  to  keep  Moor,  8i4. 
him  out  of  prison,  that  1  may  have  the  benefit  of  his  service.        |'  u'^^'a^ 

19  Id.  4.  &    tRbAbMlS.    H«l.79.    B.  Maiik  44^  dS* 

Sect.  9S.  But  it  is  said,  that  the  master,  in  real  actions,  can- 
not justify  laying  out  mon^y  for  his  servant,  unless  he  hath  some 

of 
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of  his  wages  in  his  hand ;  which,  if  the  servant  l^  willing^  the 
master  may  safely  lay  out  on  his  behalf. 

As  to  the  Fourth  Point,  viz.  How  far  a  servant  may  main* 
tain  his  master. 

Sect.  34.  It  seemeth  clear,  that  a  person  generally  retained  by. 
another  as  his  servant  to  do  all  manner  of  services,  and  not  for 
(a)39H.6.5,6.  B  (a)  particular  occasion  only,  may  justify  (&)  riding  about  to 
^^"•^^'*- ^'  speed  his  business,  and  going  to  (c)  counsel  in  his  behalf,  and 
^v)  19  H.  6.31.  shewing  his  evidences  to  the  counsel  or  to  the  jury,  and  (d) 
[d)  11 H.  6.42.  standing  by  him  at  a  trial  betvi/een  him  and  another;  but  it  is 
00  3  H.  6. 57.  certain  that  he  cannot  lawfully  lay  out  any  of  his  own  (e)  money 
11 H.  6.10  11,  ^^  assist  the  master  in  his  suit. 

19  E.  4. 3.  As  to  the  Fifth  Point,  viz.  How  far  one  neighbour  may 

i9£dw.  4.14.   assist  another. 

Sect.  35*   It  seems  clear^  that  a  man  may  lawfully  go  with 
(/)  19 £. 4.  3.  his (/*)  neighbour  to  inquire  for  a  person  learned  in  law,  but 
f  R.  Ab.  lis.    that  lie  ought  not  to  give  him  any  money  towards  carrying  on  hia 
suit. 

As  to  the  Fourth  Instance,  wherein  some  acts  of  this  kind 
are  justifiable,  viz.  That  relating  to  charity. 

^H*fi^fi4f*  ^^'      '^^^'  *^*'  ^*  seems  to  be'(g)  agreed,  that  any  one  may  lawfully. 
22  H.  6. 64.      P^^  money  to  a  poor  man  to  enable  him  to  cany  on  his  suit. 

B.  Main.  14.  ^ect.  27.  Also  it  hath  been  adjudged,  that  any  one  may  safely 

(h)  19  £.  4. 3.    go  with  a  (A)  foreigner  who  cannot  spealL  English  to  a  counsellor 

??  5*  £'  f^       and  inform  him  of  his  case. 
15  H.  7.  s. 

B.  Main.  7.  ^g  ^^  jjj^  FiFTH  INSTANCE,  wherein  some  acts  of  this  kind 

may  be  justified,  viz.  That  relating  to  the  profession  of  the  law. 

I  shall  consider, 

1.  How  far  they  are  justifiable  in  a  counsellor. 

£.  How  far  in  an  attorney. 

As  to  the  First  Point,  viz.  How  far  acts  of  maintenance 
are  justifiable  in  a  counsel. 

(i)iH.6.io,        Sect.  28.  There  is  no  doubt  but  that  a  (i)  counsellor,  having 

Tr.  Abr  116  ""^^^^^^^  ^*^  ^^^»  may  lawfully  set  forth  his  client's  cause  to  the 

2  Inst  564.  '  ^f^}  advantage ;  but  it  is  certain,  that  he  can  no  more  justify  (il) 

(ic)F.Main.'8.  giving  him  money  to  maintain  his  suit,  or  threatening  a  juror, 

22  H.  6. 6.  than  any  other  person. 

As  to  the  Second  Point,  viz.  How  far  acts  of  maintenance 
are  justifiable  in  an  attorney. 

(0 13  H.  4. 16.  Sect.  29.  There  is  no  doubt  but  that  an  attorney  may  (J)  law- 
HobTm!  ^^^y  prosecute  or  defend  an  action  in  the  court  wherein  he  is  an 
2  Inst  564.  allowed  attorney,  in  behalf  of  any  one  by  whom  he  shall  be  spe- 
2  R.  Abr.  116.  cially  retsiined,  and  that  he  may  assist  his  client,  by  laying  out 
^^aui.  21.  )^  Q^Q  money  fpr  him  to  be  repaid  again,  and  also  may  main- 
tain 
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tain  an  action  against  him  for  the  same  by  virtue  of  such  a  re- 
tainer^  without  any  special  promise. 

Sect.  30.  And  it  is  said  also,  that  attornies  may  justify '  such  (a)  3  Mod.  98. 
maintenance  in  other  courts  wherein  they  are  not  (a)  allowed  ^®  *  ^■"^• 
attornies,  but  that  they  cannot  have  an  action  for  the  money  so  winchlst?'  ^^ 
laid  out  without  a  special  promise,  and  that  they  are  more  justi-  i  Jon.  sos. 
fied  by  a  general  (6)  retamer  to  prosecute  for  another  all  his  ^-^'i^a. 
causes,  than  if  they  were  not  retained  at  all ;.  and  it  is  certain  con.  CElis. 
that  they  ought  not  to  carry  on  a  cause  for  another  at  their  own  4i5. 459.  reo. 
expense,  with  a  promise  never  to  expect  a  repayment    And  it  ^Slm^ 
seems  justly  questionable,  whether  solicitors  who  are  no  attor-  115,     '*  ^^^' 
nies  can  in  any  case  justify  the  laying  out  their  money  at  ano-  (&)f  R.  Abr. 
ther's  suit.  114. 

Sect*  31.  However,  it  is  certain  that  no  counsellor  or  attorney  sR.  Abr.  115; 
can  justify  the  using  any  deceitful  practice  in  maintenance  of  a  1^}^J^ 
client's  cause,  and  that  they  are  liable  to  be  severely  punished 
for  all  misdemeanors  of  this  kind,  not  only  by  the  common  law, 
but  also  by  statute;  for  it  is  enacted  by  Westminster  1.  c.  29* 
''  That  if  any  serjeant,  pleader,  or  other,  do  any  manner  of  de- 
ceit or  collusion  in  the  king's  court,  or  consent  unto  it,  in 
deceit  of  the  Court,  or  to  beguile  the  Court  or  the  party,  and 
**  thereof  be  attainted,  he  shall  be  imprisoned,  for  a  year  and  a 
**  day,  and  from  thenceforth  shall  not  be  heard  to  plead  to  that 
.**  court  for  any  man.  And  if  he  be  no  pleader,  he  shall  be  imr 
"  prisoned  in  like  manner  by  the  space  of  a  year  and  a  day  at 
"  the  least.  And  if  the  trespass  require  punishment,  it  shall  be 
**  at  the  king's  pleasure/' 

In  die  construction  of  this  statute  the  following  points  have 
been  holden. 

Sect.  32.   First.  That  counsellors,  &c.  who  are  not  swoni,  11  £.  4. 5.   * 
are  as  much  within  the  meaning  of  it  as  Serjeants,  &c.  who  are  ^  l^i^  <^ 
Bwom« 

Sect.  33.  Secondly.  That  all  fraud  and  falsehood,  tending  to  t  Imt  si5. 
impose  upon  or  abuse  the  justice  of  the  king's  crown,  are  widiiil  ^y^»  *^* 
the  purview  of  it,  as  in  the  following  instances : 

Sect.  34«   I.  Where  an  attorney  sues  out  an  habere  facias  2  Inst,  f  15. 
uisinam,  falsely  reciting  a  recovery  in  a  real  action,  where,  in  ^-^•^*^ 
truth  there  was  no  recovery  at  all,  and  by  colour  thereof  puts  the 
supposed  tenant  in  the  action  out  of  his  freehold. 

Sect.  35.  II.  Where  one  brings  a  pnecipe  against  a  poor  man,  siiat.fi5. 
knowins  that  he  had  nothing  in  the  land,  on  purpose  to  get  the 
possession  from  the  true  tenant. 

Sect.  36.  III.  Where  one  procures  an  attorney  to  appear  for  41  £.  5. 1. 
a  man,  and  confess  judgment  without  any  warrant.  ^  ^^  ^^^' 

Sect.  37.    IV.  Where  one  pleads  a  false  plea,  known  to  be  Djrer,  set. 
utterly  groundless,  and  invented  merely  with  a  design  to  delay  10  £•  4. 9. 
justice^  and  abuse  the  Court ;  and  therefore  it  is  said,  that  if  a 
client  desire  his  attorney  to  plead  such  a  plea,  the  attorney 

ought 
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ought  to  eater  tipoo  tbe  roU,  ''  non  $um  veraeUer  infotmaUu, 
**  uko  nihil  dicit.** 

As  to  the  Third  General-  PoinT|  viz.  How  tar  offences  of 
this  kind  are  restrained  by  the  common  law. 

s  Inst  iKOd.  SIS.  Sect.  38«  It  seemeth,  that  all  maintenance  is  strictly  pro- 
hibited by  the  common  law^  as  having  a  manifest  tendency  to 
opi^essioDy  by  enconraging  and  assisting  persons  to  persist  in 
suits,  which  perhaps  they  would  not  venture  to  go  on  in  upon 
their  own  bottoms ;  and  therefore  it  is  said,  .that  all  off^iders  of 

(a)  11  H.«.ii.  this  kind  are  not  only  liable  to  an  (a)  action  of  maintenance  at 
2  R  Abr^U4.  ^  ^^^  ^^  ^  party  grievedy  wherein  they  shall  render  suck 
8  H;  5.  a/         damages  as  shall  be  answerable  to  the  injury  done  to  tbe  plaintiff> 

(b)  t.  R.  AXh^.  but  also  that  they  may  be  (6)  indicted  as  offenders  against  pub- 
SkisttOBiis  Ii<^  justice,  and  adjudged  thereupon  to  such  fine  and  imprison- 

'  ment  as  AzU  be  agreeable  to  the  circumstances  of  the  offence. 
Also  it  seemeth,  that  a  court  of  record  may  commit  a  man  for  an 
(e)  Het.  79<      {c)  act  of  maintenance  done  in  the  face  of  the  Court. 

As  to  the  Fourth  General  Point,  viz*  How  far  offences  of 
this  kind  are  punished  by  the  atatote* 

Sect.  39.  It  is  enacted  by  1  Edw.  3.  c.  14.  which  was  further 
enforced  by  90  Edw.  c.  4.  '*  That  none  of  the  king's  ministers, 
^  nor  no  great  man  of  the  realm«  by  himself  nor  by  other,  by  send- 
^  ing  of  letters,  nor  otherwise,  nor  none  other  great  nor  small,  shall 
^  take  upon  diera  to  maintain  quarrels  nor  parts  in  the  country,  to 
**  the  lett  and  disturbance  of  the  common  law.*' 

Sect.  40.  And  it  is  further  enacted  by  1  Rich.  2.  c.  4.  **  That 
**  none  of  the  king's  counsellors,  officers,  or  servants,  nor  any 
^  other  person  witbin  tbe  redm  of  England,  of  whatsoever  estate 
'*  or  condition  they  be,  shall  take  or  sustain  any  quarrel  by  main- 
**  tenance,  in  the  country  or  elsewhere,  upon  grievous  pain,  that 
''  is  to  say,  the  said  counseUors  and  the  king's  great  officers  upon 
'^  a  pain  which  shall  be  ordained  by  the  king  himself,  by  the  advice 
'^  of  the  lords  of  his  realm ;  and  ottier  less  officers  and  servants  of 
the  king  as  well  in  the  exchequer^  and  all  his  other  courts  and 
places,  as  of  his  own  meiny,  upon  pain  to  lose  their  offices  and 
*'  services,  and  to  be  imprisoned^  and  then  to  be  ransomed  at  the 
"  king's  will,  every  of  them  according  to  their  degree,  estate,  and 
'^  desert;  and  all  other  persons  through  the  realm  upon  pain  of 
^  imprisoninent,  and  to  be  ransomed  as  aforesaid.'' 

In  the  construction  of  these  statutes  the  following  points  have 
been  holden. 

F.  Main.  24.  Sect.  41.     FiRST,  That  maintenance  of  a  suit  in  a  court  baron 

is  as  much  within  the  purview  thereof  as  maintenance  in  a  court 
of  record. 

SH.6.59,5i.  *^^c^'  ^^*  Secondly,  That  nul  tiel  record  is  a  good  plea  to 
B.  Miiin.1.  an  action  of  maintenance  brought  on  these  statutes;  and  there- 
F.  Maia.  x^     f^re,  that  be  who  barely  assists  atnother  in  taking  out  an  original 

which  never  is  returned,  is  not  liable  to  any  such  actiofi. 

Sect.  43.    Thirdly,  That  it  is  not  material,  whether  the  plain- 
tiff 
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tiff  la  Jin,  aotioo  qn^  nid  statti|e»  were  nonguitedy^or  recQvennl  Fitx.Mamte- 
in  the  action  wherein  the  laaioteiiaoce  i«  »u|^osed..  touxx,  17.  26. 

&icf ^  44*    Also  it  is  certain,  that  he  who  feart  that  another  Reg,  iss.  b. 
wUl  m^intoin  hi9  adversary*  may,  by  way  of  preyention,  have  an 
origjpal  writ  ^pimded  on  the  said  statute,  prohibiting  him  so  to 
do. 

Sect,  45.    Also  ^H  persons  are  prohibited  to  give  or  receive  u  Mod.  sw. 
any  liveries  or  badges  for  maintenance,  under  severe  penalties,  by 
1  Eieb.  2«  c.  7.  7  Han.  4^.^  14.  13  H^.  4.  c.  3.  S  Hen.  6.  c.  4. 
and  8  Edw.  4.  c.  2. 

S£c^.  46.  And  it  is  further  enacted  by  32  Hen*  8.  c.  9. 
That  no  person  whatsoever  shall  unlawfully  maintain,  or  cause 
or  procure  any  unlawful  maintenance  in  any  action,  demand, 
suit,  or  complaint,  in  any  of  the  king's  courts  of  the  chancer)',  ' 
**  Whitehall,  or  elsewhere,  where  any  person  shall  have  authority 
''  by  virtue  of  the  king's  commission,  patent,  or  writ,  to  hold  plea 
*'  of  lands,  or  to  examine,  hear,  or  determine,  any  title  of  lands, 
**  or  any  matter  of  witnesses,  concerning  the  title,  righ^  or 
*'  interest  of  any  lands^  tenements,  or  hereditaments ;  and  also  that 
*^  no  person  whatsoever  do  unlawfully  retain,  for  maintenance  of 
**  any  suit  or  plea,  any  person  or  persons,  or  embrace  any  free- 
*'  holders  or  jurors,  or  suborn  any  witness  by  letters,  rewards, 
promises,  or  any  other  sinister  labour  or  means,  for  to  maintain  •  ^ 
any  matter  or  cause,  or  to  the  disturbance  or  hindrance  of  jus- 
tice, or  to  the  procurement,  by  occasion  of  any  manner  of  per- 
jury, b^  false  verdict  or  otherwise,  in  any  manner  of  courts 
aforesaid,  upon  pain  to  forfeit  for  every  su^  offence  ten 
pounds;  the  one  moiety  thereof  unto  the  king,  and  the  other 
^*  moiety  to  him  that  will  sue  for  the  same  by  action  of  debt,  &c«" 

Sect,  47.     It  seemeth,  that  in  an  information  on  this  statute  it  ^^^  ^  41^ 
is  not  sufficient  to  say,  that  the  defendant  maintained  the  party, 
without  adding  that  be  did  it  unlawfully. 

Sect.  48.    Also,  it  is  said  to  have  been  adjudged,  that  main-  NBy,j68. 
tenance  of  a  suit  in  a  spiritual  court  is  neither  within  this  nor  any  C.£lis.59^ 
of  the  other  above-mentioned  statutes  concerning  maintenance. 

Sect,  49*    Also  it  hatk  been  holden,  that  in  an  information  on  SaTil,  41, 42. 
this  statute,  it  is  necessary  to  shew  that  a  plea  was  depending, 
and  therefore  that  it  is  not  sufficient  to  say  that  a  bill  was  ex- 
hibited. 

7.  Of  Champerty. 

And  now  we  are  come  to  the  second  species  o£  maintenance,  ^  inst  208. 
called  CHAMPEBTY,  which  is  the  unlawful  maintenance  of  a  sni^  Co.  lit  368. 
in  consideration  of  some  bargain  to  have  part  of  the  thing  in  dis- 
pute, or  some  profit  out  of  it. 

Sect.  I.  Having  shewn  in  the  precedent  chapter  what  shall 
amount  lo  an  act  of  maintenance,  and  how  far  all  maintenance  in 
general,  and  consequently  champerty,  is  punishable  by  the  com- 
OMMi  law;  I  shall  only  take  notice  in  this  place,  how  far  this  offence 
in  particular  is  restrained  by  statute,  and  to  that  end  shall  set 
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down  in  or^r  the  several  statates  reUting  to  k,  and  ahew  m 
what  manner  they  hare  been  expounded. 

Sect.  2.  And  First,  it  is  enacted  by  die  statute  of  West- 
minster 1.  c.  25.  "  That  no  officers  of  the  king,  by  themselves  nor 
**  by  other,  ^hall  maintain  pleas,  suits,  or  matters  hanging  in  the 
''  kmg's  courts,  for  lands,  tenements,  or  other  things,  for  to  have 
part  or  profit  thereof  by  covenant  made  between  them ;  and  he 
that  doth  shall  be  punished  at  the  king's  pleasure/' 

In  the  construction  of  the  statute  these  following  opinioos 
have  been  holden.  -    * 

t  Intt.  S06.  Sect.  3.    FiRst,  That  by  the  king's  courts,  therein  mentioned, 

are  intended  only  his  courts  of  record. 

F.  K.  B.  171.        Sect.  4.    Secondly,  That  under  the  word  ^*  covenant,"  which 
t  Intt  so9.       iQ  ^  strict  sense  signifieth  only  an  agreement  by  deed,  all  kinds 
'  of  promises  and  contracts  of  this  kind  are  included,  whether  they 

be  made  by  writing  or  by  parol.  * 

47Attue,5.  Sect.  5.    Thirdly,  That  maintenance  in  personal  actions  to 

47  Ed.  3. 9.       ]|3yQ  p^  0f  (de  debt  or  damages,  is  as  much  within  the  statute, 

as  maintenance  in  real  actions  for  a  part  of  the  land. 

**•  N.Bjirs.        s^^  Q^    Fourthly,  That  maintenance  in  consideration  of  a 
47  Ed.  9. 9.       ^^^  granted  out  of  land  in  variance  is  within  this  statute,  but  that 

4r  Am.  5.         rent  granted  out  of  other  lands  is  no  way  within  the  purview  of 
9  H.  r.  18.        i^ 

F.  Chmmp.  4* 

B.Chunp.$.  '^^^^'  '^'  Fifthly,  That'it  hath  been  holden  not  to  be  ma- 
terial, whether  he  who  brings  a  writ  of  champerty  did  in  truth 
suffer  any  damage  by  it,  or  whether  the  plea  wherein  it  is  alleged 
be  determined  or  not. 

(a)  SI  E.5. 5t.      Sect.  8.    Sixthly,  That  the  (a)  maintenance  of  the  tenant  or 

?i^i^*  I's*  ^^^^^^^^^  ^  ^  much  within  the  meaning  of  the  statute,  as  the 
31^       '      *   maintenance  of  a  demandant  or  plaintiff. 

(6)  1 H.  7.  s.         Sect.  9.    Seventhly,  That  (6)  such  grants  only  of  part  of  the. 

B.  ChAinp.^  Aing  in  suit,  which  are  made  merely  in  consideration  of  the 
maintenance,  are  within  the  meaning  of  the  statute,  and  not  such 
as  are  made  in  consideration  of  a  precedent  honest  debt,  which 
is  agreed  to  be  satisfied  with  the  thing  in  demand  when  re- 
covered. 

Sect.  10.  And  it  is  further  enacted  by  the  statute  of  West- 
minster 2.  c.  49*  **  That  the  chancellor^  treasurer,  justices,  nor 
**  any  of  the  king's  counsel,  no  clerk  of  the  chancery,  nor  of  the 
'*  exchequer,  ttor  any  justice  or  other  officer,  nor  any  of  the  king's 
'*  house,  clerk  nor  lay,  shall  not  receive  any  church,  nor  advowson 
^  of  a  church,  land,  nor  tenement  in  fee,  by  gift  or  by  purchase, 
''  or  to  farm,  nor  by  champerty,  nor  otherwise,  so  long  as  the 
**  thing  is  in  plea  before  the  king,  or  before  any  of  his  officers, 
**  nor  shall  take  no  reward  thereof.  And  that  he  that  doth  con- 
**  trary  to  this  act,  either  himself,  or  by  another,  (or  make  any 
*'  bai^ain,)  shall  be  punished  at  the  king's  pleasure,  as  well  he  that 
''  purchaseth  as  b^  that  doth  sell." 

In 


I 
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In  die  coQBtruction  of  this  statute  the  follomng  opinions  have 
been  holden. 

Sect.  11.  First,  That  it  extendeth  only  to  the  officers  therein  2  Intt  484, 
namedy  and  not  to  any  other  persons.  ^^* 

Stct.   12.     Secondly,  That  it  so  strictly  restrains  all  such  (a)  2  Inst  485. 
officers  from  purchasing  any  land,  hanging  a  plea,  that  they  can-  ^o  Ass^s!**^ 
not  be  excused  by  a  consideration  of  (a)  kindred  or  affinity,  and  b.  Champ.  8. 
that  they  are  within  the  meaning  of  the  statute,  by  barely  making  F*  Cham^.  6. 
such  a  purchase,  whether  (J)  they  maintain  the  party  in  his  suit,  ^.st      ^'  ^^' 
or  not;  (c)  whereas  such  a  purchase,  for  good  consideration  made  sinst  484. 
by  any  other  person,  of  any  terre-tenant,  is  no  offence,  unless  it  P-  ^*  ^- 1^2. 
appear  that  he  did  it  to  maintain  the  party* 

SecU  13.  And  it  is  farther  enacted  by  28  Edw.  1.  c.  11.  in  the  See  also  S3  Ed. 
following  words  :    "  Because  the  king  hath  heretofore  ordained  ^'p;^' 
**  by  statute,  that  none  of  his  ministers  shaU  take  no  plea  for  \  xo^t.  369.^*  * 
'^  maintensgace,  by  which  statute  other  officers  were  not  bounden  , 

'^  before  this  time,  the  king  wills  that  no  officer,  nor  any  other 
''  (for  to  have  part  of  the  thing  in  plea),  shall  not  take  upon  him 
'^  the  business  that  is  in  suit ;  nor  none  upon  any  such  covenant 
**  shall  give  up  his  right  to  another ;  and  if  any  do  and  be  attainted 
^^thereof,  the  taker  shall  forfeit  unto  the  king  so  much  of  his  land 
''  and  goods  as  doth  amount  to  the  value  of  the  part  that  he  hath 
*'  purchased  for  such  maintenance.  And  to  obtain  this,  whoso- 
"  ever  will,  shall  be  received  to  sue  for  the  king  before  the  jus- 
**  tices  before  whom  the  plea  hangeth,  and  the  judgment  shall  be 
given  by  them.  But  it  may  not  be  understood  hereby,  that  any 
person  shall  be  prohibited  to  have  counsel  of  pleaders,  or  of 
learned  men  in  law,  for  his  fee^  or  of  his  parents  and  next 
''  friends.'* 

In  the  construction  of  this  statute  the  following  points  have 
been  holden. 

Sect.  14.    FiEST,   That  a(rf)  conveyance  executed,  hanging  a  s  Ed!^4.  is.^^* 
plea  in  pursuance  of  a  bargain  made  before,  is  not  within  the  %  Inst.  563. 
meanmgofit.  F.S^W^^' 

Sect*  15.    Secondly,  That  champerty  in  any  action  at  (e)  («)47£d.39. 
common  law,  whether  it  be  real,  personal,  or  mixt,  is  within  this  V-Z^^f^l^*  ' 
statute:  also  it  seems  the  better  opinion,  that  the  purchase  of  (/)Moor/655. 
land  while  a  sultof  (y*)  equity  concerning  it  is  dependmg,  is  with-  Coiu  tR.'Abr. 
xtL  the  purview  of  it.  ^^* 

Sect.  l6.  Thirdly,  That  a  (g)  lease  for  life,  or  years,  or  a  W  8  E.  4. 13. 
voluntary  gift  of  land,  hanging  a  plea,  is  a^  much  within  the  ^  ^^jV^j^' 
statute  as  a  purchase  for  money. 

Sect.  17.     FouKTHLY^  That  a  surrender  made  by  a  (A)  lessee  (fc)F.  N.B. 
to  his  lessor  is  not  within  the  meaning  of  this  statute ;  for  since  ^^^ 
the  lessor  may  lawfully  maintain  his  lessee  without  such  a  sur- 
render, as  hath  been  more  fully  shewn  in  the  precedent  chapter^ 
surely  d fortiori  he  may  do  it  after  the  surrender.  « 

Sect.  18.    Fifthly,    That  no  (i)  conveyance,  or  promise  (S>t}^^^' 

thereof,  ^-  ^-  ^'  ^^*- 
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thereof^  relating  to  lands  in  suit,  made  by  a  father  to  his  son,  or 
by  any  ancestor  to  his  heir  apparent,  is  within  the  statute,  since 
it  only  gives  them  the  greater  encouragement  to  do  what  by  nature 
they  are  bound  to  do.  , 

(o)  13  H.7. 17.  Sect.  19.  That  the  (a)  giving  of  part  of  the  land  in  suit,  after 
B.  Champ.  3.     the  end  of  it,  to  a  counsellor  for  his  wagesj  is  not  within  the  mean^ 

ing  of  it|  if  it  evidently  appears  that  there  was  no  kind  of  precedent 
(6)2 Inst 564.   bargain  relating  to  such  gifts;  but  it  seems  (6)  dangerous  to 

meddle  with  any  such  gift,  since  it  cannot  but  carry  with  it  a 

strong  presumption  of  champerty. 

t  Sect.  SO.  And  it  is  enacted  by  31  Eliz.  c.  5.  "  That  the 
*'  offence  of  champerty  may  be  laid  in  any  county,  at  the  pleasure 
"  of  the  informer." 

8.  Of  Embracery. 

For  the  better  understanding  of  the  nature  of  embracery,  I 
shall  consider, 

1 .  What  kind  of  maintenance  comes  under  the  notion  of  em- 
bracery. 

2.  What  acts  of  this  nature  are  altogether  unlawful. 

•     ,  ■  * 

5,  In  what  circumstances  some  kinds  of  them  may  be  lawful.  . 

4.  How  far  this  offence  is  restrained  by  the  common  law. 

6.  How  far  by  statute. 

• 

As  to  the  First  Point,  viz.    What  kind  of  maintenance 

cofnes  under  the  notion  of  embracery. 

(e)  F.N.B.  Sect.  1.     It  seems  clear,  that  (c)  any  attempt  whatsoever  to 

M  ^815^^'  corrupt  or  influence,  or  instruct  a  jury,  or  any  way  to  incline 
4  Comra.  140.  them  to  be  more  favourable  to  the  one  side  than  to  the  other  by 
(d)  31 H.  6.  neo.  money,  promises,  letters,  threats,  or  persuasions,  except  only  by 
37  H  6  31  ^^^  Strength  of  the  evidence  and  the  arguments  of  the  counsel  in 
B.  Dec!  fant  open  court,  at  the  trial  of  the  cause,  is  a  proper  act  of  embracery^ 
10, 11. 13.  (a)  whether  the  jurors  on  whom  such  attempt  is  made  give  any 
Mo<w*«i5l^'      verdict  or  not,  or  whether  the  verdict  given  be  true  or  false. 

(0 13  H.4. 16.  Sect.  2.  (t)  And  the  law  so  abhors  all  corruption  of  this  kind. 
Moot,  806.  that  it  prohibits  every  thing  which  has  the  least  tendency  to  it, 
Co.  Ut.  159!  what  specious  pretence  soever  it  may  be  covered  with,  and  there- 
369.    *  fore  it  will  not  suffer  a  mere  stranger,  so  much  as  to  labour  a 

juror  to  appear  and  act  according  to  his  conscience. 

Sect.  S.  Also  it  is  3aid,  that  generally  the  giving  of  money  to  a 
y)39  Ass.  19.^ juror  (f)  after  the  verdict,  without  any  precedent  contract  in  re- 
B.  Dec.  Tant     lation  to  it,  is  an  offence  savouring  of  the  nature  of  embraceiy ; 

because,  if  such  practices  were  allowable,  it  would  be  easy  to 

evade  the  law,  by  giving  jurors  secret  intimations  of  such  an  in- 

,  tended  reward  for  their  service,  which  might  be  of  as  bad  conse- 

Sience  as  the  giving  of  money  before-hand*     But  it  seems  clear, 
at  the  giving  of  jurors  such  a  reasonable  recompense  as  ia 
usually  allolved  them  for  their  expenses  in  travelling,  8cc.  and 

•     which 
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which  Aiay  faurly  be  expected,  by  them  from  either  side  that  shall 
prevail,  ia  no  way  criminal,  because  if  no  such  allowance  were  to 
be  expected,  it  would  be  often  difficult  to  prevail  with  persons  to 
serve  on  a  jury  at  their  own  charge;  and  therefore  by  experience 
it  hath  been  found  Mecessary  to  permit  the  parties  to  give  jurors 
some  amends  for  their  charges. 

Sect.  4.  It  hath  been  adjudged,  that  the  bare  (a)  giving  of  (a)  ^2  H.6.5. 
money  to  another  to  be  distributed  among  jurors,  is  an  offence  of  |^  ^'  ^'  g'  ^^ 
the  nature  of  embracery,  whether  any  of  it  be  afterwards  actually  b.  Main.  6. 14. 
so  distributed  or  not :  also  it  is  (6)  clear,  that  it  is  as  criminal  in  (^)  ^^  ^-  4>  ^* 
a  juror  a?  in  any  other  person  to  endeavour  to  prevail  with  his  B^Jwn.*^. 
companions  to  give  a  verdict  for  one  side  by  any  practices  what*  39. 
soever,  except  only  by  arguments  from  the  evidence  which  was 
produced,  and  exhortations  from  the  general  obligations  of  con- 
science to  give  a  true  verdict.     And  there*  can  be  no  doubt  1)ut 
that  all  fraudulent  contrivances  whatsoever  to  secure  a  verdict  are 
high  offences  of*  this  nature ;  as  where  persons  by  (c)  indirect  (^  ^  Saund. 
means  procure  themselves  or  others  to  be  sworn  on  a  tales  in 
order  to  serve  one  side. 

As  to  the  Second  Point,  viz.  What  acts  of  thb  kind  are 
altogether  unlawful. 

Sect.  5.  It  seems  clear,  that  neither  the  party  himself,  nor  his  (<2)i3H.4.i6, 

counsel,  nor  attorney,  nor  any  person  whatsoever,  can  justify  any  J^'         ' 

indirect  practices  of  influencing  a  jury,  either  by  giving  (d)  or  pro-  ^  r.  Abr.  116. 

mising  them  money^  or  (e)  menacing  them,  or  (J)  instructing  them  6. 3. 

in  the  cause  beforehand,  8lc.  ^*}i^?l£'  *^' 

'  IS  H.  4. 17. 

(/)  t  Bulst  f5.    Noy,  102.    Co.  Lit  36%,  Moor,  815. 

As  to  the  Thibd  Point,  viz.   In  what  circumstances  some 
acts  of  this  nature  may  be  lawful.  • 

Sect,  6.  It  seemeth  clear,  that  any  person  who  may  justify  any  /^  ^.^^  ^^ 
other  act  of  maintenance,  may  safely  labour  a  juror  to  (g)  appear  Co.*iit  i57. 
and  give  a  verdict  according  to  his  conscience,  but  that  no  other  ^^- « 
person  can  justify  intermeddling  so  far,  and  that  no  one  what-  ^^^{09. ' 
soever  can  justify  the  labouring  a  juror  (A)  not  to  appear.  (&)  Hob.  t94. 

As  to  the  Fourth  Point,  viz.  How  far  offences  of  this  kind 
are  restrained  by  the  common  law. 

Sect,  7.  There  can  be  no  doubt  but  that  they  subject  the  offen- 
der either  to  an  indictment  or  action,  in  the  same  manner  as  in 
all  other  kinds  of  unlawful  maintenance  do  by  the  common  law. 
Also  it  seemeth,  that  if  an  act  of  embracery  were  not  known  be- 
fore the  trial  of  a  cause,  so  that  the  party  to  whose  prejudice  it 
was  intended,  had  no  opportunity  to  present  the  ill  effects  of  it,^ 
by  challenging  the  juror  who  was  practised  upon,  it  will  be  a  good 
ground  to  move  the  court  to  set  aside  the  verdict. 

As  to  the  Fifth  Point,  viz.   How  far  offences  of  this  kind 
are  restrained  by  statute. 

Sect,  8.  It  is  enacted  by  5  Edw.  3.  c.  10.   "  That  if  any  juror 
'*  in  assiaees,  juries,  or  inquests,  take  of  the  one  party  or  of  the 

H  H  2  '*  other 
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*'  Other,  ftnd  be  thereof  duly  attainted,  that  hereafter  he  shall  not 
**  be  put  in  any  assizes,  juries,  or  inquests,  and  nevertheless  he 
**  shall  be  commanded  to  prison,  and  further  ransomed  at  the 
'*  king's  will.  And  the  justices ,  before  whom  such  assizes,  juries, 
'*  and  inquests  shall  pass,  shall  have  power  to  inquire  and  deter* 
'^  mine  according  to  this  statute/' 

Sect.  9.  And  it  is  further  enacted  by  34  Edw.  3.  c.  8.  ''That 
*'  in  every  plea  whereof  the  inquest  or  assize  doth  pass,  if  any  of 
'^  the  parties  will  sue  against  any  of  the  jurors,  that  they  have 
'  taken  of  his  adversary  or  of  him  for  to  give  their  verdict,  he  shall 
be  heard,  and  shall  have  his  plaint  by  bill  presently  before  die 
justices  before  whom  they  did  swear,  and  that  the  juror  be 
'*  put  to  answer  without  any  delay ;  and,  if  they  plead  to  the 
''  country,  the  inquest  shall  be  taken  maintenant.     And  if  any 
''  man  other  than  the  party  will  sue  for  the  king  agamst  the  juror, 
"  it  shall  be  heard  and  determined  as  afore  is  said.     And  if  the 
**  juror  be  attainted  at  the  suit  of  other  than  the  party,  and  make 
a  fine,  the  party  that  sueth  shall  have  half  the  fine ;  and  that 
the  parties  to  the  plea  shall  recover  their  damages  by  the  assess- 
ment of  the  inquest.    And  that  the  juror  so  attainted  have  the 
prison  of  one  year,  which  imprisonment  the  king  grauteth,  that 
''  it  shall  not  be  pardoned  for  any  fine ;  and  if  the  party  will  sue 
"  by  writ,  before  other  justices,  he  shall  have  the  suit  in  the  form 
"  aforesaid/' 

Sect.  10.  And  it  is  further  enacted  by  38  Edw.  3.  c.  12.  *'  That 
''  if  any  jurors  in  assizes  sworn,  and  other  inquests  to  be  taken 
"  between  the  king  anci  par^,  or  party  and  party,  do'  any  thing 
**  take  by  them,  or  other,  of  me  party,  plaintiff,  or  defendant,  to 
^ve  their  verdict,  and  thereof  be  attainted,  by  process  contained 
m  the  said  statute  of  34  Edw.  3.  be  it  at  the  suit  of  the  party 
"  that  will  sue  for  himself,  or  for  the  king,  or  any  other  person, 
''  every  of  the  said  jurors  shall  pay  ten  times  as  much  as  he  hath 
^*  taken.  And  that  he  that  will  sue  shall  have  the  one  half,  and 
the  king  the  other  half.  And  that  all  the  embraceors  that  bring 
or  procure  such  inquest  in  the  countiy  to  take  gain  or  profit, 
shall  be  punished  in  the  same  manner  and  form  as  the  jurors. 
"  And  if  the  juror  or  embraceor  so  attainted  have  not  whereof  to 
''  make  gree  m  the  manner  aforesaid,  he  shall  have  the  imprison- 
''  ment  of  one  year:  and  the  intent  of  the  king,  of  great  men,  and 
''  the  commons  is,  that  no  justice  nor  other  minister  shall  inquire 
''  of  office,  upon  any  of  the  points  of  this  article,  but  only  at  the 
*'  suit  of  the  party,  or  of  other,  as  afore  is  said."  S^  also  the 
32  Hen.  8.  c.  9.  s.  3. 6. 

In  the  construction  of  these  statutes  the  following  points  have 

been  holden* 

•  »  _ 

(a)  5  Ed.  4. 3.  Sect.  1 1 .  FiitsT,  That  all  actions  of  decies  tantum,  being  founded 
B.  Dec  Tanu  ^q  ^^  offence  supposed  to  have  been  committed  in  some  former 
(6)  sr  H.  6. 31.  action  appearing  upon  record,  it  will  be  a  good  plea  in  bar,  either 
B.  Dec.  Tant  that  there  is  no  {d)  such  record  at  all,  or  that  there  is  not  any  such 
\^)9  H  6. 1.  ^*^  record  by  which  it  may  appear  that  the  juror  was  sworn ;  and 
B.  Dec.  Taut  1.  ^^at  it  is  a  good  (c)  exception  in  abatement  of  the  writ,  that  there 
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18  a  variance  in  the  first  record  from  that  in  the  declaration  ia  the 

present  action ;  yet  is  said,  that  it  is  not  necessary  to  (a)  shew  (a)  34  H.  6.  4« 

the  whole  record  in  certain,  but  only  so  much  of  it  as  conveys  the 

plaintiff  to  his  action. 

Sect.  12.  Secondly,  That  it  is  not  (6)  sufficient  to  shew  that  (f)3r  H.6.31, 
the  defendants  took  money  in  order  to  embrace  a  jury,  without  '-N.  B.  in. 
shewing  also  that  they  actually  disposed  of  it  accordmgly. 

Sect.  IS.  Thirdly,  That  the  (c)  plaintiff  must  shew  in  cer-  («)?]•  Com.  85b 
tain  how  much  was  received,  or  otherwise  the  court  will  not  know 
for  what  sum  to  give  judgment. 

Sect.  14.  Fourthly,  That  the  giving  of  money  to  a  juror  {d)  (d)  39  An.  19, 
after  the  verdict  is  not  within  the  statute,  unless  there  were  some  ^^^  -^'"^ 
precedent  contract  relating  to  it. 

Sect.  15.  Fifthly,  That  it  is  not  (e)  material  whether  the  (e)9iH.  6.3i. 
jurors  gave  any  verdict  or  not,  or  if  they  did  give  one,  whether  it  ^5l?'5^*  • 
were  true  or  false.  to. 

13F.N.B.  171.    Co.  lit.  369.    Dy«r,  95. 

Sect.  16.  Sixthly,  That  all  the  jurors  and  embraceors  may  ^  -^^  ^  ^ 
be  joined  in  one  action,  notwithstanding  they  severally  received  36  H.  6.  sal 
different  sums,  because  all  was  received  m  order  to  sive  the  same  ?*  ^^*  ^"^t 
verdict,  which  could  not  but  be  the  entire  act  of  all  the  Jurors,  p.  f}.  b.  in. 
But  it  seems,  that  each  defendant  ought  to  plead  severauy  that  Finch*  s55. 
he  did  not  take  money  in  the  manner  as  the  plaintiff  hath  de-  ^i  ^*  ^*  ^* 
clared. 

Sect.  17.  Seventhly,  That  the  (/)  defendants  ought  not  to  (f)  B.  Dec 
plead  generally  not  guilty,  but  that  they  ought  specially  to  deny  |*^  V. 
the  taking  of  the  money,  &c.  ^®  ^'*^'  **" 

Sect.  18.  Eiohthly.  That  the  plaintiff  (g)  shall  be  paid  the  Cg)^t  E.  3.15. 
moiety  of  the  money  due  to  him  on  a  judgment  in  decies  tanium  ^  n^T^t. 
before  the  king,  because  the  king's  moiety  is  not  due  as  a  debt,  5/7. 
but  as  a  fine ;  and  wherever  the  king  is  entitled  to  a  fine  from  the 
suit  of  a  subject,  the  plaintiff  shall  first  be  satisfied. 

Sect.  19*  Ninthly,  That  the  husband  (A)  alone  may  bring  (A)7H.4.s,s. 
a  decies  tantum,-  for  an  embracery  in  a  former  action  brought  by  ^^^'j^V 
hiia  and  his  wife,  because  by  a  decies  tantum  money  only  is  to  be  9/ 19. 
recovered  wherein  the  wife  can  claim  no  share. 

Sect.  20.  Tenthly,  That  he  who  buys  land  to  maintain  a  suit  g)  41  £d.'3. 9. 
at  a  lower  price  than  it  is  known  to  be  worth,  is  as  much  within  ^*  I^«c.  Tant. 
the  statute,  for  so  much  as  the  (t)  land  is  worth  more  than  he  gave,  ^  j^  ^i^^^  ^^^^ 
as  if  he  had  received  it  in  money. 

Sect.  21.  Eleventhly,  That  this  being  a  popular  action  niay  jf  bf«.c.^' 
be  barred  by  the  (A)  king's  release,  being  made  before  any  action  64. 
brought,  but  that  it  cannot  be  barred  by  the  release  of  the  party  B.  Dec  Tint 
grieved ;  and  from  the  same  ^und  also  it  follows,  that  the  party  c/eBi.  i3l 
grieved  needs  not  in  such  action  declare  of  any  damages  done  to  583. 

him  ^^  ^'  ^' 

"        3  Inat.  194. 
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a)  44  E.  3. 36.  him  by  the  embracery ;  but  if  he  do,  it  is  said  that  he  (a)  ought 
.Dec.Tant7.  to  lay  them  severally  against  each  defendant^  or  else  that  his  writ 
shall  abate,  unless  he  will  release  them :  but  perhaps  there  may 
be  good  reason  to  question  this  opinion;  for  why  may  not  the 
damages  be  as  well  recovered,  as  the  action  jointly  laid  against  all 
the  defendants  ? 


11.  a. 

2R.Abr.J7r. 


(h)  44  E.  3.  i«.      Sect  22.  Twelfth  LY,  That  no  (b)  process  of  outlawry  lies  in 

47  £.  3, 4.        this  action,  but  only  a  capias  or  distress  infinite,  upon  a  mhil  re- 

.  Dec.  6:  .      turned,  and  that  such  distress  ought  to  be  of  the  lands  which  the 

defendants  had  at  the  time  of  the  writ  of  decies  tanfum  purchased, 

and  not  of  those  which  they  had  at  the  time  of  the  inquest ;  and  that 

(e)  47  £.  3, 4.    no  capids  (c)  into  a  foreign  county  lies  against  the  jurors,  because 

it  shall  be  presumed  that  they  are  in  the  county  wherein  tbey  were 
returned  on  the  jury ;  but  clearly  this  reason  can  no  way  be  ex- 
tended to  the  embraceors ;  and  perhaps  it  may  be  over-favourable 
to  carry  it  so  far  in  relation  to  the  jurors,  especially  since  the  dis- 
tress infinite  can  only  affect  tj^e  lands  which  they  had  at  the  time 
of  the  decies  tantum,  before  which  they  may  possibly  have  sold 

Vide  6  E.  4.      those  which  they  had  at  the  return  of  the  venire;  and  why  should 

not  the  sheriff's  present  return,  that  the  defendants  have  nothing 
in  the  county,  overbalance  the  presumption  chiefly  grounded  on 
the  former  return,  with  which  the  present  is  not  inconsistent^ 
.    being  made  at  a  subsequent  time  ? 

9.  Of  the  Offence  of  Buying  or  Selling  a  Pretended  Title. 

For  the  better  understanding  the  offence  of  buying  or  selling 
a  pretended  title,  I  shall  consider : 

1.  How  it  is  restrained  by  common  law. 

2.  How  by  statute. 

As  to  the  First  Point,  viz.  How  it  is  restrained  by  com* 
mon  law. 

Moore,  751.  Sect.  1.  It  seemeth  to  be  a  high  offence  at  common  law,  to 

Hobvt,  115.      buy  Qj  geii  any  doubtful  title  to  lands  known  to  be  disputed,  to 
^w  en,    .      ^^  intent  that  the  buyer  may  carry  on  the  suit,  which  the  seller 

doth  not  think  it  worth  his  while  to  do,  and  on  that  consideration 
sells  his  pretensions  at  an  under-rate.  And  it  seemeth  not  to  be 
material  whether  the  title  so  sold  be  a  good  or  bad  one,  or  whether 
the  seller  were  in  possession  or  ^ot,  unless  his  possession  were 
lawful  and  uncontested.  For  all  practices  of  this  kind  are  by  all 
means  to  be  discountenanced,  as  manifestly  tending  to  oppression, 
by  giving  opportunities  to  great  men  to  purchase  the  disputed 
titles  of  others,  to  the  great  grievance  of  the  adverse  parties,  who 
may  often  be  unabled  or  discouraged  to  defend  their  titles  against 
such  powerful  persons,  which  perhaps  they  may  safely  enough 
maintain  against  their  proper  adversary. 

As  to  the  Second  Point,  viz.  How  far  offences  of  this  kind 
are  restrained  by  statute. 

Sect. 
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Sect.  2.  It  is  recited  by  1  Rich.  2.  c.  9*  "  That  many,  persons 
having  true  title  to  lands,  and  also  in  personal  actions  were  wrong- 
fully delayed  of  their  rights  and  actions,  by  means  that  the  de- 
fendants did  commonly  make  gifts  and  feoffments  of  their  lands 
in  debate,  tod  of  their  goods,  to  lords  and  other  great  men, 
against  whom  the  said  pursuants,  for  menace  that  was  made  to 
them,  neither  could  nor  durst  make  their  pursuits ;  and  also  that 
many  persons  oftentimes  used  to  disseise  others,  and  anon  after 
such  disseisin  to  make  divers  feoffments,  sometimes  to  lords  and 
other  great  men  to  have  maintenance,  and  sometimes  to  persons 
unknown,  to  the  intent  to  delay  the  said  disseisees,  &c."  and  it  is 
thereupon  enacted,  '"That  from  thenceforth  no  gift,  or  feoffment 
"  of  lands,  tenements,  or  goods,  be  made  by  su^h  fraud  or  main- 
tenance :  and  that  if  any  be  in  such  wise  made,  they  shall  be 
holden  for  none  and, of  no  value;  and  that  the  said  disseisees 
*'  shall  from  thenceforth  have  their  recovery  against  the  first  dis- 
'*  seisor,  as  well  of  the  lands  and  tenements  as  of  their  double 
"  damages,  without  having  regard  to  snch  alienations,  so  that  the 
**  disseisees  commence  their  suits  within  the  year  next  after  the 
"  disseisin  done." 

Sect.  3.  In  the  construction  of  the  statute  it  hath  been  holden,  „  «.   ^     . 
that  feoffments  of  this  kind  are  only  void  in  respect  of  the  dis-  ^^  terres»  1. 19. 
seisees,  but  that  they  are  effectual  between  the  feoffor  and  Co.  Lit.  369. 
feoffee,  &c. 

t  And  it  is  enacted  by  stat.  13  Ed.  1.  c  49.  "  That  no  per- 
**  son  of  the  kind's  house  shall  buy  any  title  whilst  the  thing  is  in 
"  dispute,  on  pam  of  both  the  buyer  and  seller  being  punished  at 

the  king's  pleasure.'* 

Sect.  4.  And  it  is  further  enacted  by  32  Hen.  8.  c.  9.  ''  That  Ld.  Bay.  537. 
no  person  or  persons  whatsoever  shall  bargain,  buy,  or  sell,  or 
by  any  ways  or  means  obtain,  get,  or  have  any  pretended  rights 
or  titles,  or  take,  promise,  grant,  or  covenant  to  have  any  nght  . 
or  title,  of  any  person  or  persons,  iui  or  to  any  manors,  lands, 
tenements,  or  hereditaments,  but  if  such  person  or  persons 
"  which  shall  so  bargain,  sell,  give,  grant,  covenant,  or  promise 
''  the  same,  their  ancestors,  or  they  by  whom  he  or  they  claim 
**  the  same,  have  been  in  possession  of  the  same,  or  of  the  rever- 
"  sion  or  remainder  thereof,  or  taking  the  rents  or  profits  thereof,  . 
''  by  the  space  of  one  whole  year  next  before  the  said  *  bargain, 
**  covenant,  grant,  or  promise  made ;  upon  pain  that  he  that  shall 
"  make  any  such  bargain,  sale,  promise,  covenant,  or  grant,  to  for- 
"  feit  the  whole  value  of  the  lands,  tenements,  or  hereditaments 
"  so  bargained,  sold,  promised,  covenanted,  or  granted,  contrary 
**  to  the  form  of  this  act.  And  the  buyer  or  taker  thereof,  knowing 
"  the  same,  to  forfeit  also  the  value  of  the  said  lands,  tenements, 
"  or  hereditaments,  so  by  him  bought  or  taken,  as  is  above  said. 
"  The  one  half  of  the  said  forfeitures  to  be  to  the  king,  and  the 
**  other  half  to  the  party  that  will  sue  for  the  same  in  any  of  the 
"  king's  courts  of  record,  by  action  of  debt,  bill,  plaint,  or  in- 
**  formation,  in  which  action,  bill,  plaint,  or  information,  no 
"  essoin,  protection,  wager  of  law,  nor  injunction  shall  be  al- 
'•  lowed." 

Sect, 
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Sect.  5.  Bot  it  is  provided  by  the  said  statute,  ^  That  it  shall 
^  be  lawful  to  any  person,  being  in  lawful  possession,  by  taking 
"  of  the  yearly  farm,  rents  or  profits,  of,  or  for  any  manors, 
'*  lands,  tenements,  or  hereditaments,  to  bay,  obtain,  get,  or 
*'  have  by  any  reasonable  way  or  means,  the  pretended  right 
**  or  title  of  any  other  person  or  persons,  hereafter  to  be  made 
*'  to,  of,  or  in  such  manors,  lands,  tenements,  or  hereditaments, 
''  whereof  he  or  they  shall  so  be  in  lawful  possession,  any  thing 
**  in  the  said  act  contained  to  the  contrary  notwithstanding." 

Sect.  6.  Arid  it  is  further  provided,  "That  the  said  statute 
shall  not  extend  to  charge  any  person  with  any  of  the  above- 
mentioned   penalties,    except  such   person    be  sued  for  the 
"  offence  within  one  year/* 

In  the  construction  of  this  statute  the  following  opinions 
have  been  holden. 

Sect.  7.  I.  That  it  is  not  material  whether  any  suit  be  pen- 
ding concerning  the  lands  contracted  for,  or  not,  whereas  the 
statutes  set  forth  4n  the  precedent  chapters  extended  only  to 
contracts  concerning  lands  which  were  actually  in  suit. 

Sect.  8.  II.  That,  in  an  action  on  this  statute,  the  plaintiff 
needs  not  recite  it,  because  the  judges  are  bound  ex  officio  to 
take  notice  of  it,  being  of  a  public  nature ;  but  that  if  he  do 
recite  it,  he  must,  at  his  peril,  take  care  to  recite  it  certainly, 
because  it  is  the  ground  of  his  action ;  and  the  Court  will  not 
aid  him  by  intending  that  there  is  another  statute  to  main- 
tain 'his  action,  different  from  that  whereon  he  himself  hath 
founded  it 

Sect.  9*  III.  That,  in  such  an  action  against  the  buyer  of  a 
pretended  title,  it  ought  expressly  to  appear,  that  the  defendant 
did  not  know  that  the  seller  had  not  been  in  possession  the 
year  before:  and  vice  versa,  that  in  such  an  action  by  the 
buyer  the  contrary  ought  to  appear,  for  otherwise  it  may  be 
intended,  that  he  was  particeps  criminis,  and  therefore  ought 
not  to  have  any  share  of  the  penalty. 

Sect.  10.  IV.  That  it  is  not  sufficient  to  shew,  that  the  seller 
had  not  been  in  possession,  &c.  a  year  before,  without  expressly 
averring  that  he  had  a  pretended  right  or  title,  because  that  is 
in  the  point  of  the  action. 

(a)  C.  Car.  233.      Sect.  11.   V.  That  it  is  not  (a)  sufficient  to  set  forth  the 

value  of  the  land  at  the  time  of  the  conveyance  executed,  with- 
out shewing  the  value  at  the  time  of  the  bargain,  because  the 
forfeiture  is  governed  by  the  latter. 


lit.  Rep.  369. 

B.  2.  c.  25.  8. 
101. 
Plowd.  84. 

C.  Car.  233. 
Dyer,  74. 
Con.  1  And. 
76. 


1  Jjton,  16^. 
1  Burr.  300. 


Lit.  Rep.  369. 
Dyer,  74.  • 
Plowd.  80.  88. 
C.  Car.  233. 


S 


6)  4  Co.  26. 
Lit  369. 
Moore,  655* 
Plowd.  80.  88. 
Dy.  74.  374. 
(c>Co.  Lit.  369. 
Con.  Mo.  266. 

Scr,  374. 
Co.  Lit.  369. 


Sect.  12. 
a  copyhold 
the  statute 
statute  are, 
within  the 
any  others 
made  with 


VI.  That  a  contract  for  (6)  customary  right  to 
estate,  or  for  a  lease  for  (c)  years,  is  as  much  within 
as  a  contract  for  the  fee  simple ;  for  the  words  of  the 

*'any  right  or  title!*  and  such  contracts  are  as  much 
mischief  intended  to  be  redressed  by  the  statute  as. 

can  be :  but  it  is  (of)  said,  that  a  lease  for  years, 
an  intent  to  try  the  title  in  ejectment,  is  not  within 

the 
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the  meaning  of  the  statute,  because  it  is  in  a  kind  of  course  of 
laWy  unless  it  be  made  to  a  powerful  man  to  sway  the  cause. 

Sect.  13.  VII.  That,  in  an  action  for  the  making  such  a  lease  for  Flowd.  81. 85. 
years,  it  is  not  necessary  precisely  to  set  forth  the  commence-  ^y^'»  ^^ 
ment  and  end  of  it,  because  the  plaintiff  is  supposed  to  be  a 
stranger  to  it. 

Sect.  14.  VIII.  That  a  lease  for  years  by  one  out  of  posses-  i  Leon.  166. 
sion,  being  made  off  t^^e  land,  is  as  nuich  within  the  statute  as  ^  ^^^'  ^^'  ^''" 
if  it  had  been  made  upon  the  land,  though  it  be  wholly  void  in 
law ;  for  it  is  a  lease  in  reputation,  and  taken  for  such  among 
the  vulgar,  and  tends  as  much  to  disquiet  the  possession  as  if  it 
had  been  effectual  in  law. 

Sect.  15,  IX.  That  no  conveyance  made  by  one  who  hath  B.  Main.  38. 
the   uncontested   i>ossession,    and    undisputed    absolute    pro-  ^^^*!*^®^' 

Erty  of  the  lands,  is  any  way  within  the  meaning  of  the  statute,  ^ 
cause  it  no  way  savours  of  maintenance,  and  can  be  prejudi- 
cial to  no  one ;  from  whence  it  follows,  that  a  disseisor  obtaming 
the  release  of  the  disseisee,  or  a  mortgagor  redeeming  his  land, 
are  in  no  danger  of  the  statute  in  respect  of  any  contract 
by  them  made  concerning  such  land,  after  such  a  release  or 
redemption. 

Sect.  \6.  X.  That  one  who  gains  the  possession  of  lands  Flowd.  88. 89. 
by  virtue  of  a  judgment  of  law  in  affirmance  of  an  ancient  title,  Moor,655. 
cannot  come  within  the  meaning  of  this  statute  in  respect  of 
any  lease  made  of  such  lands ;  for  it  can  never  be  imagined 
that  it  was  the  intent  of  the  statute  to  oblige  all  persons  who 
should  recover  their  lands  to  occupy  them  themselves,  which 
would  be  generally  inconvenient,  and  often  wholly  impracticable ; 
and  therefore  it  must  be  admitted  from  the  necessity  of  the 
case,  that  such  persons  may  lawfully  lease  their  lands  and 
houses  to  proper  tenants,  to  be  manured  and  occupied  for  the 
usual  rents  :  but  if  it  shall  appear  that  the  title  to  such  lands  is 
still  contested  notwithstandmg  such  recovery,  and  that  such 
lease  was  in  truth  designed  for  the  maintenance  of  the  title,  I 
can  see  no  reason  why  it  should  not  be  as  much  within  the  sta- 
tute as  any  case  whatsoever. 

However  there  seems  to  be  no  doubt,  but  that  if  a  disseisee  i  Leon.  166. 
enter  upon  a  disseisor,  being  in  possession  of  the  land  under  J^'^J*  ^j^eeoB 
a  pretended  title,  and  immediately  sell  it  to  a  stranger,  he  is  as  contrary. 
much  within  the  statute  as  if  he  had  been  out  of  possession  at 
the  time  of  such  sale ;  for  notwithstanding  his  entry  was  law- 
ful, and  he  had  both  the  absolute  property  and  possession  of 
the  land,  yet  inasmuch  as  the  disseisor  claims  a  title  to  it  which 
is  yet  in  dispute,  such  a  sale  by  the  disseisee  seems  within  the 
intent  of  the  statute,  which  meant  absolutely  to  restrain  all  per- 
sons from   transferring  their  disputed  titles   to  any   stranger 
whatsoever. 

But  it  is  said,  that  such  a  sale  by  a  father  to  his  son  and  heir  Savt]»  95. 96. 
apparent  is  excepted  out  of  the  general  purview  of  the  statute  \^^^^^ 
by  common  reason,  which,  by  the  ties  of  nature  as  well  as  of 
interest,  obliges  such  a  son  to  maintain  his  father ;  yet  it  hath 

been 
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been  bolden,  that  such  a  iTale  to  a  brother  of  the  half  blood  is 
within  the  statute. 

1  Leon.  167.  Sect.  !?•  XI.  It  is  said,  that  by  the  abovementioned  proviso, 

Sayil,  94. 96.     «  th^t  Q^e  who  is  in  lawful  possession  by  taking  the  yearly 

rents  or  profits  of  lands,  &c.  may  lawfully  buy  the  pretended 
right  of  any  other  person  by  reasonable  means/'  is  no  more 
than  the  law  would  have  implied,  if  it  had  not  been  expressed  ; 
for  such  a  contract  cannot  possibly  be  to  the  wrong  of  any  one, 
and  tends  rather  to  quiet  suits  than  to  promote  them. 

Co.  Lit  369.  And  from  the  like  reason  also  it  is  said,  that  a  disseisor  may 
lawfully  get  the  release  of  the  disseisee,  though  his  possession 
was  unlawful ;  and  it  seems  clear,  that  such  a  release  cannot 
come  within  the  meaning  of  the  statute,  if  the  disseisee  had.  the 
true  right,  and  no  other  had  any  pretence  of  title  to  th6  land ; 
for  in  such  case  it  is  clear,  that  the  end  of  the  release  is  not  for 
maintenance,  but  for  the  settlement  of  all  disputes  :  but  if  such 
a  disseisee  had  had  but  a  contested  title,  and  such  a  release 
were  intended  only  to  enable  the  disseisor  to  defend  himself 
with  the  dubious  title  of  his  disseisee,  surely  it  cannot  but  be  as 
much  within  the  meaning  of  the  statute,  as  any  conveyance  to 
one  wholly  out  of  possession. 

Co.  lit  369.  b.  However  it  seems  clear,  that  those  instances  in  the  said  pro- 
viso, by  which  it  is  shewn  how  it  shall  appear  that  the  persons 
who  are  permitted  to  contract  for  pretended  titles  are  in  pos- 
session, as  by  the  receiving  of  rent,  &c.  are  only  put  for  exam- 
ples, and  that  those  who  are  any  way  whatsoever  lawfuHy 
seised  in  possession,  reversion,  or  remainder,  are  within  the 
benefit  of  the  proviso ;  but  it  seems  clear,  that  they  can  only 
justify  the  taking  such  a  conveyance  as  will  strengthen  the 
estate  whereof  they  are  seised,  and  that  they  cannot  take  a 
covenant  from  a  stranger  to  convey  the  land  to  them,  when  he 
shall  have  recovered  it  on  a  pretended  right,  because  such  a 
covenant  seems  clearly  to  savour  as  much  of  maintenance^  as  if 
they  had  been  strangers  to  the  land. 

Sect.  18.  And  it  is  enacted  by  the  31  Eliz.  c.  5.  "s.  4.  ''That 
*'  the  offence  of  buying  titles  may  be  laid  in  any  county,  at  the 
*'  pleasure  of  the  informer." 


Of  Barratry. 
-MmOiem,  I"  treating  of  Barratry,  I  shall  consider, 

Speimu?  ^*  ^^^  ^^^^^  ^^  ^^^^  ^^  ^^  a  barrator. 

2.  In  what  manner  such  an  offender  is  to  be  proceeded 
against. 

3.  To  what  punishment'he  is  liable. 

As  to  the  First  Point,  viz.  Who  shall  be  said  to  be  a 
barrator. 

Bait.  p.  38.  Sect.  1.  It  seems,  that  a  barrator  is  a  commom  mover,  ex- 

p®-f*^26^*  .  citer,  or  maintainer  of  suits  or  quarrels,  either  in  courts,  or  in 

8  Coke,  36.  *i  ^    •  1  » 

Cio.  Jac.  btr     tue  country. 

Sect. 
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Seet.  2.  And  it  is  said  not  to  be  material^  ivbether  the  courts  co.  Lit  368. 
wber^in  such  suits  are  commenced  be  of  record  or  not,  or  whe-  8  Coke,  36. 
ther  such  quanrels  in  the  country  relate  to  a  disputed  title  of 
possessions  or  not ;  but  that  all  kinds  of  disturbances  of  the 
peace,  and  the  spreading  of  false  rumours  and  calumnies, 
whereby  discord  and  disquiet  may  grow  among  neighbours,  are 
as  proper  instances  of  barratry,  as  the  taking  or  keeping  the  pos- 
session of  lands  in  controversy. 

Sect.  3.  But  it  hath  been  holden^  that  a  man  shall  not  be  1 R.  Abr.  S55. 
adjudged  a  barrator  in  respect  of  any  number  of  false  actions  ^<x^eni,  98. 
brought  by  him  in  his  own  right.     However,  if  such  actions  be  ®   ^^^  ^' 
merely  groundless  and  vexatious,  without  any  manner  of  colour, 
and  brought  only  with  a  design  to  oppress  the  defendants,  I 
do  not  see  why  a  man  may  not  as  properly  be  called  a  barrator 
for  bringing  such  actions  himself,  as  for  stirring  up  others  to 
bring  them. 

Sect.  4.  But  it  seems,  that  an  attorney  is  in  no  danger  of  3  Mod  97. 9S. 
being  judged  guilty  of  barratry,  in  respect  of  his  maintaining 
another  in  a  groundless  action,  to  the  commencing  whereof  h6 
was  no  way  privy; 

Sect.  5.  Also  it  seems  clear,  that  no  one  can  be  a  barrator  In  a  Coke,  36. 
respect  of  one  act  only ;  for  every  indictment  for  such  a  crime 
must  charge  the  defendant  with  being  communis  barractator. 

Sect.  6.  It  seems  to  have  been  holden,   that  a  feme  covert  ^  m^u  39, 
cannot  be  indicted  as  a  common  barrator;   but  this  opinion  See  chap.  1. 
seems  Justly  questionable;  for  since  a  feme  covert  is  as  capable 
of  exating  quarrels,  in  the  frequent  repetition  whereof  the  notion 
of  barratry  seems  to  consist,  as  if  she  were  sole,  why  should  she 
not  as  properly  be  indictible  for  it. 

As  to  the  Second  Point,  viz.  In  what  manner  offenders  of 
this  kind  are  to  be  proceeded  against. 

Sect.  7.  It  is  enacted  by  34  £dw.  3.  c.  1.  '*  That  in  every 
^*  county  shall  be  assigned  for  the  keeping  of  the  peace  one 
'*  lord,  and  with  him  three  or  four  of  the  most  worthy  of  the 
**  county,  Sec.  and  that  they,  shall  have  power  to  restrain  offend- 
*'  ers,  rioters,  and  other  barrators,  and  pursue,  arrest,  take,  and 
*'  chastise  them,  according  to  their  trespass  or  offence ;  and  so 
*'  cause  them  to  be  imprisoned  and  duly  punished  according  to 
'^  the  law  and  customs  of  the  realm,  and  according  to  that 
*'  which  to  them  shall  seem  best  to  do  by  their  discretions  and 
"  good  advisement,  &c.'' 

Sect.  8.  It  seemeth  from  these  words,  that  justices'  of  peace,  Con.B.  s.  c.  8« 
as  such,  have  cognizance  of  barratry  without  any  other  commis-  ^  SQ.  39. 
sion;  sedauare,  for  the  contrary  opinion  seems  to  have  been  ^j^^^^^' 
holden  in  Koll's  Reports. 

Sect.  9*  However,  it  seems  clear,  that  no  general  indictment  1  Modern,  288. 
of  this  kind,  charging  the  defendant  with  being  a  common  oppres-  J^^'^-  ^|- 
sor,  and  disturber  of  the  peace,  and  stirrcr*up   of  strife  among 
neighbours,  is  good,  without  adding  the   words  communis  bar- 
ractator 
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ractator,  which  is  a  term  of  art  impropriated  by  the  law  to  this 
purpose. 

(«)9lLAb.79.  Sect.  10,  (a)  Also  it  seemeth  to  be  certain,  that  aft  indict- 
8*'  ment  of  barratry  conclading  contra  forman  statuti  is  good,  though 

C.Cv.34o!  ^^  statate  be  made  directly  agaiast  it,  but  only  for  the  puoisb- 
2  Keb.  409»     ment  of  it,  supposing  it  an  offence  at  common  law. 

C.  £lii.i48.  t  Sect.  11.  (b)  Also  it  hath  been  holden,  that  an  indictment 

(6)  s  Keb.  410.  of  this  kind  may  be  good,  without  alleging  the  offence  at  any 
r  ^^lL^^^a  certain  place,  because  from  the  nature  of  the  thing,  consisting 
s  Hale,  180.  '  ^  ^^  repetition  of  scTeral  acts,  it  must  be  intended  to  have 
Palmer'  450.      happened  in  several  places ;  for  which  cause  it  is  said,  that  a 

1  BoUe,295.      jrial  ought  to  be  by  a  jury  from  the  body  of  the  county. 

(e)  C.  Jac  527.  Sect.  12.  (c)  But  it  hath  been  resolved,  that  such  an  indict- 
ment is  not  good  without  concluding  contra  pacem,  S^c. ;  for  this 
is  an  essential  part  of  it. 

(i)  5  Mod.  18.  Sect.  13.  (d)  Also  it  seemeth  to  be  a  settled  practice  not  to 
iI^^y-490.  suffer  the  prosecutor  to  go  on  in  the  trial  of  an  indictment  of 

2  Atk?34o!^     this  kind,  without  giving  the  defendant  a  note  of  the  particular 

matters  which  he  intends  to  prove  against  him ;  for  otherwise 
it  will  be  impossible  to  prepare  a  defence  against  so  general 
and  uncertain  a  charge,  wnicb  may  be  proved  by  such  a  multi- 
plicity of  different  instances. 

-  As  to  the  Third  Point,  wz.  In  what  manner  offenders  of 
this  kind  are  to  be  punished. 

HuttoD,  104.  Sect.  14.  It  is  said,  that  if  they  be  common  persons,  they  are 

Ak^ii^ns.     ^^  ^^  ^neA  and  imprisoned,  and  bound  to  their  good  behaviour; 

and  if  they  be  of  any  profession  relating  to  the  law,'  that  they 
ought  also  to  be  further  punished  by  being  disabled  to  practise 
for  the  future. 

10*  Compounding  a  Penal  Action  by  Common  It^ormer. 

To  prevent  the  abuse  of  justice  by  common  informers,  and  to 
hinder  them  from  converting  popular  actions  into  instruments  of 
oppression,  the  statute  of  18  Eliz.  c.  5.  s.  1.  directs  that  every 
informer  on  any  penal  statute  shall  exhibit  his  suit  in  person, 
and  that  the  information  shall  be  marked  with  the  day,  month, 
and  year  when  it  was  exhibited;  and  then,  by  s.  S.»  enacts, 
**  That  no  such  informer  shall  compound  for  such  offence,  but 
**  after  answer  to  the  information;  nor  after  answer  but  by  con- 
sent of  the  court  in  which  the  suit  shall  be  depending;  and  if 
any  such  informer  shall  willingly  delay  suit,  or  shall  discontinue 
or  be  nonsuit,  or  have  the  matter  pass  against  him  by  verdict 
**  or  judgment,  the  informer  shall  pay  costs." 

And  by  s.  4.  **  If  any  person  (except  the  clerks  of  the  court 
^  only,  for  making  out  of  process  otherwise  than  is  above-ap- 
**  pointed)  shall  onend  insumgout  of  process,  making  of  compo- 
sition, or  other  misdemeanour,  contrary  to  the  statute,  or  shall 
by  colour  of  process,  or  without,  upon  pretence  of  any  penal 
law,  make  any  composition,  or  take  any  money,  or  promise, 
"  without  consent  of  some  of  the  courts  at  Westminster;  he  shall 
**  stand  in  the  pillory  two  hours  (now  abolished)^  and  shall  for 
'*  ever  be  disabled  to  pursue  upon  any  statute,  popular  or  penal, 

*'  and 
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'^  and  shall  also  forfeit  ten  pounds^  one  half  to  die  queen^  and 
*'  the  other  half  to  the  party  grieved." 

It  has  been  held,  upon  a  conference  among  the  judges,  that 
this  statute  applies  to  the  case  of  a  person  compounding  with-  ^)Chetwynd'8 
out  leave  of  the  court,  even  when  no  process  is  depending  in     ^13]'*  ^' 
court,  (a)    But  it  does  not  apply  to  informations  sued  before  (6)r.v.  Critp, 
magistrates,  (b)  1 B.  &  A.  382. 

There  is  a  saving  by  sect.  5.  that  it  shall  be  lawful  for  any  per- 
son grieved  by  maintenance,  champerty,  buying  of  titles,  or  em- 
bracery, to  pursue  upon  any  of  the  statutes  against  maintenance, 
&c. 

11.  Breach  of  Prison,  Rescue,  Escapes,  8^c. 

Breach  of  prison,  rescue,  escapes,  and  the  hinderance  of  bring- 
ing offenders  to  justice,  which  are  all  offences  against  the  public 
justice  of  the  kingdom,  are  considered  of  hereafter  in  the  Second 
Book,  c.  17,  18,  19,20,21. 

Taking  a  reward  to  restore  stolen  goods,  and  advertising  for 
restoration  of  stolen  goods,  have  been  before  noticed  in  the 
chapter  of  Larceny  {viae  ante,  p.  247*  249«) 


CHAP.  XXVIIL 
OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

1.  Surety  of  the  peace,  and  surety  for  good  behaviour. 

2.  Affirays. 

3.  Forcible  entries  and  detainers. 

4.  Riots,  routs,  and  unlawful  assemblies:  and  herein. 

Of  riots  generally — Of  felonious  riots,  by  remaining  to- 
gether to  the  number  of  twelve,  after  proclamation  to 
disperse-— Of  seditious  assemblie»-«-Of  moss-trooping 
— Unlawful  hunting  and  poaching-— Of  riotously  pre* 
venting  ships  being  loaded— -and,  Kiotously  destroying 
manu&ctones. 

5.  Threatening  letters. 

6.  Libels. 

1.  Surety  of  the  Peace,  and  Surety  for  Good  Behaviour. 

Inferior  offences  either  amount  to  an  actual  disturbance  of  the 
peace,  or  do  not. 

I  shall  here  shew  what  security  may  be  had  against  the  breach 
of  the  peace. 

First,  By  surety  for  keeping  the  peace. 

Secondly,  By  surety  for  the  good  behaviour. 

As  to  Surety  for  heefing  the  Peace,  I  shall  consider  the  fol- 
lowing particiUars: — 

1 .  In  what  cases  it  ought  to  be  taken  ex  officio. 

2.  At  whose  request  it  ought  to  be  granted* 

3.  Against 
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3.  Against  whom  it  ought  to  be  granted. 

4.  For  \vhat  cause  it  is  grantable. 

5.  In  ivhat  manner  it  is  grantable  by  the  courts  of  Chancery 
and  King's  Bench. 

6.  In  what  manner  it  is  grantable  by  a  justice  of  peace. 

7.  In  what  manner  the  process  for  it  ought  to  be  executed. 

8.  How  such  process  may  be  superseded. 

9.  What  ought  to  be  the  form  of  a  recognizance  for  this  purpose. 

10.  How  such  a  recognizance  may  be  discharged. 

11.  How  such  a  recognizance  ought  to  be  certified  and  pro- 
ceeded upon. 

12.  How  it  may  be  forfeited. 

As  to  the  First  Point,  viz.  In  what  cases  surety  of  the 
peace  ought  to  be  taken  ex  officio, 

Dalt  C.67. 158.  Sect.  1.  It  seems,  that  any  justice  of  peace  may«  according  to 
^VA*  ^^'^^^  ^^*  discretion,  bind  all  those  to  the  peace  who  in  his  presence 
B.  Peace,  7, 8.  s^^'  make  any  affray,  or  shall  threaten  to  kill  or  beat  any  person, 
Cromp.  tss.  or  shall  contend  together  with  hot  words,  or  shall  go  about  with 
^^%  unusual  weapons  or  attendants,  to  the  terror  of  the  people. 

Foster,  155.  And  also  all  such  persons  as  shall  be  known  by  him  to  be 

common  barrators : 

And  also  all  those  who  shall  be  brought  before  him  by  a  con- 
stable for  a  breach  of  the  peace  in  the  presence  of  such  con- 
stable : 

And  all  such  persons  who,  having  been  before  bound  to  keep 
the  peace,  shall  be  convicted  of  having  forfeited  their  recogni- 
zance. (1) 

As  to  the  Second  Point,  wz.  At  whose  request  the  surety  of 
the  peace  ought  to  be'  granted. 

Dait.c68.  '  Sect.  2.  It  seems  agreed  at  this  day,  that  all  persons  whatso- 
Lamb.  78, 79.  ever,  uoder  the  king's,  protection,  being  of  sane  memolry,  whether 
Crom.  1S3,1S4.  ^^y  ^^  natural  smd  good  subjects,  or  aliens,  or  attainted  of  trea- 

son,  8cc«  have  a  righrto  demand  surety  of  the  peace. 
Dalt.  c.  68.   ,        Sect.  S.  But  it  has  been  questioned  whether  Jews  or  Pagans, 
4  Coinm?'s50.    ^^  persons  attainted  o( pramunire,  have  a  right  to  it  or  not. 
RcgHtet,  89.  Sect,  4.  However  it  is  certain,  that  a  wife  may  demand  it 

3  iSeb.  8. 4S3.  against  her  husband  threatening  to  beat  her  outrageouslyi  and 
Castt^         that  a  husband  also  may  have  it  against  his  wife.  (2) 

Sttrange,  1207.  Dalt.  c.  68.  Lamb.  78.  Crom.  135.  9  Lev.  It8.  F.  N.  B.  80.  Bex  v.  A.  B. 
Bowes.  1  Tem  Bep.  696.    Bex  v.  Earl  Ferrers,  1  Barr.  6S5. 

As  to  the  Thibd  Point,  viz.  Against  whom  the  surety  of  the 
peace  ought  to  be  granted, 

Sect. 

(1)  Conservators  of  the  peace  also  may  grant  ever  called  them  conservators  of  the  peace  from 

surety  according  to  their  discretion.    4  Barr,  250.  the  beginning  of  time  down  to  that  decision.  11  St. 

And  this  seens  to  have  been  the  principal  duty  of  Tr.  Sl7. 

a  conservator.     11  St  Tr.  916.     A  secretary  of         (f)  But  if  the  marriage  be  then  a  sobject  of 

state,  therefore,  or  a  privy  councillor,  never  bind  judicial  litigation  in  the  ecclesiastical  court,  the 

to  the  peace  or  the  good  behaviour ;  for  they  are  court  before  which  the  recognisance  is  taken  will 

not,  as  such,  Conservators  of  the  peace.     Lord  order  it  to  be  spedallv  worded,  so  as  not  to  carry 

Holt  indeed,  m  the  case  of  Kendal,  Roe,  and  an  admission  on  the  moe  of  it  of  the  fact  of  the 

others,  so  cooiidered  tliem;  but  Lord  Gamdxw  marriage.    Str.  ItSl, 
afiirms,  that  no  treMise,  caie,  leoord,  or  statute  has 
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Sect.  5.  There  seems  to  be  no  doubt  but  that  it  ought,  upon  Dalt.  c.  68. 
a  just  cause  of  complaint^  to  be  granted  by  any  justice  of  peace  Lamb.8ij8«. 
against  any  person  whatsoever,  under  the  degree  of  nobility,  be-  3  Keb.'4S3. 
ing  of^sane  memory,  whether  he  be  a  magistrate  or  private  per-  2  Lev.  128. 
son,  and  whether  he  be  of  full  age,  or  under  age>  &c.     But  in-  See  the  books 
fants  HXkd  femes  covert  ought  to  find  security  by  Aeir  friends,  and  ^^^J.*^*^', 
not  to  be  bound  themselves;  and  the  safest  way  of  proceeding  0^,^0^*26.  ^ 
against  a  peer^  is  by  complaint  to  the  court  of  Chancery  or 
King's  Bench.  (S) 

As  to  the  Fourth  Point,  viz.  For  what  cause  the  surety  of 
the  peace  is  grantable. 

Sect.  6.  It  seems  clear,  that  wherever  a  person  has  just  cause  Dalt  c.  er. 
to  fear  that  another  will  bum  his  house,  or  do  him  a  corporal  Lamb.  82. 
hurt,  as  by  killing,  or  beating  him,  or  that  he  will  procure  others  1  l^'.i^'. 
to  do  him  such  mischief,  he  may  demand  the  surety  of  the  peace  2  Lev.  228. 
against  such  person;  and  that  every  justice  of  peace  is  bound  to  ]^^-®*  ^^' 
grant  it,  upon  the  party's  giving  him  satisfaction  up6n  oath  that  j^^,.  3^^ 
he  is  actually  under  such  fear;  and  that  he  has  just  cause  to  be  Godb.  215. 
so,  by  reason  of  the  other's  having  threatened  to  beat  him,  or  ^  ^^^'  *^« 
lain  in  wait  for  that  purpose ;  and  that  he  does  not  require  it  out 
of  malice,  or  for  vexation. 

Sect.  7*  It  seems  also   the  better  opinion,  that  he  who  is  Dalt  c.  67. 
threatened  to  be  imprisoned  by  another  has  a  right  to  demand  Lamb.  8S,  83. 
the  surety  of  the  peace;  for  every  unlawful  imprisonment  is  an  ^£^,4,  pi,  4, 
assault  and  wrong  to  the  person  of  a  man :  and  the  objection,  b.  Peace,  22. 
that  one  wrongfully  imprisoned  may  recover  damages  in   an  Crom,  1S4. 
action,  &c.,  and  therefore  needs  not  the  surety  of  the  peace,  is  as 
strong  in  the  case  of  battery  as  imprisonment ;  and  yet  there  is 
no  doubt,  but  that  one  threatened  to  be  beaten  may  demand  the 
surety  of  the  peace.  (4) 

As  to  the  Fifth  Point,  viz.  In  what  manner  such  surety  is 
grantable  by  the  courts  of  Chancery  and  King's  Bench. 

Sect.  8.  It  is  enacted  by  21  Jac.  1.  c.  8.  "That  all  process  See  1  Lev. 53. 
"  for  the  peace  or  good  behaviour  to  be  granted  or  awarded  out  ^S^'^J'^ 
"  of  the  same  courts,  or  either  of  them,  against  any  person  or  Muilineux's 
persons  whatsoever,  at  the  suit  of,  or  by  the  prosecution  of  any  case,  Comb, 
person  or  persons  whatsoever,  shall  be  void  and  of  none  effect,  ^^' 
unless  such  process  shall  be  so  granted  or  awarded,  upon  mo- 
tion first  made  before  the  judge  or  judges  of  the  same  courts 
respectively  (sitting  in  open  court,  and  upon  declaration  in 
writing,  upon  their  corporal  oaths,  to  be  then  exhibited  unto 
them,  by  the  parties  which  shall  desire  such  process),  of  the 
causes  for  which  such  process  shall  be  granted  or  awarded 
by  or  out  of  the  said  courts  respectively,  and  unless,  that  such 
motion  and  declaration  be  mentioned  to  be  made  upon  the 
*^  back  of  a  writ ;  the  said  writings  there  to  be  entered  and  re- 
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(3)  It  \%  said,  that  the  fear  of  one  cannot  be  the  King  o.  Nettle,  &c.  MSS.    See  alio  4  Com.  Dig. 

fear  of  another,  and  therefore  every  recognizance  "  Justices  of  Peace,"  (B.  6.) 
roust  be  separate.  Palt  18.    But  in  Mich.  23  Geo.  (4)  And  althougb  the  fact  from  which  the  fear 

2.  B.  R.  the  court  allowed  three  women  to  file  arises  be  pardoned,  the  court  will  receive  it  as  a 

joint  articles  of  the  peace  against  three  men.   The  ground  to  grant  the  secaritj  upon.  Str.  473.     « 
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**  main  of  record;  and  that  if  it  ahall  afterwards  appear  unto  the 
^*  said  courts^  or  either  of  them  respectively^  toat  the  causes 
''  caressed  in  such  writings^  or  any  of  them,  be  untrue,  that 
^'  then  the  judge  or  judges  of  the  said  courts,  or  either  of  theni 
^  respectively,  shall  and.  may  award  such  costs  and  damages  upon 
'^  the  parties  grieved,  for  their,  or  any  of  their  wrongful  vexations 
*'  in  that  behalf,  as  they  shall  think  fit ;  and  that  the  party  or 
**  parties  so  offending  shall  and  may  be  committed  to  prison  by 
''  such  judge  or  judges,  until  he  or  they  pay  the  said  costs  and 
**  damages  J[5) 

As  to  the  Sixth  Point,  viz.  In  what  manner  such  surety  is 
grantable  by  a  justice  of  peace. 

14H.7. 8»9, 10.  Sect*  9.  It  seemeth  certain,  that  if  the  person  to  be  bound  be 
9  £d.  4.  3.  in  the  presence  of  the  justice,  he  may  be  immediattely  committed, 
Eimb^ss'^'aa^*  unless  he  offer  sureties;  and  from  hence  it  follows,  i fortiori, 
Dalt.'c.  69.  that  he  may  be  commanded  by  word  of  mouth  to  find  sureties, 
2  Wil9. 158.       tnd  committed  for  his  disobedience ;  but  it  is  said,  that  if  he  be 

absent,  he  cannot  be  committed  without  a  warrant  from  some 
justice  of  peace,  in  order  to  find  sureties,  and  that  such  warrant 
ought  to  be  under  seal,  and  to  shew  the  cause  for  which  it  is 
granted,  and  at  whose  suit;  and  that  it  may  be  directed  to  any 
indifferent  person.  (6) 

As  to  the  Seventh  Point,  viz.  In  what  manner  the  process 
for  the  peace  ought  to  be  executed. 

i^'b.  209.290.  Sect.  10.  It  seems  needless  to  ^ive  a  particular  account  of  the 
6  Mod.  4S.  execution  of  the  writ  of  suppUcavit,  because  I  do  not  find  that  it 
s^'  ^^h^'  is  much  in  use  at  this  day,  and  therefore  I  shall  refer  the  reader 
2  KebTW      ^^  ^^^  purpose  to  Fitzherbert's  Natura  Brevium,  fol.  80,  &c.(7) 

1  Sid.  67.'    1  Lev.  53. 

But  as  to  the  execution  of  a  warrant  of  a  justice  of  the  peace, 
the  following  rules  are  to  be  observed. 

Sect. 


(5)  A  peer  or  peeress  cannot  be  bonnd  over  iu 
any  other  place  than  the  courts  of  King's  Bench  or 
Chancery.  4  Comm.  251.  A  peeress  may  demand 
surety  against  her  lord,  as  in  uie  cases  of  the  Mar- 
quis of  Carmarthen,  Foster,  S59.  Lord  Vane, 
Str.  1302.  Eail  of  Stamford,  Hardw.  Cases,  74. 
Earl  Ferrers,  Burr.  631.  703.  Lady  Strathmore, 
£as.  25  Geo.  3.  1  Term  Rep.  696.  Lord  Howard, 
11  Mod.  109.  3  Burr.  1922.  The  articles  also 
must  be  verified  by  the  oath  of  the  exhibitant;  an 
affirmation  therefore  is  not  sufficient.  Str.  527.  12 
Mod.  243.  Nor  will  the  court  permit  the  truth  of 
the  allegations  to  be  controverted  by  the  defendant, 
but  win  order  security  to  be  takeil  immediately,  if 
no  objections  arise  upon  the  face  of  the  articles 
themselves.  Str.  1202.  (K.  o.  H.  Dogherty,  E.R. 
13. 171.)  But  if  on  an  application  for  the  assist- 
ance of  the  court  to  enforce  the  subsequent  pro- 
cess, the  articles  should  manifestly  appear,  from 
the  corroborated  affidavit  of  the  defendant,  to  have 
been  a  malicious,  voluutary,  and  gross  perjury,  the 
court  will  resist  the  application,  and  coroiuit  the 
offender.  2  Burr.  806.  3  Burr.  1922.  Nor  will 
the  court  receive  articles  of  the  peace,  if  the  par- 
ties live  at  a  distance  in  the  country,  unless  they 
have  previously  made  application  to  a  justice  in 


the  neighbourhood.  2  Burr.  780.  And  if  the 
court  do  receive  them,  the  secondary  may  indorse, 
the  attachment  in  the  sum  required,  and  order  a 
justice  of  the  country  to  take  me  security.  2  Burr. 
1039.  1  Black.  233.  Or,  if  very  particolar  di^ 
cumstances  attend  the  case,  the  court  will  compel, 
the  justices  by  tiuDuiofmtf.  Strange,  835.  But  that 
this  is  a  singular  instance,  vide  Siayer,  253. 

(6)  A  justice  camiot  enjoin  another  to  keep  the 
peace  under  a  penalty,  3  Com.  Dig.  370.  nor 
commit  for  not  finding  security,  until  the  par^has 
been  required,  and  has  refused  so  do.  Per  Pratt, 
Kmgv.  Vi^iiks,£.  3Geo.3. 

(7)  If  there  be  no  proceedUi^  on  a  suppUeavU 
within  a  year,  the  recognizance  is  of  course  dis- 
charged; and  if  the  party  be  committed  after  the 
expuRation  of  that  time,  he  shall  be  discharged  upon 
veiT  slight  security.  Fitzg.  268.  If  taken  below^ 
and  the  party  appear  pursuant  to  the  condition,  no 
indictment  being  lodged,  he  must  be  discharged. 
Hard.  Ca.  But  the  court  in  discretion  may  repose 
to  discharge  a  recognizance,  even  though  the  exhi- 
bitant appear  and  consent;  for  a  breach  against 
any  other  person  is  equally  a  forfeiture.  11  Mod. 
109. 
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Sed.  1 U  First,  It  can  be  executed  onlj  by  the  persgnfl  to  lamii.  89. 
wfaoin  it  is  directed^  or  some  of  them»  unless  it  be  directed  to  the 
slietiffy  who  may,  either  by  parole,  or  by  precept  in  writing, 
authorize  an  officer  sworn  and  known,  to  serve  it,  but  cannot 
empower  any  other  pe^on  without  a  precept  in  writing. 

Sect.  12.  SECONDLY,  If  the  warrant  be  made  in  the  common  L.  QoiDto, 
form,  directing  the  officer  to  cause  the  party  complained  of  to  ^^*-  ^*'  ^^* 
come  before  some  justice  of  the  peace  to  find  sufficient  surety,  is.         ^^' 
Sec.,  and  if  he  shall  refuse  so  to  do,  to  convey  him  immediately  Ddt.  c.  69. 
to  i>rison,  without  expecting  any  further  warrant,  until  he  shall  ^^«  90, 9i. 
willingly  do  the  sanie.  Sic.,  the  officer  who  serves  it,  before  he  5Co.  5^ 
makes  any  arrest,  ought  first  to  require  the  party  to  go  with  him,  6  Co.  5^ 
and  find  sureties  according  to  the  purport  of  the  warrant;  but 
upon  his  refusal  to  do  either,  he  may  carry  him  to  the  gaol  by 
force  of  the  same  warrant  without  more. 

Sect.  13.  Thirdly*  If  the  warrant  specially  direct,  that  the  Daltc.69. 
party  ^hall  be  brought  before  the  justice  who  made  it,  the  officer  Brook,  Fdse 
ought  not  to  carry  him  before  any  other.    But  if  the  warrant  be  ^™P"^^"®"*» 
general,  to  bring  him  before  any  justice  of  peace,  &c.  the  officer  21* H.  7. 21. 
has  the  election  to  bring  him  before  what  justice  he  pleases,  and  l^^^*  ^»  95, 
may  carry  him  to  prison  for  refusing  to  find  surety  before  such 
justice. 

«  ^ 

As  to  die  Eighth  Point,  viz.  How  such  process  may  be 
superseded. 

Sect.  14.  It  is  said,  that  if  one  who  fears  that  the  surety  of  the  paic.  c.S9.. 
peace  will  be  demanded  against  him,  find  sureties  before  any 
justice  of  the  peace  of  the  same  county,  either  before  or  after  a 
warrant  is  issued  against  him,  he  may  have  a  supersedeas  from 
such  justice,  which  shall  discharge  him  from  arrest  from  any 
other  justice,  at  the  suit  of  the  same  party,  for  whose  security 
he  has  given  such  surety.     Also  it  is  said,  that  an  appearance  Lamb.  112,  lis. 
upon  recognizance  for  the  peace  may  be  quper/seded,  by  finding  See  i  R.  Abr. 
sureties  in  the  Chancery  or  King's  Bench,  and  purchasing  a  writ  ^^' 
testifying  the  same.     But  this  practice  having  often  been  abused 
by  turbulent  persons,  who,  deservedly  fearing  to  be  bound  to  the 
peace  or  good  behaviour,  by  justices  of  peace,  would  procure 
themselves  to  be  bound  thereto  in  the  said  courts,  uppn  insuffi- 
cient sureties,  or  upon  the  colourable  prosecution  of  some  per- 
son who  would  be  ready  at  all  times  to  release  them  at  tneir 
pleasure,  whereupon  writs  of  supersedeas  had  been  often  directed 
to  justices  of  peace,  commandmg  them  to  forbear  to  arrest  the 
parties  for  such  causes,  by  reason  whereof  such  turbulent  per-- 
sons  used  to  misdemean  themselves  among  their  neighbours  with 
impunity^  as  it  is  recited  by  21  Jac.  1.  c.  8.   it  is  thereupon 
enacted  by  the  said  statute,  "  That  all  writs  of  supersedeas  to  be 
granted  out  of  either  of  the  said  courts,  shall  be  void,  unless 
such  process  be  granted  upon  motion  in  open  court  first  made, 
&c.  upon  such  sufficient  sureties  as  shall  appear  unto  the  judge  2  Chan.  Rep. 
or  judges  of  the  same  court  respectively,  upon  oath,  to  be  ^^- 
^  assessed  at  five  pounds  lands,  or  ten  pounds .  in  goods,  in  the 
^  subsidy  book,  at  the  least;  which  oaths,  and  the  names  of  such 
'^  sureties,  with  the  places  of  their  abode,  and  where  they  stand       . 
VOL.  I,  II  -       "  so 


« 
€< 


482  OFFENCES  AGAINST  PUBLIC  PEACE.  Bk.  1. 


4< 


60  assessed  in  the  subsidy  books,  shall  be  entered,  and  remain 
of  record  in  the  same  courts;  and  unless  it  shall  also  first  ap* 
pear  unto  the  said  judge  or  judges,  from  whom  such  superse- 
deas  is  desired,  that  the  process  of  the  peace  or  good  behaviour 
'*  is  prosecuted  against  him  or  them,  de^siring  such  supersedeas 
"  bondjide,  by  some  party  grieved,  in  that  court,  out  of  which 
".such  supersedeas  is  desired  to  be  so  awarded  and  directed.'' 

As  to  the  Ninth  Point,  viz.  What  ought  to  be  the  form  of 
such  a  recognizance. 

Sect.  15.     If  it  be  taken  in  pursuance  of  a  writ  of  supplicavit. 
Lamb.  100,101.  jj  mygj  ^^  wholly  governed  by  the  directions  of  such  writ;  but  if 
(a)  The  court  of  it  be  taken  before  a  justice  of  peace,  upon  a  coihplaint  below,  it 
king's  bench,  on  sc^ms  that  it  may  be  regulated  by  the  discretion  of  such  justice, 
pearo'behi^ex-  ^^^^  ®*  *^  ^^^  number  and  sufficiency  of  the  sureties,  and  the 
hibited,  have      largeness  of  the  sum,  and  the  continuance  of  the  time,  for  which 
power  to  reqaire  the  party  shall  be  bound.     And  it  hath  been  said,  that  a  re- 
l^Ltoof  time  as  cognizance  to  keep  the  peace  as  to  A.  B.  for  a  year,  or  for  life,  or 
they  shall  think  without  expressing  any  certain  time  (a)  (in  which  case  it  shall  be 
necessary  for  the  intended  to  be  for  life),  or  without  fixing  any  time  or  place  for  the 
Sieroacf^^'Ret  party's  appearance,   or  without  binding  him  to  keep  the  peace 
«.  Bowes,  1       against  all  the  king's  people  in  general,  is  good. 
Term  Rep. 696.       g^^^  jg      jjo^ever,  it  seems  to  be  the  safest  way  to  bind  the 
s  Com.  Dig.      party  to  appear  at  the  next  sessions  of  the  peace,  and  in  the  mean 
^7^-  time  to  keep  the  peace  as  to  the  king,  and  all  his  liege  people, 

DaTtc.  124.      especially  as  to  the  party,  according  to  the  common  form  of  pre- 
cedents. 

As  to  the  Tenth  Point,  viz.  How  such  a  recognizance  may 
'  be  discharged. 

(6)  B.  Peace,  Sect.  !?•     It  seems  agreed,  that  it  may  be  discharged  by  the 

i V  7  1 10  ^®™*8e  of  the  (b)  king  in  whose  reign  it  was  taken,  or  of  the  (c) 
(015H.7.  i.  principal  party  who  was  bound  thereby,  if  it  were  not  forfeited 
13-  before.    Also  it  hath  been  hblden,  that  it  may  be  discharged  by 

Daitx  71^^*     ^®  ^^^  release  of  the  party  at  whose  complaint  it  was  taken,  be- 

1  Lev.  235.  i^g  certified  together  with  it.  But  this  may  justly  be  questioned, 
(a)  Lamb.  110.  because  the  recognizance  is  not  to  the  subject,  but  to  the  king, 
Crom  139  169  ^^^  Consequently  cannot  be  discharged  by  the  subject,  who  is  not 
144. '  '  *  party  to  it.  However,  such  a  release  will  be  a  good  induce- 
11  H.  7. 12.  ment  to  the  court,  to  which  such  a  recognizance  shall  be  certified, 
B^  ?  c  ^  ^^  discharge  it ;  and  so  also  will  the  non-appearance  of  the  party 
64.  c.  37.  s.  54.  at  whose  Complaint  it  was  taken,  in  order  to  pray  the  continuance 

2  Vent.  131.  of  it.  And  yet  it  is  said,  that  the  sessions  in  that  case  may,  in 
iLev^^o  ^^^^^  discretion,  refuse  to  discharge  it.  However,  it  is  certain 
C.Jac.282!  that  such  a  recognizance  cannot  be  pardoned,  or  released  by  the 
Yelv.  207.         king,  before  it  is  broken,  because  the  subject  has  a  kind  of  interest 

sfr.^35  ^^^*  ^"  ^^'  ^^^  ^'^^  ®^^^'  ^^^^  ^^®  sureties  are  not  discharged  by  their 
2  P.  Wiil.  202.  death,  but  that  their  executors.  See.  continue  bound  as  their  testa- 
2  Burr.  703.  '  tors,  &c.  Were. 

As  to  the  Eleventh  Point,  viz.   How  such  a  recognizance 
ought  to  be  certified  and  proceeded  upon. 

Lamb.  Ill,  112.  Sect.  18.  If  it  be  taken  by  force  of  a  writ  of  supplicavit,  it 
DaJt.  c  70         needs  not  be  certified  till  the  justice  receive  a  writ  of  certiorari 

to  that  purpose  ;  but  if  it  be  taken  upon  a  complaint  below,  it 

must 
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must  be  eertified,  sent,  or  brought  to  the  next  session  of  the  HU.  i.  Geo.  i. 
the  peace  by  force  of  3  Hen.  7.  c.  1.  that  the  party  so  bound  may  ^recd^°™^*' 
be  called ;  and  by  the  same  statute^  **  If  the  party  then  make  de- 
*'  faulty  the  same  default  shall  be  recorded,  and  the  same  recog- 
**  nizance»  with  the  record  of  the  default,  shall  be  certified  into  the 
"chancery,  king's  bench,  or  exchequer."     However,  if  the  party 
have  any  excuse  for  his  not  appearing,  it  seems  that  the  sessions 
is  not  bound  pieremptorily  to  record  his  default,  but  may  equitably 
consider  of  the  reasonableness  of  such  excuse.     And  it  is  s^id,  Sayer,  253. 
that  the  sessions  cannot  in  any  case  proceed  against  the  party  for  Dalt  c.  7i. 
a  forfeiture  of  his  recognizance,  either  in  respect  of  his  not  ap-  ^1^'  ^^^' 
pearing  or  breaking  the  peace  ;  but  that  the  recognizance  in  such  c.  Jac.  598. 
case  ought  to  be  removed  into  some  of  the  king's  courts  of  West-  i  R.  A.  900. 
minster-Hall,  who  shall  proceed  by  scire  facias  upon  such  re-  ^^^^^>  ^• 
cognizance,  and  not  by  indictment,  &c. 

Sect*  19*  It  seeroeth  that  in  a  scire  facias  upon  such  a  recog-  3  Balst  120. 
nizance,  it  is  sufficient  to  lay  the  fact  alleged  for  the  breach  Whether  such 
thereof,  as  having  been  done  contra pacem,  without  using  the  tilew^cda'voii 

words  vi  et  armis,  which  the  ses- 

sions was  holden,  till  wliich  the  party  was  bound  to  keep  the  peace,    ^fo*  Car.  1S8. 

As  to  the  Twelfth  Point,  viz.  How  such  recognizance  may 
be  forfeited. 

Sect*  20.    There  is  no  doubt  but  it  may  be  forfeited  by  any  ac-  %X^^V^* 
tual  violence  to  the  person  of  another,  whether  it  be  done  by  the  Lamb,  irr, 
party  himself,  or  by  others  through  his  procurement,  as  man-  iS8. 
slaughter,  rape,  robbery,  unlawful  imprisonment,  &c,  S^yer,  139. 

Sect.  21 .     Also  it  hath  been  holden,  that  it  may  be  forfeited  by  j)^^  ^  73'    *^' 
any  treason  against  the  person  of  the  king ;  and  also  by  any  un-  s  H.  7^9,  seems 
lawful  assembly  in  terrorem  populi ;  and  even  by  words  directly  °?*?JT***^*  «^ 
tending  to  a  breach  of  the  peace,  as  by  challenging  one  to  fight,  t^^  £^[  ^j^^l 
or  in  his  presence,  threatening  to  beat  him,  See.  C.  Car.  498, 

499.  See  the 
books  cited  in  the  following  section,  and  t  R.  Abr.  545.    PI.  f ,  S,  4, 5,  6,  7,  8.  547.  £.  S. 

Sect.  22.     However,  it  seems  that  it  shall  not  be  forfeited  by 
bare  words  of  heat  and  choler,  as  the  calling  a  man  knave,  teller  Sajer,  140. 
of  lies,  rascal,  or  drunkard  ;  for  though  such  words  may  provoke 
a  choleric  man  to  break  the  peace,  yet  they  do   not  directly  C.Eli«.  86. 
challenge  him  to  it,  nor  does  it  appear  that  the  speaker  designed  ^  ^  ^9^ 
to  carry  his  resentment  any  farther.     And  it  has  been  said,  that  %vr. 
even  a  recognizance  for  the  good  behaviour,  shall  not  be  forfeited  Palmer,  if6. 
for  such  words;  from  whence  it  follows  d, fortiori,  that  a  recog- 
nizance for  the  peace  shall  not. 

.    Sect.  23.     Also  there  are  some  actual  assaults  on  the  person 
pf  another,  which  do  not  amount  to  a  forfeiture  of  such  a  recog- 
nizance ;  as  if  an  (a)  officer,  having  a  warrant  against  one  who  w^  ^'  *•  ^ 
will  not  suffer  himself  to  be  arrested,  beat  or  wound  him  in  the  (6)i>Bitc.Vt. 
attempt  to  take  him ;  or  if  a  {b)  parent  in  a  reasonable  manner  Crom.  1S6. 
chastise  his  child,  or  a  master  his  servant,  (c)  being  actually  in  his  ^\?f  Jl*/'  *^' 

1  •  #»v         I        1  !•         II'-         1  Sid.  176, 

service   at  the  time ;  or  a  (a)  schoolmaster  his  scholar,  or  a  (d)  Sum.  31. 
e)  gaoler  his  prisoner,  or  even  a  {f)  husband  his  wife,  as  3ome  1  Sid.  177. 

says  y  (e)  Dalt.  c.  72. 
(/)  Crom.  «8. 1S6.    F.  N.  B.  80.     Hutlcy,  149.    Con.  1  Sid.  1  IS  116. 
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(a)  St  Am.  96.  say;  or  if  (a)  one  confine  a  friend  who  is  mad,  and  bind  and 
8  R.  A.  546.  )y^Qi  him^  g^,  IQ  guch  a  manner  as  is  proper  in  such  circum- 
ma  jtc/is*.  stances  ;  or  if  a  man  (b)  force  a  sword  firom  one  who  offers  to 
2  R.  A.  546.  kill  another  therewith  ;  or  if  a  man  gently  lay  his  luinds  upon 
(£>  3H.4.6.8.  another,  and  thereby  stay  iatq,  from  inciting  a  dog  against  a  third 
C?Jac.^«36.'  person;  or  if  (c)  I  beat  one  (without  (rf) wounding  him,  or  throw- 
C.  C«r.  1S8,  ing  at  him  a  dangerous  weapon)  who  wrongfully  endeavours  with 
1^  H,  6. 31.  violence  to  dispossess  me  of  my  land,  or  goods ;  or  the  goods  of 
11  Ed.  4.  S8.  another  delivered  to  me  to  be  kept  for  him,  and  will  not  desist 
KeUw.  92.  upon  my  laying  my  hands  gently  on  him,  and  disturbing  him ;  or 
^rTa^^t  if  a  man  beat,,(0  or,  as  some  say,  wound,  or  maim  one  who 
548,  549.  '  makes  an  assault  upon  his  person,  or  that  of  his  (jT)  wife,  parent, 
PalLs,  6.  child,  or  master,  especially  if  it  appear  that  he  did  all  he  could 
S3"'  ^rk'  ^  avoid  fighting  before  he  gave  the  wound ;.  or  if  a  (g)  man  fight 
(d>  sBolL  Abr.  with  6r  beat  one  who  attempts  to  kill  any  stranger ;  or  if  a  man 
548.  even  (A)  threaten  to  kill  one  M^ho  puts  him  in  fear  of  death  ia 

$»  S  ^l9a.^'  such  a  place  where  he  cannot  safely  fly  from  him ;  or  if  one  ( t ) 
95  £d!  3. 48*     imprisou  those  whom  he  sees  fighting,  till  the  heat  is  over. 

8H  4.  8. 

9  Ed.  4.  48.  IS  Ed.  4.  6.*  B.  Tort  Dem.  57.  1  Sd.  U6.  Kely.  128.  S  R.  Abr.  547.  1  Keb. 
884. 9fl.  ft  In>t  ^16.  (f)  35  H.  6. 50, 51.  10  H.  6. 31. 66,  It  Ed.  4.  6.  Crom.  136.  Dalt,  c. 
72.  2  R.  Abr.  546.  (g)  12  H.  8.  2.  (h)  32  H.  6.  98.  10  Ed.  4.  6.  (t)  2  R.  Abr.  559. 
22  £.4. 45. 

(K)  2  R.  A.  546.  Sect.  £4.  According  to  some  opinions,  a  (k)  master  shall  not 
ml'^VV*^'  forfeit  such  a  recognizance  for  beating  another  in  defence  of  his 
Crom.136.  servant.  But  it  is  said,  that  a  {t)  servant  is  liable  to  ^uch  for- 
Con.  9  Ed.  4.  feiture  for  beating  another  in  defence  of  his  master's  son,  diough 
Idk  407  ^^  yfere  commanded  by  the  master  so  to  do,  because  he  is  not  a 

(09'£d.4.48.  servant  to  the  son ;  and  for  the  like  reason  it  is  said,  that  a  (m) 
B.  Trea.  189.  tenant  shall  incuc  the  like  forfeiture  for  beating  another  in  defence 
£i?i29r'^*'  of  his  landlord,  &c. 

Ciora.  t96*  Sect.  25.    But  it  seems  agreed,  that  no  one  shall  forfeit  such 

C*]^^  a  reco^izance  by  a  bare  trespass  on  another's  lands,  or  goods. 
Moor,  249.        unless  it  be  accompanied  with  some  violence  to  the  person. 

Sect.  26.    And  it  seems  to  be  the  better  opinion,  that.a  man  is 
in  no  danger  of  such  a  forfeiture  from  any  hurt  done  to  another 
Dalu  c  22.        by  playing  at  cudgels,  or  such  like  sport,  by  consent  because  the 
FBur luMk      ^^^^^  ^^  ^^  parties  seems  no  way  unlawful,  but  rather  com- 
mendable, and  tending  mutually  to  promote  activity  and  courage. 
Yet  it  is  said,  that  he  who  wounds  another  in  fighting  with  naked 
swords,  does  in  strictness  forfeit  such  a  recognizance,  because  no 
consent  can  make  so  dangerous  a  diversion  lawful. 
„  Sect.  27.    But  it  seemeth,  that  a  man  shall  not  forfeit  such 

2  R.  Abr.  548.  recognizance,  by  a  hurt  done  to  another  merely  through  negli- 
gence, or  mischance ;  as  where  one  soldier  hurts  another  by  dis- 
charging, a  gun  in  exercise,  without  sufficient  caution ;  for  not- 
withstanding such  person  must,  in  a  civil  action,  give  the  other 
satisfaction  for  the  damage  occasioned  by  his  want  of  care,  yet' 
he  seems  not  to  have  offended  against  die  purport  of  such  a 
recognizance,  unless  he  be  guilty  of  some  wilful  breach  of  the 
peace. 

Of 


Ch.  28.  (  485  ) 

Of  Surety  for  the  Good  Behaviour. 

And  now  we  are  oome  to  surety  for    the  good  behaviour^  4  Com.  f48. 
which,  being  of  ^eat  affinity  with  surety  of  the  peace,  both  <^i*S53- 
as  to  the  manner  in  which  it  is  to  be  taken,  superseded,  and  dis- 
charged, &c.  seems  not  to  require  a  particular  consideration,  save 
only  as  to  the  following  points : 

1.  For  what  misbehaviours  it  is  to  be  required. 

2.  For  what  it  shall  be  forfeited. 

As  to  the  First  Point,  viz.  For  what  misbehaviours  surety  is 
required. 

Sect.  1«  It  is  to  be  observed,  that,  by  94  Edw.  3.  c.  1. 
f*  Justices  of  peace  are  empowered  to  restrain  offenders,  rioters^ 
"  and  all  other  barrators,  and  to  pursue,  arrest,  take,  and  chastise 
^  them,  according  to  their  trespass,  or  offence ;  and  to  cause 
them  to  be  imprisoned,  and  duly  punished  according  to  the 
laws  and  customs  of  the  realm,  and  according  to  that  which  to 
them  ^all  seem  best  to  do  by  their  discretions,  and  good  ad- 
visement ;  and  also  to  inform  them,  and  to  inquire  of  all  those 
who  have  been  piUors  and  robbers  in  the  jfiarts  beyond  the  sea, 
and  be  now  come  again,  and  go  wandering,  and  will  not  la- 
bour as  they  were  wont  in  times  past,  and  to  take  and  arrest  all 
those  that  diey  may  find  by  indictment  or  by  suspicion,  and  to 
*'  put  them  in  prison ;  and  to  take  of  all  them  that  be  not  of  good  Vide  Barioir, 
fame,  where  they  shall  be  found,  sufficient  surety  and  main-  ^^ 
prise  of  their  good  behaviour  towards  the  king,  and  his  people, 
'*  and  the  other  duly  to  punish,  to  the  intent  .that  the  people  be 
not  by  such  rioters  troubled  nor  indamaged,  nor  the  peace  ble- 
mished, nor  merchants,  nor  others  passing  by  the  high-ways  of 
the  realm  disturbed,  nor  put  in  the  peril  which  may  happen  of 
"  such  offenders.'' 

Sect.  2.    In  the  construction  hereof  there  seems  to  have  been  4iii8t  isi. 
some  opinions,  that  the  statute,  speaking  of  those  that  be  not  of  9  H«  7.  s,  a. 
good  fame,  means  only  such  as  are  defamed,  and  justly  sus-  p^HlT'^g?' 
pected  that  they  intend  to  break  die  peace,  and  that  it  does  not 
any  way  extend  to  those  who  are  guilty  of  other  misbehaviours 
not  relating  to  the  peace.     But  this  seems  much  too  narrow  a  4  Bon,  no. 
construction,  since  the  abovementioned  eipressipn  of  **  persons  \^\i^* 
'*  of  evil  feme,"  in  common  understanding,  as  properly  includes  DBit.c75. 
persons  of  scandalous  behaviour  in  other  respects,  as  those  who  is  Mod.  566. 
by  their  quarrelsome  behaviour  give  just  suspicion,  of  their  readi-  ^^^ciom!  1*40^ 
ness  to  break  the  peace.    And  accordingly  it  seems  to  have  been  (e)  a  Elis.  ra^ 
always  the  better  opinion,  that  a  man  ma^  be  bound  to  his  good  i  J>vin.  St) 
behaviour  for  many  causes  of  scandal  which  give  him  a  bad  feme,  ^'0^90 
as  being  contrary  to  good  manners  only;   as  for  (a)  haunting  iB«ll.st4. 
bawdy-houses  with  women  of  bad  feme ;  or  for  (b)  keeping  bad  I^tch.  29a 
women  in  his  ovni  house ;  or  for  speaking  words  of  contempt  of  ^g^^i/^' 
an  inferior  (c)  magistrate,  as  a  justice  of  peace,  or  mayor  of  a  Paimer,  iso. 
town,  &c.  ^ougb  he  be  not  then  in  the  actual  execution  of  his  1  Boll.  as7, 
office,  or  of  an  inferior  officer  of  justice,  as  a  constable,  and  such  |^^,  159 
like,  being  in  the  actual  execution  of  his  office.  140. 

Sect.  Cw.  Gsr.  409. 
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499. 

(b)  C  Elis.  86 

Moor,  249. 

2  Roll.  299. 

227. 

Palmer,  126. 


Dalt  75. 
1  Roll.  150 


Sect.  3.  However,  it  seems  the  better  opinion,  that  no  one 
(a)  C.  Car.  498,  ought  to  be  bound  (a)  to  the  good  behaviour  for  any  rash, 
quarrelsome,  or  unmannerly  virords,  unless  they  eitlier  directly 
tend  to  a  breach  of  the  peace,  or  to  scandalize  the  government^ 
by  abusing  those  who  are  intrusted  by  it  with  the  administration 
of  justice^  or  to  deter  an  officer  from  doing  his  duty ;  and  there- 
fore it  seems,  that  he  {b)  who  barely  cali^  another  rogue,  or 
rascal,  or  teller  of  lies,  drunkard,  &c.  ought  not,  for  such  cause^ 
to  be  bound  to  the  good  behaviour. 

Sect.  4.  However,  I  cannot  find  any  certain  precise  rules  for 
the  direction  of  the  magistrate  in  this  respect,  and  therefore  am 
inclined  to  think,  that  he  has  a  discretionary  power  to  take  such 
surety  of  ail  those  whom  he  shall  have  just  cause  to  suspect  to  be 
dangerous,  quarrelsome,  or  scandalous^  as  of  those  who  sleep  in 
the  day,  and  go  abroad  in  the  night,  and  of  such  as  keep  sus* 
picious  company,  and  of  such  as  are  generally  suspected  to  be 
2  Yen.  22, 23,  robbers,  &€.  and  of  eve-droppers,  and  common  drunkards, 
^'^'  and  all  other  persons,  whose  misbehaviour  may  reasonably  be 

intended  to  bring  them  within  the  meaning  of  the  statute,  as  per- 
sons of  evil  fame,  who,  being  described  by  an  expression  of  so 
great  latitude,  seem  in  a  great  measure  to  be  left  to  the  judg- 
ment of  the  magistrate.  But  if  he  commit  one  for  want  of  sure- 
ties he  must  shew  the  cause,  &c.  with  convenient  certainty.  (1) 

As  to  the  Second  Point,  viz.  For  what  misbehaviours  such 
a  reqognizance  shall  be  forfeited. , 

Sect,  5.  It  is  laid  down  as  a  general  rule  in  the  argument  of 
Stamp  and  Hide's  case,  that  whatever  will  be  a  good  cause  to 
bind  a  man  to  his  good  behaviour,  will  forfeit  a  recognizance  for 
it.  Yet  this  is  since  denied  in  Hayward's  case ;  and  indeed  does 
by  no  means  seem  to  be  maintainable,  because  the  statute,  iii 
ordering  persons  of  evil  fame  to  be  bound  in  this  manner,  seems 
in  many  cases  chiefly  to  regard  the  prevention  of  that  mischief 
which  they  may  Justly  be  suspected  to  be  likely  to  do ;  and  in 
that  respect  requires  them  to  secure  the  public  from  that  danger 
which  may  probably  be  apprehended  from  their  future  be- 
haviour, whether  any  actual  crime  can  be  proved  upon  them,-er 
not ;  and  it  would  be  extremely  hard  in  such  cases  to  make  per- 
sons forfeit  their  recognizance,  who  yet  mayjustly  be  compellable 
to  give  one,  as  those  who  keep  suspicious  company,  or  those 
who  spend  much  money  idly  without  having  any  visible  means 
of  getting  it  honestly,  or  those  who  lie  under  a  general  suspicion 
of  being  rogues,  &c. 

Sect, 


Palm.  139, 130. 
C.  Car.  499. 


13  H.  7. 10. 
Dalt  c  75. 


(l)  Security  for  good  beliaviour  may  be  taken : 
For  using  opprobrious  terms  in  a  court  of  justice. 
1  Lev.  107.  Accusing  justices  of  ignorance  in  the 
excise  laws.  1  Vent.  16.  Publishing  an  obscene 
book.  Fort.  19S.  For  exciting  discontents  tn  the 
minds  of  the  people.  2  Vent.  24.  For  offering 
medicines  to  destroy  a  child  in  the  wombb  Cro. 
£liz.  449.  For  obstructing  another  on  his  neces- 
sary way  to  a  court  of  justice.  2  Lill.  Reg.  649. 
For  disturbing  a  licensed  preacher.  1  Mar.  8.2. 3. 
For  unlawful  fishing  or  hunting.  5  £lix.  c.  21. 


For  neglecting  church  a  montli.  23  Elis.  c  1. 
For  hunting  or  stealing  deer  or  conies.  1  Jac.  1. 
c  18.  sed  vide  16  Geo.  3.  c.  30.  And  it  is  a 
usual  part  of  the  judgment  in  a  misdemeanour. 
4  Bac.  Ab.  698.  But  a  justice  of  a  peace  cannot 
compel  the  security  upon  a  general  information. 
Str.  16.  And  whether  a  person  taken  upon  the 
warrant  of  a  secretarv  of  state  for  a  libel  shall  sive 
security  for  his  good  behaviour,  seems  uusettTcd. 
1  Wils.  29.  sed  vide  2  IViis.  160,  and  for  a  vei^-  f»il 
account  of  this  title,  5  Born.  293.  Chetwynd't  Ed. 
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Sect.  6.    However,  it  seems  that  such  a  recognizance  shall  not  s  H.  r. «. 
only  be  forfeited  for  such  actual  breaches  of  the  peace,  for  which  ^  ^^*-  86. 
a  recognizance  for  the  peace  may  be  forfeited,  but  also  for  some  ,  ^\ittk 
others,  for  which  such  a  recognizance  cannot  be  forfeited;  as  for  150.  i99. 
going  armed  with  great  numbers  to  the  terror  of  the  people,  or 
speaking  words  tending  to  sedition,  8cc.  and  also  far  all  such  ac-  ^'^"'^?l?' 
tual  misbehaviours  which  are  intended  to  be  prevented  by  such  Godb.  622*22. 
a  recognizance,  but  not  for  barely  giving  cause  of  suspicion  of  Lamb.  116. 
what  perhaps  may  never  actually  happen.  ^^' 

It  may  be  discharged  on  motion  on  producing  proflecutor's  consent,  verified  by  affidavit.    Hardwicke*s 
cases,  58.    Or  consenting  by  ConnseL  1  Burr.  70S. 

2.  Jffrays. 

In  treating  of  affrays,  I  shall  consider, 
1.  What  shall  be  said  to  be  an  affray. 
£.  How  far  it  may  be  suppressed  by  a  private  person. 

3.  How  far  by  a  constable.  - 

4.  How  far  by  a  justice  of  peace. 

5.  In  what  manner   the    several  kinds    of   affrays  may  be . 
punished. 

As  to  the  First  Point,  viz.  What  shall  be  said  to  be  an 
affray. 

Sect.  1.     It  is  said^  that  the  word  ''  affray"  is  derived  from  the  3  Iiut.  158. 
French  word  effraier,  to  terrify,  and  that,  in  a  legal  sense,  it  is  P'^^-  ^  ®' 
taken  for  a  public  offence  to  the  terror  of  the  people.     From  this 
definition  it  seems  clearly  to  follow^  that  there  may  be  an  assault 
which  will  not  amount  to  an  affray ;  as  where  it  happens  in  a 
private  place,  out  of  the  hearing  or  seeing  of  any,  except  the 
parties  concerned ;  in  which  case  it  cannot  be  said  to  be  to  the  Lamb.  125, 
terror  of  the  people ;  and  for  this  cause  such  a  private  assault  ]^^  ^  ^^^ 
seems  not  to  be  inquirable  in  a  court  leet,  as  all  affrays  certainly  a  £d.  4. 5! 
are,  as  being  common  nuisances. 

Sect.  2.    Also  it  is  said,  that  no  quarrelsome  or  threatening  *5  Ed.  4. 45. 
words  whatsoever  shall  amount  to  an  affray ;  and  that  no  one  can  ]^mb^€on«ia- 
justify  laying  his  hands  on  those  who  shall  barely  quarrel  with  bJe,  14. 
angry  words,  without  coming  to  blows ;  yet  it  seemeth,  that  the 
constable  may,  at  the  request  of  the  party  threatened, .  carry  the 
person,  who  threatens  to  beat  him,  before  a  justice,  in  order  to 
find  sureties. 

Sect.  3.    Also  it  is  certain,  that  it  is  a  very  high  offence  to  Popham,  158. 
challenge  another,  either  by  word  or  letter,  to  fight  a  duel,  or  to  ^  g^d!*/^ 
be  the  messenger  of  such  a  challenge,  or  even  barely  to  endea-  1  Keb.  694. 
vour  to  provoke  another  to  send  a  challenge,  or  to  fight;  as  by  Hob.  120.215. 
dispersing  letters  to  that  purpose^  full  of  reflections,  and  insinuat-  \  Burr!si6. 

ing  a  desire  to  fight,  &C.(1)  Carr&Hankey. 

Sect. 

(1)  Challenging  sinother  to  fight  on  account  of      made  a  forfeiture  of  all  the  perMMial  estate  and  u»- 
money  won  by  gaoung  is,  by  st.  9  Anne,  c.  14.      prisonment  for  two  years:  vide  ante,  p.  116. 
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Lunb.  1S6.  Sect,  4.  But  grantiDg  that  qo  bus  words^  in  the  jadgmtut  of 

^  R^Ah  ^*/^*  '^^'  ^^"^  ^^  them  80  much  terror  as  to  amount  to  ap  affiray>  yecit 
Siuunaiyi  13^*  »^c°^>  certain,  diat  in  some  cases  there  may  be  an  affiray  where 

there  is  no  actual  violence;  as  where  a  man  anus  himaelf  with 
dangerous  and  unusual  weapons,  in  such  a  manner  as  will 
naturally  cause  a  terror  to  the  peofile,  wjiich  is  said  to  have  been 
always  an  offence  at  common. law»  and  is  strictly  prohibited  by 
many  statutes. 

■ 

By  2  Edw.  3.  it  is  enacted,  '*  That  no  man,  great  nor  smalP 
'*  of  what  condition  soever  he  be,  except  the  king's  servants  in 
his  presence,  and  his  ministers  in  executing  of  the  king's  pre- 
cepts, or  of  their  office,  and  such  as  be  in  their  company  assist- 
ing them,  and  also  upon  a  cry  made  for  arms  to  keep  the  peace, 
and  the  same  in  such  places  where  such  acts  happen,  be  so 
hardy  to  come  before  the  king's  justices,  or  other  of  the  king's 
ministers  doing  their  office,  with  force  and  arms,  nor  bring  no 
^'  force  of  affray  of  peace,  nor  to  go  nor  ride  armed  by  jnight  nor 
by  day,  in  fairs,  markets,  nor  in  the  presence  of  the  justices  or 
other  ministers,  nor  in  no  part  elsewhere,  upon  pain  to  forfeit 
their  armour  to  the  king,  and  their  bodies  to  prison^  at  tfie 
king's  pleasure.  And  that  the  king's  justices  in  their  presence^ 
"  sheriffs,  and  other  ministers  in  their  bailiwicks,  lords  of  fran- 
chises, and  their  bailiffs  in  the  same,  and  mayors  and  buliffs  of 
cities  and  boroughs,  within  the  same  cities  and  boroughs,  and 
borough-holders,  constables  and  wardens  of  the  peace  within 
their  wards,  shall  have  power  to  execute  thb  act :  and  that  the 

{'ustices  assigned,  at  their  coming  down  into  the  country,  shall 
lave  power  to  inquire  how  such  officers  and  lords  have  exer- 
cised their  offices  in  this  case,  and  to  punish  them  whom  they 
*'  find  that  have  not  done  that  which  pertained  to  their  offices  ;^ 
and  this  statute  is  further  enforced  by  7  Rich.  2.  c.  13.  and 
20.  Rich.2.  c.l. 

* 

And  in  the  exposition  of  it  the  following  points  have  been 
holden : 

F.N.B.t49.     ^    Sect,  5.  First,  That  any  justice  of  peace,  or  other  person  who 

$  lost  161.       ^  empowered  to  execute  this  statute,  may  proceed  thereon,  either 

Dait  c  ts.       ex  officio,  or  by  force  of  a  writ  out  of  chancery,  formed  upon  the 

DaB^f^'  ^  statute,  and  that  if  he  find  any  person  in  arms  contrary  to  the 

SBais.a90.      ^'^'*°^  ^^  ^^  statute,  he  may  seize  the  arms,  and  commit  Hie 

offender  to  prison ;  and  Hiat  he  ought  also  to  make  a  record  of 

his  whole  proceedirfg,  and  certify  the  same  into  chancery,  where 

he  proceeds  by  force  of  the  said  writ,  or  into  the  exchequer,  where 

he  proceeds  ex  officio. 

4 

Co^^Li^b*"         Sect.6.  Secondly,  That  where  a  justice  of  peace,  &c.  pro- 
170.         '       ceeds  upon  the  said  writ,  he  may  not  only  imprison  those  whom  he 

shall  find  offending  agaipst  the  statute  m  his  own  view,  but  also 
those  who  shall  be  found,  by  an  inquest  t^keii  before  him,  to  have 
offended  in  such  manner  in  his  absence.  And  I  do  not  see  why 
he  may  not  do  the  same  where  he  proceeds  ex  officio  ;  for  seeing 

the 
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the  said  writ  bath  no  other  foundatioii  but  the  said  statute,  and  is 
the  most  authentic  explication  thereof*  it  seemeth  that  th^  rules 
therein  prescribed  should  be  the  best  direction  for  all  proceedings     ' 
upon  that  statute. 

Sect.  7*  Thirdly,   That  the  under-sheriflf' ma^  execute  the  C*£liB.S94^ 
said  writ,  being  directed  to  the  sheriff,  if  it  name  bun  only  by  the 
name  of  his  office,  and  not  by  his  proper  name,  and  do  ngt  ex- 
pressly command  him  to  act  in  his  proper  person. 

SecU  6.  FouBTHLY,  That  a  man  cannot  excuse  the  wearing  f4  Ed.  d.  ss. 
such  armour  in  public,  by  alleging  that  such  a  one  threatened  si  H.  7.  S9. 
him,  and  he  wears  it  for  the  safely  of  his  person  from  his  assault.  couS  RoiVts* 
But  it  hath  been  resolved,  that  no  one  shall  incur  the  penalty  <tf  s  H.7. 99.' 
the  said  statute  for  assembling  his  neighbours  and  friends  in  his 
own  house,  against  those  who  threaten  to  do  him  any  violence 

therein,  because  a  man's  house  is  as  his  castle. 

it 

Sect.  9-  FiTFHLY,  That  no  wearing  of  arms  is  wi^n  the  mean-  $  Mod.  iir. 
ing  of  this  statute,  unless  it  be  accompanjled  with  such  drcum-  tBvlstSdO. 
stances  as  are  apt  to  terrify  the  people  ;  from  whence  it  seems 
clearly  to  follow,  that  persons  of  quality  are  in  no  danger  of 
offending  against  this  statute  by  wearing  common  weapons,  or 
having  their  usual  number  of  attendants  with  them  for  their  orna- 
ment or  defence,  in  such  places,  and  upon  such  occasions,  in  which 
it  is  the  common  fashion  to  make  use  of  them,  without  causing 
the  least  suspicion  of  an  intention  to  commit  any  act  of  violence 
Or  disturbance  of  the  peace.    And  from  the  same  ground  it  also  Cn»i.64» 
follows,  that  persons  armed  with  privy  coats  of  mail,  to  the  in* 
tent  to  defend  themselves  against  their  adversaries,  are  not  within 
the  meaning  of  this  statute,  because  they  do  nothing  in  terrorem         ' 

Sect.  10.  Sixthly,  That  no  persoif  is  within  the  intention  of  pop.  iu,iti. 
the  said  statute,  who  arms  himself  to  suppress  dangerous  rioters, 
rebels,  of  enemies,  and  endeavours  to  suppress  or  resist  such  dis- 
turbers of  the  peace  or  quiet  of  the  realm ;  for  persons  who  so 
arm  themselves  seem  to  be  exempted  out  of  the  general  words  of 
the  said  statute,  by  that  part  of  the  exception,  m  the  beginning 
thereof,  which  seems  to  allow  all  persons  to  arm  themselves,  upon 
a  cry  made  for  arms^  to  keep  the  peace,  in  such  places  where 
such  acts  happen.  • 

As  to  the  Second  Point,  viz.  How  far  an  affray  may  be  sup- 
pressed by  a  private  person. 

Sect.  11.  It  seems  agreed>  that  any  ona  who  sees  others  fights  j^^^  ^^^^ 
ing  may  lawfully  part  them,  and  also  stay  them  till  the  heat  be  s  intt.  i^a. 
over,  and  then  deliver  them  to  the  constable,  who  may  carry  them  *  ^^  **\ 
before  a  justice  of  peace,  in  order  to  their  finding  sureties  for  the  p^^  ^'3  ' 
peace.    Also  it  is  said,  that  any  private  person  may  stop  those  Lsmb.  idi. 
whom  he  shall  see  coming  to  Join  either  party ;  and  from  hence  it  ^"^  ••  *''• 
seems  clearly  to  follow,  ^at  if  a  man  receive  a  hurt  from  either 
party  in  thus  endeavouring  to  preserve  the  peace,  he  «hall  have 
his  remedy  by  an  action  against  him-  Also  upon  the  samej^und,  |  "^^  ^ 
it  seems  equally  reasonable,  that  if  he.unavoidahly  happen  to  hurt  p^^  ^^j* 
either  party  in  thus  doing  what  the  law1[>oth  allows  and  commends, 

he 
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he  may  well  justify  it,  inasmnch  as  he  is  no  way  in  fault;  and  the. 
damage  done  to  the  other  was  occasioned  by  a  laudable  intention 
to  do  him  a  kindness. 

Lamb.  i3i.  Sect.  12.  However  it  seems  clear,  that  if  either  party  be  danger- 

ai'^L  1^8  ously  wounded  in  such  an  affray,  and  a  stander-by,  endeavouring 

B.  f!  Imp.  35.  ^o  strrest  the  other,  be  not  able  to  take  him  without  hurting,  or 
44.  even  wounding  him,  yet  he  is  no  way  liable  to  be  punished  for 
s^ImitTss^*  ^^  same,  inasmuch  as  he  is  boilnd,  under  pain  of  fine  and  impri-. 

sonment,  to  arrest  such  an  offender,  and  either  detain  him  till  it 
appear  whether  the  party  will  live  or  die,  or  carry  him  before  a 
justice  of  peace,  by  whom  he  .either  is  to  be  bailed  or  com- 
mitted. Sic. 

As  to  the  Third  Point,  viz.  How  far  an  affray  may  be  sup- 
pressed by  a  constable. 

3liuti58.  Sect.  13.     It  seems  agreed,  that  a  constable  is  not  only  im- 

l^mb.152,133.  powered,  as  all  private  persons  are,  to  part  an  affray  which 
3  H.  7.10.  happens  in  his  presence,  but  is  also  bound  at  his  peril  to  use  his 
best  endeavours  to  this  purpose ;  and  not  only  to  do  his  utmost 
himself,  but  also  to  demand  the  assistance  of  others,  which  if  they 
refuse  to  give  him,  they  are  punishable  with  fine  and  imprison- 
ment. 

Lamb.  139, 133.  Sect.  14.  And  it  is  said,  that  if  a  constable  see  persons  eidier 
Dalt  c  1. 8.  actually  engaged  in  an  affray,  as  striking,  or  offering  to  strike,  or 
B^  Surety,  23.    drawing  tJieJr  weapons,  &c.  or  upon  the  very  point  of  entering 

C.  Elix.  375.      upon  an  affray,  as  where  one  shall  threaten  to  kill,  wound,  or  beat 

9  £d.  4. 26.  another,  he  may  either  carry  the  offender  before  a  justice  of  the 
3H  ^^4^9^  peace,  to  the  end  that  such  justice  may  compel  him  to  find  sure- 
22  E.  4. 35.       ties  for  the  peace,  &c.  or  he  may  imprison  him  of  his  own  autho- 

10  Ed.  4. 18.  rity  for  a  reasonable  time,  till  the  heat  shall  be  over,  and  also  after- 
Sav  ^%        wards  detain  him  till  he  find  such  surety  by  obligation.     But  it 

seems,  that  he  has  no  power  to  imprison  such  an  offender  in  any 
other  manner,  or  for  any  other  purpose ;  for  he  cannot  justify  the 
committing  an  affrayer  to  gaol  till  he  shall  be  punished  for  his 
ofience ;  and  it  is  said,  that  he  ought  not  to  lay  hands  on  those 
who  barely  contend  with  hot  words,  without  any  threats  of  per- 
sonal hurt,  and  that  all  which  he  can  do  in  such  a  case,  is  to  com- 
mand them  under  pain  of  imprisonment  to  avoid  fighting. 

5  H.  7. 6.  Sect.  15.  But  he  is  so  far  intrusted  with  a  power  over  all 

1  Roil.  238.       actual  affrays,  that  though  he  himself  is  a  sufferer  by  them,  and 

2  BuJat.  329.      therefore  liable  to  be  objected  against,  as  likely  to  be  partial  in 

his  own  cause,  yet  he  may  suppress  them ;  and  therefore,  if  an 
assault  be  made  upon  him,  he  may  not  only  defend  himself,  but 
also  imprison  the  offender,  in  the  same  manner  as  if  he  were  no 
way  a  party. 

i3Ed.  4, 9.  Sect.  l6.  And  if  an  affray  be  in  a  house,  the  constable  may 

D^*  ^'  ^  fi'       ^^^^^  ^P^°  ^l*®  doors  to  preserve  the  peace ;   and  if  affrayers  fly 
Lamb!i33,i34.  ^^  ^  house,  and  he  follow  with  fresh  suil^  he  may  break  open  the 
doors  to  take  them. 

Sect* 
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Sect.  1 7«  But  it  is  said,  that  a  constable  hath  no  power  to  arrest  C.  Eliz.  S75. 
a  man  for  an  affray  done  out  of  his  own  view,  without  a  warrant  Owen,  105. 
from  a  justice  of  peace,  unless  a  felony  were  done  or  likely  to  be. 
done ;  for  it  is  the  proper  business  of  a  constable  to  preserve  the 
peace,  not  to  punish  the  breach  of  it ;  nor  does  it  follow  from  his 
having  power  to  compel  those  to  find  sureties  who  break  the 
peace  in  his  presence,  that  he  has  the  same  power  over  those  who 
break  it  in  his  absence^  inasmuch  as  in  such  case  it  is  most  proper 
to  be  done  by  those  who.  may  examine  the  whole  circumstances 
of  the  matter  upon  oath,  which  a  constable  cannot  do;  yet  it  is  Lamb.  iM. 
said  that  he  may  carry  those  before  a  justice  of  peace,  who  were  ^^^  ^'  ®' 
arrested  by  such  as  were  present  at  an  affray,  and  delivered  by 
them  into  his  hands  • 

As  to  the  Fourth  Point,  viz.  In  what  manner  an  afiray  may 
be  suppressed  by  a  justice  of  peace. 

Sect.  18.  There  is  no  doubt  but  that  he  may  and  must  do  all  Summary,  156. 
such  things  to  that  purpose,  which  a  private  man  or  constable  are  ^^  ^  ®- 
either  enabled,  or  required  by  the  law  to  do.     But  it  is  said,  that  ^  j^  is!^^    ' 
he  cannot  without  a  warrant  authorize  the  arrest  of  any  person  14H.  8. 7. 
for  an  afiray  out  of  his  view.     Yet  it  seems  clear,  that  in  such  Moor,  468. 
case  he  may  make  his  warrant  to  bring  the  offender  before  him,  in 
order  to  compel  him  to  find  sureties  for  the  peace. 

Sect,  19>  Also  it  seems,  that  a  justice  of  peace  has  a  greater  See  38  Ed.  5.  . 
power  over  one  who  has  dangerously  wounded  another  in  an  ^*  ^* 
affray,  than  either  a  private  person  or  a  constable ;  for  there  does 
not  seem  to  be  any  good  authority,  that  these  have  any  power  at 
all  to  take  sureties  of  such  an  offender ;  but  it  seems  certain,  that  f\^^* 
a  justice  of  the  peace  has  a  discretionary  power  either  to  commit 
him,  or  to  bail  him,  till  the  year  and  day  be  past;  but  it  is  said,  ^^^        ^ 
that  he  ought  to  be  very  cautious  how  he  takes  bail,  if  the  wound  Daltc^! 
be  dangerous :  for  that  if  the  party  die,  and  the  offender  appear  Popham,  15S. 
not,  he  is  in  danger  of  being  severely  fined,  if  he  shall  appear, 
upon  the  whole  circumstances  of  the  case,  to  have  been  too 
favourable. 

As  to  the  Fifth  Point,  viz.  In  what  manner  the  several  kinds 
of  affrays  are  to  be  punished. 

Sect.  20.  It  sufficiently  appears  from  the  foregoing  part  of  this 
chapter,  how  such  af]i*ays  as  are  accompanied  with  force  and 
arms  are  to  be  dealt  with  upon  the  statute  of  Northampton.  And 
therefore  I  shall  only  examine  in  this  place,  what  penalties  other 
affrays  are  liable  unto. 

As  to  which  it  is  to  be  observed,  that  all  affrays  in  general  are 
punished  by  fine  and  imprisonment,  the  measure  of  which  is  to 
be  regulated  by  the  discretion  of  the  judges,  according  to  the  cir-  Aleyn,9. 
cumstances  of  the  case,  which  very  much  vary  the  nature  of  this 
crime,  and  in  some  cases  make  it  so  inconsiderable  as  scarce  to 
deserve  to  be  taken  notice  of ;  and  in  others  make  it  an  offence 
of  a  very  heinous  nature. 

As  in  the  following  instances :  First,  In  respect  to  the  dan- 
generous 
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gforotts  tendepiqF  thereof.  Secpndlx,  In  reipect  ot  the  persons 
agaiotf  whom  it  is  cpmnutted.  Thirdly,  )]pi  respect  of  the 
place  wherein  it  happens. 

PopbaiD,i53.        SecL^l.  And  First,  An  affray  may  receive  an  aggravation 

3  Inst.  158.  from  the  dangerous  tendency  thereof;  as  where  persons  coolly 
and  deliberately  engage  in  a  duel,  which  cannot  but  be  attended 

^K^h^^        with  the  apparent  danger  of  murder,  and  is  not  only  an  open 

^  '  defiance  of  the  law,  but  carrries  with  it  a  direct  contempt  of 

the  justice  of  the  nation,  as  putting  men  under  a  necessity  of 

Moor, 563.  rightihg  themselves;  upon  which  considerations^  persons  con*- 
victed  of  barely  sending  a  challenge  have  been  adjudged  to  pay 
a  fine  of  one  hundred  pounds,  and  to  be  imprisoned  for  one 
month  without  bail,  and  also  to  make  a  public  acknowledgment 
of  the^'.  offence,  aod  to  be  bound  to  their  gopd  bebuviour. 

Sect.  22.  Secondlt,  An  affray  may  receive  an  aggravation 
from  the  persons  against  whom  it  is  coinmitted ;  as  where  the 
ofiicers  of  justice  are  violently  disturbed  in  the  due  execution  of 
their  office,  as  by  the  rescous  of  a  person  legally  arrested,  or  the 
bare  attempt  to  make  such  a  rescous ;  for  all  the  ministers  of  the 
law  are  under  its  more  immediate  protection. 

If  Co.  101.  Sect,  23.  Thirdly,  An  affray  may  receive  a  further  aggrava«- 

iKeb. 290.  tiou  from  the  place  wherein  it  is  committed;  and  upon  this 
1  Mod.  ia6.  respect  all  affinqrs  in  the  king's  court  are  so  severely  punished,  as 
bath  been  shewn  in  Chapter  6.  Upon  the  same  account  also, 
all  afirays  in  a  church  or  church-yard  have  been  always  es-» 
teemie^  very  heinous  offences,  as  being  very  great  indignities  to 
the  Divine  Majesty,  to  "whose  worship  and  service  such  places 
are  immediately  dedicated.  And  upon  this  consideration,  all 
irreverant  behaviour  in  these  places  nath  been  esteem^  so  cri- 
minal  by  the  makers  of  our  laws,  that  they  have  not  only  se- 
verely punished  such  disturbances  in  them  which  ure  punishable 
wherever  they  happen,  as  all  actual  affirays,  &c.  but  also  sucb^ 
which,  if  they  happen  elsewhere,  are  not  punishable  at  all,  as 
bare  quarrelsome  words,  and  even  such  which  be  commendable 
if  done  in  another  place,  as  arrests  by  virtue  of  legal  process. 

But  for  the  better  understanding  hereof^  I  sh^  consider  the 
several  statutes  made  for  this  purpose. 

TheoffjNiceof  Sect.M.  And  first,  it  is  enacted  by  5  and  6  Edw.  6.  c.  4. 
ISby  ?nT  "  That  if  any  person  whatsoever  shall,  by  words  only,  quarrel, 
charch  or  ''  chide,  or  brawl,  in  any  church  or  church-yard,  that  then  it  shall 

chorch-yard.      **  be  lawful  uuto  the  ordinary  of  the  place  where  the  same 

"  offence  shall  be  done,  and  proved  by  two  lawful  witnesses,  to. 
suspend  every  person  so  offending ;  that  is  to  say,  if  he  be 
a  layman,  ab  ingrewi  ecclesia,  and  if  he  be  a  clerk,  from  the 
''  ministration  of  his  office,  for  so  long  a  time  as  the  same  ordi- 
nary shall  by  his  discretion  think  meet  and  convenient,  accord- 
ing to  the  fault." 
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Sect.  25.  And  it  is  further  enacted  by  the  said  statute,  '*  That 
*'  if  any  person  shall  smite  or  lay  any  violent  hands  upon  any 

other 
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''  otlieo  either  in  any  chnrch  or  cbarch-yard»  tbat  then,  tpsofado, 
**  every  person  so  offending  shall  be  deemed  excommunicate, 
**  and  be  excluded  from  the  fellowship  and  company  of  Christ's 
*'  congregation.** 

StcU  26.  And  it  b  also  further  enacted  by  the  said  statute, 
**  That  if  any  person  shsill  maliciously  strike  any  person  with 
**  any  weapop  in  any  church  or  church-yard^  or  shall  draw  any 
^*  weapon  m  any  church  or  church-yard,  to  the  intent  to  strike 
''  another  with  the  same  weapon,  that  dien  every  person  so  of- 
**  fendinff,  and  thereof  being  convicted  by  verdict  of  twelve  men,. 
''  or  by  his  own  confession,  or  by  two  lawful  witnesses,  before 
''  the  justices  of  assize,  justices  of  oyer  and  terminer,  or  justices 
"  of  peace  in  their  sessions,  by  force  of  this  act,  shall  be  ad- 
'' judged  by  the  same  justices  before  whom  such  person  shall  be 
**  convicted,  to  have  one  of  his  ears  cut  off,  &c«  and  besides  that 
"every  such  to  be,  and  stand,  ipso  facto  excommunicated,  as 
**  aforesaid/' 

Sect.  VJ.  And  in  the  exposition  hereof  it  hath  been  holden : 

FiBST,   That  notwithstanding  the  words  of  the  statute  be  Dyer,t75. 
expressed,  that  he  who  smites  another  in  the  church.  Sic.  ahall,  9^^^' 
ipso  facto,  be  deemed  exconununicate,  yet  there  ought  either  to  jit  149. 
be  a  precedent  conviction  at  law,  which  must  be  transmitted  to  Heti.  86.  ' 
the  ordinary,  or  else  the  excommunication  must  be  declared  in  9'^!^^^' 
the  spiritual  court  upon  a  proper  proof  of  die  offence  there ;  for  2  Ld.  Raj.  850. 
it  is  implied  in  every  penal  law,  that  no  one  shall  incur  the  pe*  10  Mod.  65. 
nalty  thereof,  till  be  be  found  guilty  upon  a  lawful  trial.    Also  it  }^^?*  ^.  .^ 
must  be  intended  m  the  construction  of  this  statute,  that  the  ex-  3  it.  H.  179. 
communication  ought  to  appear  judicially,  for  otherwise  there  680.  tt4. 
could  be  no  absolution.  B.Pfohib.  14. 

Sect.  2S.  Secondly,  That  he  who  strikes  another  in  a  church,  C.  Jjc.  ser. 
&c.  can  no  way  excuse  himself,  by  shewing  that  the  other  as-  i/q.  iVi.  'see 

saulted  him.  Wynne's  Eu- 

nomns,  d  toI.  46,  47. 

Sect.  29-  Thibdlt,  That  churchwardens,  or  perhaps  private  iSannd.is,i4. 

Eersons,  who  whip  boys  for  playing  in  the  church,  or  pull  off  the  ^  ||^^^24 
ats  of  those  who  obstinately  refuse  to  take  them  off  themselves,  ^  ]j^^\  15S. 
or  gently  lay  their  hands  on  those  who  disturb  the  performance 
of  any  part  of  divine  service,  and  turn  them  out  of  the  church, 
are  not  within  the  meaning  of  the  statute.  (1) 

Sect.  30.  Also  it  is  enacted  by  1  Mary,  se^s.  2.  c.  3.  "  That  if  '^^^^^ 
any  ][(erson  or  persons,  of  their  own  power  and  authority,  shall  vlne'worfhip' 
willingly  and  of  purpose  by  open  and  overt  word,  fact,  act,  or 
deed,  maliciously  or  contemptuously  molest,  let,  disturb,  vex 
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^l)Tlii8  act  contaikis  three  Satinet  daiues  le- 
velled agftuut  three  distuct  offences  in  chaiches 
and  chnrch-jards.  Firtty  qnarrelling,  chidmg,  or 
brawling  bj  words  oolj.  Secondly,  smiting  or 
laying  TioleDt  hands.  Thirdly,  strikmg  with  a 
weapon;  or  drawing  one  wtUi  intent  to  strfte. 
IVitn  respect  to  the  two  first  offences  the  Ecclenas- 
tScal  Court  may  proceed  widiout  any  prerioos 


4onYfction  at  common  law.  Bat  for  the  last  of- 
fence, ▼!<.  striking  with  a  weapon,  or  drawing  one 
with  intent  to  strike,  thon^  the  party  is  declared, 
ipm  faetOf  excommunicated,  yet  there  must  be  a 
previous  conTictioo  at  common  law,  and  trans- 
mitted to  the  Ordinary  before  the  sentence  of  ex- 
commonicatioa  ia  pronounced.  1  Burr*  S4S. 
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''  or  trouble^  or  by  any  other  unlawful  ways  and  means,  disquiet, 
**  or  misuse,  any  preacher  who  shall  be  licensed,  allowed,  or  au- 
thorized to  preach  by  the  queen's  highness,  or  by  any  arch- 
bishop, or  bishop  of  this  realm,  or  by  any  other  lawful  ordinary, 
or  by  any  of  the  universities  of  Oxford  and  Cambridge,  or 
otherwise  lawfully  authorized  or  charged,  by  reason  of  bis  or 
their  cure,  benefice,  or  other  spiritual  promotion  or  charge,  in 
any  of  his,  or  their  open  sermon,  8cc.  or  if  any  person  or  per- 
sons shall  maliciously,  willingly,  or  of  purpose,  molest,  let, 
**  disturb,  vex,  disquiet,  or  otherwise  trouble  any  parson,  vicar, 
'^  parish-priest,  or  curate,  or  any  lawful  priest,  preparing,  saying, 
"  doing,  singing,  ministering  or  celebrating  the  mass,  or  other 
**  such  divine  service,  sacraments,  or  sacramentals,  as  was  most 
commonly  frequented  and  used  in  the  last  year  of  the  reign 
of  the  late  sovereign  lord  king  Henry  the  Eighth,  or  that  at 
**  any  time  hereafter  should  be  set,  allowed,  set  forth,  or  au- 
''  thorized  by  the  queen's  majesty ;  or  if  any  person  or  persons 
Sacrilegioas  **  shall  Unlawfully,  contemptuously,  of  their  own  power  or  au- 
affrays.  €t  thority,  pull  down,  deface,  spoil,  or  otherwise  break  any  altar, 

**  or  altars,  or  any  crucifix,  or  cross,  in  any  church,  chapel,  or 
"  church-yard ;  evey  such  offender  and  offenders,  his  or  their 
aiders,  procurers,  or  abettors,  may  be  apprehended  by  any 
constable,  or  churchwarden  of  the  place  where  such  offence 
shall  be  committed,  or  by  any  other  officer  or  person  then 
being  present  at  the  time  of  the  said  offence ;  and  being  so 
apprehended  shall  be  brought  before  some  justice  of  peace, 
by  whom'  they  shall  be  committed  forthwith,  and  within  six 
''days  the  matter  shall  be  examined  by  the  same,  together  with 
''  some  other  justices ;  and  on  proof  by  two  witnesses,  or  con- 
**  fession,  the  offender  shall  be  committed  for  three  months,  and 
.  "  also  till  the  next  quarter  sessions,  where,  if  they  repent,  they 
''  shall  be  discharged  upon  giving  sureties  for  their  good  beha- 
"  viour  for  a  year,  and  if  they  do  not  repent  they  shall  be  com 
''  mitted  till  they  do." 

f  JoD.'i59.  Sect.  31.  It  hath  been  resolved,  that  the  disturbance  of  a  mi- 

Cpn.  Aleyn,  50.  nister  in  saying  the  present  common  prayer  is  within  this  statute ; 
t  Buiit  51.  f^j.  |.jjg  express  mention  of  such  divme  service  as  should  after- 
wards be  authorized  by  queen  Mary,  doth  implicitly  include  such 
also  as  should  be  authorized  by  her  successors ;  for  since  the 
king  never  dies,  a  prerogative  given  generally  to  one,  goes  of 
course  to  others. 

Tiieoffenoeof  Sect.  32.  Also  it  is  enacted  by  1  Wilhand  Mary,  c.  18.  s.  19- 
distorbing  a  w  That  if  any  person  shall  willingly  and  of  purpose,  maliciously 
gregation.  ^^  Contemptuously  come  into  any  cathedral  or  pansh-church, . 

"  chapel,  or  other  congregation  permitted  by  the  said  act,  and 

disquiet  or  disturb  the  same,  or  misuse  any  preacher  or  teacher, 

such  persons,  upon  proof  before  any  justice  of  peace,  by  two 

or  more  sufficient  witnesses,  shall  find  two  sureties  to  be  bound 

by  recognizance  in  the  penal  sum  of  fifty  pounds,  and  on  de- 

*'  fault  of  such  sureties  shall  be  committed  to  prison,  there  to 

**  remain  till  the  next  general  or  quarter  sessions,  and  upon  con- 

"  viction  of  the  said  offence,  at  the  said  general  or  quarter  ses- 

'*  sions,  shall  suffer  the  pain  and  penalty  of  twenty  pounds." 

t  Sect. 
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'    t  Sect.  33.  By  31  Geo.^.  c.  32.  s.  10.  the  same,  is  enacted  Offence  of 
with  respect  to  Roman  Catholics  who  shall  conform  to  the  di-  ^*tnc  clMre'' 
rections  of  this  statute,  which  is  particularly  set  forth  in  the  gations. 
former  part  of  this  work.  Ante,  p.  384. 


3.  Of  Forcible  Entries  and  Detainers. 

It  seems  that,  at  the  common  law,  a  man  disseised  of  any  lands.  Lamb.  i35. 
or  tenements,  (if  he  could  not  prevail  by  fair  means,)  might  law-  Dait.c.76. 
fully  regain  the  possession  thereof  by  force,  (1)  unless  he  were  ^'**™-^^* 
put  to  a  necessity  of  bringing  his  action,  by  having  neglected  to 
re-enter  in  due  time. 

Sect.  1.  And  it  seems  certain  that  even  at  this  day,  he  who  is  Keilw.92. 
wrongfully  dispossessed  of  his  goods,  may  justify  the  retaking  of  Yelv.  i72. 
them  by  force  from  the  wrong-doer,  if  he  refuse  to  redeliver  Co^^t*i34 
them  ;  for  the  violence  which  happens  through  the  resistance  of  Hai.Annal.S46. 
the  wrongful  possessor,  being  originally  owing  to  his  own  fault,  3  Comm.  4, 6. 
gives  him  no  just  cause  of  complaint^  inasmuch  as  he  might  have 
prevented  it  by  doing  as  he  ought. 

Sect.  2.  But  this  indulgence  of  the  common  law,  in  suffering 
persons  to  regain  the  lands  they  were  unlawfully  deprived  of, 
having  been  found  by  experience  to  be  very  prejudicial  to  the 
public  peace,  by  giving  an  opportunity  to  powerful  men,  under 
the  pretence  of  feigned  titles,  forcibly  to  eject  their  weaker  neigh- 
bours, and  also  by  force  to  retain  their  wrongful  possessions  ;  it 
was  thought  netessary  by  many  severe  laws  to  restrain  all  per^ 
sons  from  the  use  of  such  violent  methods  of  doing  themselves 
justice. 

Sect.  3.  However,  even  at  this  day,  in  an  action  of  forcible  17  H.  7. 17. 
entry  grounded  on  those  laws,  if  the  defendant  make  himself  a  «  i!*»'^^' 
title  which  is  found  for  him,  he  shall  be  dismissed  without  any  g'  p^^  ^'^^^ 
inquiry  concerning  the  force.     For  howsoever  he  may  be  punish-  $9. 
able  at  the  king's  suit,  for  doing  what  is  prohibited  by  statute. 


(l)This  dictum  of  Hawkini  has  been  qneftioned. 
It  'is  said  that  an  indictment  at  4:ommon  law  will 
lie  for  a  forcible  entry.  From  which  it  necessa- 
rily follows  that  snch  forcible  entry  is  illegal  at 
common  law :  see  the  case  of  R.  v.  J.  Scott,  3 
Burr.  1698.  In  a  subsequent  case  of  the  King  v. 
Wilson,  8  T.  R.  357,  which  was  an  indictment  at 
common  law  against  twelve  persons  for  unlawftiUy 
with  force  and  arms,  injuriously,  and  with  a  ttrong 
hmtdt  haTuig  entered  into  a  certain  mill,  and  in  the 
possession  of  one  M.  Lewis,  and  him,  the  said  M. 
Xjewis,  from  the  possession  of  the  said  premises, 
unlawfiiUy,  injuriously,  and  tdih  a  ttnmg  hand,  ex- 
pelling him  therefrom,  and  upon  demurrer  it  was 
objected,  that  the  facts  as  disclosed  in  this  count 
amounted  but  to  a  trespass,  and  not  an  indictable 
offence.  It  was  admitted  that,  if  the  indictment 
had  only  charged  the  entry  to  hare  been  vi  it 
armist  that  it  would  only  have  amounted  to  a  tres- 
pass, as  impl^^ing  no  more  force  than  the  construc- 
tive force  which  is  implied  in  every  tortious  entry 
upon  the  land  of  another.    But  it  ww  said  that  the 


as 


words  iiMmu  forH,  and  the  entry  being  stated  to 
have  been  made  by  twelve  persons,  shewed  such 
actual  force  as  amounted  to  a  breach  of  the  peace, 
and  that  the  facts  so  chai^d  amounted  ^o  an 
indictable  offence.  And  it  was  so  held  by  the 
court.  The  detennrnation,  however,  did  not  seem 
to  be  quite  satisfactory  judging  from  the  report 
of  the  case ;  for,  on  a  subsequent  day  in  the  Term, 
Lord  Kcnyon  again  adverted  to  the  case,  and  said, 
'*  Perhaps  some  doubts  may  hereafter  arise,  re- 
specting what  Mr.  Serjeant  Hawkins  sud,  that 
at  common  law  the  party  may  enter  with  force 
into  that  to  which  he  had  a  legal  right.  But 
without  giving  any  opinion  upon  this  dictum,  one 
way  or  the  other,  but  leaving  it  to  be  proved  or 
disproved,  whenever  that  question  shall  arise ;  all 
we  wbh  to  say  is,  that  in  our  opinion  thia  case  leaves 
that  question  untouched — it  appearing,  by  this 
indictment,  that  the  defendants  untaufiiUtf  en- 
tered, and  therefore  the  court  cannot  Intend  that 
they  had  any  title." 
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at  a  contemner  of  the  laws  and  disturber  of  Ae  peace,  yet  he 
shall  not  be  liable  to  pay  any  damages  for  it  to  the  plaintiff, 
whose  iiijttstice  gave  him  the  provocation  in  that  manner  to  right 
himself. 

Sect  4.  Since  therefore  offences  of  this  nature  are  made  such, 
not  by  the  common  law  but  by  statute,  I  shall,  for  the  better 
understanding  thereof,  consider  the  several  statutes  relating  to 
this  subject 

sinst  161.  '^^'  ^'  -A^^  ^^^»  I  ^^^  ^^  agreed,  that  by  2  Edw.  3.  which  is 

Crom.  i&t.  commonly  called  the  Statute  of  Northampton,  if  there  be  any 
Dalt  c  80.  iigQ  made  of  arms  to  strike  a  terror  into  the  persons  Upon  whom 
a  forcible  entry  is  made,  any  justice  of  peace,  or  other  officer, 
who  is  within  the  purview  of  that  statute,  may  both  seize  the 
arms  for  the  king's  use,  and  also  imprison  the  offenders,  but  not 
restore  the  party  injured  to  his  possession ;  but  the  said  statute 
having  been  fully  set  forth  in  the  foregoing  title  **  Afiray,'''  I 
shall  proceed  to  those  statutes  which  more  directly  relate  to  this 
matter^ 

*Sect.  6.  And  first,  it  is  enacted  by  5  Rich.  2.  c.  7*  in  the  fol- 
lowing words  :  **  And  also  the  king  defendetfa^  that  none  from 
^  henceforth  make  any  entry  into  any  lands  and  tenements,  but 
**  in  case  where  entry  is  given  by  the  law ;  and  in  such  case 
**  not  with  strong  hand,  nor  with  multitude  of  people,  but  only  in 
''  peaceable  and  easy  manner.  And  if  any  man  from  henceforth 
**  do  to  the  contrai^,  and  thereof  be  duly  convict,  he  shall  be 
*^  punished  by  impnsonment  of  his  body,  and  thereof  ransomed 
«'  at  the  king's  will." 

Sect  7*  But  this  statute  being  found  by  experience  not  suffi- 
ciently to  have  provided  against  the  mischief  intended  to  be 
redressed  by  it,  masmuch  as  it  gaVe  no  speedy  remedy  to  the 
party  injured  against  the  wrong-doer,  but  left  him  to  the  com- 
mon course  of  proceeding  by  way  of  indictment  or  action,  and 
made  no  provision  at  all  against  forcible  detainers,  it  was  thought 
necessary  to  supply  these  defects  by  other  additional  laws. 

And  to  this  purpose  it  was  further  enacted  by  15  Rich.  2.  c.  2. 
*'  That  the  said  statute,  and  all  others  mwle  against  forcible  en- 
**  tries,  8cc.  shall  be  fully  executed  :  and  further,  that  at  alltimes 
**  that  such  forcible  entries  shall  be  made,  and  complaint  thereof 
**  Cometh  to  the  justices  of  peace,  or  to  any  of  them,  that  the 
same  justices  or  justice  take  sufficient  power  of  the  county, 
and  go  to  the  place  where  the  force  is  made ;  and  if  they  find 
''  any  diat  hold  such  place  forcibly,  after  such  entry  made, 
''  they  shall  be  ti^ken  and  put  in  the  next  gaol,  there  to  abide 
'^  convict  by  the  record  of  me  same  justices  or  justice,  until  they 
''have  made  fine  and  ransom  to  the  king.  And  that  all. the 
''  people  of  the  county,  as  well  the  sheriff  as  others,  shall  be 
''  attendant  upon  the  same  justices,  to  go  and  assist  the  same 
''justices  to  arrest  such  offenders,  upon  pain  of  imprisonment, 
"  and  to  make  fine  to  the  king ;  and  in  the  same  manner  it  shall  < 
"  be  done  of  them  that  make  such  forcible  entries  in  benefices 
"  or  offices  of  holy  church." 

Sect. 
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Sect,  8.  In  the  expositioQ  of  this  statute  it  hath  been  holden^  a  Co.  121. 
that  one  justice  of  peace  may  make  a  record  of  such  a  forcible  Bait  c.  n. 
holding,  and  that  such  record  is  not  traversable,  because  the  ^^'^^  ^^^* 
justice  of  peace,  in  making  thereof,  acts  not  as  a  minister  but  as 
a  judge. 

Also  it  hath  {a)  lately  been  solemnly  resolved  in  Colonel  Leigh-  •(a)B.  R.  Hill, 
ton's  Case,  that  the  same  justice  may  assess  the  fine  for  this  offence,  1708. 
either  before  the  time  of  conviction,  or  after ;  but  it  is  said,  that  Ktelw^i?^' 
such  justice  of  peace  hath  no  power  to  commit  the  offender  to  Croiii.i95,i96. 
gaol,  unless  he  do  it  immediately  upon  the  fact,  or  unless  the  ^b*^-  <^*  ^^* 
offender  shall  afterwards  refuse  to  find  sureties  for  his  good  be-  Moor,  848.  See 

,       .  o  Rex  V.  EJwelly 

haviour.  Hil.  1.  Geo. «. 

Stn.  794.    Ld.  Raym.  1515. 

Also^it^was  holden  by  the  court  in  Lefghton's  Case  above*  Sfilkeld,s5d. 
mentioned,  that  if  a  person,  against  whom  a  complaint  shall  be  2L.Ray.i5i4. 
made  as  having  been  guilty  of  a  forcible  entry,  shall  either  tra-»  ^f/^^  ^* 
verse  the  entry  or  the  force,  or  plead  that  he  has  been  three  38,99.* 
years  in  possession,  the  justice  may  summon  a  jury  for  the  trial  Sess.  C»a.  289. 
of  such  traverse,  for  it  is  impossible  to  determine  it  upon  view ; 
and  if  the  justice  have  no  power  to  try  it.  It  would  be  easy  for  any 
one  to  elude  the  statute  by  the  tender  of  such  a^  traverse,  and 
therefore  by  a  necessary  construction,  the  justice  must  needs 
have  this  power,  as  incidental  to  what  is  expressly  given  him. 

Sect.  9.  But  this  statute  being  likewise  very  defective  in  many 
respects,  as  in  not  giving  any  remedy  against  those  who  were 
guilty  of  a  forcible  detainer  after  a  peaceful  entry;  nor  even 
against  those  who  were  guilty  of  both  a  forcible  entry  and  a  for- 
cible detainer,  if  they  were  removed  before  the  coming  of  a  jus- 
tice of  peace ;  and  in  not  giving  the  justices  of  the  peace  any 
power  to  restore  the  party  injured  by  such  force  to  his  posses-  . 
sion  ;  and  also  in  not  fixing  any  pain  on  the  sheriff  for  not  obey- 
ing the  precepts  of  the  justices  in  the  execution  of  the  said 
statutes;  it  was  further  enacted  by  8  Hen.  6.  c.  9*  "That  from 
''  henceforth  where  any  doth  maike  any  forcible  entry  in  lands 
and  tenements,  or  other  possessions,  or  them  hold  forcibly, 
after  complaint  thereof  made  within  the  same  county  where 
such  entry  is  made,  to  the  justices  of  the  peace,  or  to  one 
of  them,  by  the  party  grieved,  that  the  justices  or  justice  so 
**  warned,  within  a  convenient  time  shall  cause,  or  one  of  them 
''  shall  cause,  the  said  statute  to  be  duly  executed,  and  that  at 
<«  the  costs  of  the  party  so  grieved." 

Sect.  10.  And  it  is  further  enacted  by  the  said  statute^  ^*  That 
''  though  such  persons  making  such  entries  be  present,  or  else 
"  departed  before  the  coming  of  the  said  justices  or  justice,-  not- 
**  withstanding  the  same  justices  or  justice  m  some  good  town  next 
'*  to  the  tenements  so  entered,  or  in  some  other  convenient  place 
*'  according  to  their  discretion,  shall  have,  and  either  of  them  shall 
"  have,  authority  and  power  to  inquire  by  the  people  of  the  same 
*'  county,  as  weU  of  them  that  make  such  forcible  entries  in  lands 
*'  and  tenements,  as  of  them  which  the  same  hold  with  force. 
"  And  if  it  be  found  before  any  of  them,  that  any  doth  contrary 
*^  to  this  statute,  then  the  said  justices  or  justice  shall  cause  to 

VOL.  X.  K  K  "  rese^ 


it 
«t 


€€ 
€t 
tt 
it 
tt 
€t 

ti 
tt 
tt 
tt 

4t 
tt 


498  OFFENCES  AGAINST  PUBWC  PEACE.     Bk.  l. 

^^'  reseize  the  lands  and  tenements  so  entered  or  hoklen  as  afore, 
**  and  shall  pnt  the  party  so  ptit  out  in  full  possession  of  the 
**  same  lands  and  tenements,  so  entered  or  hoMen  as  before/' 

Sect,  II.  And  it  is  further  enacted  by  the  said  statutey  ''That 
*'  when  the  said  justices  or  justice  make  such  inquiries  as  before, 
''  they  shall  make,  or  one  of  them  shall  make,  their  warrants  and 
*'  precepts  to  be  directed  to  the  sheriff  of  the  same  county,  com- 
''  mandmg  him  of  the  king's  behalf,  to  cause  to  come  before 
**  them,  and  every  of  them,  sufRcient  and  different  persons, 
dwelling  next  about  the  lands  so  entered  as  before,  to  inquire 
of  such  entries,  whereof  eveiy  man  which  shall  be  impanelled 
to  inquire  into  this  behalf,  shall  have  land  or  tenement  of  the 
yearly  value  of  forty  shillings  by  the  year,  at  the  least,  above 
reprizes,  and  that  the  sheriff  return  issues  upon  every  of  them 
at  the  day  of  the  first  precept  returnable,  twenty  shillings,  and  at 
the  second  day  forty  shillings,  and  at  the  third  time  an  hundred 
shillings,  and  at  every  day  after  the  double.  And  if  any  sheriff 
or  baihff  within  a  franchise,  having  return  of  the  king's  writ,  be 
slack,  and  make  not  execution  duly  of  the  said  precepts  to  him 
directed  to  make  such  inquiries,  that  he  shall  forfeit  to  the 
king  twenty  pounds  for  every  default,  and  moreover  shall  make 
**  fine  and  ransom  to  the  king«  And  that  as  well  the  justices  or 
''justice  aforesaid,  as  the  justices  of  assize,  shall  have  power  to 
"  near  and  determine  such  defaults  of  the  said  sheriffs  and  bai- 
**  liffsj  at  the  suit  of  the  king,  or  of  the  party  grived,  &c/' 

Sect.  12.  And  it  is  further  enacted  by  the  said  statute,  ''  That 
mayors,  justices  or  justice  of  peace,  sheriffs  and  bailiffs  of 
cities,  towns,  and  boroughs,  having  franchise,  have  in  the  said 
cities,  towns,  and  boroughs,  like  power  to  remove  such  entries, 
and  in  other  articles  aforesaid,  rising  within  the  same,  as  the 

'^  justices  of  peace,  and  sheriffs  in  counties  and  countries  afore- 

*'  said  have." 

Sect.  13.  But  it  is  provided  by  the  said  statute,  *'  That  they 

f*  who  keep  their  possessions  with  force  in  any  lands  and  tene* 

ments^  whereof  they  or  their  ancestors,  or  they  whose  estate 

they  have  in  such  lands  and  tenements^  have  contintied  their 

,  **  possessions  in  the  same  by  three  years  or  more,  be  not  enda- 

*' maged  by  force  of  this  statute.'' 

Sect.  14.  And  the  said  proviso  was  further  enforced  and  ex« 
plained  by  31  Eliz.  c.  11.  by  which  it  is  declared  and  enacted, 
**  That  no  restitution  upon  any  indictment  of  forcible  entry,  or 
"  holding  with  force,  be  made  to  any  person,  if  the  person  so 
**  indicted  hath  had  the  occupation,  or  been  in  quiet  possession, 
^*  for  the  space  of  three  whole  years  together,  next  before  the  day 
'*  of  such  indictment  so  found,  and  his  estate  therein  not  ended ; 
*'  which  the  party  indicted  may  allege  for  stay  of  restitution^  and 
♦*  restitution  to  stay  till  that  be  tried,  if  the  other  will  deny  or 
''  traverse  the  same.  And  if  the  same  allegation  be  tried  against 
**  the  same  person  so  indicted,  he  is  to  pay  such  costs  and  da- 
*'  mage«  to  the  other  party,  as  shall  be  assessed  by  the  judges  or 
''justices  before  whom  the  same  shall  be  tried;  the  same  costs 
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^  and  damages 'to  be  reeovered  «id  levied,  as  is  wmati  for  costs 
*'  and  damages  contained  in  judgments  upon  other  actions." 

Sect,  15.  In  the  construction  of  these  statutes  it  was  holden,  Cron.  161. 
that  if  a  lessee  for  years,  or  copyholder,  be  ousted,  and  the  lessor,  i^6« 
or  lord,  disseised,  and  such  ouster,  as  M;ell  as  disseisin,  be  found 
in  an  indictment  of  forcible  entry,  the  court  may  in  their  discre- 
tion award  a  restitution  of  possession  to  such  lessee  or  copy- 
holder; which  was,  by  necessary  consequence,  a  reseisin  of  the  YeU.  8i. 
freehold  also,  whether  the  lessor  or  lord  had  desired  or  opposed  Con.  i  i^otu 
^  it.    But  it  was  a  great  ^estion,  whether  a  lessee  for  years,  or  a  ^^* 
copyholder,  being  ousted  by  the  lessor  or  lord^  could  have  a  resti- 
tution of  dieir  possession  within  the  equity  of  8  Hen.  6.  the 
words  whereof  as  to  this  purpose  are,  "  &at  the  justice  shall  re-  Lamb.  155. 
**  seize  the  lands^  8cc."  by  which  it  seems  to  be  implied,  that  the  Croin.7i. 

tarty  must  be  ousted  of  such  an  estate  therein,  whereof  he  may  s^Ji^^^J' 
e  said  to  be  seised,  whicb  must  be  a  freehold  at  least.  Fu-resl.  123. 

Sect.  16.  But  to  remove  this  doubt,  it  is  enacted  21  Jac.  1. 
c.  15.  "  That  sucb  judges,  justices,  or  justice  of  the  peace,  as, 
'^  by  reason  of  any  act  or  &ct9  of  parliament  then  in  force,  were 
authorized  and  enabled,  upon. inquiry,  to  give  restitution  of 
possession  unto  tenants  of  any  estate  of  freehold,  of  their  lands 
or  tenements,  which  shall  be  entered  upon  with  force,  or  from 
them  withholden  by  force,  shall,  by  reasofi  of  that  act,  have  the 
like  and  the  same  authority  and  ability  from  henceforth  (upon 
indictment  of  such  forcible  entries,  or  forcible  withholding  be- 
fore them  duly  found)  to  give  like  restitution  of  possession  unto 
**  tenants  for  term  of  years,  tenants  by  copy  of  court-roll,  guar- 
*'  dians  by  knight's-service,  tenants  by  elegit,  statute-merchant 
^*  and  stapk,  of  lands  or  tenements,  by  them  so  holden,  which 
*'  shall  be  entered  upon  by  force,  or  holden  from  them  by  force." 

Sect.  17.  But  it. hath  been  holden,  that  a  tenant  by  the  verge  Latch,  is?. 
is  not  within  this  statute,  because  he  is  not  within  die  express  ^^  ^'  ^^*  ^i* 
words:  ted  qutare;  for  since  such  person  hath  no  other  evidence 
of  his  title  but  by  the  copy  of  coart-roll,  he  se^ns  at  least  to  be 
within  the  meaning,  if  not  within  the  words  of  the  statute.  How- 
ever it  seems  clear,  that  if  a  lessor  eject  his  lessee  for  years,  and 
afterwards  be  forcibly  put  ottt  of  possession  again  by  such  lessee, 
he  hath  no  remedy  for  a  restitution  by  force,  of  any  of  the  above- 
mentioned  statutes;  for  he  cannot  have  it  by  8  Hen.  6.  because  Vide  Salk. 587. 
he  always  conti<l^ed  seised  of  the  freehold,  and  clearly  he  is  not  Crom.ri.  166. 
within  21  Jac.  1.  c.  15.  D«ltc.  rr. 

SM.  18.  However,  there  seems  to  be  no  doubt  but  that  a  jus-  Lamb.  155. 
tice  of  peace.  Sic.  may*  in  either  of  the  said  cases,  remove  the  ^^*  ^^* 
forcci  imd  commit  the  offender.  Sec.  2  Keb!'495. 

Sect.  19.  Having  thus  set  forth  the  several  statutes  relating  to  strange,  449. 
this  subject,  together  with  the  mischiefs  which  occasioned  tliem,  ^94. 
and  the  several  defects  of  each  of  them,  I  shall,  for  the  better  ^'  ^*^** 

understanding  of  them  all  in  getieral,  proceed  to  examine  the 
following  particulars : 

1.  What  shall  be  esteemed  an  entry  within  these  statutes. 

K  K  2  2.  What 


€€ 
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«•  What  entry  is  to  be  adjudged  forcible. 
5.  What  detainer  shall  be  adjudged  forcible. 

4.  In  respect  of  what  kind  of  possessions  one  may  be  guilty 
of  such  forcible  entry  or  detainer. 

5.  What  persons  may  be  guilty  thereof. 

6.  What  ought  to  be  the  form  of  a  record  grounded  upon 
these  statutes. 

7*  Of  what  kind  of  possessions  a  restitution  is  to  be  awarded. 

8.  To  whom  such  restitution  ought  to  be  made. 

9.  By  whom,  and  in  what  manner^  it  is  to  be  awarded  and 
given* 

10.  In  what  cases  it  may  be  barred  by  the  continuance  of  a 
possession  for  three  years. 

11.  For  what  other  causes  it  may  be  stayed. 

12.  How  it  may  be  superseded  before  it  is  executed,. 

13.  How  it  may  be  set  aside  after  it  is  executed. 

As  to  the  First  Point,  viz*  What  shall  be  esteemed  an.  entry 
within  these  statutes* 

Sect.  20.  It  seems  certain,  that  if  one  who  pretends  a  title  to  ' 
lands,  barely  go  over  them,  either  with  or  without  a  great  num- 
ber of  attendants,  armed  or  unarmed,  in  his  way  to  the  church, 
or  market,  or  fbr  such  like  purpose,  without  doing  any  act,  which 
Crom.  70.         either  expressly  or  impliedly  amounts  to  a  claim  of  such  lands, 
Dalt  c  rt»       he  cannot  be  said  to  make  an  entry  thereinto  within  die  meaning 

of  these  statutes. 

Croiik69.  Sect.  21.  Yet  in  such  case,  if  he  make  an  actual  claim  with 

Com  c!  Car.  *^7  circumstances  of  force  or  terror,  he  lieems  to  be  guilty  of  a 

486.  forcible  entry  within  1  and  15  Rich.  2.   whether  his  adversary 

2  Com.  Dig.  actually  quit  his  possession  or  not. 

Crora.  69.  Stct.  22.  Ako  all  those  who  accompany  a  man  when  he  makes 

Dalt.  c.  77.        a  forcible  entry  shall  be  adjudged  to  enter  with  him,  within  the 
B.«.  c29.  §.4.  juigut  Qf  these  lawB,  whether  they  actually  came  upon  the  lands, 

or  not.  ' 

Crom.  69.  &tct.  23.  So  also  shall  those  who,  having  an  estate  in  land  by 

Dalt.  c.  77.        a  defeasible  title,  continue  with  force  in  the  possession  thereof, 
Co.  lit  «66.      j^fjgj.  ^  claim  made  by  one  who  had  a  right  of  entry  thereto. 

Ciom.  69.  Sect.  24.  But  he  who  barely  agrees  to  a  forcible  entry  mad^ 

Dalt  c  77.        to  his  use,  without  his  knowledge  or  privity,  shall  not  be  ad* 

t  H.  7. 16.       judged  to  make  an  entry  within  these  statutes,  because  he  no 

way  concurred  in  or  promoted  the  force. 

• 

As  to  the  Second  Point,  m.  What  entry  is  to  be  adjudged 

forcible. 

Lamb.  14Q,  &c.      ^^^*  ^'  *.'^  seems  clear  that  it  ought  to  be  accompanied  viritb 
Dalt  c 77.       some  circumstances  of  actual  violence  or  terror;  and  therefore 

that 


Ch.  S8.  Cf  Farahk  Entries  and  DetahOrs.  ^  501 

that  an  entry  which  had  no  other  force  than  such  as  is  implied  by  Co.  Lit.  957. 
the  law  in  every  trespass  whatsoever,  is  not  within  these  statutes,  ^^^i  ^^* 

And  therefore,  for  the  better  understanding  hereof,  I  shall  i  ^▼^  ^* 
consider, 

1.  In  respect  of  what  acts  of  violence  aq  entry  may  be  ad»- 
judged  forcible. 

2.  In  respect  of  what  circumstances  of  terror. 

As  to  the  first  of  these  particulars,  viz.  In  respect  of  what  acts 
of  violence  an  entry  may  be  adjudged  forcible. 

Sect.  215.  It  seems  to  be  agreed,  that  an  entry  may  be  said  to 
be  jForcible  not  only  in  respect  of  a  violence  actually  done  to  the 
person  of  a  man,  as  by  beating  him  if  he  refuse  to  relinquish  his 
possession,  but  also  in  respect  of  any  other  kind  of  violence  in  Som.  ii6. 138. 
the  manner  of  the  entry,  as  by  breaking  open  the  doors  of  a  l,^":A'  *•>* 

i_  1    .1  1      •     '^     ^  ^i_  ^'  M.  JNoy,  136, 137. 

house,  whether  any  person  be  in  it  at  the  same  time  or  not,  espe-  (a)  see  Rex  «. 
cially  if  it  be  a  dwellmg-house,  (a)  an4  perhaps  also  by  any  act  Bathunt, 
of  outrage  after  the  entry,  as  by  carrying  away  the  party's  goods,  ?^?^'  ^^ 
(b)  &c.  which  being  found  in  an  assm  of  novel  disseisin,  will  make  jobson, 
the  defendant  a  disseisor  with  force,  and  subject  him  to  fine  and  3  Burr.  1709. 
imprisonment.    And,  according  to  some  opmions,  an  entry  may.  ^^ 
be  said  to  be  forcible  from  the  bare  drawing  up  of  a  latch,  or  itH.4.16,  i7. 
pulling  back  the  bolt  of  a  door;  but  surely  such  inconsiderable  t  Inst  tsb, 
circumstances  as  these,  which  commonly  pass  between  neighbour  |^* 
and  neighbour,  without  any  ofience  at  all,  can  never  brin^  a  man  crom.  70.  * 
within  me  meaning  of  these  statutes,  which  speak  of  entries  with  Moor,  656. 
strong  hand,  or  multitude  of  people :  and  it  hath  been  holden,  ^™^'  ^^* 
that  an  entry  into  a  house  through  a  window,  or  by  opening  a 
door,  with  a  key,  is  not  forcible.    And  it  is  said,  that  if  one  find 
a  man  out  of  his  house,  and  forcibly  withhold  him  from  return* 
ing  to  it,  and  send  persons  to  take  peaceable  possession  thereof, 
ill  the  party's  absence,  yet  he  is  not  guilty  of  a  forcible  entry,  in- 
asmuch as  he  did  no  violence  to  the  house,  but  only  to  the  per- 
son of  the  other.     But  perhaps  this  opinion  may  justly  be  ques- 
tioned, because  though  the  force  be  not  actually  doue  upon  the 
land,  nor  in  the  very  act  of  the  entry,  yet  since  it  is  used  with  an 
immediate  intent  to  make  such  entry,  and  is  the  only  cause  it 
met  with  no  opposition,  surely  it  cannot  be  said  that  the  entry  is 
without  force,  which,  whether  It  be  upon  or  off  the  land,  seems 
equally  within  the  statute. 

As  to  the  second  particular,  wz.  In  respect  of  what  circum*^ 
stances  of  terror  an  entry  may  be  adjudged  forcible. 

Sect.  27.  It  is  to  be  observed,  that  wherever  a  man,  either  by  Sammarj,  its. 
his  behaviour  or  speech,  at  the  time  of  his  entry,  gives  those  who  ^"^  *^»  ^^ 
are  in  possession  of  the  tenements  which  he  claims,  just  cause    ^^^ 
to  fear  that  he  will  do  them  some  bodily  hurt,  if  they  will  not 
give  way  to  him,  his  entry  is  esteemed  forcible,  whether  he  ioH.7.  is^ 
cause  sudi  a  terror  by  carrying  with  him  such  an  unusual  niim-  Croiy.69. 
ber  of  servants,  or  by  arming  himself  in  such  a  manner,  as 
plainly  intimates  a  design  to  back  his  pretensions  by  force,  or  by 
actually  threatening  to  kill,  maim,  or  beat  those  who  shall  con-  g^  ^^^  ^^^^ 
Itinue  in  possession,  or  by  giving  out  such  speeches  as  plainly  above  cited. 

imply 
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»ply  a  purpose  q£  uauig  force  ra^iMt  ifcose  who  riimll  make  tnr]^ 
resastftBce;  as  if  one  a»y  tiotat  be  will  keep  his  ^saession  m  jpil* 
of  all  men,  8^. 

B.  Dniess,  Id.  '^^^^*  ^^*  ^"^  ^^  seemeth  that  no  entry  shall  be  judged  forcible 
16.  from  any  threateniog  tq  spoil  another's  goods^  of  to  destroy  rhis 
tIu^ ^99'       cattle,  or  to  do  him  any  other  such  like  damage  which  is  not 

personal. 

Lamb.  143.  Sect'  29-  However,  it  is  clear>  that  it  may  be  committed  by  a 

single  person  as  well  as  by  twenty. 

As  to  the  Thiep  Point,  viz.  Wh^t  detainer  is  to  be  adjudged 
forcible. 

Sammary,  138.  SecL  SO.  It  scemeth  certain,  that  the  same  circumstances  of 
violence  or  terror,  which  will  made  an  entry  forcible,  will  make  a 
detainer  forcible  also :  from  M'hence  it  seems  to  follow,  that  who- 
ever keeps  in  his  house  an  unusual  number  of  people,  or  unusual 

Lanb.  145.  weapons^  or  threatens  to  do  some  bodily  hurt  to  the  former  pos- 
pCroin.7o.  73.     sessor,  if  he  dare  retum,  shall  be  adjudged  guilty  of  a  forcible 

Daltc^'rr.^^^'  detainer,  though  no  attempt  be  made  to  re-enter ;  and  it  hath 

C.  Jac.  199.  been  said,  that  he  also  shall  come  under  the  like  construction, 
who  places  men  at  a  distance  from  the  house,  in  order  to  assault 
any  one  who  shall  attempt  to  make  an  entry  into  it;  and  that  he 
also  is  in  like  manner  guilty  who  shuts  his  doors  against  a  justice 
of  peace  coming  to  view  the  force,  and  obstinately  refuses  to  let 
him  come  in:  but  it  is  said,  that  a  man  ought  not  to  be  adjudged 
guilty  of  this  offence,  for  barely  refusing  to  go  out  of  a  house> 
and  continuing  therein  in  despite  of  another. 

As  to  the  FoiJSTH  Point,  viz.  In  respect  of  what  kind  of 
possessions  one  may  be  guilty  of  a  forciUe  entry  or  detaner 
wilhrn  those  statutes. 

.  Sect.  31.  It  seems  clear,  that  one  may  come  within  the  danger 
(a)  1  Sid.  101.  thereof  by  a  force  done  to  ecclesiastical  possessions,  ms  (a) 
1  Lev.  90.  churches,  (i)  vicarage-houses,  &c.  as  much  as  if  the  same  were 
Jftfc.'jacfii.    ^^^^  ^^  *°y  temporal  inheritance.     Also  it  hath  been  holden  for 

a  general  rule,  that  one  may  be  indicted  for  a  forcible  entry  into 

c)  C. Car. 201.  auysuch  incorporeal  hereditament,  for  which  a  (c)  writ  of  entry 

d)  20  H.  6. 11.  will  lie,  either  by  the  common  law,  as  for  (,d)  rent,  or  by  statute, 
b!  Forced".  *®  ^^^  ^^^  tithes,  &c.  But  I  do  not  find  any  good  authority,  that 
C.  Car.  2'ai*.  such  an  indictment  will  lie  .for  a  (f)  common  or  (g)  office;  but 
^e)C.Car.20i.  it  seems  agreed,  that  an  inctictment  of  forcible  detainer  Ues 
Dalt^c^'  *®^'  against  any  one,  whether  he  be  the  terre^enant  or  a  stranger, 
(^>C.Jac.iB.  ^ho  shall  forcibly  disturb  the  lawful  (A)  proprietor  in  the  enjoy- 
h)  Crora.  ^9.     mcRt  of  any  of  the  %bove-mentioned  possesaioss ;  as  by  violently 

'   '  £^0^77*        resisting  a  lord  in  his  distress  for  a  rent,  or  by  menacing  a  com*^ 

mono*  with  bodily  hurt,  if  he  dare  put  in  his  beasts  into  the  com* 
1  Mod.  73.  mon,  &c.  Yet  it  seems  dear^  that  no  one  can  come  within  the 
2Keb.  709.  danger  of  these  statutes  by  a  violence  offened  to  another  in 
nespect  of  a  way,  or  such  like  easement,  which  is  no  possession. 
Also  it  seemeth,  that  a  nan  oanttot  be  ooavicted  spon  view,  by 
foroe  of  15  Rich.  2.  of  a  forcible  /detainer  of  any  suck  tenement, 
wherein  he  cannot  be  said  to  hme  made  a  preoedent  forcible 

entry. 


i: 
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entry,  because  that  stetute  gives  the  justices  a  jurisdiction  of  no  vsd«infr8,i.40. 
other  forcible  detainer,  but  what  follows  a  forcible  entry. 

As  to  the  Fifth  Point,  viz.  Who  may  be  guilty  of  a  forcible 
entry  or  detainer  within  these  statutes. 

Sect.  3i.  It  seems  clear,  that  no  one  can  come  within  the  in* 
tention  thereof  by  any  force  whatsoever  done  by  him  in  entering 
into  a  tenement,  whereof  he  himself  had  the  sole  and  lawful  po6<* 
session,  both  at  and  before  the  time  of  such  entry;  as  by  break- 
ing open  the  door  of  his  own  dwelling-house,  or  of  a  castle,  which  Moor,  786. 
is  his  own  inheritance,  but  forcibly  detained  from  him  by  one  C.  Jac  is. 
who  claims  the  bare,  custody  of  it;  or  by  forcibly  entering  into  •Keb.495. 
the  land  in  the  possession  of  his  own  lessee  at  wilh     Sed  quare. 

Sect.  53.  But  it  se^ns  dear,  that  a  joint-tenant,  or  tenant  in  s  Ed.  4. 9. 19. 
common,  may  offend  against  the  purport  of  these  statutes,  either  lo  H.  7.  tr. 
by  forcibly  ejecting,  or  forcibly  holdiijg  out  his  companion;  for  ^^f^'^!'^, 
though  the  entry  of  such  a  tenant  be  lawful  per  my  et  per  tout,  £.  r.  h.  174. 
so  that  he  cannot  in  any  case  be  punished  in  an  action  of  tres- 
pass at  the  common  law,  yet  the  lawfulness  of  his  entry  no  way 
eificuses  the  violence,  or  lessens  the  injury  done  to  his  companion, 
and  ccmsequently  an  iadictment  of  forcible  entry  into  a  moiety  of  l^^^-  ^^* 

2.      •  J  Palmer,  419. 

a  manor,  8cc.  is  good.  -rwi-cr,  -ax^ 

Sect.  34.  Also  if  a  man  have  been  in  possession  of  land  for 
never  so  long  a  time,  by  a  defeasible  title,  and  another,  who  hath 
a  right  of  entry  thereunto,  make  a  claim,  and  yet  such  wrongful 
possessor  still  continue  his  occupation  with  force  and  arms,  he  is  Co.  Lit.  z^, 
punishable  for  a  forcible  entry  and  detainer  against  the  purport  ^'^^• 
of  these  statutes,  because  all  the  estate  whereof  he  was  seised  LMiib.i6o,i6i. 
before  such  claim  was  wholly  defeated  by  it,  and  his  continuance  Dalt.  c.  77. 
in  possession, afterwards  amounted  in  the  judgment  of  law  to  a 
new  entry. 

Sect.  35.  It  is  said,  that  an  infant  or  feme  covert  may  be  gui^y  Dalt  c  77. 
within  the  intention  of  the  statutes,  in  respect  of  such  actual  vio-  n"*?^/^. 
lence  as  shall  be  done  by  them  in  person,  but  not  in  respect  of 
what  shall  be  done  by  others  at  thei^  command,  because  all  such 
4:ommands  of  theirs  are  void :  also  it  is  said,  that  a  feme  covert 
may  be  imprisoned  for  such  offence,  but  that  an  infant  ought  not,  i  Hale,  3i. 
because  he  shall  not  be  subject  to  corporal  punishment  by  force  ^  ^"'P*  ^-^^* 
.of  the  general  words  of  any  statute  wherein  he  is  not  expressly 
named.  , 

As  to  the  Sixth  Point,  viz.  What  ought  to  be  the  form  of  a 
record  grounded  upon  these  statutes:  it  hath  been  resolved. 

Sect.  36.  First,  That  it  is  sufficient  in  the  caption  of  such  an 
indictment  to  say,  that  it  was  taken  before  A.  B.  and  C.  D.  ju9-  Palmer,  277. 
ticiariis  ad  pacem  domini  regis  cmservandum  amgnaJtis,  without  ^'  ^^*  ^^ 
shewing  that  they  had  authority  to  hear  and  determine  felonies 
and  trespasses;  for  the  statute  enables  all  justices  of  peace,  as 
such,  to  take  such  indictments. 

Sect.  37.  Secondly,  It  hath  also  been  resolved,  that  the  Dalt.  csi. 
tenement  in  which  the  force  was  committed  must  be  described  8  *Jj^^^- 
with  convenient  certainty,  for  otherwise  the  defendant  will  neither  s^gurr.  'i7S2. 

know 
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« know  die  special  charge  to  which  he  is  to  muke  Jiis  defience, 
neither  will  the  justices  or  sheriflf  know  how  to  restore  the 
(a)Da]t«  15.  injured  party  to  his  possession;  and  from  hence  it  follows,  that 
«  R**  Ah^'ao  *°  indictment  of  a  forcible  entry  into  a  (a)  tenement  (which  may 
3  Leon.  lot. '  signify  any  thing  whatsoever)^  (6)  wherein  a  man  may  have  an 
Cti)  Co.  Lit.  6.  estate  of  freehold,  or  into  a  house  (c)  or  tenement,  or  into  two 
1  Roh'ssI*^*  closes  of  meadow  (d)  or  pasture,  or  into  a  rood  (e)  or  half  a  rood 
C.  Jac!  633.  of  land,  or  into  (f)  certain  lands  belonging  to  such  a  house,  or 
Palmer,  277.  into  such  a  house,  without  shewing  in  what  {g)  town  it  lies,  or 
f'^iBuft  201*  '°^  *  ^*^  tenement,  with  the  appurtenances,  called  Truepenny  in 
V)«Le^n.m  !>•  "  no*  good. 

B.  Fore.  Ent  But  it  hath  been  resolved,  that  an  indictment  for  a  forcible 
f\  ,  entry  in  (t)  domum  mansionalem,  she  messuagium,  S^.  is  good,  for 

(^)ll^^^^*  these  words  are  equipollent:  also  that  such  an  indictment  for  an 
80.  entiy  into  a  {k)  close,  called  Serjeant  Hern's  close,  &c.  without 

Vide  Stra.  474.  adding  the  number  of  acres,  is  good,  for  here  is  as  much  cer^ 
Palmer^nf''  tainty  as  is  required  in  an  ejectment.  And  it  hath  been  ad- 
(Jk)C.£lia.458.  judged,  that  such  indictment  may  be  void  as  to  such  part  thereof 
ft  R.  Abr.  80.  only  which  is  uncertain,  and  good  for  so  much  as  is  certain,  and 
8  Leon.  186.  therefore  that  an  indictment  for  a  forcible  entry  into  a  house^  and 
3  l^n.  lOf .  certain  acres  of  land  thereto  belonging,  may  be  quashed  as  to  the 
,  land,  and  stand  good  as  to  the  house* 

StsiJaci.  SectSS.  Thirdly,  It  hath  been  also  resolved,  that  an  in- 
SKeb.495.       dictment  on  5  or  15  Rich.  2.  needs  not  shew  who  had  the  free- 

1  Ven.^33.^25.  ^^'^  ^^  ^^^  ^^^  ^^  ^^  force,  because  those  statutes  seem  equally 
1  Sid.'ios.  306.  to  punish  all  force  of  this  kind,  without  any  way  regarding  what 
iiMod.  n3.     estate  the  party  had  on  whom  it  was  made;  yet  it  seems,  that 

1  Yen.  89.'       such  an  indictment  ought  to  shew  that  such  an  entry  was  made 

2  Keb.  495.  on  the  possessiou  of  some  person  who  had  some  estate  in  the 
€u^l^^0  MK  tenements,  either  as  a  freeholder  or  lessee  for  years,  8cc.  for 

otherwise  it  doth  not  appear  that  such  entry  was  made  injurious 

HetJey,  73.  to  any  one.    But  it  is  said,  that  an  indictment  on  8  Hen.  o.  must 

sKeb.^.  shew,  that  the  place  wherein  the  force  was  committed  was  the 

499.  '      '  freehold  of  the  party  grieved  at  the  time  of  such  force;  and, 

Lut  1548.  therefore,  that  it  is  not  sufficient  to  say,  that  the  defendant  with 

C.^^7^  strong  hand,  8cc.  entered  into  such  a  house,  existens  Kberum  tene- 

Nov,  131.  mentum  J.  S.  S^c,  without  saying,  adtunc  existens  Uberum  tent- 

s  Roll.  65.  mentum  J.  S,  for  otherwise  it  may  be  intended,  that  it  was  his 

Com  Ydy.'  f  8.  '"^^^I^old  at  the  time  of  the  indictment  only,  and  not  at  the  time 

1  Biilst.  177.  '  of  the  force;  and  according  to  the  general  opinion,  an  indictment 

Show.  i7%.  ,on  that  statute  cannot  warrant  an  award  of  restitution,  unless  it 

Con.  1  Ven.  g^j  ^j^^^  ^j^^  ^^^  ^^  sei^^A  at  the  time. 

3  Leon.  lOf,  xr      •    •         •        *         t  ■  ^     ^^ 

Aleyn,  49»  Yet  it  IS  8aid>  that  the  want  of  such  an  express  finding  may  b^ 

Palmer,  |77,  supplied  by  such  words  as  necessarily  imply,  that  the  party  was 
Con.  «R.  A.  80.  ^^^^^^  ^^  ^^  ^^^  of  the  forcc:  as  where  it  is  expressly  laid 
Cro.  Jac  214b  *  that  the  defendant  disseised  J.  S,  &c.  which  is  impossible,  unless 
633. 939.  he  had  been  seised  of  the  freehold  at  the  same  time;  and  it  bath 

been  said,  that  it  is  sufficient  in  such  an  indictment  to  say  that 
the  party  was  possessionatus  pro  termino  vita,  without  using  the 
word  seisitus,  ^c.  for  the  same  propriety  of  expression  is  not  re- 
quired in  indictments  as  pleadings;  sed^fuare. 

Also 
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Alao  -it  is  said,  that  if  it  do  appear  either  in  such  an  express  or 
implicit  manner,  that  the  party  injured  had  the  freehold  of  the 
land  at  the  time  of  the  force,  it  is  not  necessary  to  shew  further 
what  estate  in  particular  he  had  therein,  or  by  what  title  he 
claims  the  same;  for  it  is  not  the  title  but  the  possession  which 
is  in  question. 

And  upon  the  like  ground  it  hath  been  adjudged,  that  an  in-  sB.  Abr.so. 
dictment  on  the  said  statute  for  entering  on  ray  farmer,  and  for- 
cibly expelling  him,  and  disseising  me,  is  good,  without  shewing 
what  estate  such  farmer  had;  for  it  is  sufficient  to  shew  that  he 
had  the  possession,  and  the  injury  complained  of  is  the  forcible 
disseisin  done  to  me,  which,  being  the  main  point  of  the  indict- 
ment, if  it  be  sufficiently  set  forth  in  substance,  the  indictment  is 
good:  yet  in  this  very  case,  the  want  of  shewing  that  such  farmer 
was  ousted  would  have  been  an  incurable  fault;  because  his  YelT.i65. 
possession  being  my  possession,  unless  he  were  ousted,  I  could 
not  be  disseised. 

Also  it  hath  been  holden,  that  as  an  indictment  on  8  Hen.  6.  Famtl.  iss. 
must  shew  that  the  party  who  is  put  out  of  possession  was  seised 
of  a  freehold,  in  order  to  bring  him  within  the  purview  of  that 
statute,  so  also  an  indictment  on  21  Jac.  1.  c.  15.  must  shew, 
that  the  party  injured  was  possessed  of  such  an  estate  as  will 
bring  him  within  the  provision  of  that  lict;  and  upon  this  ground 
it  hath  been  resolved,  that  such  an  indictment,  setting  forth  in  i  Ven.  906. 
general,  that  the  par^  was  possessed,  or  that  he  was  possessed 
for  a  certain  term,  without  adding  that  it  was  for  years,  is  not  i  Sid.  los. 
good :  for  in  the  first  case  it  may  be  intended,  that  he  was  pos-  J  ^^'^^^ 
sessed  only  by  virtue  of  a  lease  at  will;  and  in  the  second,  that  Salk.  260. ' 
he  was  possessed  of  a  term  for  life;  in  neither  of  which  cases  he  FarresL  its. 
is  within  the  benefit  of  21  Jac.  1.  c.  15.    Yet  it  hath  been  said, 
that  the  possession  of  such  an  estate  as  is  within  that  statute,  is 
sufficiency  set  forth  in  the  reciting  part  of  an  indictment,  as  thus, 

Suod  cum  J.  S.  was  possessed  for  a  certain  term  of  years,  and,  i  Mod.  75. 
eing  so  possessed,  was,  by  strong  hand,  IScc.  put  out  of  posses- 
sion, 8cc  without  any  direct  allegation  of  such  a  possession. 

Sect.  39.  Fourthly,  It  hath  been  resolved,  that  a  repugnancy 
in  setting  forth  the  offence  in  an  indictment  upon  any  of  these 
statutes,  is  an  incurable  fault;  and  upon  this  foundation  it  hath 
been  adjudged,  that  an  indictment  on  8  Hen.  6.  setting  forth, 
that  the  defendants  pacifici  intraverunt,  Sfc,  et  turn  adtunc  et  ibir  Akyn,  50. 
dem  vi  et  armis  dissetsiverunt,  or  that  J.  S.  was  seised  and  pos-  ?!P7v*T*' 

J    •         ..        A    J  --^  1-   .J    1       «  !•    J      J    ^1.   ^         !    J :  -.    1  Vent  108. 


sessed,  is  void.    And  it  hath  also  been  adjudged,  that  an  indict-  popham,  fos, 
ment  on  21  Jac  1.  setting  forth,  that  the  party  injured  was  pos-  RaYmoiid,  6 
sessed  of  a  term  for  years,  or  of  a  copyhold  estate,  and  that  the  Jjj*^  *'^- 


ment  on  21  Jac  1.  setting  forth,  that  the  party  injured  was  pos-  R^mond,  67. 

^411    A^VJC    A7^ 

defendants  with  strong  hand  ousted  and  disseised  him,  is  void; 


because  it  is  absurd  and  contradictory  to  set  forth  a  disseisin  of 
such  an  estate  whereof  it  is  impossible  that  any  man  can  be  dis- 
seised. Also  it  hath  been  holden,  that  an  indictment  on  8  Hen.  6. 
setting  forth  a  disseisin  of  land,  adtunc  et  adhuc  existem  liberum 
temmentum  J.S.  is  void  for  its  repugnancy,  inasmuch  as  it  im-  1]^^''^^* 
plies,  that  J.  S.  always  continued  in  possession,  which,  if  it  be  ^  ^^^  ^^^^ 
irue,  makes  it  impossible  that  he  could  be  disseised  At  all;  but  %  sid.  los. 

some 
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1 

soBie  have  nid  that  this  fleemiag  repupiaiu^  maj  be  reconciled, 
by  intending  that  the  diasettee  might  re-enter  after  the  time  of 
the  disseisin,  and  befn^  the  finding  of  the  indictment.  However, 
it  seems  clear  that,  if  the  words  adiMc  extratenet  be  added,  such 
a  repugnancy  cannot  be  helped  by  any  intendment;  and  that  no 
restitution  can  be  awarded  on  such  an  indictment,  whether  those 
words  adkuc  extratenet  be  in  it  or  not,  because  the  party  grieved 
appears  by  the  indictment  itself  to  have  had  the  freehold  at  the 
time  of  the  finding  thereof. 

t  R.  Abr.  SO.         Sect.  W,  Fifthly,  It  hath  been  resolved,  that  an  indictment 
of  a  forcible  detainer,  without  shewing  that  the  defendant  made 
an  entry  into  the  same  lands,  is  not  ^ood ;  because  the  statute 
doth  not  prohibit  one,  who  hath  always  been  in  possession,  to 
maintain  the  same  with  force.    And  it  seems  clear,  that  a  con- 
viction of  a  forcible  detainer  upon  view,  by  force  of  15  Rich.  2. 
cannot  be  good,  unless  it  shew  that  the  defendant  was  also  guilty 
FaJm.  195, 196,  of  a  forcible  entry ;  for  the  words  of  that  statute  are,  ^  that  at  all 
c%*     19  to    *'  times  that  such  forcible  entries  are  made,and  complaint  thereof 
Yelv.  33. '    '   *'  Cometh  to  the  justices,  .&€.  that  the  same  justices,  &c.  shall  go^ 
C.  EIJe.  915.      '^  &c.  and  if  they  find  any  that  hold  such  place  forcibly,  after  such 

"  entry  made,  &c."  by  which  it  is  plain,  that  the  justices  have  no 
jurisdiction  by  force  of  this  statute^  but  where  the  entry,  as  well 
B.R.HUI.         as  detainer,  was  forcible.      Yet  in  Leighton's  Case  it  was  re- 
1708.  solved,  that  such  a  forcible  entry  is  sufficiently  set  forth  in  the 

complaint  recited  in  such  conviction;  and  it  is. plain*  that  the 
statute  could  not  intend  that  the  forcible  entiy  should  be  viewed, 
because  it  is  to  precede  the  proceedings  of  the  justices :  but  per- 
haps it  is  the  better  opinion,  that  au  indictment  upon  8  Hen.  6. 
setting  forth  an  entry  and  forcible  detainer,  without  shewing  whe- 
ther tne  entry  were  forcible  or  peaceable,  is  good;  for  there  is 
no  medium  between  a  forcible  and  peaceable  entry ;  and  an  entry 
not  alleged  to  have  been  forcible,  shall  be  intended  to  have  beeu 
peaceable;  or  if  not  so,  yet  it  seems  to  be  no  way  material,  whe- 
ther it  shall  be  taken  to  have  been  forcible  or  peaceable,  because 
in  either  case  it  is  equally  within  the  statute^  the  words  whereof 
t  R.  Abr.  80.  as  to  this  purpose  are,  "  Where  any  doth  make  forcible  entry  in 
**  lands  and  tenements,  or  other  possessions,  or  them  hold  for- 
Yelv.  99.  **  cibly ;"  by  which  it  appears,  that  a  forcible  detainer  is  a  dis- 

f  Sid.*^97f  99.  **°^*  offence  from  that  of  a  forcible  entry,  and  no  way  depending 
414. '  on  it ;  and  my  Lord  Chief  Justice  Holt  seemed  to  be  of  this 

f  Keb.  505.  opinion  in  Leighton's  Case  above-mentioned.  However,  it  seems 
Kf^^'^L'iti.  *^  ^^  cerUin,  that/  if  a  bill  both  for  a  forcible  enU-y  and  forcible 
'  detainer,  be  preferred  to  a  ^rand  juiy,  and  found  ignoramus  as  to 
the  entry  with  force,  and  btUa  vera  as  f,o  the  detainer,  it  will  not 
(a)  Vide  Rei  v.  ^^i*!*^^^  ^n  award  of  restitution,  but  is  void,  because  the  grand 
Fieidhoase,  '  jury  cannot  find  a  bill  true  for  part,  (a)  and  false  for  part,  as  a 
Cowper,  8«5.     petit  jury  may. 

Salk.  260.  a  c* 

B.  Force,  13.  oBct  41.  SiXTHLT,  It  hath  been  resolved,  that  no  indictment 

^*"^- 1^^  can  warrant  an  award  of  restitution,  unless  it  find  thjjt  the  wrong- 
Su^lraa^y^l40.  ^^^  ^^^  ousted  the  party  grieved,  and  also  continueth  his  pos^- 
Hard. c«.' 174.'  se^siou  at  the  time  of  the  finding  of  the  indictment;  for  it  is  a 
Savii,68.  repugnancy  to  award  restitution  of  i»ossessioR  to  one  who  never 

Strange,  474.  ^   o  ^  r-  ^^^ 
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waa  b  po0eeeftk>%  wd  il  U  vun  to  ftwafd  tt  to  one  vfho  doth  not 
appear  to  have  lost  it. 

Sect.  42.  S^VENTHXT,  It  bath  been  resolved,  that  die  time 
and  place  of  the  disseisin  are  sufficiently  set  forth  in  an  indict* 
xnentf  alleging  that  the  defendant  tali  die  intravit,  l^c.  et  ipsum 
A.  B.  manujfbrti  ditseisivit,  without  adding  the  words  adtunc  et 
ibidem;  for  inasmuch  as  the  entry  and  disseisin  are  both  of  them  C  Jac.  4i«  I5i. 
of  the  same  nature,  and  die  one  of  them  naturally  tends  to  pause 
the  other,  it  is  implied,  that  they  both  happened  at  the  same 
time ;  and  tlie  forobk  entry  being  the  principal  offence  within 
the  purview  of  these  statutes,- and  the  disseisin  being  only  added 
to  shew  that  the  party  grieved  hath  a  right  to  a  restitutioi^,  as  to 
which  the  day  of  the  disseisin  is  no  way  material,  it  seemetb  to  be 
over-nice  to  require  a  precise  exactness  in  setting  it  forth  ;  neidier  B.8.c  ts.i.88. 
can  it  be  to  any  purpose  to  -  allege  that  the  disseisin  was  at  the 
same  place  with  the  entry,  since  it  appears  from  the  nature  of  the 
thing  that  it  could  not  but  be  so.  Yet  in  an  indictment  of  mur- 
der It  is  perhaps  a  fatal  mistake,  not  expressly  to  shew  the  day  j^  ^^ 
and  place  of  the  stroke, .  as  well  as  of  the  assault,  because  diese 
offences  are  of  different  kinds,  the  one  being  only  a  trespass,  and 
the  other  a  felony,  and  may  well  be  intended  to  have  happened 
at  different  times  and  places :  and  the  giving  of  the  stroke,^  being 
the  principal  offence,  ought  to  be  set  forth  with  the  most  exact 
certainty.  ^ 

Sect,  43.  Eighthly^  It  hath  been  resolved,  that  a  disseisin  is  ^y«r,  t«5. 
sufficiently  set  forth,  by  alleging  that  the  defendant  entered,  8cc.  ^1  c  ^J^^  3f . 
into  such  a  tenement  and  disseised  the  party,  without  adding  MC.£lis.86' 
either  the  words  {a)  iUiciti,  or  (6)  expuUt,  (r)  inde,  for  the  word  Con.  Noy,  ifo. 
disseisivit  implies  as  much. 

Sect.  44.  Ninthly,  It  hath  been  resolved,  that  an  indictneBt  li  Mod.  235. 
which  pursues  the  words  of  the  statute,  in  alleging  an  entry,  8C€.  ^a^b'^ff^* 
to  have  been  made  manuforti,  need  not  expressly  aho  to  say,  that  t  Sols.  258. 
it  was  made  vi  et  armis,  because  that  is  implied.    Also  it  is  said,  B.2.c.25.t.9t. 
that  as  the  want  of  those  words  will  not  vidate  an  indictment  ^^^  ^ 
which  pursues  the  statute,  so  neither  will  the  using  of  them  make  «  Keb.433. 
good  an  indictment  which  does  not  pursue  it ;  yet  it  hath  been  i^* 
resolved,  that  such  an  indictment  may  be  good  without  mendon-  3  smt^i. 
mg  any  complaint,  though  the  statute  seems  to  require  it;  for  it  5Boit!i699! 
is  «aid,  that  those  words  in  the  statute  are  put  in  cau8&  abuH^ 
danti ;  and  that  if  a  jusdce  of  peace  have  by  any  means  whatso" 
ever  notice  of  a  forcible  entry  or  detainer,  he  may  and  ought  to  ^  £j  4^  13^ 
proceed  against  the  same  according  to  die  said  statute,  as  being  Dalt.  2d. 
a  disturbance  of  the  public  peace,  the  preservation  whereof  waa 
the  chief  end  of  these  statutes. 

As  to  the  Seventh  Point,  tiz..  Of  what  kind  of  possessiotj^ 
a  restitution  is  to  be  awarded. 

Sects,  45«  It  f  eemsy  that  it  ought  only  to  be  awnrded  for  the  Dtlt.  c.  81. 
possession  of  such  tenements  as  are  visible  and  corpAreal ;  for  no  ^'*™^*  ^^' 
one  who  hath  a  right  to  such  as  are  invisible  and  mcorporeaU  as 
rents,  commons,  &c.  can  be  put  oiit  of  possession  thereof,  but  Co.  Uu  395. 
only  at  his  own  election,  by  a  fiction  of  law,  in  order  to  enable 

him 
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him  to  recover  damages  against  the  person  who  hath  wrongfiilly 
disturbed  him  in  the  enjoyment  of  mem ;  for.  such  things  being 
c^  ^  .  mere  creatures  of  the  law,  and  depending  entirely  upon  the  con- 

Fines,  248.  structioo  thereof,  are  always  in  the  possession  of  those  whom  die 
law  adjudges  to"  have  a  right  to  such  possession ;  and  conse- 
quently all  the  remedy  that  can  be  desired  against  a  force  offered 
to  a  man  in  respect  of  such  like  possessions,  is  to  have  the  actual 
force  removed,  and  the  offenders  punished  for  the  same^  which 
may  be  done  by  the  force  of  15  Rich.  2.  &€• 

As  to  the  Eighth  Point,  vix.  To  whom  such  restitution 
ought  to  be  made. 

Sect.  46.  It  hath  been  holden,  that  it  shall  only  be  given  to 
him  who  is  found  by  the  indictment  to  have  been  put  out  of  an 
actual  possession,  and  conse<}uently  that  it  shall  not  be  awarded 

]^V'i^  to  one  who  was  only  seised  in  law,  as  to  an  heir  upon  whom  a 
stranger  abateth  upon  the  death  of  the  ancestor,  before  any  actual 
entry  by  such  heir ;  and  from  the  same  ground  it  followeth,  that 

Lamb.  154.       it  shall  not  be  granted  to  an  heir  upon  an  indictment,  finding  9, 

Dalt  c.  83.        forcible  entry  made  upon  his  ancestor. 

Vide  C  Jac* 

1^.  Sect.  AT.  It  hath  been  holden  by  some,  that  if  a  disseisee  re-ent«r 

peaceably  upon  the  disseisor,  and  continue  for  some  time  peace- 
ably upon  the  tenements  in  dispute,  and  afterward  detain  them 
with  force,  the  disseisor  shall  not  be  restored  upon  an  indictment 

Crom.  162, 163.  finding  the  said  force,  because  his  possession  was  at  first  peace- 
ably defeated,  and  at  the  time  of  the  force,  he  had,  in  the  judg- 
ment of  law,  no  possession  at  all.  But  I  cannot  be  persuaded 
that  this  opinion  is  agreeable  to  the  intention  of  the  said  statutes, 
the  principal  end  whereof  seems  to  be  to  oblige  all  persons  to  refer 
themselves  to  the  courts  of  justice  for  the  decision  of  their  claims 
to  the  possession  of  land,  and  to  restrain  them  firom  disturbing 
the  public  peace  by  such  endeavours  to  right  themselves';  but  if 
such  a  practice  as  this  should  be  allowed,  it  would  be  easy  to 
evade  the  effect  thereof  by  refrainiog  from  violence  at  first,  and 
then  forcing  the  party  to  leave  the  possession  of  the  premises  after 
a  short  continuance  thereon  in  peace ;  neither  do  I  see  any  differ- 
ence between  such  a  continuance  for  the  space  of  three  days,  and 
a  continuance  for  three  hours  or  minutes,  inasmuch  as  the  subse- 
quent force  is  in  each  case  equally  within  the  mischief  intended 
to  be  provided  against  by  the  statutes ;  and  seeing  the  statutes 
of  8  Hen.  6.  and  31  Eliz.  ell.  have  expressly  provided,  that 
those  who  have  been  in  possession  for  three  years  shall  not  b^  put 
out  of  possession  by  an  indictment  of  forcible  entry  or  detainer,  it 
9eems  plainly  to  be  implied,  that  no  one  shall  have  the  like  ad- 
vantage in  respect  of  a  shorter  time. 

.  Sect.  48.  It  will  be  needless  in  this  place  to  shew  of  what  kind 
of  hereditaments,  or  of  what  kind  of  estate  therein,  the  party  who 
is  to  be  restored  must  be  found  to  have  been  seised  or  pos- 
sessed, because  this  may  sufficiently  appear  by  what  hath  been 
said  in  the  foregoing  part  of  this  title. 

As  to  the  Ninth  Point,  viz.  By  whom  and  in  what  manner 
such  restitution  may  be  awarded  and  given. 

Sect. 
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Sect,  4Q.  There  is  no  doubt  bat  that  the  same  justice,  before  C<myw,  6i. 
whom  an  indictment  of  forcible  entry  or  detainer  shall  be  found,  ^^  ^^' 
may  grant  an  award  of  restitution  to  the  party ;  and  it  is  said,  it  Mod.  495. 
that  he  may  eiLecute  the  same  either  in  his  own  proper  person,  or 
make  his  precept  to  the  sheriff  to  do  it. 

1  Sid.  156. 


Sect.  50.  But  it  seems  clear,  that  neither  justices  of  peace,  nor  J  ^^^ 


88. 


any  court  whatsoever,  have  authority  to  grant  a  restitution  upon  i  Ven.'  S06* 
a  conviction  of  any  force  taken  by  them  upon  view,  unless  the  Dyer,  isr. 
same  be  found  by  an  indictment,  according  to  the  direction  of  £l!!!l!b%84' 
8  Hen.  6.  c.  9*  or  21  Jac.  I.e.  15.  {a)  Also  it  seems  to  be  agreed,  (a)  vide  s. 
that  no  other  justices  of  peace,  except  those  before  whom  such  Com.  Dig.  9&6, 
an  indictment  shall  be  found,  have  any  power,  either  at  sessions  iS!'!!!'!;!^^ 
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or  out  of  It,  to  make  any  award  of  restitution ;  and  that  no  other  peace  or  sheriff 
court  whatsoever  can  personally  restore  the  party  without  a  pre-  may  break  open 
cept  to  the  sheriff.  .      j^JSn."^ 

Sect.  51.  Also  it  hath  been  resolved,  that  justices  of  oyer  and  Keilw.i59. 
terminer  have  no  power,  either  to  inquire  of  a  forcible  entry  or  ?^*'^i 
detainer,  or  to  award  restitution  on  any  such  indictment;  because  txO>.65. 
when  a  new  power  is  created  by  statute,  and  certain  justices  are 
assigned  to  execute  it,  it  cannot  regularly  be  executed  by  any 
other :  and  inasmuch  as  justices  of  oyer  and  terminer  have  a  com* 
mission  entirely  distinct  from  that  of  justices  of  peace,  they  shall 
not,  from  the  general  words  of  their  commission,  ad  inquiren^F  de 
omnibus  transgr*  et  de  omnibus  aliis  articulis  et  causisconi^formam 

Juorumcunque  statutorum  fact*  sive  perpetrate,  be  construed  to 
ave  any  such  powers  as  are  specially  limited  to  justices  of  peace. 

Yet  it  hath  been  resolved,  that  the  justices  of  the  king's  bench  Fanesl.  iss. 
may  award  restitution  upon  an  indictment  of  forcible  entry  or  7  Ed.  4.  is. 
detainer  removed  before  them,  because  the  said  justices,  having  a  rJu^*  st 
supreme  and  sovereign  jurisdiction  over  all  matters  of  a  criminal 
and  public  nature,  have  always  been  esteemed  to  have  power  in  See  Rex  v. 
all  causes  of  this  nature,  being  brought  judicially  before  them,  to  Jones,  Stra. 
give  the  parties  such  remedies  -  in  relation  thereto,  as  they  shall  ^^ 
uppear  to  have  a  right  to  demand,  either  by  common  law  or  by 
statute. 

Sect.  512.  The  sheriff,  if  need  be,  may  raise  the  power  of  the  ^-^^^^  ^^- 
county  to  assist  him  in  the  execution  of  a  precept  of  restitution,  ^^^  ^  **• 
and  therefore,  if  he  make  a  return  thereto,  that  he  could  not  make 
a  restitution  by  reason  of  resistance,  he  shaH  be  amerced. 

« 

As  to  the  Tenth  Point,  viz.  How  such  restitution  should 
be  barred  by  the  continuance  of  a  possession  for  three  years. 

Sect»  53.    It  appears  from  the  abovementioned  proviso  of  Salkdd,  teo.. 
8  Hen.  6.  and  also  by  31  Eliz.  ell.  that  any  one  indicted  upon  ^m^;  ^[ 
these  statutes  may  allege  such  possession  to  stay  the  award  of  Fanesl.  1S8. 
restitution :  in  the  construction  whereof  it  hath  been  holden,  that  ^^  ^  7^- 
•ttch  possession  must  have  continued  without  interruption  during  si^m^!^,'m 
three  whole  years  next  before  the  indictment;  and  therefore  that  Dyer,  141. 
he  who  having  been  in  possession  of  land  for  three  years  or  more,  |*^*  ^  ^^ 
is  forcibly  ousted,  and  then  restored  by  force  of  the  statate  of  f^J^iS.' 
S.Hen.  6.  cannot  justify  a  forcible  detainer,  tUl  he  have  been  iq  Baynond,  85. 

possession  ^  Sid.  149. 
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Dalt.c79. 
tS  H.  6. 18. 
Croinptan,71. 
Holding  over 
by  fonn, 
where  the 
lenADt's  tkle 
was  uDiler  ft 
lease  then  ei- 
pired,  is  said  to 
be  ftlNtible 
detainerr 
Cro.  itc«  199. 


4  Comin.  149. 


1  Keb.  538. 
R.  o.  Barges, 
Salkeld,  S61. 


1  Sid.  149« 
RftTiB.  84. 
1  Yen.  f65. 


4  ComiQ.  148. 


poMetsion  igain  for  Aree  yetr8  after  du<sb  n^dtittttion :  wad  also 
for  the  same  ntacm  it  hath  been  said^  that  he,  who,  onder  a  de- 
feasible tide,  hath  been  never  w>  long  io  posfletrfon  of  laqd  to 
-which  another  hath  a  right  of  entry,  cannot  justify  rach  a  detainer 
at  any  time  within  three  years  after  a  claim  made  by  him  wh^ 
hath  such  a  right,  because  all  defeasible  estates  in  the  land  are 
wholly  defeated  by  such  a  claim,  and  the  subsequent  continuance 
in  possession  amounted  to  a  new  entry. 

Sect.  54.  There  have  been  some  opinions,  that  the  three  years 
possession  must  be  of  a  lawful  estate,  and  consequently  that  a 
disseisoi^sconthraancein  qniet  possession  for  never  so  many  years 
shall  not  justify  a  forcible  detainer;  but  it  seems  necessary  to 
make  a  distinction  between  a  detainer  against  him  who  has  a 
right  of  entiy,  and  a  detainer  against  a  stranger,  or  one  who  by 
his  laches  has  lost  his  right  of  entry;  for  I  do  not  see  why  three 
years  continuance  of  a  defeasible  possession  should  not  justify  a 
detainer  by  force  against  a  stranger,  inasmuch  as  he  cannot  take 
advantage  of  another's  rights  and  bare  possession  is  a  good  title 
against  all  persons,  except  him  who  hath  the  right,  and  cannot 
be  lawfuQy  defeated  by  any  other.  Also,  if  one  who  has  the 
mere  right  to  lands,  have  so  long  neglected  to  recover  the  pos- 
session thereof,  till  in  judgment  of  law  he  hath  no  more  right  to 
such  possession,  till  be  has  recovered  it  by  action,  than  a  mere 
stranger,  there  doth  not  seem  to  h^  any  reason  that  he  should 
have  more  advantage  against  a  forcible  detainer,  than  if  be  were  a 
mere  stranger. 

Sect-  55.  Also  it  hath  been  holden,  that  a  peaceable  continuance 
in  possession  for  three  years  after  a  forcible  entry,  under  any  title 
whatsoever,  will  not  justify  a  forcible  detainer,  inasmuch  as  the 
possession  was  at  first  gained  by  force.  But  I  cannot  think  this 
a  reasonable  construction  of  the  said  statutes,  for  the  force  in  the 
detainer,  being  after  three  years  quiet  possession,  seems  justifiable 
by  the  express  words  of  the  statute ;  and  where  the  force  used 
in  gaining  a  possession  is  afterwards  wholly  laid  aside,  there 
seems  to  be  no  colour  to  say,  that  it  makes  the  subsequent  po^ 
session  less  quiet  or  peaceable  than  it  would  have  been,  if  there 
had  been  no  force  at  all  used  at  the  first* 

Sect.  56.  It  seams  clear  from  the  express  purview  of  the  said 
statute  of  31  Eliz.  c.  II.  that  wherever  the  defendant  pleadeth 
such  a  possession  in  bar  of  restitution  upon  such  an  indictment, 
either  before  the  justices  of  peace,  or  in  the  king's  bench,  uo 
restitution  ought  to  be  awarded  till  tibe  truth  of  the.{riea  be  tried; 
and  it  hath  been  holden,  that  the  plea  of  such  a  possession  is 
good,  without  shewing  under  what  title,  or  of  what  estate  such 
possession  was;  because  it  is*  not  the  title,  but  the  possession 
only,  which  is  material  in  tibis  ease. 

Se€t.  67,  It  seema  that,  from  the  wwding  of  SI  Eliz.  c.  1 1.  if 
one  who  has  been  in  possession  for  three  years,  be  ousted,  and 
the  same  day  re-enter  with  force,  and  also  be  indicted  for  sudi 
re-entry  on  die  very  same  day,  it  may  be  questioned  whether  the 
prosecutor  ought  to  have  restitutioii,  inasmuch  as  die  words  of 

the 
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the  statute  are,  ''  that  tliere  skall  be  no  resthution^  8lc.  if  the 
per900  indicted  have  been  in  q[niet  possession  for  three  jears 
next  before  the  day  of  the  indictment  found ;"  and  here  the  de- 
fendant hath  been  in  possession  three  years  before  the  day  of  the 
indictment,  though  not  three  years  before  the  indictment,  inas- 
much as  he  was  ousted  the  same  daj.  But  if  it  be  considered^ 
the  circumstance  of  finding  the  indictment  on  that  day  no  way  i  Burr.  U9^ 
affects  the  merits  of  the  case,  or  lessens  the  offence  any  more  than 
if  it  were  found  on  any  other  day,  and  that  restitution  must  have 
been  awarded  if  it  had  been  found  on  another  day,  and  that  the 
mischief  complained  of  in  the  preamble  is,  that  persons  were,  by 
colour  of  such  indictments,  often  turned  out  of  their  possessions 
which  they  had  quietl;^  enjoyed  for  three  years  next  before  such 
indictments  found,  which  does  not  extend  to  the  defendant  in  the 
present  case,  I  rather  incline  to  think,  that  restitution  might  be 
awarded  to  the  prosecutor  in  this  case ;  inasmuch  as  it  clearly 
appears,  that  the  defendant's  possession  hath  not  bad  three  years 
uninterrupted  continuance  within  the  intent  of  the  statute. 

As  to  the  Eleventh  Point,  viz.  For  what  other  causes  such 
restitution  may  be  stayed. 

Sect.  58.     It  seemeth  to  be  settled  at  this  day,  that  if  the  de*  i  Keb.  343. 
fendant  tender  a  traverse  of  the  force,  which  must  be  done  in  ?Jf ^^  ^^' 
writing,  and  not  by  a  bare  denial  of  the  force  by  parol,  the  jus-  ^  sid.284. 
tice  ought  not  to  make  any  restitution  till  the  traverse  be  tried  ;  Salk.dar/ses. 
in  order  whereunto  be  must  award  a  venire  facias,  whereon  a  jurf  ^!^'  ^^ 
must  be  returned,  on  whose  verdict  the  award  of  restitution  ^.trs^  ^' 
ought  to  depend. 

Sect*  59'    It  hath  been  resolved,  that  if  such  a  jury  find  part  i  Sid.  97. 99. 
of  the  indictment  to  be  true,  and  part  of  it  to  be  false,  yet  if  they  ^  ^^.^*  ^^' 
find  so  much  thereof  to  be  true  as  will  warrant  a  restitution,  the 
justice  ought  to  restore  the  party  :  as  where,  on  an  indictment  of 
forcible  entry  and  forcible  detainer,  the  Jury  find  that  the  entry 
was  peaceful,  and  the  detainer  was  only  U)rcible. 

Sect,  Go.  As  the  justice  is  bound  to  stay  the  award  of  restitu-  SstU,  68. 
tion,  upon  the  defendant's  tendering  a  traverse  of  the  force,  so  it  ^^7^»  ^^ 
hath  also  been  said,  that  he  ought  not  to  make  such  an  award  in 
any  case  in  the  defendant's  dbsetice,  without  calling  him  to 
answer  for  himself  i  for  it  is  implied  by  natural  justice,  in  the 
construction  of  all  laws,  that  no  one  ought  to  suffer  any  prejudice 
thereby,  without  having  first  an  opportuni^  of  defending  himself. 

As  to  the  Twelfth  Point,  vit.  How  such  a  restitution  may 
be  superseded  before  it  is  executed. 

Sect.  6l.    There  is  no  doubt  but  that  the  same  justices,  by  D^er,i87. 
whom  a  restitution  is  awarded  upon  an  indictment  of  forcible  q'°'°^!^^^' 
entry  or  detainer  found  before  them,  may  also  afterwards,  upon  Daltc  81.84. 
an  insufficiency  of  the  indictment  appearing  unto  them,  super- 
sede the  same  before  it  is  executed.    And  it  hath  also  been  said,  Cro.  EKs.  9i5. 
that  if  such  an  indictment  be  taken,  and  restitution  awarded  by  ^^^'  ^'* 
four  or  five  justices,  that  two  or  even  one  of  the  same  justices 
may  supersede  the  execution  thereof,  as  well  as  more  or  all  of 

them. 
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them.    But  it  seems  to  be  agreed,  that  no  otherjustioes*  orother 
court  whatsoever,  hath  such  power,  except  the  King's  Bench. 

C.  Eli*.  915.  Sect.  62.     However,  it  is  certain,  that  a  certiorari  from  the 

Moor  ^V.  King's  Bench  is  a  mpersedea^  to  such  restitution ;  for  every  such 
1  Keb.  93.*/  certiorari  has  these  words,  coram  nobis  tenninari  volumus  et  non 
Sununary,  141.  aUbi;  and  consequently  it  wholly  closes  the  hands  of  the  justices  of 
Strange  4ir^      peace,  and  avoids  any  restitution  which  is  executed  after  the  teste, 

but  does  not  bring  the  justices  of  the  peace,  8cc.  into  a  contempt, 
unless  they  proceed  after  the  delivering  thereof. 

Sayer,  176.  As  to  the  Thirtbenth  Point,  viz.    How  such  restitution 

may  be  set  aside  after  it  is  executed. 

Sect.  63.     It  is  certain,  that  the  justices  of  the  King's  Bench, 
having  in  general  a  superintendent  power  over  all  the  proceedings 
whatsoever  of  justices  of  peace,  may  set  aside  any  such  restitu* 
tion,  if  it  shall  appear  to  them  to  have  been  either  awarded^  or 
executed  against  law ;  as  where  the  indictment  whereon  it  was 
Sttiii.'i40, 141.   grounded,  being  removed  before  them,  appears  to  be  insufficient, 
C. Eiu. Si.       and  thereupon  is  quashed;  or  the  defendant  traverses  the  force 
Sop.  8. 58.        mi  J  g^^  ^  verdict  in  the  King's  Bench ;  or  wherever  it  suffi- 
ciently appears  that  the  justices  of  peace  have  been  irregular  in 
their  proceedings,  as  by  refusing  to  try  a  traverse  of  force  ten- 
dered by  the  defendant,  8cc. 

Not,  119.  Sect*  64.  Yet  if  an  indictment  on  these  statutes  be  removed  into 


c  3  ^48        ^^  King's  Bench,  and  the  defendant,  having  been  turned  out  of 

149.         '      possession  by  the  grant  of  restitution  to  the  prosecutor  by  the 

justices  of  peace,  traverse  the  force  in  the  King's  Bench,  and  then 

the  offence  be  pardoned  by  a  general  pardon,  the  Court  cannot 

proceed  on  the  trial;  notwithstanding  the  defendant  would  waive 

B.  t.c  37.  the  benefit  of  the  pardon ;  because  it  appears  judicially,  that  the 
8. 61.  i^ing  C3Q  iiuve  no  benefit  of  a  fine  from  the  defendant  if  the  ver- 
dict pass  against  him,  and  the  Court  will  never  falsify  an  indict- 
ment, which  is  found  by  the  oaths  of  twelve  men,  by  bare  affi- 
davits ;  and  consequently  in  this  case  the  defendant  can  have  no 
remedy  to  set  aside  the  restitution  by  controverting  the  truth  of 
the  indictment. 

]lmioiid,85.  Sect.  65.  Neither  can  a  defendant  in  any  ease  whatsoever, 
i^Kcb.S4S.  ^  rif ore  juris,  demand  a  restitution,  either  upon  the  quashing  ik 
i  Keb.  505.  ^®  mdictment,  or  a  verdict  for  him  on  a  traverse  thereof,  &c. ; 
Sommarj,  141.  for  the  power  of  granting  a  restitution  is  vested  in  the  King's 
&ilk^587^^^*  Bench  only  by  an  equitable  construction  of  the  general  words  of 
Dyer,  123.  the  statutes,  and  is  not  expressly  given  by  those  statutes ;  and  is 
t  iCeb.  571.  never  made  use  of  by  that  Court  but  when^  upon  consideration  of 
Savil,  68.  ^^  whole  circumstauces  of  the  case,  the  defendant  shall  appear 

to  have  some  right  to  the  tenementS|  the  possession  whereof  he 
lost  by  the  restitution  granted  to  the  prosecutor. 

C.  Elis.  Sect.  66.  The  Court  of  King's  Bench  hath  been  so  favourable 

to  one,  who,  upon  his  traverse  of  an  indictment  upon  these 
For  ihefonnof  statutes  bein^  found  for  him,  hath  appeared  to  have  been  unjustly 
the  ind^tment,  put  out  of  his  possession,  that  they  have  awarded  him  a  re-resti- 
Juffo,  tto.'     tution,  notwithstanding  it  hath  been  shewn  to  the  Court,  that 

•    since 
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sioceitlierestitutbn  granted  upon  the  indictment^  a  stranger  hath 
recovered  the  poasession  of  the  same  land  in  the  lord's  court. 

4.  Of  Riais,  Routs,  and  Unlawful  Assemblies. 

In  treating  of  Riots^  Routs,  aqd  Unlawful  Assemblies,  I  shall 
consider. 

First,  What  shall  be  called  a  riot,  rout,  or  unlawful  assembly.  U  Mod.  5io. 

Secondly,  How  they  may  be  suppressed  and  punished  by  the 
common  law. 

Thirdly,  How  by  statute. 

Sect^  1.  A  Riot  seems  to  be  a  tumultuous  disturbance  of  the  W  ^^^e  i  Yea 
peace,  by  three  persons,  (a)  or  more,  assembling  together  of  their  ^^  gg^^  .^^^ 
own  authority,  with  an  intent  mutually  tp  assist  one  another,  D«lt  c.  85, 86,* 
against  any  who  shall  oppose  them,  in  the  execution  of  some  87. 
enterprize  of  a  private  nature,  and  afterwards  actually  executing  p^^ofs^  &c. 
the  same  in  a  violent  and  turbulent  manner,  to  the  terror  of  the  siost.  W. 
people,  whether  the  act  intended  ^re  of  itself  lawful  or  unlaw-  Sommuyyisr. 

J.  1   /iv  S  Mod.  141. 

^'•W  (6)SccSalk. 

594.    Popham,  SOS.  1  Ld.  Bay.  484.    IS  Mod.  S6S.  509.    StiMige,  196.    11  Mod.  113. 116, 117. 
1  Block.  350. 

For  the  better  understanding  whereof,  I  shall  consider  the  fol- 
lowing particulars : 

1.  How  far  such  an  assembly  may  become  riotous  through  the 
want  of  legal  authority  expressed  or  implied,  or  be  excusable  by 
reason  of  such  authority. 

2.  How  far  the  intention  with  which  the  parties  assemble 
together  must  be  unlawful. 

3.  With  what  kind  of  violence  or  terror  the  intended  enterprize 
must  be  executed. 

4.  How  far  the  grievance  intended  to  be  redressed  must  be  of 
a  private  nature. 

5.  Whether  the  unlawful  execution  of  an  act  in  its  own  nature 
lawful  may  not  make  an  assembly  riotous. 

As  to  the  First  Point,  viz.  How  far  such  an  assembly  may 
become  riotous  through  the  want  of  legal  authority  expressed  or 
implied,  or  be  excusable  by  reason  of  such  authori^. 

Sect.  2.     It  seems,  That  wherever  more  than  three  persons 
(c)  use  force  and  violence  in  the  execution  of  any  design  what-  («)  The  word* 
ever  wherein  the  law  does  not  allow  the  use  of  such  force,  all  who  th^ee  penoBs," 
are  concerned  therein  are  rioters,  (d)  But  in  some  cases  wherein  are  tfiree  times 
the  law  authorizes  force,  it  is  not  only  lawful,  but  also  commend-  ^^^'^i^'t^'Zli 
able  to  make  use  of  it ;  as  for  a  (e)  sheriff  or  (/*)  constable,  or  per-  of « tb,^  per. 
haps  even  for  a  private  (g)  person,  to  assemble  a  competent  num-  iods  or  more  f 
ber  of  people  in  order  with  force  to  suppress  rebels,  or  enemies,  or  •n>n»*«^*hat 
rioters,  and  afterwards  with  such  force  actually  to  suppress  them ;  matter  u  u  im- 
or  for  a  justice  of  peace,  who  has  a  just  cause  to  fear  a  violent  possible  for  the 

resistance,  ?»"<}  ^f  "an  t o 

'  be  aiwajTs 
equally  attentive.    4  Bom.  88.   (i)  Burr.  1S6S.   K.  ©.  Scott  and  Harris,  1  Black.  350.   (e)«And.69. 
PopbaBi,lSl.    (/)SH.7.10.    (;)  Pop.  121.    Moor,  65a. 
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fgktwgge,  te  ndle  the  posse,  iaordertoremove  afetcid  iamririagMi 

entrymto^or  detatniBg  ol^iaods.  Alsait  seems  tabe  tbedaty  of  a 

<•)  2  iMt.  19S.  (a)  sheriff,  or  other  minister  of  justice,  having  the  execution  of 

the  king's  writs,  aad  being  resisted  m  eadeavouriBg  to  execute  the 

samcji  to  raise  such  a  power  as  may  effectually  enable  thenv  to 

(6)3  Inst  161.   overpower  any  such  resistance ;  yet  it  is  said  not  (6)  to  be  lawful 

H^b*  6^^864     ^^^  them  to  raise  a  force  for  the  execution  of  a  civil  process,  un- 

*    '      '    lesslheyfind  a  MStstance;  and  it  is  eertaiiii  that  tbey  are  highly 

pij^sfaable  tot:  using  any  needless  outrage  or  vio^nce  therein.- 

As  to  the  Second  Point,  viz.  How  far  the  intention  with 
which  such  persons  assemble  together  oiiist  b«  unlawful 

lamb.  179,  &c»      Sect,  5.  It  seems  agreed,  liiat  if  a  nomber  of  persons  being 
Dalt  c  66;       met  togetiler  aft  a  hi»,  or  market,  or  chnrcb-aley  or  any  otihet 
6Mod^45f ^'    lawfel  or  ittttoeent  oceasjon,  happen  on  a  suAleiv <ivarret to  ikll 
Skinner,  118^     together  by  the  ears,  they  are  not  guilty  of  a  riot,  but  of  a  sud*- 
Selkeia,  $95.  .  den  affipay  only,  of  which  none  are  gaihy  but  those  who  aetnally 
engage  in  it,  because  the  design  of  their  meeting  was  imiocent 
and  lawM>  and  the  subsequent  breack  of  the  peace  happened 
unexpectedly  without  any  previous  intention  concerning  it.     Yet 
ft  is  said  that  tf  persocis  innocently  assenriried  together,  do  aftev* 
wards,  upon  a  dispute  happening  to  arise  among  them,  form 
tfaeuMelves  intojpartiea^  widi  psomiaes  of  nuiteal  aBststeBce,  and 
then  make  an  affray,  they  are  guilty  of  a  riot,  becattse,.«poa  tlieiit 
confederating  together  with  ao  intention  to  break  the  peace, 
they  may  as  properly  be  said  to  be  assembled  togeitiier  for  that 
purpose  from  tne  time  of  such  confederacy,  as  if  their  first 
coming  together  had  been  on  such  a  design  :  however,  it  seems 
elear,  that  if  in  aa  assembly  of  persons  met  together  on  any  lawful 
occasion  whatsoever,  a  sudden  proposal  should  be  started  of 
goin^  together  in  a  body  to  pull  down  a  houses  or  inclosore^  or 
to  ilo  any  other  act  of  violence,  to  the  disturbance  of  the  f  uUic 
peace,  and  such  motion  be  agreed  to,  and  executed  accordingly, 
,   the  persons  concerned  cannot  but  be  rioters,  because  their  asso- 
ciating themselves  together  for  such  a  new  purpose  is  no  way  ex- 
tenuated by  their  havmg  met  at  first  upon  another*  Abo  it  seems 
to  be  certain,  that  if  a  person,  seeing  others  actually  engaged  iaa 
riot,  do  join  himself  unto  them,  and  assist  them  therein,  he  is  as 
much  a  rioter  as  if  he  had  at  first  assembled  with  them  for  the 
same  purpose,  inasmuch  as  he  has  no  pretence  that  he  came  in*' 
nocently  into  the  company,  but  appears  to  have  joined  himself 
UAto  theqiy  wit)i  aa  intevytioa  to  second  diem  ia  the  execution. of 
6 Modern,  4Sk    their  unlawful  eatei^pruse;  and  it  would  be.  endless,  as  well  as. 
See  the  caae  of   superfluous,  to  examine,  whether  every  particular  person  engaged. 
Midwinter  and   in  a  ri<^  were  ia  truth  oae  of  the  first  assembly,  or  actually  had, 
Cro!  taw'^'''    a  previous  kno^e4ge  of  Uie  design  thereof. 

Sd  edit.  4t5^  apd-Uie-CfidlMsvers^Cas^  CueatnCrvwa  Law*  61. 


Vide  Rex  v. 
John  Royce, 
Burrow,  $075. 


Dalt.c.85. 
Lamb.  17& 
5  Inst  ]76 


As  to  the  Third  PoiifT,  viz.  With  what  kind  of  violence  or 
terror  the  intended  enterpvize  must  be  executed. 

Sect,,  4,.  It  hath  been  holden,  diat  it  ought  to  be  accompanied 
with,  some  offer  of  violence,  either  to  the  person  of  a  man  or  to 
his  possessions,  as  by  beating  him  or  forcing  him  to  quit  the 
>08session  of  bis  lands  or  gopds,^  &^c.    .  Apd  from,  hence  it 

..  seems 


Oh.  M*      Qf  Riois,  RotUs,  and  Unlawfut  AHembHea.  $u 

sdemit  to  foUow»  fbat  persoils  riding  together  atk  the  road  with 
^  mrasvfll  weapons^  or  otherwise  assembling  together  in  such  a 
'  naniier  as  is  apt  to  raise  a  terror  in  the  people,  without  any 

dffer  of  violence  to  any  one  in  respect  either  of  his  person  or 

posaessions,  are  not  properly  guilty  of  a  riot>  but  only  of  an  un* 

lawfid  aisembly* 

Sect.  5.  However,  it  seems  to  be  clearly  agreed,  that  in  every  /^x  igf^^  ^73, 
riot  there  must  be  some  such  circumstances  either  of  actual  force  Dalt  c.  871. 
or  violence,  of  at  least  of  an  Apparent  tendency  thereto,  as  are  ^  j^-  ''•  ^^ 
naturally  apt  to  strike  a  terror  into  the  people  ;  as  the  shew  (a)  ^  Keb.  553* 
of  armour,  tfarratemag  speeches,  or  turbulent  gestures ;  for  every  Con.  1  Roll. 
such  offence  must  be  hud  to  be  done  m  terrorem  popuii.  (b)  And  ^^^- 
froflft  hence  it  clearly  follows,  that  assemblies  at  wakes,  or  other  ^^  ^dA^fg!' 
festival  times,  or  meetinga  for  exercise  of  common  sports  or  di-  Lamb.  179^ 
versionSf  fts  bulMnitiftg,^  wrestling,  and  snch  like,  are  not  riotous*  (^)  Vide  tiie 
And  from  the  asfliie  ground  also  it  seems  to  follow,  that  it  is  c!!xliDUie<»se 
possible  for  asom  than  three  persons  (c)  to  sssenUe  together^  of  the  Queen  «. 
witb  tfl  intention  to  execnte  a  wrongful  act,  and  also  actually  to  ^'^y*  ^^  ^^* 
perform  dieir  intended  enterprize,  without  being  rioters ;  as  if  a  ^^^  xt  should 
eompetoAt  ooraber  of  people  assemble  togedier,  in  order  to  be  "  three  per. 
cairy  <0  a  piece  of  timber  to  which  one  of  die  company  hath  a  ^^  or  more ;" 
pretended  rtghty  and  afterwards  do  carry  it  away  without  any  H  ^"uon  2. 
threatening  words,  or  other  circumstances  of  terror.    And  from  Pulton,  25. 
the  same  ground  it  seems  also  to  follow,  that  persons  assembled  !L^^'  ^^' 
together  in  a  peaceful  manner  to  do  a  thing  prohibited  by  sta-  Lunbard,  i78. 
tute,  as  to  celebrate  mass,  &c.  and  afterwards  peacefully  per-  Crompton,  62. 
forming  the  thing  intended,  cannot  be  sard  to  be  rioters ;  for  ^SJ'J ... 
there  seems  to  be  no  reason  why  an  assembly  should  become  ^  k^.'558.' 
riotous  barely  for  doing  a  thing  contrary  to  the  statute,  any  more  Con.  1  Mod.  13. 
than  for  doing  a  thing  contrary  to  common  law.  '    ii^Mo^iie^* 

As  lo  tlve  Fourth  Point,  viz.  How  far  the  grievance  in- 
fended  to  be  redressed  must  be  of  a  private  nature. 

SecL  6.  It  seems  agreed,  that  the  injury  or  grievance  com- 
plained of  and  intended  to  be  revenged  or  remedied  by  such  an 
assembly,  must  relate  to  some  private  quarrel  only ;  as  the  in- 
closing of  lands  in  which  the  inhabitants  of  a  town  claim  a  right 
of  common,  or  gaining  the  possession  of  tenements,  the  title 
W&ereof  is^  iti  dispute,  or'  such  like  matters  rehting  to  the  inte- 
rests or  disputes  of  panituhir  persons,  no  wiky  concerning  the 
ptiblic ;  fbr  wherever  the  intention  of  sor.h  an  assetinbly  is  to 
redines^s  public  grievances,  tfs  to  pull  down  aH  indloaures  in  gene- 
ral, or  to  reform  religion,  or  to  remove  evil  counsellors  from  the 
king,  tec.  if  they  attempt  with  force  t6  execute  such,  their  inten- 
tions, they  are,  in  the  eye  of  the  law,  guilty  of  levyhig  war  against 
the  kmg,  and  consequently  of  high  treason,  as  appears  from  Chap- 
ter 2,  section  125. 

Af  to  the  Fifth  Poiht,  vix.  Wbetbf  r  the  execution  of  an 
Mt  ill  its  own  nature  lawful,  may  ipake  an  assembly  riotous. 

Sect.  7.  It  hath  been  generally  holden,  that  it  is  Ao  way  mate-  JlS^'^^^'l^gg^ 
iM  wliedier  the  act  intended  to  be  doM  by  such  an  assemUy  be  of  595, 
itself  lawful  or  unlawful  v  from  wfasnetfit  fellows,  that  if  mor«  than  Crom.  64.  ee. 

L  L  2  three  ^^^^'  «•  ^' 
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3  Modem,  3. 

11  Mod.  117. 
ft  Show.  236. 

12  Mod.  648. 


Lamb.  175,176. 
Crom.  61. 
DalU  c.  85. 
B.  Riots,  4^  5. 
PuItoD,  f5. 


(a)  It  should  three  persons  (a)  assist  a  man  to  nake  a  forcible  entry  into  lands 
be  <«  three  per-  to  which  one  of  them  has  a  good  right  of  entry,  or  if  the  tike  ^ 
vide  sect^'^ '  number  in  a  violent  and  tumultuous  manner  join  together  in 
removing  a  nuisance,  which  may  lawfully  be  done  in  a  peaceful 
manner,  they  are  as  properly  rioters,  as  if  the  act  intended  to  be 
done  by  them  were  never  so  unlawful ;  for  the  law  will  not  suffer 
persons  to  seek  redress  of  their  private  grievances  by  such  danger- 
ous disturbances  of  the  public  peace.  However,  the  justice  of 
the  quarrel  in  which  such  an  assembly  doth  engage,  is  certainly 
a  great  mitigation  of  the  offence. 

Sect.  8.  A  Rout  seems  to  be,  according  to  the  general  opinion, 
a  disturbance  of  the  peace  bv  persons  assembling  together  with 
an  intention  to  do  a  thing,  which  if  it  be  executed,  will  make  theni 
rioters,  and  actually  malung  a  motion  towards  the  execution 
thereof.  But  by  some  books  the. notion  of  a  rout  is  confined. to 
such  assemblies .  only  as  are  occasioned  by  some  grievance  com- 
mon to  ail  the  company ;  as  the  inclosure  of  land  in  which  they 
all  claim  a  right  of  common,  Su:.  However,  inasmuch  as  it  ge- 
nerally agrees  with  a  riot  as  .to  all  the  rest  of  the  abovemen- 
tioned  particulars  requisite  to  constitute  a  riot,  which  have  been 
already  fully  explained,  except  only  in  this,  that  it  may  be  a  com- 
plete offence  without  the  execution  of  the  intended  enterprize,  it 
seems  not  to  require  any  further  explication. 

Sect.  9*  An  Unlawful  Jssembly,  according  to  the  common 
opinion,  is  a  disturbance  of  the  peace  by  persons  barely  assem- 
bling together  with  an  intention  to  do  a  thing  which,  if  it  were 
executed,  would  make  them  rioters,'  but  neither  actually  execu- 
ting it,  nor  making  a  motion  toward  the  execution  of  it.  But  this 
seems  to  be  much  too  narrow  a  definition.  For  any  meeting  what- 
soever of  great  numbers  of  people,  with  such  circumstances  of  ter- 
ror as  cannot  but  endanger  the  public  peace,  and  raise  fears  and 
jealousies  among  the  king's  subjects,  seems  properly  to  be  called 
an  unlawful  assembly ;  as  where  great  numbers,  complaining  of 
a  common  grievance^  meet  together,  armed  in  a  warlike  manner, 
in  order  to  consult  together  concerning  the  most  proper  means 
for  the  recovery  of  their  interests ;  for  no  one  can  foresee  what 
may  be  the  event  of  such  an  assembly. 

Sect.  10.  Also  an  assembly  of  a  man's  friends  for  the  defence 
of  his  person  against  those  who  threaten  to  beat  him,  if  he  go  to 
such  a  market,  &c.  is  unlawful ;  for  he  who  is  in  fear  of  such 
insults  must  provide  for  his  safety  by  demanding  the  surety  of 
the  peace  against  the  persons  by  whom  he  is  threatened,  and  not 
make  use  of  such  violent  methods,  which  cannot  but  be  attended 
with  the  danger  of  raising  tumults  and  disorders,  to  the  disturb- 
ance' of  the  public  peace.  Yet  an  assembly  of  a  man's  friends 
in  his  own  house,  for  the  defence  of  the  possession  thereof, 
against  those  who  threaten  to  make  an  unlawful  entry  thereinto, 
or  for  the  defence  of  his  person  against  those  who  threaten  to 
beat  him  therein,  is  indulged  by  law  ;  for  a  man's  house  is  looked 
upon  as  his  castle.  (6) 

Secondly,  viz.  How  far  offences  of  this  nature  may  be  sup- 
pressed and  punished  by  the  c6nimon  law. 

Sect. 


Croinpton,61. 
B.  Riots,  4. 
Pulton,  t5. 
-Dalt.  c.  95. 


Hobart,  99. 
Salk.  594,  595. 
1  Yen.  369. 
380. 


«1  H.  7. 39. 
Lamb.  179,180. 
Summary,  157. 
Crora.  64. 
B.  Riots,  1. 
5  Co.  91. 
11  Mod.llf. 


(h)  3  Inst.  16%. 
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Sect*  11*  It  seems  clear»  that  every  sheriff,  under-sheriff,  and  Pophim^ifi. 
also  every  other  peace-officer,  as  constables,  &c.  may  and  ought  ^  ^*  ^*  ^^' 
to  do  all  that  in  them  lies  towards  the  suppressing  of  a  riot,  and 
may  command  all  other  persons  whatsoever  to  assist  them  therein. 
Also  it  is  certain  that  any  private  person  may  lawfully  endeavour 
to  appease  all  such  disturbances  by  staying  those  whom  he  shall 
see  engaged  therein  from  executing  their  purpose,  and  also  by 
stopping  others  whom  he  shall  see  coming  to  join  them ;  for  if 
private  persons  may  do  thus  much,  as  it  is  most  certain  that  they 
may,  towards  the  suppressing  of  a  common  affray,  surely  ifor-' 
tiori  they  may  do  it  towards  the  suppressing  of  a  riot.  Also  it  Popham,  iti. 
hath  been  holden,  that  private  persons  may  arm  themselves  in  Kel^rnge,  76. 
order  to  suppress  a  riot ;  from  whence  it  seems  clearly  to  follow, 
that  they  may  also  make  use  of  arms  in  the  suppressing  of  it,  if 
there  be  a  necessity  for  their  so  doing.  However,  it  seems  to  be 
extremely  hazardous  for  private  persons  to  proceed  to  those  ex- 
tremities ;  and  it  seems  no  way  safe  for  them  to  go  so  far  in  com- 
mon cases,  lest,  under  the  pretence  of  keeping  the  peace,  they 
6ause  a  more  enormous  breach  of  it;  and  therefore  such  violent 
methods  seem  only  proper  against  such  riots  as  savour  of  rebel- 
lion, for  the  suppressing  whereof  no  remedies  can  be  too  sharp 
or  severe. 

However,  it  is  enacted  by  I  Geo.  1.  c«  5.  ''That  if  more  per-  A  person  pre- 
**  sons  than  twelve  being  unlawfully,  riotously,  and  tumultuously  ^  ^^^%  "*** 
'*  assembled,  twelve  or  more  of  them  shall  continue  together,  and  f,  ^  prildpaMB 
**  not  disperse  themselves  within  one  hour  after  proclamation  the  second  de^ 
'*  made  in  pursuance  of  that  statute,  that  then  every  peace-officer  gree,  under  tliis 
''  of  the  place  where  such  assembly  shall  be,  and  all  persons  who  ^^  ^  ^ 
'*  shall  be  commanded  to  be  assisting  to  such  officer,  may  and  4  Barr.  eors. 
ought  to  apprehend  all  such  rioters,  and  carry  them  before 
some  justice  of  peace ;  and  that  if  any  such  rioter  shall  happen  Vide  Dooglas, 
to  be  killed,  maimed,  or  hurt  by  reason  of  their  resisting  such  V^'^^*  "•  (*) 
''  officer.  Sec.  the  officer  shall  be  discharged,  Scc.^'     But  the  sto-  ^  ^' 
tute,  being  wholly  in  the  affirmative,  cannot  be  thought  to  take 
away  any  part  of  the  authority  in  the  suppressing  of  a  riot,  which 
was  before  that  time  given  either  to  officers  or  private  persons  by 

the  common  law  or  by  statute. 

« 

Sect*  12.  Generally,  offences  of  this  nature  are  punished  at  the 
common  law  as  trespasses,  by  fine  and  imprisonment  only ;  yet  Crompton,  6i. 
sometimes,  where  they  have  been  very  enormous,  they  have  been  ^"^  *^^ 
punished  with  the  pillory ;  and  anciently,  if  they  were  undertaken 
m  contempt  of  the  king's  express  prohibition  of  their  meeting,  sR.Abr.t08.] 
Under  pain  of  forfeiture  of  lands,  8cc.  they  seem  to  have  been 
punishable  with  such  forfeiture. 

Sect.  13.  It  hath  been  holden,  that  the  persons  of  whom  a  cor-  2iEd.4.i9,i4. 
poration  consists,  being  guilty  of  a  riot,  are  punishable  in  their  Dalt  c.  88. 
natural,  but  not  in  their  politic  capacity;  for  the  corporation  l?',?f'???' 
itselt  cannot  be  m  fault,  because  it  is  mvisible,  and  exists  only  in 
supposition  of  law.    Yet  there  are  some  precedents  by  which  it 
ajppears  that  corporations  have  been  amerced,  and  their  liber- 
ties seized  into  the  king's  hands,  for  suffering  a  dangerous  riot  to 

happen 


ft 
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hftppen  within  dieir  jurisdietion  withcNtt  uiing  their  endeimurs 
to  suppress  it.  * 

Sect.  14.  Womea  are  piuiish^bl^  a«  noter?*  but  infants  under 
the  age  of  discretiou  are  pot. 

Thirdly^  viz.  How  far  offences  of  this  nature  qiay  be  sujh 
pressed  and  punished  by  statute.     I  shall  consider^ 

1.  How  far  tliey  maj  be  suppressed  and  punbhed  by  one  j«a« 
tiee  of  peace. 

2.  And  how  far  by  two  or  more. 

As  to  the  First  of  these  Points,  r>iz.  How  far  they  easy  be 
suppressed  and  punished  by  one  justice  of  peace. 

Sect.  15.  It  is  enacted  by  34  Edw^  3.  e.  U  **  llnit  jiiltieea  oC 
*^  peace  shall  have  power  to  re-strain  offeodera^  riQler^,  wd  att 
'\  barrators,  and  to  pursue^  arrest*  take  and  chasti^^  th^m  accord** 
*^  ing  to  their  trespass  and  offence ;  and  to  cauae  thorn  lo  b^  im^ 
"  prisoned  and  diUy  punished,  fiC£»" 

14  H.  7. 9.  '  Sect.  16.  And.  this  statute  has  been  liberally  censtmed  for  the 

advancement  of  justice ;  for  it  hath  been  resolved,  that  if  a  justice 

Lamb,  181,  &c,  pf  peaee  find  persons  riotously  assepibiejdi.  ha  doi|e|  witbqiut  stay- 
ing for  his  companions,  hath  not  only  power  to  arrest  thf  offen*- 
ders,  and  bind  them  to  their  good  behavipur^  or  imprison  th^m 

Dfdt  c.  46.       ^  ^^y  ^^  ^^^  ^^^^  S^^^  ^^^»  ^^^  that  be  m%y  alsa  authorize- 
B.  Peace,  7.       Others  to  arrest  them  by  a  bare  parol  cpmmand  without  other 
Pulton,  $8.        warrant*  aud  that  by  force  thereof  the  persons  sa  commanded 
^65 ^195^'    ^^ pursue  and  arrest  the  offenders  in  bis  Abs^u^ i^ well sis  pre** 
xiuwiy,  41.      s^uoe.    It  is  also  said,  tii«it  if  a  j^ttioe  of  pence  be  sick,  and  hear 
that  persons  are  riotously  aas^mbjc^,  he  piay  a^iy^  his  servants  to> 
arrest  them  and  bring  them  before  him ;  wi  th«t  if  he  l|ear  that 
persons  are  riotoudy  together  in  a  certain  place>  and  ^9  tbithei^ 
and  find  n6ne  there,  he  mfiy  leave  his  servautf  behind  hun  with  » 
command  to  ^reat  them  when  they  sbaU  con;^*  -  Al#o  it  is  said» 
that  after  a  riot  is  over,  any  one  juatio^  of  peace  may  send  his 
warrant  to  arrest  any  person  who  was  concerned  in  it  4  end  also 
that  he  msiy.  send  him  to  gaol,  till  he  shall  find  sureties  for  his 

good  behaviour. 

*  •  .  • 

^)B.  Peace, 7.      Sect^  \7.  But  itsecms  to  be  agreed^  that  no  one  (a)  justice  of 
ijwlb'm  &    ^^  peace  hath  any  power  by  force  of  Uiis  statute,  either  to  record 
PuHo«,as.'    ^  ^  ^^^  ^P^"  ^^^  ^^^  view,  or  to  take  an  inquisition  thereof  after  it 
Samtnary,  137.  is  over.    Alao  if  oue  justiqe  of  p^ce,  proceeding  upon  tbia  ata^ 
Crom.  61. 69.     tute,  shall  arrest  an  innocent  perso.n  as  a  rioter,  it  acem^th  that  ho 
Dait.  c.  46.        ^^  liable  to  an  action  of  trespass,  and  thfit  the  party  arrested  may 
Con.  B.  Jadges,  justify  the  rescuing  of  himself,  because  no  single  justice  of  peace 
(b')B  Co  iM     ^^  ^y  ^^^^  statute  made  a  jti^ge  of  the  said  offence.    (J)  But  if  a 
i>aJt  e,  ts,  fi.  ^^^  ^^^^^  ^^  committed  by  persons  armed  in  an  unusual  manner, 
contrary  to  the  statute  of  Northampton,  and  any  one  justice  of 
peace  acting  ex  officio,  in  pursuance  of  the  said  statute^  seize  the 
armour  and  imprison  the  offender,  and  make  a  record  of  the  whole- 
matter,  such  a  record  cannot  be  traversed,  because  it  is  made  by 

one 
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acting  ill  a  judicial  capad^,  as  appears  'more  at  large  in  the   «* . 
chapter  of  ASbns^t  aftd  for  tfae«ame  reaaom  if  a  jaatioa  ofpeaoe, 
proceeding  on  the^statute  of  15  Rich.  2.  against  Foicibie  ^&ttan» 
and  Detainers,  shall,  upoli  his  own  view,  record  a  riot,  whidi  shall 
be  conmitled  in  the  nnking  of  any  such  forcible  entry  or  de- 
taiaefy  a  riot  so  recorded  cannot  be  traversed,  as  hath  been  shewn 
in  the  foregoing  divisaoo.    Also  if  a  jaslioe  of  peace,  acting  as  a  Cfx>mpton/65.' 
judge,  by  virtue  of  any  statute  whatsoever  empowering  him  so  to  Lambard/si7. 
do,  make  a  I'ecord  upon^is  view  of  a  riot  committed  in  his  pre-  ^><^«  >ol  s.  Sik 
sence,  such  record  shall  not  be  traversed;  for  the  law  gives  such 
an  uncontroulable  credit  to  all  matters  of  record,  made  by  any 
Judge  of  record  as  such,  that  it  will  never  admit  of  an  averment 
against  the  truth  thereof. 

Sect.  18.  It  hath  been  questioned,  whether  a  justice  of  peace  Puit  f5, 26. 
be  authorized  by  virtue  of  the  abovementioned  statute  of  34  £dw.  Larobard,3i4 
3.  c.  1.  to  raise  the  power  of  the  county  to  suppress  a  riot?  but  Crompt«B,et 
h  seemeth,  that  by  being  made  a  conservator  of  thepeace  he  hath, 
by  an  implication  of  law,  all  such  powers  in  relation  thereto,  as 
are  incident  to  the  office  of  a  conservator  of  the  peace  by  the 
common  law ;  and  consequently,  that  he  hath  a  right  of  demand- 
ing the  assistance  of  others  to  enable  him  to  preserve  the  peace, 
in  the  same  manner  as  every  sheriff  and  constable  are  empowered 
to  demand  such  assistance  by  the  common  law.    However,  there  s  H.  7.  lo. 
seems  to  be  no  reason  to  doubt,  but  that  every  justice  of  peace  is  ^^^  ^^' 
authorized  by  the  statute  of  17  Rich.  2.  c.  8.  to  raise  the  power    *    '"^^*^ 
of  the  county  to  repress  a  riot;  for  by  the  said  statute  it  is 
enacted,  ''ThJatas  soon  as  the  riieriffs,  and  other  the  lung's  mitiis- 
**  tera/'  under  which  words  all  jusljces  of  peace  clearly  to  be  iiH 
ciiided^  ''  shall  hear  of  a  noU  routi  or  other  assembly  against  the 
^'  peace,  they,  with  the  power  of  the  county  where  such  case  shall 
happen^  shall  diaturb  such  malice  with  all  their  power,  and  shall 
apprehend  all  such  offenders^  and  put  them  in  priaon,  until  due 
execution  of  the^law  be  made  of  them ;  and  that  the  lords  and 
other  liege  people  of  the  realm  shall  attend,  with  their  whole 
"  strength  ana  power,  die  sheriffs  and  ministers  aforesaid.^' 

As  to  the  SncoMD  Point,  viz.  How  far  offences  of  this 
nature  may  be  suf^^ressed  and  punished  by  two  or  more  justicea 
of  peace* 

Sect.  19.  It  is  enacted  by  IS  Hen.  4.  c.  7.  **  That  if  any  riot, 
**  assembly,  or  rout  of  people  against  the  law,  be  made  in  parties 
••  of  the  realm,  the  justices  of  peace,  three  or  two  of  them  at  the 
*'  least,  and  the  sheriff  or  under-sheriff  of  the  county  where  such 
^'  riot,  assembly,  or  rout  shall  be  made  hereafter,  shall  come  with 
•'  the  power  of  the  county  (if  need  be)  to  arrest  them ;  and  shall 
**  arrest  them ;  and  the  same  justices  and  sheriff,  or  under-sheriff, 
*'  shall  have  power  to  record  that  which  they  shall  find  so  done  in 
**  their  presence  against  the  law.  And  that  by  the  record  of  tfa^ 
**  same  justices  and  sheriff^  or  under-sheriff,  such  trespassers  and 
**  offenders  shall  be  convict  in  the  manner  and  form  as  is  con- 
"  tained  in  the  statute  of  Forcible  Entries.'' 

Sect,  £0.  In  the  construction  of  this  statute,  compared  with 
the  abovementioned  statute  of  17  Rich.  2.  c.  8.  and  also  with  the 

statute 
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-    statute  of  12  Hen.  5.  c.  8.  it  hath  been  holdeo,  that  all  peraons 

whatsoever*  and  even  noblemen,  and  all  others  of  what  condition 

or  degree  soever  they  may  be,  except  women,  dei^men,  persons 

Fojton,  S9«        decrepit,  and  infants  under  the  age  of  fifteen  years,  are  bound, 

Crom?6^         under  pain  of  fine  and  imprisonment,  upon  reasonable  warning* 

Lamb.  116*      tto  attend  the  justices  and  sheriffs  in  the  execution  of  the  saul 

^if  statute,  and  not  only  to  arrest  the  rioters,  but  also  to  conduct 

them  to  prison. 

Pop.  ISO,  iti.       Sect,  21.  Also  it  hath  been  holden,  that  those  who  attend  the 

Crompton,  6S«  justices,  in  order  to  suppress  a  riot,  may  take  with  them  such 

Lamhtud^Sie.    ^^^P^^^  ^^  ^^^I  ^^  necessary  to  enable  them  effectually  to  do  it, 

and  that  they  may  justify  the  beating,  wounding,  and  even  the 

killing  of  such  rioters  as  shall  resist,  or  refuse  to  surrender  them* 

selves. 

Lftmbwd,  Si5,        Sect.  22.  It  is  said,  that  the  justices  of  peace  are  not  only  em- 
n  ^'  ^^^4^^^*    powered  by  the  said  statute  to  raise  the  power  of  the  county  to 
Pu]ton*s9.        assist  them  in  suppressing  a  riot  which  shall  happen  within  their 
Crom.  64.         own  view  or  hearing,  but  also,  that  they  may  safely  do  it  upon  a 
'  credible  information  given  them  of  a  notorious  riot  happenmg  at 
a  distance,  whether  there  were  any  such  riot  in  truth  or  not ;  for 
it  may  be  dangerous  for  them  to  stay  till  they  can  get  certain  in* 
formation  of  the  fact :  but  they  seem  to  be  punishable  for  alarm- 
ing the  country  in  this  manner,  without  some  such  probable 
ground  of  their  proceeding  as  would  induce  a  reasonable  man  to 
think  it  necessary  and  convenient. 

Sect,  23.  It  seems  clear,  from  the  said  statute^  that  if  the  jus- 
tices, 8cc.  in  going  towards  the  place  where  they  have  heard  that 
there  is  a  riot,  shall  meet  persons  coming  from  thence  riotously 
Dalt    46        arrayed,  they  may  arrest  diem  for  being  assembled  together  in 
Lamb.  S16.'        ^"^^  an  unlawful  manner,  and  also  make  a  record  thereof,  &c. 
Crom.  6S.         for  the  statute  extends  to  all  other  unlawiiil  assemblies  whatso- 
ever; as  well  as  to  riots. 

Sect.  24.  Also  it  seems  clear,  that  after  the  justices  have  had  a 
view  of  a  riot  they  may  make  a  record  thereof,  whether  the  offen- 
ders be  in  custody  at  the  same  time,  or  have  escaped ;  and  it  is 
Lamb.  318.        said  that  the  justices  may  lawfully,  upon  a  l^esh  pursuit,  arrest 
Pulton* S9*        ^^^^  ^^  ^^^  offenders  as  shall  have  escaped,  but  that  they  cannot 
8  Co.  isi.'        At  another  time  award  any  process  on  such  a  record,  and  there- 
fore that  they  ought  to  send  it  to  the  King's  Bench,  if  any  of  the 
offenders  escape  from  a  fresh  pursuit,  and  that  process  shall 
VideiDf.8.f9.   issue  against  them  from  thence:  however,  there  seems  to  be  no 
16.*'°***^        doubt,  but  that  any  of  the  same  justices  who  have  recorded  a 
riot,  or  any  other  justice  of  peace,  may,  at  any  time,  by  virtue  of 
the  abovementioned  statute  of  34  Edw.  3.  c.  1  •  arrest  those  who 
have  been  notoriously  guilty  of  a  riot,  in  order  to  compel  thesi  to 
find  surejdes  for  their  good  behaviour. 

Raymond,  S86.      Sect.  25.  It  seemeth  to  be  certain,  that  the  record  of  a  riot 
Crom.  65. 63.    expressly  mentioned  to  have  happened  within  the  view  of  the 
justices  bv  whom  it  is  recorded,  is  a  conviction  of  so  great  autho- 
rity, that  it  can  no  way  be  traversed,  however  little  ground  in 
truth  there  might  be  to  affirm  that  any  riot  at  all  was  committed, 

or 
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or  however  innoeent  the  purties  may  be  of  the  fact  recotxled 
ttgUMt  them.    And  it  is  said,  dmt  if  any  one  be  bound  by  recog-  Palton,  ?9. 
niaanoe  to  keep  the  peace,  and  on  a  sdre  facias  thereon,  such  a  Lamb.sie, 
record  of  a  riot  be  produced  against  him,  he  shall  not  only  be'  ^^^' 
coBfcloded  thereby  from  pleading  the  general  issue,  but  also  from 
pleading  any  matter  of  justification  whatsoever. 

Sect. '916.  However  it  seemeth  clear,  that  if  in  such  a  record  of  Larobard,5i7. 
a  riot  it  be  contained,  that  the  party  was  guilty  therein  of  a  felony,  ^^^^^  c*  ^^ 
or  maim,  or  rescous,  the  party  shall  be  concluded  thereby  as  to 
the  riot  only,,  and  not  as  to  any  of  the  other  matters,  because  the 
justices  of  peace  have  by  this  statute,  a  judicial  authority  over 
no  other  onences.  except  riots,  routs,  and  unlawful  assen\blies* 

Sed.  9,1*  And  inasmuch  as  such  a  record  is  a  ^nal  conviction  Umbard,  316. 
of  the  parties  as  to  all  such  matters  as  are  properly  contained  in  l^^">  ^  ^* 
it,  it.  ought  to  be  certain  both  as  to  the  tune  and  place  of  the 
offence,  and  the  number  of  persons  concerned  therein,  and  the 
several  kinds  of  weapons  made  use  of  by  them,  and  all  other  cir-* 
cumstances  of  the  fact ;  for  since  the  parties  are  concluded  from 
denying  the  truth  of  such  a  record,  and  have  no  other  remedy  to 
defend  themselves  against  it,  but  only  by  taking  advantage  of  the 
insufficiency  of  what  is  contained  in  it,  they  may  justly  der 
mand  the  benefit  of  excepting  to  it,  if  it  do  not  expressly  shew 
both  that  they  are  guilty  within  the  meaning  of  the  statute,  and 
also  how  far  they  are  guilty,  and  that  the  justices  have  pursued 
the  power  given  them  by  die  said  statute ;  and  from  the  same  1^0,1^^  519. 
ground  it  seems  also  to  follow,  that  such  a  record  may  be  excepted  Raymond*  386, 
against,  if  it  do  not  appear  to  have  been  made  by  the  sheriff  or  Con.Dalt.c.46, 
under-sheriff  in  concurrence  with  the  justices. 

Sect.  28.  It  is  said,  that  the  offenders  being  under  the  arrest  lambard,  5t7. 
of  the  said  justices,  and  also  convicted  by  a  record  of  their  offence,  Daltoni  «•  46. 
ought  immediately  to  be  committed  to  gaol  by  the  same  justices, 
till  they  shall  make  fine  and  ransom  to  the  king,  which  can  tie 
assessed  by  no  other  justices  of  peace  except  those  by  whom  the 
record  of  the  offence  was  made ;  and  by  2  Hen.  5.  c.  8.  such 
fine  ought  to  be  larger  than  it  was  wont  to  be  before  that  statute, 
for  the  support  of  ue  charges  of  the  said  justices,  &c.  whereof 
payment  ought  to  be  made  by  the  sheriff,  by  mdenture  thereof  be- 
tween him  an4  them. 

Sect.  29.  It  is  further  enacted  by  the  said  statute  of  13  Hen. 
4.  c.  7.  that  if  it  shall  happen,  **  that  such  trespassers  and  offen- 
'  ders  be  departed  before  the  coming  of  the  said  Justices  and 
sheriff,  and  under-sheriff,  that  the  same  justices,'  three  or  two 
of  them,  shall  diligently  inquire,  within  a  month  after  such  riot, 
assembly,  or  rout  of  people  so  made,  and  thereof  shaD  hear  and 
determine  according  to  me  law  of  the  land." 

Sect.  30.  Also  it  is  furthe)*  enacted  by  19  Hen.  7.c.  13.  *'That 
**  the  sheriff  having  a  precept  directed  to  him  to  return  a  jury  in 
pursuance  of  13  Hen.  4.  c.  7.  shall  return  twenty-four  persons  * 
dwelling  within  the  shire  where  such  riot,  rout,  or  unlawful  as- 
sembly shall  be  so  committed  and  done,  whereof  every  of  them  . 
''  shall  have  lands  and  tenements  within  the  same  shire,  to  the 
*'  yearly  value  of  twenty  shillings  of  charter-land,  or  freehold,  or 

**  twen^-six 
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6  Mod.  141. 
Salkeld,  593. 


^  t^penty-aii:  thiifingt  and  etght^^fMiioe  «f  cofffbMi  J^  ^  Voik^ 
"  over  «ad  above  all  dbargts^  for  Id  fan^m  of  tlie  said  noU  ro^ 
^  ox  iiiikwfiil  assembly*  And  that  be  shall  reUmi  upott  eveiy 
**  person  so  by  him  impaaelled,  in  issues  at  the  first  day 
**  twenty  fliiiUiogs^  and  at  the  second  day  forty  shillings,  if  they 
appear  not,  and  be  sworn  to  inquire  of  the  premises  at  the  first 
day.    And  that  the  sherifl^  for  every  defaiUt»  &o*  shall  forfeit 

"  twenty  pounds^  &c/' 

• 

StcL  31.  It  is  not  dekrly  settled,  whether  the  montb,  within 
which  the  justices  of  peace  are  bonfined  to  take  their  inquicy  by 
force  of  these  statutes,  must  be  reckoned  according  to  the  com* 
putation  of  a  lunar  Or  solar  month.  However,  it  seems  to  be 
agreed,  that  if  «the  justices  give  their  charge  to  the  jury,  and  it  is 
smd,  that  if  they  do  but  award  a  precept  for  the  retunriag  of  the 
jury  within  a  innat  nonth»  they  may  take  the  venliot  afterwards; 
for  tbe  cause  being  regidarly  attached  in  them  within  the  tima 
prescribed  by  the  statute,  shall  be  prosecuted  as  ail  other  cases 
ought,  with  such  convenient  dispatch  as  to  the  judges  thereof 
shall  seem  proper ;  and  the  statute,  by  obliging  the  justices  to 
make  so  speedy  an  inquiry,  meant  not  to  hurry  diem  in  the  eze* 
cmtion  of  it. 

La{nb.3««.  Sect.  32.  It  is  generally  said,  that  any  Justice  of  the  county 

^'  may  take  such  an  inquiry,  whether  they  dwefl  near  the  jjace  where 

Pqlton)  29,  *  ^^  ^^^  happened  or  at  a  distance,  or  whether  they  went  to  view 
Cronip.  6f,63.  the  riot  or  not;  for  the  statute  ought  to  be  construed  as  largely 
■eems  contrary.  ^  ^^  words  wiU  bear,  in  favour  of  the  iusUces  power  in  the  sup- 
pressing of  such  riots ;  and  therefore  those  words  in  the  statute, 
**  that  me  sr.me  justices,  8cc.  shall  inquire,''  ought  to  be  thus  ex- 
pounded, that  me  same  justices  who  were  berore  impowered  to 
raise  thepo5se,  8cc.  shall  inquire;  and  it  is  clear,  that  any  justices 
in  the  county  are  within  that  part  of  the  statute  which  gives  that 
power;  neither  is  it  any  >vay  reasonable  to  construe  the  last 
clause  of  the  said  statute^  whereby  the  justices  who  dwell  nighest 
are  bound  to  execute'  the  statute  under  pain  of  one  hundred 
pounds^  in  such  a  manner  as  to  restrain  the  jurisdiction  of  those 
who,  by  the  foregoing  part  of  the  said  statute,  are  authorized  to 
execute  it;  for  if  such  an  exposition  should  prevail,  the  negligence 
of  the  justices  who  happen  to  dwell  nighest  would  make  the  sta* 
tnte  wholly  ineffectual. 

Lambard,  321.     ^  Sect.  33.  It  seems  clear  from  the  wording  of  the  aboveinen* 

SaikeidT 591l^'  ^^^^4  ^^^^^^^  ^^^  ^^  sheriff  ought  not  to  jom  with  the  justices 
Cartb«fr,  383b    in  taking  of  such  an  inquiry,  as  he  ought  to  do  in  making  a  record 
of  a  riot  upon  view. 

Sect.  34.  Also  it  seems  clear  from  these  words  in  the  statute 

Lamb.  3S3.       ^  ^?  H^n.  4.  c.  7*  **  that  the  same  justices  shall  hear  and  deter- 

3t8.  '  **  mine,  &C."  that  they  may  award  process  under  their  own  ttstef 

Dait.  c.  46.  and  against  those  who  shall  be  indicted  before  them  of  aily  of  the 

PditoD,  t6.        <^<ences  abovementioned,  according  to  die  form  of  the  said  sta-^ 

Crompton,  67.    tute ;  and  also  that  they  may  award  the  like  process  for  the  trial 

of  a  traverse  of  such  im  inquisition,  and  do  aU  other  things  in  re* 

lation  thereunto^  which  are  of  course  incident  to  all  courts  of 

vecord. 

Sect. 


See  Sect.  44. 


OkOft.       C^ Miaii,  Routh  mi  DtUawfiU  AiaemUki.  MS 

8^*  S5.  But  it  hstfa  been  qmttmicd,  whetber  tlM  jotdect  can  Dsit  c.  46. 
s9teHf  ditniiB  the  effenden  upoo  their  paying  rach  a  fine  as  shall  Cromptoo*  6i. 
be  impesed  -upon  then,  without  sooie  judgment  for  their  impri* 
sonmeDt  as  iw>ell  aa  fine^ i«aaniodi  as  the  statute  of  9  Hen.  <5.  €.  8« 
is  express,  **  that  all  rioters  attainted  of  great  and  heinons  riots, 
^  shall  have  one  whole  year's  imprisonment  at  the  kas^  without 
^  bail,  be/'  and  '^  that  rioters  attainted  of  petit  riot  shall  hav« 
"*  imprisonment,  as  beat  shall  eeem  to  the  king  or  to  bis  covndl.'' 

8ec^»  96.  Formeriy*  if  the  £».  imposed  upon  riots  by  jnatice«  Cromptin,  es, 
of  peace  had  been  too  farourabli^  it  waa  a  oomnxm  practice  lot  j^^^45. 
the  court  of  Starchamber  afterwards  to  iaH>ose  such  Pthar  fijie  na  see  i  Leon, 
mighlv  toge^er  with  that  whicb  was  aasesaed  4)y  thejwstioes  of  tas. 
peace,  be  proportiooable  to  the  beinDOsnesa  of  thi  openc#;  and 
this  was  said  not  to  be  a  dodUe  paniabmmt  for  the  aama 
offence,  but  only  an  award  of  due  penalty  at  several  times* 

Sect*  S7«  It  is  further  macted  by  the  said  statute  of  13  Hen.4« 
e.  7.  "  That  if  the  truth  cannot  be  found  in  the  manner  as  ia 
''  aforesaid^  then  within  a  month  then  next  folio wii^  the^tttticeat 
'^  three  or  two  of  theni,  and  the  sheriff,  or  under-ahenff>  shall 
''  oertify  before  the  king  and  his  council  all  the  deeds  and  the 
^*  circumstances  thereof ;  which  certificate  shall  be  of  like  force 
*'  as  the  presentment  of  twelve  men ;  upon  which  certificato  the 
'<  said  trespassers  and  offenders  shall  be  pat  to  answer^  and  tbej 
'<  which  shall  be  found  guilty,  shall  be  punished  according  to  the 
'*  discretion  of  the  king  and  his  council.  And  if  such  tmapassars^ 
*^  and  offanders  do  traverse  the  matter  so  certified^  the  aame  car*' 
'^  tificate  and  troverae  ^all  he  sent  into  the  King's  Bench^  there 
**  to  be  tried  and  determined,  as  the  lnw  re^ireth;  and  if  ,dief 
''  do  not  appear  before  the  king  and  his  council,  or  in  the  Kii^ 
**  Bench,  upon  such  process  and  proclamation  for  their  appear- 
*'  ance  as  are  required  by  the  said  statute,  they  shall  be  attamted  * 
•♦oftheriot,&c/' 

Sect.  38,  And  it  is  Anther  enacted  by  19  Hen.  7.  c  13. 
'*  That  if  a  riot,  8ic.  be  not  fonnd  by  the  jury  by  reaaM  of  any 
maintenance  or  embraceiy  of  the  jurorsi,  then  the  same  ins* 
tices,  8lc«  over  and  above  such  certificate  which  they  must  and  are 
bound  tp  make  by  the  said  statute  of  13  Hen.  4.  c.  7.  shall  in  the 
**  same  certificate  certify  the  names  and  misdemeanors  of  such 
**  maintaiQer8>  8cc.  on  pain  that  every  of  the  said  jusUces,  &c» 
''  shall  forfeit  twenty  pounds,  if  they  have  no  reasonable  excuse 
**  for  not  certifying  the  same ;  which  certificate  so  made  aball  be 
''  of  like  force  as  if  the  matter  were  found  by  verdict  of  twelve 
**  men ;  and  every  person  duly  proved  to  be  such  a  maintainer, 
'*  8co.  shall  forfeit  twenty  pounds,  &c." 

Sect.  39-    In  the  construction  of  these  statutes  it  hath  been  Ltmb.  ss5. 
holdep,   that  the  certificate  required  by  the  abovementioned  ^^• 
statutes,  may  be  made  either  by  the  justices,  &c,  who  went  to  Me  ^tonl  ^46 
the  riot,  or  by  those  who  took  the  inquiry ;  but  it  seems  to  be 
most  proper,  that  wherever  such  an  inquisition  is  td^en,  such  cer- 
tificate should  be  made  by  such  justices  who  made  the  inquiry, 
because  they,  having  had  the  examination  of  the  fact,  must  needs' 

be 
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be  best  able  to  judge  of.  the  circumstances  .thereof,  and  in  that  re- 
sjpect  are  the  most  proper  persons  to  supply  the  defects  of  the  in- 
quiry. However^  the  said  statute  of  19  Hen.  7*  c.  13.  which  is 
grafted  on  13  Hen.  4.  c.  7*  seems  clearly  to  imply>  that  some  jus- 
tices are  bound  in  a  more  especial  manner  to  make  such  certificate 
than  any  others,  by  imposing  the  penalty  of  twenty  pounds  on 
those  who  neglected  to  make  it  as  they  are  bound  by  13  Hen.  4. 
C..7.  which  part  of  the  statute  seems  to  be  most  reasonably  ap- 
plied to  those  justices  who  took  the  inquiry ;  or,  in  case  that  no 
mqiiirywas  taken,  to  those  justices  who  endeavoured  to  take  one, 
but  by  the  fault  of  others  were  hindered  from  taking  it ;  for  there 
Was  no  need  of  such  an  additional  penalty  on  the  neighbouring 
justices  who  were  bound  before  to  do  their  duty  in  executing  13 
lien.  4.  c.  7.  under  pain  of  forfeiting  one  hundred  pounds,  as  will 
be  shewn  in  section  forty-four,  &c.  • 

Sect*  40.  Also  it  is  generally  said,  that  such  a  certificate  must 
be  made  within  a  monUi  after  the  inquiry.  And  this  seems  to  be 
a  very  reasonable  construction  where  an  inquiry  has  actually 
been  made  ;  but  it  may  happen  that  no  inquvy  at  all  may  be 
taken,  either  through  the  default  of  the  sherin  in  not  returning  a 
jury,  or  the  obstinacy  of  the  jurors  in  refusing  to  appear,  or  the 
rebellious  humour  of  the  people  in  not  suffering  the  justices  to  do 
their  duty ;  in  all  which  cases  a  certificate  seems  to  be  required, 
both  by  the  intent  and  letter  of  the  statute,  the  words  whereof,  as 
to  this  purpose,  are,  **  If  the  truth  cannot  be  found  in  the  manner 
^*  as  is  aforesaid,  then  within  a  month  then  next  following,  the 
**  justices,  8cc.  shall  certify,  &c."  And  therefore  in  these  cases  it 
seems  pi'oper  to  make  a  certificate  of  the  obstructions  which  pre- 
vented the  taking  of  such  an  inquiry,  within  a  month  after  they 
happen. 

Sect.  41.  It  seemeth  clear  from  the  plain  words  of  the  statute, 
that  the  certificate  ought  to  be  made  to  the  privy  council  board, 
which  is  clearly  distinguished  both  from  the  chancery,  and  also 
from  the  king's  bench,  which  in  some  statutes  relating  to  judicial 
proceedings  are  taken  ifor  the  king's  cdbncil. 

Sect,  42.  It  is  said,  that  if  there  be  variance  between  the  in- 
quisition and  the  certificate,  that  shall  be  taken  which  is  most  for 
the  king's  advantage ;  and  therefore  if  the  inquisition  be  of  a  riot 
by  ten  persons,  and  the  certificate  be  of  a  riot  by  twenty,  or  by  ten 
in  harness,  or  of  a  battery  joined  with  a  riot,  diat  the  certificate 
shall  be  preferred,  because  the  fine  to  the  king  shall  be  greater ; 
but  if  they  differ  only  as  to  the  time,  it  is  said  that  the  inquisition 
.  shall  be  preferred. 

Sect.  43.  Also  it  seemeth  certain,  that  such  a  certificate,  being 
in  the  nature  of  an  indictment  at  common  law,  ought  to  compre 
hend  the  certainty  of  time,  place,  and  persons,  and  other  mate- 
rial circumstances,  both  of  the  riots  and  maintenance,  &c.  but 
perhaps  it  need  not  express  the  additions  of  the  offenders. 

Sect.  44.  It  is  further  enacted  by  the  said  statute  of  13  Hen 
4.  c.  7.  "  That  the  justices  of  peace  dwelling  nighest  in  every 
"  county  where  such  riot,  assembly,  or  rout  of  people  shall  be 

"  made 


"  they  shall  be  there  in  their  session,  in  case  that  any  such  riot, 
"  assembly,  or  rout  be  made  in  their  presence,  shall  do  executioa 
"  of  this  statute,  every  one  upon  pain  of  one  hundred  pounds,  to 
*'  be  paid  to  the  king  as  often  as  they  shall  be  found  in  default  of 
**  the  execution  of  the  same  statute." 

In  the  construction  of  this  clause  the  following  opinions  have 
been  holden  : 

Sect.  45.  FissT,  That  no  justice  of  peace  is  in  danger  of  in-  Lnubnrd,  236. 
curring  the  penalty  thereof,  unless  he  dwell  in  the  county  wherein  ^^'"'''.^' 
a  riot  happens.  '  ^ 

^ect.  46.  Secondly,  That  if  any  justices  of  peace,  who  do  p«lion,c.«. 
not  dwell  nearest  to  the  place,  do  actually  execute  the  statute,  c^pt^  ^ 
they  escuse  all  the  rest. 

Sect.  47.    Thirdly,  That  if  the  justices  whose  dwelling  was  PohocSo. 
nearest  at  the  time  of  the  riot,  or  one  of  them,  happen  to  die  with- 
in the  month,  those  whose  dwelling  is  thereby  become  the  nearest, 
are  bound  to  execute  the  statute  in  the  same  manner  is  Uie  others  Cromptan,  M. 
were. 

Sect.  48.     Fourthly,   That  notwithstanding  those  justices  Lunbard,  ssr. 
only  who  dwell  nearest  are  liable  to  the  penalty  of  the  statute,  p""*""'^**- 
yet  if  any  others,  on  notice,  neglect  to  supply  their  default,  they    " '°°'    ' 
are  finable  at  discretion. 

Sect.  49.     Fifthly,  That  if  the  two  justices,  or  one  of  them,  CTOmpton,63. 
do  their  duty  in  executing,  or  endeavouring  to  execute  the  statute,  ^J''*"''  ^' 
they  shall  not  incur  any  penalty  through  a  dc&ult  of  the  sheriff,  puj^j^ 
&c.  either  in  refusing  to  appear,  or  to  return  a  jury,  &c 

Sect.M.    SiXTRLY,That  die  said  justices.  Sic  shall  not  avoid  cromptoD,  61. 
the  penalty  by  executing  the  statute  in  part  only,  ts  by  recording 
a  riot  without  committing  the  parties. 

Sect.  5\.     Seventhly,  That  no  justice.  See.  is  subject  to  the  DBltoT),c.46. 
penal^  of  the  said  statute  on  accountof  a  petit  riot,  but  only  of 
such  riots  as  are  notorious,  and  in  the  nature  of  insurrections  and 
rebellions. 

Sect.  52.     Eighthly,  That  if  a  justice  of  peace,  &«.  had  no  Dyer.  tio. 
express  notice  given  him  of  the  riot,  he  shall  be  excused,  unless  pJIJ^IJ^'*'' 
it  were  so  very  flagrant  that  by  common  intendment  every  one  Crompion,  6i. 
dwelling  near  it  cQuld  not  but  have  notice  thereof.  D»lton,e.«. 

Sect.  53.  Ninthly,  That  the  acquiescence  or  agreement  of  Crompion,  ei. 
the  parties  aggrieved  is  no  excuse  to  the  justices,  because'  they  ^T^'lg'**' 
ought,  ex  officio,  to  make  the  inquiry,  and  make  proclamation  d^,„|  c.  46. 
whether  any  will  give  evidence  for  the  king,  &c.  and  may  bind  CromptoD,  64. 
such  of  the  the  parties  grieved,  as  shall  refuse  to  prosecute  their 
complaint,  to  their  good  behaviour. 

Sect.   54.     Also    it  is  further   enacted  by  2  Hen.  5.  c.  8. 
"  That  upon  any  default  of  the  s^d  justices,  E(c.  touching  the 

"  Bsecution 
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^  execntioif  of  13  Hen.  4.  a  commksion  »hiiU  be  awarded  al  the 
^  insftance  of  the  party  grievedy  to  iii<|uire  as  well  of  tl^e.  truth  of 
**  the  case  a»  of  the  default  of  the  said  justices,  &c.  and  that  the 
^*  said  conmiBsioners  shall  presently  return  into  chancery  the  iih 
**  quest  before  them  taken;  and  that  the  jurors,  who  shall  make 
^  inquiiy^  shall  be  worth  10/*  per  annum,  and  shall  be  returned 
**  by  the  coroners,  if  the  sheriff,  supposed  to  be  in  default,  continue 
"  ia  his  office,  8cc/'     See  the  statute. 

Sect.  55,  And  it  is  further  enacted  by  2  Hen.  5.  c.  Q.  and 
^  8  Hen.  6.  c.  14.  **  That  the  lord  chancellor,  upon  complaint 
**  made  to  hiai  that  a  dangerous  rioter  is  fled  into  places  un- 
**  known,  and  also  upoa  a  suggestioo,  aoder  the  seals  of  two  jus* 
"  tices  of  peace  and  the  sheriff,  that  the  common  lame  and  voice 
'^  runneth  in  the  county  of  the  riot,  may  award  a  capias  against 
^  the  party,  returnable  in  chancery,  upon  a  certain  day,  and  afl^r- 
'^  wards  a  writ  of  proclamation  returnable  in  the  king's  bench, 
•*  &c/' 

Fehmmm  Mw^  by  femmning  together  ta  tfk  tmmber  of  Tweiot 

itfier  Pradamatim'  made  to  ditpene* 

Sect.  56.  But  all  the  penalties  of  the  above-mentioned  statutes 
having  been  found  by  experience  not  to  be  sufficient  to  restrain 
the  rage  of  the  populace  from  breaking  out  into  dangerous 
tmntdts,  whenever  they  happen  to  be  persuaded  that  thej  lie 
under  any  reaf  or  pretended  grievance,  it  waa  thought  necessary 
Riot  Act»  ^  make  a  further  provision  against  such  msolent  disturbances  of 
i6m»i.  c»&r   the  peace,  by  more  severe  law|  and  to  this  end  by  the  ^iot 

TwdvapenDor  -^^  }  ^^  ^*  ^^  ^«  ^  ^*  it  IS  recited,  *'  That  of  late  maiqr 
or-nore,  mfsw-  rebeUioua  riots  and  tumults  have  been  in  divers  parts  of  this 
m^not^^'  kii^dom,  to  the  disturbance  of  the  public  peace,  and  t|ie  endan- 
pening  after  g^nng  of  his  majesty's  person  and  government,  and  the  same  are 
commanded  hjr  yct  coalinued  aad  fonsented  by  persons  disaffected  to  \m  mi^ty, 

bTp^u^'"'  F**""^  ^  ^9  ^^  ^  ^^^  ^  pmrishmeirts  pnvfidod  1^  the 
tuD»  adjudged  1^^>  ^<^^  ^  being  are  not  adie^uate  to  such  hetnone  offences; 
feboi  withoat  and  by  such  rioters  his  majesty  and  his  administration  have  been 
^^^^^  most  maliciously  and  fialsely  traduced,  with  an  intent  to  raise 
^^^*  divisions,  and  to  alienate  Ae  affections  of  the  people  from  his 

majesty:  therefore  for  the  preventing  and  suppressing^  of  such 
riots  and  tumults,  and  for  the  more  speedy  and  effectual  punch- 
ing the  offienders  therein/'  it  is  enacted, ''  That  if  any  persons  to 
tkenumber  of  twelve  (1)  or  more,  being  unlawfully,  riotously,  aud 
tumultuottsly  assendl>led  together,  to  the  disturbance  of  the  pub- 
lic peace,  and  being  required  or  commanded  by  any  one  or 
^  more  justice  or  justices  of  the  peace,  or  by  the  sheriff  of  the 
^^  GOMty,  or  hie  «adieF*sheriff,  or  by  the  msryor,  bailiff  or  baiKffs, 
^  Of  ethev  beact*efficer,  or  justice  of  the  peaee  of  an;  city  or 
**  t^wtt-corponile,  where  soeh  asosembly  shall  be,  by  prodamation 

**to 

(1)    Tt  is  uot  peiftctly  d^ar  from  the  penning  700.    And  in  the  case  of  frftdiard  v,  Waidnnr,  5 

of  the  act,  whether  it  iineceisaiy  that  there  should  Tena  Rep.  14k  it  it  iiid  t«  baniB  btemoiamBlyd^- 

be  twelve  or  more  rioters  in  order  to  entitle  the  termined  in  the  case  of  the  rioters  in  the  year  1780, 

par^  injured  to  Jtft  aotioni*  a^itett  tbc  h«ndrcd«  aiat  it  is  not  neoMsaiy  tliat  twelTo  persons  should 

(Vide  sect  59.)    Bat,  aoaanUag  to  the  most  ohvi-  be  aisemhied  to  constitute  a  capital  come  eo  the 

ou«  oonstmction,  that  number  v  not  neoeteiy  to  4th'dau8e  of  this  statute, 
constitute  the  feloay  civited  Uy  sect  4.— Douglas, 


t€ 


€€ 
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'^  t»  te  tMdt  in tke  king's  mme^ia  tiie  fenibefeitnftBV  (Qrocted; 
^  to  ditpef se  tlieniMlTes,  and  peaceablj  to  depart  to  dieir  habr^ 
'*  UftioDs,  or  to  their  lawful  buuDeaSy  ahalU  to  the  number  of 
^'  tuehre  or  more,  (notwithataDdiiig  andk  pipdniatioB  made)  vn- 
**  kwfuDjr,  riotouflff,  and  tumtthuoasly  ranaio  or  contmue  toge- 
''  Iher  by  the  space  of  one  hour  afibsr  sach  command  or  request 
**  made  by  prochmuitioo^  that  then  sach  contimiing  together  td 
^  thiS  number  of  twelte  or  rnore^  after  such  command  ev  request 
^  made  hf  prodtaaatipQ,  sfaatt  be  adjudged  feloarf  without  bene-' 
"  fit  of  defgy,  and  the  offenders  therein  shail  be  ac^ udged  felons; 
^  and  shall  suffer  dentk  as  in  ease  of  felony  without  benefit  of 
-^clergy-" 

t  Sect  S?.  By  1  Geow  1.  st.  S.  c.  5.  s.  «.  it  is  enacted,  **  That  Howthcprocla- 
'•  tiie  order  and  form  of  the  proclamationd  that  shall  be  made  by  J^**^'  **'^ 
**  the  authority  of  diis  act»  sfaaff  be  as  hereafter  foTtoweth  (that  is 
*^  to  say)  the  justice  of  the  peace,  or  other  person  authorized  by 
^*  this  act  to  make  the  said  proclamation,  snail,  amon^  the  said 
'*  rioters,,  or  as  near  to  Aem  as  he  can  safehr  come,  with  a  loud 
^  Toice  command,  or  cause  to  be  commanded,  silence  to  be  while 
^  prochunation  is  making,  and,  after  that,  shad  openly  and  witb 
^  loud  voice  make  or  cause  to  be  made  proclamation  in  diese 
"  words,  or  Kke  in  effect: 


«. 


'  Our  sovereign  lord  the  king  cbargeth  and  commandeth  all  The  proclama- 
**  persons,  being  assembled^  immediately  to  diverse  themselves^  ^'^"^ 
and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful 
business,  upon  the  pains  contained  in  the  act  made  in  the  first 
*^  year  of  King  Oeorge,  for  preventing'  |omiilts  and  notons  as- 
semooes* 

,  *  God  save  the  king/ 

**  And  eveiy  such  justice  and  justices  of  the  peaccj  sheriff,  undei^  Jattic^s,  &c  lo 
**  sheriff,  mayor^  bailiff,  and  other  head-officer,  aforesaid,  within  ^^^  ^  ^®  ^ 
**  the  limits  of  their  respective  iurisctictions,  we  hereby  autho** 
**  riaed,  empowered,  and  required^  on  notice  or  knowledgie  of  any* 
**  such  unkMrfuU  riotous,  and  tumultuous  i^ssembly,  to  resort  to* 
**  the  place  where  such  unlawful^  riotous,  and  tumultuous  aasem- 
''  bliea  shall  be,  of  persons  to  the  number  of  twelve  or  mote,  and 
''  there  to  makei.  or  cause  to  be  made,  wrodamatiMi  itt.aeMer 


t  Sect.  9.  By  1  Geo.  1.  st.  d.  c.  5,  s.  3.  it  is  fur^er  enacted^  Penoni  so  as- 
"  That  if  such  persons  so  unlawfully,  riotously,  and  tumultu-  "cmbied  and 
^*  ottsly  aasemUed^  or  twelve  or  more  of  them,  afteir  proclamation  "iaii^^r». 
**  made  in-  manner  aforesaid,  shall  continue  togediev  and  not  dis<^  i»  u  wba^ 
perse  themselves  within  one  hour,  that  then  it  shell  and  may 
be  lawfiil  to  and  for  every  justice  eS  the  peace»  sheriff,  or  uaden* 
sheriff  of  the  county  where  such  assembly  shall  be»  and  alsa  to» 
and  for  every  high  and  petty  constable,  and  c^er  peace-officer 
'f  within  auch  county*  and  also  to  and  for  every  mayor^  JMStice  of 
the  peaee^  sheriff,  bailiff,  and  other  head-offieer,  high  or  petty 
constable,  and  other  peace-officer  of  any  city  or  town  corporate 
**  where  such  assembly  shall  be,  and  to  and  for  such  other  per-* 
**  son  and  persons  as  shafl  be  conmianded  to  be  assistutg  uate^  ^ 
^  wy  sueh  justice  of  the  peaee,  sheriff,  or  under^heriff,  mayor, 

'' bailiff, 
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M8  OFFENCES  AGAINST  PUBLIC  PEACE.      Bk.  1, 

"  bailiff,  or  other  head-oflSter  aforesaid,  (who  are  hereby  aiitho-* 
'^  rized  and  empowered  to  command  al^  his  majesty's  subjects  of 
'^  age  and  ability  to  be  assisting  to  them  therein,)  to  seize  and 
'^  apprehend,  and  they  are  hereby  required  to  seizes  and  appre* 
'^  hend,  such  persons  so  unlawfully,  riotously  and  tumultuously 
continuing  together  after  proclamation  made  as  aforesaid,  and 
forthwith  to  carry  the  persons  so  apprehended  before  one  or 
more  of  his  majesty's  justices  of  the  peace  of  the  county  or 
*'  place  where  such  persons  shall  be  so  apprehended,  in  order  to 
their  being  proceeded  against  for  such  their  offences  according 
to  law,  and  that  if  the  persons  so  unlawfully,  riotously  and 
tumultuously  assembled,  or  an^  of  them,  shall  happen  to  be 
And  if  thejr  ',*  killed,  maimed  or  hurt,  in  the  dispersing,  seizing  or  apprehend- 
2?f7^*^lil?'  '*  ing,  or  endeavouring  to  disperse,  seize  or  apprehend  Uiem,  by 

*IIC  pcr80U8  Kill*  ^  p      t_     '  ••  1  !••  '• 

ing  them,  &c.  to  reason  of  their  resisting  the  persons  so  dispersing,  seizing  or 
be  indemiiified.  **  apprehending,  or  endeavouring  to  disperse,  seize  or  apprehend 
"  them,  that  then  every  such  justice  of  the  peace,  sheriflf,  under- 
"  sheriff,  mayor,  bailiff,  head-officer,  high  or  petty  constable,  or. 
*'  other  peace-officer,  and  all  and  singular  persons,  being  aiding  and 
'^  assisting  to  them,  or  any  of  them,  shall  be  free,  discharged  and 
^'  indemnified,  as  well  against  the  king's  majesty,  his  heirs  and 
**  successors,  as  against  all  and  every  other  person  and  persons,. 
"  of,  for,  or  concerning  the  killing,  maiming,  or  hurting  of  any 
*^  such  person  or  persons  so  unlawfully,  riotously  and  tumultu- 
*'  ously  assembled,  that  shall  happen  to  be  so  killed,  maimed  or 
*'  hurt  as  aforesaid." 

Pulling  down,        t  Sect.  4.  By  1  Geo.  1.  st.  2.  c.  5.  s.  4.  it  is  further  enacted. 


&c.  any  church,  ''That  if  any  persons  unlawfully,  riotously  and  tufnultuously 
out  b^St^^^  '*  assembled  together,  to  the  disturbance  of  the  public  peace, 
clergy*  iw.  &  ^' shall  unlawfully  and  with  force  demolish  or  pull  down,  or 
M.  seas.  1.        ''  be^n  to  demolish  or  pull  down  any  church  or  chapel,  or  any' 
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building  for  religious  worship  certified  and  registered  accord- 
ing to  the  statute  made  in  the  first  year  of  the  reign  of  the  late 
King  William  and  Queen  Mary,  intituled^  *  An  act  for  exempt- 
ing their  majesties  protestant  subjects  dissenting  from  the  church 
**  of  England,  from  the  penalties  of  certain  laws,'  or  any  dwelling- 
4  Burr.  2075.  ''  house,  bam,  stable  or  other  out-house,  that  then  every  such 
^  demolishing,  or  pulling  down,  pr  beginning  to  demolish  or  pull 
''  down,  shall  be  adjudged  felony  without  benefit  of  clergy,  and 
''  the  offenders  therein  shall  be  adjudged  felons,  and  shall  suffer 
'*  death  as  in  case  of  felony  without, benefit  of  clergy." 

Opposing,  &c.        fSect*  5.  By  1  Geo.  1.  st.'^.  c,  5.  s.  5.  it  is  provided,  "  Thai 

tbemakiiigrach  "  if  any  person  or  persons  do,  or  shall,  with  force  and  arms,  wil- 

proctunadDn,     «  fuUy  and  knowingly,  oppose,  obstruct,  or  in  any  manner  wil-* 

beoe^tofcler^.  "  ^^J  ^^^  knowingly  let,  hinder,  or  hurt  any  person  or  persons* 

See  4  Burr.        '*  that  shall  begin  to  proclaim,  or  go  to  proclaim  according  to  the 

^073.  w  proclamation  hereby  directed  to  be  made,  whereby  slich  pro- 

*'  clamation  shall  hot  be  made,  that  then  every  such  Opposing, 

'*  obstructing,  letting,  hindering,  or  hurting  such  person  or  per- 

*'  sons,  so  beginning  or  going  to  make  such  proclamation  Us 

"  aforesaid,  shall  be  adjudged  felony  without  benefit  of  clergy, 

^  and  the  offenders  therein  shall  be  adjudged  felons,  and  shall 

^'  suffer  death  as  in  case  of  felony  without  benefit  of  clergy;  and 

'« that 


"  riotously  and  tumultuouBly  a^iembled,  to  the  number  of  twelve  And  perMo*  to 
"  u  aforesaid,  or  more,  to  whom  proclamation  sbould  or  ought  ff*""^"''  '^ 
"  to  have  beeo  made  if  the  same  had  not  been  hindered  as  afore-  tjoti  be  hin- 
"  nid,  shall  likewise,  in  case  they  or  any  of  them,  to  the  number  dend,  ibdl 
"  of  twelve  or  more,  shall  continue  together,  and  not  disperse  °'I.''"''^'^Lu_ 
"  themselves  within  one  hour  after  such  let  or  binderance  so 
"  made,  having  knowledge  of  such  let  or  binderance  so  made, 
"  shall  be  adjudged  felon^,  and  shall  suffer  death  as  in  case  of 
"  felon;  without  benefit  of  clergy." 

f  Sect.  6.  By  1  Geo.  1.  st.  2.  c.  5.  s.  G.  it  is  enacted,  "  That  Hovtbeda- 
"  if  any  such  church  or  chapel,  or  any  such  building  for  religious  """F"^'  ."j? 
"  worship,  or  any  sucb  dwelling-house,  bam,  stable,  or  other  out-  ^  c^^',  && 
"  house,  shall  be  demolished  or  pulled  down  wholly,  or  in  part,  be  deuoHibcd, 
"  by  any  persons  so  unlawfully,  riotously  and  tumultuously  as-  ^^ 
"  sembled,  that  then,  in  case  such  church,  chapel,  building  for 
''  religious  worship,  dwelling-house,  bam,  stable,  or  out-house, 
"  shall  be  out  of  any  city  or  town,  that  is  either  a  county  of  itself, 
"  OT  is  not  within  any  hundred,  that  then  the  inhabitants  of  the 
"  hundred  in  which  such  damage  shall  be  done,  shall  be  liable  to 
"  yield  damages  to  the  person  or  persons  injured  and  damnified    ' 
"  by  such  demolishing  or  pulling  down  wholly  or  in  part;  and 
"such  damages  shall  and  may  be  recovered  by  action  to  be  Astoeoauin 
"  broueht  in  any  of  bis  majesty's  courts  of  record  at  Westminster  ■?  *"''"?I  '"''™^- 
"  (wherein  no  essoign,  protection  or  wager  ol  law,  or  any  impar-  ^imae  mx 
"  lance  shall  be  allowt^l),  by  the  person  or  persons  damnified  9WUi.9i- 
"  thereby,  against  any  two  or  more  of  the  inhabitants  of  such 
"  hundred,  such  action  for  damages  to  any  church  or  chapel  to 
"  to  be  brought  in  the  name  of  the  rector,  vicar,  or  curate  of  such 
"  church  or  chapel  that  shall  be  so  damnified,  in  trust  for  apply- 
"  ing  the  damages  to  be  recovered  in  rebuilding  or  repairing  such 
"  church  or  chapel;  and  that  judgment  being  given  for  the  plain- 
"  tiff  or  plaintiffs  in  such  action,  the  damages  so  to  be  recovered 
"  shall,  at  the  request  of  sucb  plaintiff  or  plaintiffs,  his  or  their 
"  executors  or  administrators,  be  raised  and  levied  on  the  inha- 
"  bitants  of  such  hundred,  and  paid  to  such  plaintiff  or  plaintiffs, 
"  in  such  manner  and  form,  and  by  such  ways  and  means,  as  are 
"  provided  by  the  statute  made  in  the  seven-aud-twentietfa  year 
"  of  the  reign  of  Queen  Elizabeth,  for  reimbursing  the  person  or  it  TBi.  c  13. 
"  persons  on  whom  any  money  recovered  against  any  hundred 
"  by  any  party  robbed,  shall  be  levied:     And  in  case  any  sucb 
"  church,  chapel,  building  for  religious  worship,  dwelling-house, 
"  bam,  stable,  or  out-house,  so  damnified,  shall  be  in  any  city  or 
"  town  that  is  either  a  county  of  itself,  or  is  not  within  any  hun- 
"  dred,  that  then  such  damages  shall  and  may  be  recovered  by 
"  action  to  be  brought  in  manner  aforesaid  (wherein  no  essoin, 
"  protection  or  wager  of  law,  or  any  imparlance  shall  be  allowed), 
"  against  two  or  more  inhabitants  of  such  city  or  town;  and 
"jud^ent  being  given  for  the  plaintiff  or  plaintiffs  in  sucb 
"  action,  the  damages  so  to  be  recovered  shall,  at  the  request  of 
"  such  plaintiff  or  plaintiffs,  his  or  their  executors  or  administra- 
"  ton,  made  to  the  justices  of  the  peace  of  such  city  or  town,  at 
"  any  quarter-sessions  to  be  holden  for  the  said  city  or  town,  be 
TOL.  I.  H  H  "  raised 
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"  such  ways  and  meaoB,  as  are  provided  by  the  said  statute  madti 
"  in  the  sevea-and-tweatieth  year  of  the  reign  of  Queen  Eliza- 
"  beth,  for  reimbursing  the  person  or  persona  on  whom  any 
"  money  recovered  against  any  hundred  by  any  party  robbed; 
"  shall  be  levied." 

t  Sect.  7.  By  1  Geo.  1.  st.  2.  c.  5.  s.  7-  it  is  further  enacted, 
"  That  this  act  shall  be  openly  read  at  every  quartefsessions, 
"  and  at  every  leet  or  law-day." 

t  Sect.  8.  By  1  Geo.  I.  st.  2.  g.5.  b.  8.  itis  provided,  "That 
"  no  person  or  persons  shall  be  prosecuted  by  virtue  of  this  act,' 
"  for  any  offence  or  offences  committed  contrary  to  the  same, 
"  unless  such  prosecution  be  commenced  within  twelve  months 
"  after  the  offence  committed." 

t  Sect.  9.  By  1  Geo.  I.  sL  2.  c.  5.  s.  9,  it  is  further  enacted,' 
"  That  the  sheriffs  and  their  deputies,  stewards  and  their  depu' 
"  ties,  bailiffs  of  regalities  and  their  deputies,  magistrates  of 
"  royal  boroughs,  and  ail  other  inferior  judges  and  magistrates,- 
"  and  also  all  high  and  petty  constables,  or  other  peace-officertf 
"  of  any  county,  stewartiy,  city  or  town,  within  that  part  of  Great 
"  Britain  called  Scotland,  shdl  have  the  aame  powers  and  autho-' 
"  ri^  for  putting  this  present  act  in  execution  within  Scotland  asr 
"  the  justices  of  the  peace,  and  other  magistrates  aforesaid,- 
"  respectively  have  by  virtue  of  this  act,  within  and  for  the  other 
"  parts  of  this  kingdom;  and  that  all  and  every  person  and  per-' 
"  sous  who  shall  at  any  time  be  convicted  of  any  the  offences 
"  afore-mentioned,  within  that  part  of  Great  Britain  called  Scot-' 
"  land,  shall  for  every  such  offence  incur  and  suffer  the  pain  of 
"  death  and  confiscation  of  moveables:  And  also  that  all  pro- 
"  secutions  for  repairing  the  damages  of  any  church  or  chapel,' 
"  or  any  building  for  rel^ious  worship,  or  any  dwelling-house, 
"  bam,  stable,  or  out-house,  which  shall  be  demolished  or  pulled 
"  down  in  whole  or  in  part,  within  Scotland,  by  any  persons  un- 
"  lawfully,  riotously  or  tumuituously  assembled,  shall  and  may 
"  be  recovered  by  summary  action,  at  the  instance  of  the  party 
"  aggrieved,  his  or  her  heirs  or  executors,  against  the  county, 
"  stewartry,  city,  or  borough,  respectively,  where  such  disorders 
"  shall  happen,  the  magistrates  being  summoned  in  the  ordinary 
"  form,  and  the  several  counties  and  stewartries  called  by  edictal 
"  citation  at  the  market-cross  of  the  head  borough  of  such  county 
"  or  stewartry  respectively,  and  that  in  general,  without  mentitm- 
"  ing  their  names  and  designations." 

t  Sect.  10.  By  I  Geo.  1.  st.  2.  c.  5.  s.  10.  it  is  provided, 
"  That  this  act  shall  extend  to  all  places  for  religious  worship  in 
"  that  part  of  Great  Britain  called  Scotland,  which  are  tolerated 
"  by  law,  and  where  his  majesty  King  George,  the  prince  and 
"  princess  of  Wales,  and  their  issue,  are  prayed  for  in  express 
"  words." 

t  Serf.  II.  By  9  Geo.  3,  c.  29.  "  If  any  person  or  pNsonr 
'  uulawfully,  riotously  and  tumuituously  assembled  ti^edier,  ta 

"  the 


"  force,  demolwh  or  pull  down,  or  begm  to  demolKh  or  pnll  ™" "  '^'er- 

"  doWft,  any  wind  aaw-mill,  or  other  wind-tnill,  or  any  water-mill, 

"  or  other  inill  which  shall  h&ve  been  or  shall  be  erected,  or  auy 

"  of  the  worki  thereto  respectively  belonging ;  that  then  evei^ 

"  luch  demolishing  or  pulling  down,  or  beginning  to  demolish  oT 

"  pull  down,  shall  be  adjudged  felony  without  benefit  of  cle^, 

"  ami  the  offeodera  therein  shall  be  adjudged  felons,  and  shall 

"  stfffer  dedth,  t«  in  caae  of  felony  witbont  benefit  of  clergy." 

f  Sect.  12.  It  hath  been  determined,  that  if  .a  person  be  pre-  Rei  v.  n^ce, 
sent  at  a  riot,  and  encourage  and  abet  the  rioters  m  beginning  to  _E«rtev*'tjeo.3. 
demolish  and  pull  down  a  dwelling-house,  by  shouting  and  using  4B1U'.  B«p. 
expressions  to  escite  the  mob  so  to  do,  be  is  a  principal  in  the  sors. 
second  degree,  and  as  such  ousted  of  hia  clergv  by  the  1  Geo.  I. 
St.  2.  c.  5.  although  he  do  not  with  force  begin  to  demolish  or 
pull  down,  or  do  any  act  with  his  own  hands  or  person  for  that 
purpose  otherwise  than  as  aforesaid ;  for  these  acts  amount  to  an 
aiding  and  abetting  within  the  meaning  of  the  statute. 

t  Sect.  IS.  It  is  also  dslermined,  that  h  is  not  necessary  that  Priidnrd  «. 
twelve  persons  ibonid  be  assemUsd  to  constitute  a  capital  crime  ]^^^ 
in  the  foorth  ckrase  of  the  riot  act.  le.*?^,  d^. 

700. 

Seditious  AxmiAliet. 
t  Sect.  1.  It  is  enacted  by  13  Car.  2.  c.  5.  "  That  no  per-  No^.ioi. 
"  son  or  persons  whatsoever  shall  solicit,  labour,  or  procure  the  L  "^Jj?" 
"  getting  of  hands,  or  other  consent  of  any  persons  above  the  ^comat.uir. 
"number  of  twenty,  to  any  petition,  complaint,  remonstrance, 
"  declaration,  or  other  address  to  the  king,  or  both,  or  either 
"  houses  of  pKTliament,  for  alteration  of  matters  established  by 
"  law  in  cdnrcb  or  state,  unless  the  matter  thereof  have  been  first 
"  Consented  unto,  and  ordered  by  three  or  more  justices  of  that 
"  county,  or  by  the  major  part  of  the  grand  jury  of  thecounty,  or 
"  division  of  the  county,  where  the  Same  waiter  shall  arise,  at 
"  their  puhtic  assizes,  or  general  quartei^seesions,  or  if  arising  in 
"  London,  by  the  lord  mayor,  aldermen,  and  common  council  as- 
"  sembled ',  and  that  no  person  or  persona  whatsoever  shall  re- 
"  pair  to  hia  majesty,  or  both,  or  either  the  bosses  of  parliament 
"  upon  pretence  of  delit'ering  any  petition,  complaint,  remon- 
'*  strance,  or  decliiration,  or  other  addresses,  accompanied  with 
"  excessive  number  of  peopfe,  nor  at  any  one  time  with  above 
"  the  number  often  people,  upon  pain  of  mcuning  a  penalty  not 
"  exceeding  One  ha'ndred  pounds  and  three  months  imprisonment, 
"  on  conviction,  by  two  witnesses,  within  snt  months,  at  the  king's 
"  bench,  assizes,  or  quarter  sessions.  But  this  act  stall  not  pre- 
"  vent  the  presentation  of  any  public  or  private  grievance  to  any 
"  member  of  parliament,  by  any  number  not  exceeding  twenty, 
*  or  to  the  king,  for  any  remedy  to  be  had  (hereupon."  (l) 

By 

(1)    N.  B.  Bv  1  Win.  &  Marv,  tcu.  «.  c.  I.  that  thii  Brticte  hai3  TirtuaftT  repealed  Ihe  ibOTe 

>.  1.  *rt.  9.  luaBll;  itjlei)  the  Bilt  of  Diehti,  it  ii  ttatcrte  of  ChaHes ;  hut  Lord  Manilield  declared  it 

enacted,  "  That  it  h  the  right  of  the  irirfeoti  to  wai  the  UBinTmon)  opinHni  of  the  Court,    that 

"  iMtitiim  the  lung,  and  that  all  coinmitineiiti  sod  neither  that,  noi  an^  other  wl  of  patliameot,  hid 

"  proMcutioni  for  inch  petitioniDg  are  iUegil."  On  repealed  it,  and  that  it  wai  in  full  force.  DODglil, 

(be  tritd  of  Lord  George  Gindoii,  it  #h  coatended  sn,  M9< 
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53«  OFFENCES  AGAINST  PUBLIC  PEACE.      Bk.  l. 

By  the  statute  39  Geo.  3.  c.  79-  reciting  the  existence  of  a 
traitepous  conspiracy  to  overturn  the  government,  and  the  insti- 
tution of  various  societies  confederated  by  unlawful  oaths,  &c« 
is  is  enacted  by  sect.  2.  "  That  from  and  after  the  passing  of  that 
act,  all  and  every  the  said  societies,  and  also  every  other  society 
now  established,  or  hereafter  to  be  established,  the  members 
whereof  shall,  according  to  the  rules  thereof,  or  to  any  provi- 
sion or  agreement  for  that  purpose,  be  required  or  admitted  to 
take  any  oath  or  engagement  which  shall  be  an  unlawful  oath 
**  or  engagement  within  the  intent  and  meaning  of  an  act  passed 
(a)  Vide  title  *'  in  the  thirty- seventh  (a)  year  of  his  majesty's  reign,  intituled  '  An 
"Coaa^ncj,"  «  ^ct  for  more  effectually  preventing  the  administering  or  taking 
*'  of  unlawful  oaths,  or  to  take  any  oath  not  required  or  autho- 
''  rized  by  law ;'  and  every  society,  the  members  whereof,  or  any 
**  of  them,  shall  take  or  in  any  manner  bind  themselves  by  any 
**  such  oath  or  engagement,  on  becoming  or  in  consequence  of 
^*  being  members  of  such  society;  and  every  society,  the  mem- 
*'  bers  whereof  shall  take,  subscribe,  or  assent  to  any  test  or 
*'  declaration  not  required  by  law,  or  not  authorized  in  manner 
'*  hereinafter  mentioned;  and  every  society,  of  which  the  names 
of  the  members,  or  of  any  of  them,  shall  be  kept  secret  from 
the  society  at  large,  or  which  shall  have  any  committee  or, 
select  body  so  chosen  or  appointed,  that  the  members  consti- 
tuting the  same  shall  not  be  known  by  the  society  at  large  to 
''  be  members  of  such  committee  or  select  body,  or  which  shall 
"  have  any  president,  treasurer,  secretary,  delegate,  or  other 
'^  officer  so  chosen  or  appointed,  that  the  election  or  appoint- 
ment of  such  persons  to  such  offices,  shall  not  be  known  to  the 
society  at  large,  or  of  which  the  names  of  all  the  members,  and 
**  of  all  committees  or  select  bodies  of  members,  and  of  all  pre- 
sidents, treasurers,  secretaries,  delegates,  and  other  officers, 
shall  not  be  entered  in  a  book  or  books  fo  be  kept  for  that 
*^  purpose,  and  to  be  open  to  the  inspection  of  all  the  members 
"  of  such  society;  [and  every  society  which  shall  be  composed  of 
''  different'  divisions  or  branches,  or  of  different  parts,  acting  in 
any  manner  separately  or  distinct  from  each  other,  or  of  which 
any  part  shall  have  any  separate  or  distinct  president,  secretary, 
treasurer,  delegate,  or  other  officer,  elected  or  appointed  by  or 
''  for  such  part,  or  to  act  as  an  officer  for  such  part,  shall  be 
**  deemed  and  taken  to  be  unlawful  combinations  and  confedera- 
cies;] and  every  person  who,  from  and  after  the  passing  of  this 
act,  shall  become  a  member  of  any  such  society,  or  who,  being 
*'  a  member  of  any  such  society  at  the  passing  of  this  act,  shall 
'^  afterwards  act  as  a  member  thereof;  and  every  person  who, 
''  after  the  passing  of  this  act,  shall  directly  or  indirectly  maintain 
correspondence  or  intercourse  with  any  such  society,  or  with 
any  division,  branch,  committee,  or  other  select  body,  presi- 
dent, treasurer,  secretary,  delegate,  or  other  officer  or  member 
"  thereof  as  such,  or  who  shall,  by  contribution  of  money  or 
''  otherwise,  aid,  abet,  or  support  such  society,  or  any  members 
or  officers  thereof  as  such,  shall  be  deemed  guilty  of  an  unlaw- 
ful combination  and  confederacy.''  By  sect.  3.  it  was  not  to 
extend  to  those  societies  whose  declarations  were  approved  of  by 
two  magistrates  and  registered  with  the  clerk  of  toe  peace,  ao- 
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oi  tree-masonH,  proviaea  two  oi  uie  memoera,  conressiDg  tne 
^atne,  should  certify  upon  oath  before  any  justice  that  such 
society  or  lodge  had  been  usually  held  before  the  passing  of  the 
act,  under  the  denomination  of  a  L<odge  of  Freemasons,  and  in 
conformity  to  the  rules  prevailing  in  the  lodges  of  freemasons  in 
this  country;  which  certificate  is  also  to  be  registered  with  die 
clerL  of  the  peace,  and  the  mode  of  registering  declared  by  the 
act.  The  8th  sect,  then  enacts,  "  That  every  person  who,  at  an^ 
"  time  after  the  passing  of  this  act,  shall,  in  breach  of  the  provi- 
"  sions  thereof,  be  guilty  of  any  unlawful  combinatiou  and  con- 
"  federacy  as  in  this  act  is  described  shall  and  may  be  proceeded 
"  against  for  such  offence  in  a  summai^  way,  either  before  one  or 
"  more  justice  orjusUces  of  the  peace  for  the  county,  stewartiy, 
"  riding,  division,  city,  town,  or  place,  where  such  person  ah^t 
"  bappeu  to  be,  or  by  indictment  to  he  preferred  in  the  county, 
"  riding,  division,  city,  town,  or  place  in  England  wherein  such 
"  offence  shall  be  committed,  or  by  indictment  in  the  court  of 
"justiciary,  or  in  any  of  the  circuit  courts,  in  Scotland,  if  the  of- 
"  fence  shall  be  committed  in  Scotland;  and  every  person  being 
"  convicted  of  any  such  offence,  on  the  oath  of  one  or  more  cre- 
"  dible  witness  or  witnesses,  by  such  justice  or  justices  as  afore- 
"  said,  shall  be  by  him  or  them  committed  to  the  common  gaol 
"  or  house  of  correction  for  such  county,  stewarty,  riding,  divi- 
"  gion,  city,  town,  or  place,  there  to  remain,  without  bail  or  main- 
"  prize,  for  the  term  of  three  calendar  months,  or  shall  be  by  such 
"justice  or  justices  adjudged  to  forfeit  and  pay  the  sum  of 
"  twenty  pounds,  as  to  such  justice  or  justices  shall  seem  meet; 
"  and  in  case  such  sum  of  money  shall  not  be  forthwith  paid  into 
"  the  hands  of  such  justice  or  justices,  he  or  they  shall,  by  wai^ 
"  rant  under  his  or  their  hand  and  seal,  or  bands  and  seals,  cause 
"  the  same  to  be  levied  by  distress  and  sale  of  the  offender's 
"  goods  and  chattels,  togedier  with  all  costs  and  charges  attend- 
"  mg  sudi  distress  and  sale,  and  for  want  of  sufficient  distress, 
"  shall  commit  such  offender  to  the  common  gaol  or  house  of 
"  correction  of  such  county,  stewartry,  riding,  division,  city,  town, 
"  or  place  as  aforesaid,  for  any  time  not  exceeding  three  calendar 
"  months;  and  every  person  convicted  of  any  such  offence,  upon 
"  indictment  by  due  course  of  law,  shall  and  may  be  trans- 
"  ported  for  the  term  of  seven  years,  in  the  manner  provided  by 
"  law  for  transportation  of  offenders,  or  imprisoned  for  wiy  time 
"  not  exceeding  two  years,  as  the  court  before  whom  such  of- 
**  fenders  shall  be  tried  shall  think  fit;  and  every  such  offender, 
"  who  shall  be  ordered  to  be  transported,  shall  be  subject  and  lia- 
"  ble  to  all  laws  concerning  offenders  ordered  to  be  transported." 
By  sect.  9-  the  justice  has  a  power  of  mitigating  the  punishment 
not  less  than  one  third  directed  by  the  act.  Nothmg  in  the  act  was 
to  prevent  a  person  fi-om  being  indicted,  if  he  might  have  been  so 
indicted  if  that  act  had  not  been  made,  unless  the  offender  should 
have  been  prosecuted  under  that  act.  Sect.  13.  inflicts  a  penalty 
of  five  pounds  upon  any  person  knowingly  suffering  a  meeting 
of  any  such  society  in  their  house  or  room,  for  the  first  offence; 
and  for  any  such  offence  after  the  date  of  the  first  convictioR,  to 

be 
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be  deemed  guilty  of  an  mlawfol  cambinttioo  and  confederacy  in 
breach  of  that  act«  Sa§t.  15.  direic^  all  rooaota  for  lecturea,  de- 
bates^ and  reading  rooma  to  be  Ucenjied  by  two  justices  of  the 
peace,  under  their  h/inds  and  seal?*  at  a  special  or  general  ses- 
sions; and  persona  opening  suoh  rpooui  without  such  license  are 
subiect  to  a  penalty  c^  <£20.  And  if  it  be  proved  upon  oath  that 
such  places  arc  used  for  lectures  of  a  seditious  or  ten- 

dency, two  justices  may  declare  |he  license  forfeited ^t«5»  20. 
The  act  ^Iso  contains  other  regulations  jm  the  preas,  and  directs 
^Jl  printing  presses  to  be  licensed,  with  pecuniary  and  other 
penalties  for  the  omission. 

By  St.  57  Geo.  3.  c.  19*  and  60  Geo,  3.  c.  6»  viirious  provi- 
sions were  enacted  for  preventing  seditious  and  tumultuous 
meetings ;  but  as  these  laws  were  enacted  for  a  limited  time,  and 
not  permanently,  they  are  not  here  inserted:  they  will  be  found 
accurately  abridged  in  5  Burn's  Justice^  tit.  Riot,  (Chetwynd's 
edit.) 

JIfow-Jroopmg. 

4  Jac.  1.  c.  1.  By  43  Eliz,  c.  IS.  it  is  recited,  that  '^  Many  of  the  queen's  sub- 

7  Jac.  1.  c.  1.  ject^,  dwelling  in  the  counties  of  Cumberland^  Westmoreland,  and 

3  Bumf  231^'  ^^^  bishopric  of  Durham,  had  been  taken,  some  from  their  own 
239.          '  houses,  and  others  in  travelling  on  the  highway,  or  otherwise,  and 

4  Com.  us,  carried  away  i^  prisoners,  and  kept  barbarously  and  cruelly,  until 

they  had  been  redeemed  by  great  ransoms ;  and  also,  that  then  of 
late  time  there  had  been  many  incursions,  robberies,  and  burning 
and  spoiling  of  towns,  villages,  and  houses*  within  the  said  coun- 
ties, so  that  diyers  of  ^e  queen's  subjects,  in  the  said  counties,  had 
been  enforced  to  pay  a  certain  rate  cif  money,  com,  cattle,  or  other 
consideration,  commonly  called  black  tnaii,  to  divers  inhabiting 
upon  or  near  the  borders,  being  men  of  name,  and  friended  and 
allied  with  divers  in  those  parts«  who  were  commonly  known  to  be 
great  robbers  and  spoilrtakers  within  the  said  counties,  to  the  end 
thereby  to  be  by  them  protected  from  the  danger  of  such  as  used 
to  rob  and  steal  in  those  parts ;"  and  thereupon  it  is  enacted  by 
43  Eliz.  c.  13.  "  That  whosoever  shall  at  any  time  hereafter, 
*'  without  good  and  lawful  warrant  or  authority,  take  any  of  her 
'^  majesty's  subjects  against  his  or  their  will  or  wills,  and  carry 
*'  them  out  of  the  same  counties,  or  detain^  force,  or  imprison 
him  or  them  as  prisoners,  or  a^^ainst  his  or  their  wills,  to  ransom 
them>  or  to  make  prey  or  spoil  of  his  or  their  person,  or  goods, 
upon  deadly  feud  or  otherwise :  or  whosoever  shall  be  privy, 
consenting,  aiding,  or  assisting  unto  any  sudi  taking,  detaining 
or  carrying  away,  or  procure  the  taking,  detaining*  or  carrying 
'^  away  of  finy  such  person  or  persons,  prisoners  as  aforesaid:  or 
whosoever  shall  take,  receive,  or  carry,  to  the  use  of  himself, 
or  wittingly  to  the  use  of  any  other,  any  money,  com,  cattle,  or 
^'  other  consideration,  commonly  called  black  mailp  fat  the  pro- 
**  tecting,  or  defending  of  him  or  them*  or  his  or  their  lands, 
tenements,  goods,  or  chattels,  from  such  thefts,  spoils,  and  rob- 
beries, as  is  aforesaid :  or  whosoever  shall  give  any  such  money, 
com,  cattle,  or  other  consideration,  called  hlaclnnaU,  for  such 
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**  protection  as  is  aforesaid,  and  shall  bp  of  the  said  several 
**  offences,  or  any  of  them,  indicted  and  lawfully  convicted,  or 
f  shall  stand  mute,  or  «hall  challenge  peremptorily  above  the 
**  number  of  twenty  before  the  justices  of  assizes,  justices  of  gaol- 
^*  delivery,  justices  of  oyer  and  terminer,  or  justices  of  peace, 
^*  within  any  of  the  said  counties  at  some  of  their  general  sessions 
^*  within  some  of  the  said  counties  to  be  holden,  shall  be  reputed, 

adjudged,  and  taken  to  be  as  felons,  and  shall  suffer  pains  of 

death,  without  benefit  of  clergy,  &c." 

t  Sect.  2.  By  13  and  14  Car.  d.  c.  9A.  made  a  public  act  by 
6  Geo.  2.  c.  d7-  and  perpetual  by  31  Geo.  2.  c«  4d.  ^  The  jus- 
^*  tices  of  the  peace  of  the  respective  counties  of  Cumberland 
**  and  Northumberland,  or  the  major  part  of  them,  at  any  general 
''  sessions,  may  in  open  court  make  an  order  for  charging  the  in- 
''  habitants,  proportionally,  for  the  securing  the  said  several  coun- 
ties from  the  depredations  of  the  moss-troopers ;  so  as 
Northumberland  be  not  charged  above  £500,  nor  Cumberland 
**  above  «£200,  a  year;  and  they  may  appoint  thirty  men  in 
^'  Northumberland,  and  tv^Ive  men  in  Cumberland,  under  re- 
^'  spective  commanders,  to  apprehend  offenders,  under  pain  of 
^*  fine  and  imprisonment  for  neglect  of  duty.  But  vide  29  and 
^  30  Car.  2.  c.  2.  which  ob%es  the  justices  to  take  security, 
-  &c.'' 

Unknoful  H^mting  cmd  Poaching. 

By  1  Hen.  7.  c.  7.  **  That  many  great  outrages,  murders,  in-  3  Ed.  i.  c  20. 
surrections  and  rebellions  had  often  been  occasioned  by  persons  si  £dw.  1. 
in  great  numbers  with  painted  faces,  visors,  and  otherwise  dis-  5  ^^'75  77, 
guised,  and  riotously,  and  in  manner  of  war  arrayed,  hunting  as  Dalt.  c  29. 
well  by  night  as  by  day ;"  and  thereupon  it  is  enacted,  **  That  as  1  Hale,  656  to 
*'  often  as  information  shall  be  made  of  any  such  unlawful  hunt-  ^^^  ^^o. 
**  ings  by  night,  or  with  painted  faces,  to  any  of  the  king's  coun-  iss. 
"  cil,  or  to  any  justice  of  the  peace  of  the  county,  of  any  person  Co.  lit  370. 
^  suspected  thereof,  any  of  the  same  council,  or  justices  to  whom  *  B"'^*^ 
'*  such  information  shall  be  made,  may  make  a  warrant  to  arrest 
^  such  person,  and  may  dso  examme  him  of  the  said  hunting, 
**  and  of  the  said  doers  in  that  behalf;  and  if  the  same  person  wU- 
*^  fully  conceaUhe  said  huntings,  or  any  person  with  him  defective 
**  therein,  that  then  the  same  concealment  be  felony:  and  if  hoi 
^*  then  confess  the  truth,  and  all  that  he  shall  be  examined  of, 
**  and  knoweth  in  that  behalf,  that  then  the  said  offences  crf'hunt- 
ii^  be  against  the  king  but  trespass  fineable,  by  reason  of  the 
same  confession,  at  the  next  general  sessions  of  the  peace  to 
i*  be  holden  in  the  same  county  by  the  king's  justices  of  the 
**  same  sessions,  there  to  be  sessed.    And  if  reseous  or  disobe- 
**  dience  be  made  to  any  person  having  authority  to  ck>  exe- 
^  cution  or  justice  by  ai^  such  warrant,  by  any  person,  the 
''  which  so  should  be  arrested,  so  that  the  execution  of  the 
same  warrant  thereby  be  not  had,  that  then  the  same  res- 
cons  and  disobedience  be  felony;  and  if  any  person  or  per- 
''  sons  shall  be  convict  of  any  such  huntings,  with  painted  faces, 
*^  visors,  or  otherwise  disguised^  to  the  intent  they  should  not 
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'^ba  kndWDy  or  of  unlawfal  hunting  in  time,  of  nighty  that  their 
'^  the  same  person  or  persons  so  convict,  to  have  like  punitioit, 
''  as  he  or  they  should  have  if  he  or  they  were  convict  of 
*' felony." 

N.  B.  The  8c-  t  Sect.  £•  By  9  Geo.  1.  c.  £2.  made  perpetual  by  31  Geo.  2. 
▼cral  feicts  men-  c.  22.  *'  If  any  person  or  persons,  being  armed  with  swords,  fire- 
*'^"not"tobe**^*  '*  arms,  or  other  offensive  weapons,  and  having  his  or  their  feces 
taken  as  being  "  blacked,  or  being  otherwise  disguised,  shall  appear  in  any  forest, 
parts  of  the  **  chase,  park,  paddock,  or  grounds  inclosed  with  any  wall,  pale^ 
T^^^^^^  *'  or  other  fence,  wherein  any  deer  have  been,  or  shall  be  usually, 

out  aie  every  of  •i»i  i  ii  i 

them  seTeraiof-  ''  kept;  or  m  any  high  road,  open  heath,  common,  or  down,— or 
fences.  <«  shall  unlawfully  and  wilfully  hunt,  wound,  kill,  destroy,  or  steal 

wicke^'lL  *'  ^^y  '^^  ^^  fallow  deer — or  unlawfully  rob  any  warren  (a)  or  place 
H.  219.  ''  where  conies  or  hares  are  usually  kept ; — or  shall  unlawfully 

(a)  C.  Etia.  *<  steal  or  take  away  any  fish  out  of  any  pond  or  river.  Or  if  any 
c!j'ac  195.  *^  person  or  persons  (whether  armed  and  disguised  or  not)  shaU 
SBac.  Ab.614.  "  unlawfully  and  wilfully  hunt,  wound,  kill,  destroy^  or  steal  any 
'*  red  or  fallow  deer,  fed  or  kept  in  any  places  in  any  of  the  king's 
'^  forests  or  chases,  which  are  or  shaU  be  inclosed  with  pales,  rails, 
^'  or  other  fences,  or  in  any  park,  paddock,  or  grounds  inclosed, 
^'  where  any  deer  have  been  or  shall  be  usually  kept ;  or  shall 
forcibly  rescue  any.  person  being  lawfully  in  custody  of  any 
officer  or  other  person  for  any  of  the  offences  before-men- 
tioned ; — or,  if  any  person  or  persons  shall  by  gift  or  promise 
of  money,  or  other  reward,  procure  any  of  his  majes^'s  sub* 
jects  to  join  him  or  them  in  any  such  unlawful  act;  -every  per- 
son so  offending,  being  thereof  lawfully  convicted  (in  any  county 
in  England)  shall  suffer  death  without  benefit  of  clergy— (clergy 
is  restored  to  these  offences  by  stat.  4  Geo.  4.  c.  54.;  and  the 
'*  punishment  is,  to  be  transported  for  seven  years,  or  imprisoned 
**  for  three  years,  with  or  without  hard  labour,  at  the  discretion 
*  of  the  court)— but  not  to  work  corruption  of  blood  nor  for- 
''  feiture  of  land  or  goods." 

Entering  The  Statute  57  Geo.  3.  c.  90.  intituled  "  An  act  for  the  pre- 

S;rt'»ii!^   vention  of  persons  going  armed  by  night  for  the  destruction  of 

game, amide-  f  ^v  ^         j     ^    4.U     i     4.  •  r 

meanour  sub-     game ;  and  for  repealing  an  act  made  m  the  last  session  of  par- 

ject  to  seTen      liament,  relating  to  rogues  and  vagabonds,'^  recites,  that  '*  whereas 

^on  oMmpX  ^^'®  *°^  disorderly  persons  frequently  go  armed  in  the  night-time 

flOnment  for  the  purpose  of  protecting  themselves,  and  aiding  and  abetting 

and  assisting  each  other  in  the  illegal  destruction  of  game  or 

rabbits ;  and  whereas  such  pra<:tices  are  found  by  experience  to 

lead  to  the  commission  of  felonies  and  murders :"  and  then,  for 

more  effectual  suppression  thereof,  it  is  enacted,  ''That if  any 

person  or  persons  having  entered  into  any  forest,  chase,  park, 

wood,,  plantation,  close,  or  other  open  or  inclosed  ground,  with 

the  intent  illegally  to  destroy,  take,  or  kill  game  or  rabbits,  or 

'^  with  the  intent  to  aid,  abet,  and  assist  any  [>erson  or  persons 

illegally  to  destroy,  take,  or  kill,  game  or  rabbits,  shall  be  found 

at  night,  that  is  to  say,  between  the  hours  of  six  in  the  evening 

"  and  seven  in  the  morning,  from  the  first  day  of  October  to  the 

''  first  day  of  February,  between  seven  in  the  evening  and  five  in 

'^  the  morning,  from  the  first  day  of  February  to  the  first  day  of 

"  April, 
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^  April,  and  between  nine  in  the  evening  and  four  in  the  morning 
**  for  the  remainder  of  the  year^  armed  with  any  gun,  cross-bow, 
fire-arms,  bludgeon,  or  any  other  offensive  weapon,  every  such 
person  so  offending,  being  theregf  lawfully  convicted,  shall  be 
adjudged  guilty  of  a  misdemeanour,  and  shall  be  sentenced  to 
transportation  for  seven  years,  or  shall  receive  such  other 
punbhment  as  may  by  law  be  inflicted  on  persons  guilty  of 
"  misdemeanour,  and  as  the  court  before  which  such  offenders 
''  may  be  tried  and  convicted  shall  adjudge ;  and  if  any  such 
''  offender  or  offenders  shall  return  into  Great  Britain  before  the 
**  expiration  of  the  term  for  which  he  or  they  shall  be  so  trans- 
**  ported,  contrary  to  the  intent  and  meaning  hereof,  he  or  they 
so  returning,  and  being  thereof  duly  convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  be  sentenced  to  transportation  for  the 
"  term  or  terms  of  his  or  their  natural  life  or  lives/' 

By  statute  3  Geo.  4.  c.  114.  the  court  may  also  add  a  sen- 
tence of  hard  labour  to  the  imprisonment  inflicted  on  offenders 
under  this  act. 

Riotously  preventing  Ships  being  Loaded. 

By  33  Geo.  3.  c.  67.  it  is  recited,  **  That  many  seamen,  keel-  Seamen,  &c. 
men,  casters,  and  ship  carpenters,  have  of  late  assembled  them-  "^^^  *^ 
selves  in  great  numbers,  and  have  committed  many  acts  of  violence;  ^^l  forcibly 
which  practices,  if  continued^may  occasion  great  loss  and  damage  prefent  the 
to  individuals,  and  injure  the  trade  and  navigation  of  this  king-  i<Mding,  &c. 
dom :"  for  the  better  preventing  such  violent  and  injurious  prac-  £cc!'to?rcoa>> 
tices,  and  more  effectually  punishing  such  offenders,  it  is  enacted,  mitted  to  prison; 
"  That  if  any  seamen,  keelmen,  casters,  ship-carpenters,  or  other 
''  persons,  riotously  assembled  together  to  the  number  of  three 
*'  or  more,  shall  unlawfully  and  with  force  prevent,  hinder,  or  ob- 
''  struct  the  loading  or  unloading,  or  the  sailing  or  navigating,  of 
"  any  ship,  keel,  or  other  vessel,  or  shall  unlawfully  and  with 
force  board  any  ship,  keel,  or  other  vessel,  with  intent  to  pre- 
vent, hinder,  or  obstruct  the  loading  or  unloading,  or  the  sailing 
*'  or  navigating  of  such  ship,  keel,  or  other  vessel,  every  seaman, 
'*  keel  man,  caster,  ship  carpenter,  and  other  person,  being  law- 
fully convicted  of  any  of  the  offences  aforesaid,  upon  any  in- 
dictment to  be  found  against  him,  her,  or  them,  in  any  court  of 
oyer  and  terminer,  or  general  quarter-sessions  of  the  peace,  to 
be  holden  respectively  in  and  for  the  county,  shire,  riding,  di- 
vision, or  district,  wherein  the  offence  was  committed,  shall  be 
committed  either  to  the  common  gaol  for  the  same  county,  shire, 
"  riding,  division  or  district,  there  to  continue  and  remain  without' 
''  bail  or  mainprize,  or  to  the  house  of  correction  for  the  same 
**  county,  shire,  riding,  division,  or  district,  there  to  continue  and 
**  remain  without  bail  or  mainprize,  and   to  be  kept  to  hard 
'^  labour  for  any  term  not  exceeding  twelve  calendar  months,  nor 
"  less  than  six  calendar  months,  in  either  case  respectively." 

t  Sect.  £.  By  33  Geo.  3.  c.  67.  s.  2.  it  is  further  enacted,  persons  who 
"  That  if  any  seaman  or  seamen,  keelman  or  keelmen,  caster  or  sball  forcibly 
"  casters,  ship  carpenter  or  ship  carpenters,  or  other  person  or  fro^orl^l! 

"  persons,  &c. 
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''  persons,  shall  unlawfully  and  with  force  prevent,  hinder,  or 
'*  obstruct  any  seaman  or  seamen,  keelman  or  keelmen,  caster  or 
*^  casters,  ship  carpenter  or  ship  carpenters,  from  working  at,  em- 
**  ploying  himself  m,  or  exercising  his  lawful  trade,  business,  or 
''  occupation  respectively,  or  shall  wilfully  and  maliciously  assault 
'^  beat  or  wound,  pr  use  or  commit  any  bodily  violence  or  hurt 
**  to  or  upon  any  seaman  or  seamen,  keelman  or  keelmen,  caster 
or  casters,  ship  carpenter  or  ship  carpenters,  with  intent  to 
deter,  prevent,  binder,  or  obstruct  such  seaman  or  seamen, 
'<  keelman  or  keelmen,  caster  or  casters,  ship  carpenter  or  ship 
'^  carpenters,  from  working  at,  employing  himself  in,  or  exer^ 
*f  cising  bis  lawful  trade,  business  or  occupation  respectively ; 
''  every  seaman,  keelman,  caster,  ship  carpenter,  and  other  person, 
7  being  lawfully  convicted  of  any  of  the  offences  last-mentioned, 
upon  any  indictment  to  be  found  against  him,  her,  or  them,  in 
any  court  of  oyer  and  terminer,  or  general  or  quarter  sessions 
"  of  the  peace  to  be  holden  respectively  in  and  for  the  said 
'*  county,  shire,  riding,  division,  or  district,  wherein  the  offence 
''  was  committed,  shall  be  committed,  either  to  the  common  gaol 
"  for  the  same  county,  shire,  riding,  division  or  district,  there  to 
**  continue  and  remain,  without  bail  or  mainprize,  or  to  the  house 
*^  of  correction  for  the  same  county,  shire,  riding,  division,  or 
*'  district,  there  to  continue  and  remain,  without  bail  or  main* 
prize,  and  to  be  kept  to  hard  labour,  for  any  term  not  exceed- 
ing twelve  calendar  months,  nor  less  than  six  calendar  months, 
in  either  case  respectively/' 

Persons  offend-  f  ^^^^'  ^-  By  ^^  Geo.  3.  c.  6?.  s.  3.  it  is  further  enacted, 
^g  a  "^^  "  That  if  any  seaman,  keelman,  caster,  ship  carpenter,  or  other 
goUty^f  felony.  *'  person,  shall  be  convicted  of  any  of  the  offences  aforesaid  in 
"  pursuance  of  this  act,  and  shall  afterwards  offend  again  in  like 
manner,  every  such  seaman,  keelman,  caster,  ship  carpenter,  and 
other  person,  so  offending  again  in  like  manner,  and  being  law- 
fully convicted  thereof  upon  any  indictment  to  be  found  against 
**  him,  her,  or  them,  in  any  court  of  oyer  and  terminer,  or  general 
*'  or  quarter-sessions  of  the  peace  respectively,  to  be  holden  in 
*^  and  for  the  county,  shire,  riding,  division,  or  district,  wherein 
the  offence  was  committed,  shall,  for  such  second  and  every 
subsequent  offence,  be  adjudged  guilty  of  felony,  and  shall  be 
transported  to  some  of  his  majesty's  dominions  beyond  the 
**  seas,  for  any  space  of  time  or  term  of  years  not  exceeding  four- 
*'  teen  years,  nor  less  than  seven  years." 

Rioters  destroying  Manufactories* 

By  statute  of  52  Geo.  3.  c.  130.  s.  3.  it  is  enacted,  ''  That  if, 
**  after  the  passing  of  this  act,  any  person  or  persons,  unlawfully, 
^'  riotously  and  tumultuously  assembled  together  in  disturbance 
of  the  public  peace,  shall  unlawfully  and  with  force  demolish  or 
pull  down,  or  begin  to  demolish  or  pull  down,  any  erection  and 
*^  building,  or  engine,  which  shall  be  used  or  employed  in  the  carry- 
'^  ing  on  or  conducting  of  any  trade  or  manufactory,  or  any  branch 
"  or  department  of  any  trade  or  manufactory  of  goods,  wares,  or 

"  merchandize 
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"  po«ited,  that  then  every  tuch  demoliehing  or  pulliog  down,  or 
"  begianing  to  demolish  or  pull  down,  shall  be  adjudged  felony 
"  without  benefit  of  clei^,  and  the  offenders  therein  shall  be 
"  adjudged  felont,  and  shall  suffer  death  as  in  cases  of  felony 
"  without  benefit  of  clergy." 

5.  Threatening  liters. 

t  Sect.  !■  By  9  Geo.  I.  c.  22.  It  is  enacted,  "  That  if  any  Thraatemng 
'*  person  or  persons  shall  knowingly  send  any  letter  without  any  '^""r   , 
"  name  subscribed  thereto,  or  signed  with  a  fictitious  name,  de-  of^  indirtment 
"  manding  money,  venisoD,  or  other  valuable  thing;  or  shall  for thii offotce, 
"  forcibly  rescue  any  person  being  lawfully  in  custody  of  any  ^^  ^Im^'" 
"  officer  or  other  person  for  the  offences  aforesaid ;  or  shall  by 
"  gift,  or  promise  of  money  or  other  reward,  procure  another  to 
"join  him  or  them  in  any  such  unlawful  act,  such  offender  shall 
"  suffer  death  without  benefit  of  clergy." 

t  Sect.  2.  And  it  is  enacted  by  27  Geo.  2.  c.  15.  "  That  if  any 
"  person  or  persons  shall  knowingly  send  any  letter  without  any 
"  name  subscribed  thereto,  or  signed  with  a  fictitious  name  or 
"  names,  letter  or  letters,  threatemng  to  kill  or  murder  any  of  his 
"  majesty's  subjects,  or  to  bum  their  houses,  out-houses,  bams, 
"  stacks  of  corn  or  grain,  hay  or  straw,  though  no  money  or  veni- 
"  eon,  or  other  valuable  thing  shall  be  demanded  in  or  by  such 
"  letter  or  letters,  or  shall  forcibly  rescue  any  person  in  lawful 
"  custody  for  the  same,  such  offender  shall  suffer  death  without 
"  benefit  of  clergy." 

t  Sect.  3.  And  it  is  further  enacted  by  30  Geo.  2.c.  24.  "That 
"  all  persons  who  shall  knowingly  send  or  deliver  any  letter  or 
"  writing  with  or  without  a  name  or  names  subscribed  thereto, 
"  or  signed  with  a  fictitious  name  or  names,  letter  or  letters, 
"  threatening  to  accuse  any  person  of  any  crime  punishable  by 
"  the  law  with  death,  transportation,  or  pillory,  or  any  other  in- 
"  famous  punishment,  with  a  view  or  intent  to  extort  or  gain 
"  money,  goods,  wares,  or  merchandizes,  from  the  person  or 
"  persons  so  threatened  to  be  accused,  shall  on  conviction  be  put 
"  in  the  pillory,  publicly  whipped,  or  fined  and  imprisoned,  or 
"  transported,  not  exceeding  the  space  of  seven  years,  in  the  dis- 
"  cretion  of  the  court." 

By  St.  4  Geo.  4.  c.  54.  reciting  the  9  Geo.  ] .  the  27  Geo.  *  G«.  4.  c  54. 
2.  G.  11.  and  the  30  Geo.  2.  c.  24.   as  to  sending  threatening  ScodinsB 
letters,  so  much  of  the  said  acts  as  relates  to  sending  threat-  teTderaufdlDc' 
ening  letters  is  repealed,  and  enacted,  "  That  from  and  after  miniey,  &c. 
"  the  passing  of  this  last  act,   if  any  person   shall  knowingly  t™i"i»"«<''in 
"  and  wilfully  send  or  deliver  any  letter  or  writing  with  or  with-  „"  "pr^^mJ 
"  out  any  name  or  signature  subscribed  thereto,  or  with  a  ficti-  m  diKreitoa  of 
'*  tious  name  or  signature,  demanding  money  or  other  valuable  ""  Court. 
"  thing,  or  threatening  to  kill  or  murder  any  of  his  majesty's 

"  subjects. 
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subjects^  or  to  burn  or  destroy  his  or  their  houses/ out-houses, 
bams,  stacks  of  com  or  grain,  hay  or  straw,  or  shall  knowingly 
and  wilfully  send  or  deliver  any  such  letter  or  writing  threaten- 
ing to  accuse  any  of  his  majesty's  subjects  of  any  crime  punish- 
able by  law  .with  death,  transportation,  pillory,  or  of  any 
infamous  crime,  with  a\iew  or  intent  to  extort,  gain  money, 
security  for  money^  goods  or  chattels,  wares  or  merchandize; 
from  the  person  or  persons  so  threatened,  or  shall  procure, 
counsel,  aid,  or  abet,  the  commission  of  the  said  offences,  or  of 
any  of  them,  or  shall  forcibly  rescue  any  person  being  lawfully 
in  custody  of  any  officer  or  other  person,  for  any  of  the  said 
offences ;  every  person  so  offending,  being  thereof  lawfully  con- 
victed, shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  transported  beyond  the  seas 
for  life,  or  for  such  term,  not  less  than  seven  years,  as  the  Court 
shall  adjudge,  or  to  be  imprisoned  only,  or  imprisoned  and  kept 
to  hard  labour  in  the  common  gaol  or  house  of  correction  for 
any  term  not  exceeding  seven  years. 

t  Sect,  5.  It  hath  been  determined,  that  if  a  person  deliver  a 
threatening  letter  to  a  common  porter  or  message-carrier,  desiring 
him  to  put  it  into  the  post-office,  it  is  evidence  for  the  jury  to 
say  whether  the  person  who  delivered  it  to  the  porter  knew 
its  contents,  although  the  letter  was  sealed  at  the  time  it  was  so 
delivered. 

t  Sect.  6.  It  is  also  determined,  that  if  a  threatening  letter  be 
delivered  to  a  porter,  or  at  the  post-office  in  one  county,  directed 
to  a  person  living  in  another  county,  the  offender  may  be  tried 
in  the  county  in  which  the  letter  was  delivered  to  the  person  to 
whom  it  was  directed. 

t  Sect.  7*  So  if  a  letter  of  this  description  be  couched  in  am- 
biguous terms,  the  question  whether  the  words  it  contains 
amount  to  a  threat,  may  properly  be  referred  to  the  considera- 
tion of  the  jury. 

t  Sect.  8.  It  is  determined  that  a  certiorari  will  not  lie  to  the  jus- 
tices at  sessions,  to  remove  an  indictment  found  before  them  for  any 
of  the  offences  therein  described,  into  the  court  of  king's  bench. 

Michael  Robinson  was  tried  on  an  indictment  framed  under 
the  9  Geo.  1.  charging  him  with  having  unlawfully  and  feloniously, 
&c.  sent  a  certain  letter  without  any  name  subscribed  thereto, 
to  James  Oldham  Oldham,  demanding  of  him  a  certain  valuable 
thing,  viz.  a  bank  note,  against  the  form  of  the  statute,  &c. 
The  facts  of  the  case  were,  that  Oldham  the  prosecutor  had  beep 
an  apprentice  to  one  Daniel  Dolly,  with  whom  he  afterwards 
went  mto  partnership,  that  upon  Dolly's  death  he  had  married 
his  widow,  and  a  report  had  been  spread  that  he  and  the  widow 
had  murdered  his  former  master.  The  letter  which  was  set  out 
in  the  indictment  and  signed  R.  R.  was  one  of  a  series  of 
correspoqdence  which  he  had  had  with  the  prisoner  and  was  very 
guardedly  written,  requesting  oflOO  to  be  applied  to  the  wants 

of 


MS.  was  a  poem  plainly  intimating  that  the  prosecutor  and  bis 
former  mistress  had  murdered  Dolly.  Several  objections  were 
stated,  whidi  were  reserved,  and  Mr.  J.  Lawrence,  who  tried  the 
cause,  left  it  to  the  jury  to  say  whether  the  prisoner  sent  the  letter 
set  out  in  the  indictment,  and  whether  it  contained  a  threat  to 
publish  a  libel  on  the  prosecutor,  imputing  to  him  the  death  of 
Daatel  Dolly,  unless  he  would  send  him  a  bank  note,  and  if  they 
were  of  that  opinion  they  were  to  find  him  guilty.  The  jury 
found  him  guilty,  and  also  found  specially  that  the  prisoner  sent 
the  letter  in  the  mdictmcnt  and  that  it  contained  a  threat  to  pub- 
lish  the  libel  alluded  to,  with   intent  to  extort  money. 

Four  objections  were  made  to  this  conviction:  I.  That  it 
wfis  not  B  letter  without  a  name.  2.  That  it  did  not  contain 
a  threat  or  demand,  so  as  to  bring  the  case  within  the  9  Geo.  \ . 
c.  22.  3.  That  a  bank  note  was  not  a  valuable  thing  within  the 
meaning  of  that  act.  4.  Supposing  it  to  fall  within  the  words 
and  meaning  of  that  statute,  yet  it  is  the  precise  offence  de- 
scribed by  the  subsequent  statute  of  SO  Geo.  2.,  which,  making 
it  a  misdemeanor  only,  is  a  virtual  repeal  of  the  former  statute 
on  which  this  prosecution  was  founded.  As  to  the  first  point, 
the  judges  held  that  the  signature  R.  R.  was  no  name,  as  no 
one  by  reading  those  initials  could  say  what  the  name  was.  As 
to  the  second,  they  held  that  the  letter  did  contain  a  demand,  for 
it  was  accompanied,  as  the  jury  had  found,  by  a  threat  to  publish 
a  libel  accusing  the  prosecutor  of  murder;  and  they  further  held, 
that  it  was  the  demand  of  a  valuable  thing.  That  a  bank  note 
was  a  valuable  thing,  and  whether  it  might  legally  be  considered 
so  or  not  at  the  passing  of  the  act  of  9  Geo.  1., yet  it  was  sufficient 
if  it  was  a  valuable  thing  at  the  time  it  was  demanded.  Although 
a  bank  note  might  not  be  the  subject  of  larceny  at  the  time  of 
the  passing  the  act  of  9  Geo.  1.  yet  it  was  a  valuable  thing  to 
the  holder,  it  might  at  any  time  be  turned  into  cash.  With  re- 
gard to  the  fourth  objection,  whether  this  statute  of  9  Geo.  1. 
c.  22.  were  repealed  by  the  subsequent  stat.  30  Geo.  2.  c.  24.  it 
was  true,  that  if  one  act  of  parliament  made  a  particular  case  a 
felony  and  another  act  made  the  same  cau  a  misdemeanor,  the 
latter  is  a  repeal  of  the  former.  But  if  the  two  statutes  are  con- 
sistent and  can  both  stand  together,  the  rule  does  not  apply,  that 
the  last  will  be  a  repeal  of  the  first.  Here  the  stat.  of  9  Geo.  1 . 
extends  to  such  cases  only  in  which  there  is  an  actual  demand, 
and  the  stat.  30  Geo.  S.  c.  24.  reaches  cases  which  fall  short  of  a 
demand,  and  includes  letters  sent  with  a  view  or  intent  to  extort 
money,  though  no  demand  be  made.  The  consequence  was  they 
held  the  conviction  right. 

Upon  the  conference  in  the  above  case  it  was  agreed  by  all 
the  judges,  that  if  the  indictment  were  founded  upon  the  SO 
Geo.  2.  and  a  demand  proved,  there  must  be  an  acquittal. 

It  is  to  be  observed  that  by  the  9  Geo.  1.  and  27  Geo.  2.  the 
offence  is  in  sending  the  letter,  but  by  the  SO  Geo.  2.  it  is  in 
either  sending  or  delivering,  therefore  in  the  case  of  John  and 

Mary 
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Maty  Hammond^  Miho  were  indicted  tinder  the  statates  of  9  \ 
Geo.  K  and  ^7  Qbo*  2«  for  feloniously  sending  a  letter  to  Daniel 

,  Dancer^  demanding  the  sum  of  <£  10.  the  indictment  consisted 
of  twelve  counts,  one  charging  that  the  prisoners  sent  and  de- 
livered the  letter,  and  another,  that  they  caused  it  to  be  sent  and 
delivered.  The  facts  proved  were,  that  the  prisoner  lived  as  servant 
with  the  prosecutor,  that  the  wijfe  wrote  the  letter,  and  that  it  was 
delivered  by  John  Hammond^  who  said  he  had  found  it  in  the 
garden,  but  there  Was  no  proof  that  he  knew  the  contents.  The 
court  held  that  the  husband  could  not  be  convicted  as  the  delivery 
was  not  sending  the  letter.  But  they  left  it  to  the  jurf  to  say 
^  whether  the  wife  did  not  send  the  letter  by  *her  husband,  he  know- 

ing nothing  of  the  contents^  if  so  she  might  be  convicted.  The 

.jury  acquitted  both. 

The  distinctions  between  the  acts  of  9  Geo.  1.,  27  Geo.  2., 
and  30  Geo.  2.  are  not  now  material,  as  the  subsequent  act  of 
4  Geo.  4.  above  set  forth,  is  more  comprehensive  in  its  enact- 
ments. 

6.  Libels. 
In  treating  of  Libels,  I  shall  consider. 

See  3  Inst.  ^     ^j^^^  ^^^^y^  ^  ^^^^  to  he  fk  libel. 

O  Cn     1^   'iO 

Moor,  813.  ^'  ^ho  are  liable  to  be  punished  for  it. 

March,  131.      t  3.  In  what  manner  they  are  to  be  tried. 

4  Co.  14. 

FopbaiD,i33.        4.  In  what  manner  they  are  to  be  punished. 

139. 

Selden,  tit  Libels.    1  Tentris,  31.     Hob.  253.    Carlh.  405.     1  Stdk.  211.     Fitzgib.  121.  253. 

2  Wilson,  403.    %  Ban.  980. 

As  to  the  First  Point,  viz.  What  shall  be  said  to  be  a  Libel. 

5  Coke,  125.  ... 

5  Mod.  165,  Sect.  1.     It  seemeth,  that  a  libel  in  a  strict  sense  is  taken  for 

Saik  4%  ^  malicious  defamation,  expressed  either  in  printing  or  writing, 

Str.  422. 791.  ^ncl  tending  either  to  blacken  the  memory  of  one  who  is  dead,  {a) 
12  Mod,  221.  or  the  reputation  of  one  who  is  alive,  and  expose  him  to  public 
Jf  M^.1?93.-  •^^^^^^  contempt,  or  ridicule. 

(a)  See  Rex  v.  Topbam»  4  Term  Rep.  128. 

5  Coke,  125.  Sect.  2.     But  it  is  said,  that  in  a  larger  sense  the  notion  of  a 

Skin.  123, 124.  libel  maybe  applied  to  any  defamation  whatsoever,  expressed 

Salkeld.  418.         -^l      i.       •  '^'^  •  ^  i     ^   •  n  •     ^     _      > 

Ld.  Ray.  431.     ®'^her  by  Signs  or  pictures,  as  by  fixing  up  a  gallows  against  a  man  s 

3  Keb.  378.       door,  or  by  painting  him  in  a  shameful  and  ignominious  manner. 

1  Lev.  139.  Sect.  3.    And  since  the  chief  cause  for  which  the  law  so 

i2^k  ^35  severely  punishes  all  offences  of  this  nature,  is  the  direct  tendency 
Raymond,  201.  of  them  to  a  breach  of  public  peace,  by  provoking  the  parties  in- 
Stra.  422. 898.  jurcd,  and  their  friends  and  families,  to  acts  of  revenge,  which  it 
Salk*'49^  418  ^^"'^  ^  impossible  to  restrain  by  the  severest  laws,  were  there 
1  Sid.  270, 271.  "^  redress  from  public  Justice  for  injuries  of  this  kind,  which  of 
3  Inst,  174.       all  others  are  most  sensibly  felt ;  ana  since  the  plain  meaning  of 

such  scandal  as  is  expressed  by  signs  or  pictures,  is  as  obvious  to 
common  sense,  and  as  easily  understood  by  every  eomiDon 

capacity. 


Ch.  28. 


Libeb. 
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capa«city,  and  altogether  as  provoking,  as  that  v^hich  is  expressed 
by  writing  or  printings  why  should  it  not  be  equally  criminal  f 

Sect.  4.    And  from  the  same  ground  it  seemeth  clearly  to  Hobart,fi5. 
follow,  that  such  scandal  as  is  expressed  in  a  scoffing  and  ironical  Popham,  i39. 
manner,  makes  a  writing  as  properly  a  libel,  as  that  which  is  ex-  2S^!l!!!!^'^' 

J  •     j«       ^A  i_  '^         •        J.        *.-  « Burrow,  980. 

pressed  va  du'ect  terms  ;  as  where  a  wntmg,  ma  taunting  manner  s  Mod.  119. 
reckoning  up  several  acts  of  public  charity  done  by  one,  says,  4  Mod.  86. 
"  You  will  not  play  the  Jew,  nor  the  hypocrite,"  and  so  goes  on  J^^sf.***' 
in  a  strain  of  ridicule  to  insinuate,  that  what  he  did  was  owing  to  Barn.  305. 289. 
his  vain-glory ;  or  where  a  writing,  pretending  to  recommend  to  Seaa.  Cases,  so. 
one  the  characters  of  several  great  men  for  his  imitation,  instead  Hob^  si?' 
of  taking  notice  of  what  they  are  generally  esteemed  famous  for,  Keble,  S95.' 
pitched  on  such  qualities  only  which  their  enemies  charged  them  Moor,  err, 
with  the  want  of;  as  by  proposing  such  a  one  to  be  imitated  for  ^i^^-^^' 
his  courage,  who  is  known  to  be  a  great   statesman,   but  no  «str!898! 
soldier ;  and  another  to  be  imitated  for  his  learning,  who  is  known 
to  be  a  great  general,  but  no  scholar,  &c.  which  kind  of  writing 
is  as  well  understood  to  mean  only  to  upbraid  the  parties  with 
the  want  of  those  qualities,  as  if  it  had  directly  and  expressly  done 
so. 

Sect.  5.    And  from  the  same  foundation  it  hath  also  been  re« 
solved,  (a)  that  a  defamatory  writing  expressing  only  one  or  two 
letters  of  a  name  in  such  a  manner  that,  from  what  goes  before  ^^n^"!^^'^' 
aiul  follows  after,  it  must  needs  be  understood  to  signify  such  a  3  Mod.  68. 
particular  person,  in  the  plain,  obvious,  and  natural  construction  i?  Mod.  139. 
of  the  whole,  and  would  be  perfect  nonsense  if  strained  to  any  ]^:?^^'^^' 
other  meaning,  is  as  properly  a  ubel,  as  if  it  had  expressed  the  ^p)  on  appii- 
whole  name  at  large ;  for  it  brings  the  utmost  contempt  upon  the  catkmfor  an  in- 
law, to  suffer  its  iustice  to  be  eluded  by  such  trifling  evasions :  *o™*^?«» 

/.    .  .  f     1*'         1         !•  1    .  ••»•!•  Bome  friend 

and  It  is  as  ndiculous  absurdity  to  say,  that  a  writing  which  is  un-*  to  the  party 

derstood  {h)  by  every  the  meanest  capacity,  cannot  possibly  be  un-  complaining 
derstood  by  a  judge  and  jury.  ?^u.K» 

he  has  read  the  Ubel,  and  ondentands  and  belie? es  it  to  mean  the  party.  Note  in  5  Bac*  Abr.  493. 

Sect,  6.     And  from  the  same  ground  it  further  doth  appear,  5Coke,  i$5.  , 
that  it  is  for  from  being  a  justification  of  a  libel,  that  the  contents  ?^^^^*^^' 
thereof  are  true,  (1)  or  that  the  person  upon  whom  it  is  made  had  str^Te,  498. 

3  Bacon,  495.   9%uTut75. 

a  bad 


(1)  In  an  action,  the  troth  of  a  libel  may  be 
pleaded  in  juftification.  Hob.  f 53.  And  eren  on 
a  motion  for  an  information,  the  tmtb  or  falsehood 
of  the  libelloas  matter  will  considerably  influence 
the  Court  either  to  refuse  or  to  grant  it,  Str.  498. 
An  affidavit  therefore,  except  in  particular  cases,  is 
always  required  from  the  party  applying,  stating 
positiyely  and  directly  that  the  contents  of  the  im- 
puted lioet  are  not  true.  Rex  v.  Miles,  DoogL 
271.  Rex  V.  Buckerton,  1  Str.  498.  Bex.  v. 
Bate,  Doug.  672.  Or  the  Court  will  leave  the  in- 
jury to  be  remedied  in  tlie  ordinary  course  of  jus- 
tice by  action  or  in<fictiiient,  Str.  498.  But  the 
Court  will  not  grant  this  extraordinary  remedy  by 
information,  nor  should  a  grand  jury  find  an  in- 
dictment, nnless  the  offence  be  of  such  sienal  enor- 
mity that  it  may  reasonably  be  construea  to  have 


a  tendency  to  disturb  the  peace  and  harmony  of 
the  commnnitY*  In  such  a  case  the  public  are 
justly  placed  in  the  character  of  an  offended  pro- 
secutor, to  vindicate  the  common  riieht  of  all, 
though  violated  only  In  the  person  of  an  indivi- 
dual ;  for  the  malicious  publication  of  even  truth 
itself  cannot,  in  true  policv,  be  suffered  tointerrapt 
the  trunqniliity  of  any  weJl-ordered  society.  Ihia  ia 
a  principle  so  rational  and  pure,  that  it  cannot  be 
tainted  by  the  vulgar  odium  which  has  aooom- 
panied  the  derivation  of  the  doctrine  from  the* 
tyranny  of  the  star-chamber ;  the  adoption  of  it 
by  the  worst  of  courts  can  never  weaken  its  au- 
thority, and,  wittiout  it,  all  the  comforts  of  society 
might  with  impunity  be  hourly  endangered  or  de- 
stroyed. \^de  Law  of  Libels. 
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(u)  Hard.  470. 
1  Lev.  240. 
1  Sid.  414,  415. 

1  Saund.  131. 

2  Keb.  832. 
6)  4  Coke,  14. 
c)  Dyer,  285. 

2  Inst  228. 
Bull.  N.  P.  6. 
Moor,  627. 
2  Burr.  BIT. 


{ 


a  bad  reputation ;  since  the  greater  appearance  there  is  of  truth, 
in  any  malicious  invective,  so  much  the  more  provoking  it  is. 

Cok    i«5  '^^^'  7-     Nor  can  there  be  any  doubt  but  that  a  writing  which 

1  Sid«  219. 271.  defames  private  persons  only^  is  as  much  a  libel  as  that  which  de- 
3  Inst.  174b  fames  persons  intrusted  with  a  public  capacity^  inasmuch  as  it 
^a.Car.  175.    manifestly  tends  to  create  ill  blood,  and  to  cause  a  disturbance  of 

2  Roll.  86.        the  public  peace. 

S  Mod.  139.      Comb.  65.     Caith.  15.    Haid.  470.    Skin.  123.    Keb.  773.    St  Tr.  2.  977. 

However,  it  is  certain,  that  it  is  a  very  high  aggravation  of  a 
libel  that  it  tends  to  scandalize  the  government,  by  reflecting  on 
those  who  are  intrusted  with  the  administration  of  public  afl^airs, 
which  doth  not  only  endanger  the  public  peace,  as  all  other 
libels  do,  by  stirring  up  the  parties  immediately  cenpemed  in  it  to 
acts  of  revenge*,  but  also  has  a  direct  tendency  to  breed  in  the 
people  a  dislike  of  their  governors,  and  incline  them  to  faction 
and  sedition. 

Sect.  8.  But  it  hath  been  resolved,  that  no  false  or  scandalous 
matter  contained  in  (a)  a  petition  to  a  committee  of  parliament, 
or  in  (b)  articles  of  the  peace  exhibited  to  justices  of  peace,  or  in 
any  other  (c)  proceeding  in  a  regular  course  of  justice,  will  make 
the  complaint  amount  to  a  libel;  for  it  would  be  a  great  dis- 
couragement to  suitors  to  subject  them  to  public  prosecutions, 
in  respect  of  their  applications  to  a  tourt  of  justice.  And  the 
chief  intention  of  the  law  in  prohibiting  persons  to  revenge  them- 
selves by  libels,  or  any  other  private  manner,  is  to  restrain  them 
from  endeavouring  to  make  themselves  their  own  judges,  and  to 
oblige  them  to  refer  the  decision  of  their  grievances  to  those 
whom  the  law  has  appointed  to  determine  them. 

Also  id)  it  seemeth  to  have  been  holden  by  some,  that  no  want 
of  jurisdiction  in  the  court,  to  which  such  a  complaint  shall  be 
exhibited,  will  make  it  a  libel,  because  the  mistake  of  the  proper 
court  is  not  imputable  to  the  party,  but  to  his  counsel.  Yet  if 
it  shall  manifestly  appear,  from  the  whole  circumstances  of  the 
case,  that  a  prosecution  is  entirely  false,  malicious,  and  ground- 
less, and  commenced,  not  with  a  design  to  go  through  with  it,, 
but  only  to  expose  the  defendant's  character  under  the  shew  of  a 
legal  proceeding ;  I  cannot  see  any  reason  why  such  a  mockery 
of  public  justice  should  not  rather  aggravate  the  offence  than 
make  it  cease  to  be  one,  and  make  such  scandal  a  good  ground 
of  an  indictment  at  the  suit  of  the  king  as  it  makes  the  malice  of 
their  proceeding  a  good  foundation  of  an  action  on  the  case  at 
the  suit  of  the  party,  whether  the  Court  had  a  jurisdiction  of  the 
cause  or  not. 

But  it  is  said,  that  no  presentment  of  a  grand  jury  can  be  a 
libel,  not  only  because  persons  who  are  supposed  to  be  returned 
without  their  own  seekmg,  and  are  sworn  to  act  impartially,,  shall 
be  presumed  to  have  proper  evidence  for  what  they  do,  but  also 
because  it  would  be  of  the  utmost  ill  consequence  any  way  to 
discourage  them  from  makins  their  inquiries  with  that  freedom 
and  readiness  which  the  public  good  requires.  From  which  fon- 
sidelratious,  it  seems  reasonable  to  exempt  them  from  the  fear  of 

any 


(a)  2  Keb. 
832. 

2  Inst  228. 
2  And.  28. 
Moor,  143, 
705,  820. 
Fopham,  152. 
Con.  4  Co.  14. 
4  Com.  Dig. 
152. 

Dyer,  285. 
Yd? .  117.      • 
2  Bulst  269. 
Godbolt,  340. 
Palm.  145. 
180. 

Vent.  23. 
12  Coke,  103. 
2  Mod.  119. 
2  And.  28. 

SeelDanv. 
Abr.  208,  209, 
210,211.  and 
the  foregoing 
Chapter,  tit. 
*'  Conspiracy." 
Moor,  627. 


Sect.  9.  However,  it  seems  clear,  that  no  writing  whatsoever  /^-jg^j  i, 
is  to  be  esieemed  a  libel,  unless  it  reflect  upon  aome  particular  t.  Curi,  i  8tr. 
person,  (a)  'as. 

'  Bmv.  Wool- 

Ron,  t  Sir.  034.    Beg.  ▼.  Bedford,  9  Str.  T89.    Rei  t.  Watson,  1  Term  Rep.  199.  conln. 

And  it  seems,  tbat  a  writing  full  of  obscene  ribaldry,  without  ^^'y- 1^- 
any  kind  of  reflection  upon  any  one,  is  not  punishable  at  all  by  ^"'i)^t^486. 
any  prosecution  at  common  law,  as  I  have  heard  it  agreed  in  the  4  Rend,  S.  L. 
court  of  king's  bench  ;  (2.)  yet  it  seems,  that  the  auuor  may  be  i^i- 
bound  to  his  good  behaviour,  as  a  scandalous  person  of  evil  fame.  geuT  C^fs9 


As  to  the  Second' Point,  vt'z.  Who  are  liable  to  be  punished 
for  a  libel. 

Sect.  10.  It  is  certain,  that  not  only  be  who  composes,  or  pro-  Aimon's  Case 
cures  another  to  compose  it,  but  also  that  he  who  publishes,  or  a  Burr.  i666. ' 
IHY>cures  another  to  publish  it,  are  in  danger  of  being  punished  ^"^  ^^- 

for  it-  eis?"^' 

Stnnge,  77.  B.  N.  P.  6.  FiUgibbou,  *7.  Con.  9  Co.  59.  Ld.  B17.  414.  417.  719.  4  Com. 
Dig.  151.  b.  t.  5  Co.  135.  li  Co.  35.  Comb.  359.  5  Mod.  I6T.  163.  Vide  Salk.  417,  41S,  419, 
646.  *ei,    Carthevr,  405.  to  410. 

And  It  is  said  not  to  be  material  whether  he  who  disperses  a  ^"^^  ^^■ 
libel  knew  any  thing  of  the  contents  or  effect  of  it  or  not  j  for  ^' 

nothing  could  be  more  easy  than  to  publish  the  most  virulent 
papers  with  the  greatest  security,  if  the  concealing  the  purport  of 
them  from  an  illiterate  publisher  would  make  him  (S)  safe  in 
dispersing  them. 

Also  it  hath  been  said,  that  if  he  who  had  either  read  a  libel  Maor,6«r. 
himself,  or  hath  heard  it  read  by  another,  do  afterward  malici-  8i3. 
ously  read  or  repeat  any  part  of  it  in  the  presence  of  others,  or  ?  jJod^is? 
lend  or  shew  it  to  another,  he  is  guilty  of  an  unlawful  publication 
of  it. 

Also  it  hath  been  holden,  diat  the  copying  of  a  libel  shall  be  a  9  Co.  59. 
conclusive  evidence  of  the  publication  of  it,  unless  the  party  can  ^o°f,  8i3- 
prove  that  he  delivered  it  toa  magistrate  to  examine  it,  in  which 
case  the  act  sabsequent  is  said  to  explain  the  intention  prece- 
dent. 

But  it  seems  to  be  the  better  opinion,  that  he  who  first  writes  g  ^od.  t67. 
a  libel  dictated  bv  another,  is  thereby  guilty  of  making  it,  and  Ssik.  4i7. 
consequently  punishable  for  the  bare  wnting ;  for  it  was  no  libel 
till  it  was  reduced  to  writing. 

Sect. 


bat  in  the  cue  of  Ihe  King  r.  Cnri,  Hich.  1  >  tibtl   mlbout  h'ta  prlri^,  (he  publ 

t.  tor  pnbluldng  anobwene  book,  tbeCoort  ihall  not  be  imputed  to  bim.— Woo 

were  umiiiiKnu,  tliat  tt  ii  m  temporal  offence,  and  Eiu;  on  Libels,  p.  IS.     Sed  vide  Silinon'i 

that  Bcad'i  case  w*>  not  Uo,  Sir.  788.  834.   AI>o  B.  R.  Hilarv,  1T77,  and  Rei  s.  Almoa.  5 

4  Barr.  tM7.  8687. 

(S)  But  if  «  piinlet  i)  confined  in  pruon,  lo 
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«*Kebf 26if^'  ^^' '^^'  ^^^  it  hath  been  resolved,  (a)  that  the  sending  of  a 
Ld.  Ray.  341.  letter  full  of  provoking  language  to  another,  without  publishing 
417,486.  it,  is  highly  punishable;  and  if  the  bare  making  of  a  libel  be  an 

is'mocU  218.  <>ff*^n<^e,  whether  it  be  published  or  not,  as  it  seemeth  to  be  holden 
11  Mod.  99.  in  some  {b)  books,  surely  the  sending  of  it  to  the  party  reflected 
3B.ac.  Ab.498.  upon  must  be  a  much  greater  crime,  inasmuch  as  it  so  manifestly 
24()/'      '        tends  to  a  disturbance  of  the  peace. 

If  Co.  34.  >  Pop.  139. 136.  Ray.  201.  1  Sid.  nO.  444.  1  Mod.  58.  Hob.  62.  215.  S  Inst  174. 
4  Inst  180, 181.  (b)  6  Mod.  167.  9  Co.  59. 1  Keb.  832.  12  Co.  35.  See  Fiteg.  47.  12  Vin,  Ab.  229. 
Barn.  306.  Seas.  Cases,  35. 

Keb.  832.  Sect.  12.    Also  it  seems  to  be  agreed^  that  he  who  delivers  a 

1  Lct!  24<f^      paper  full  of  reflections^  on  any  person,  in  nature  of  a  petition  to 

1  8id.'4i4, 415.  a  committee  of  parliament,  to  any  other  peiison  except  the  mem- 

.  bers  of  parliament,  may  be  punished  as  the  publisher  of  a  libel, 

in  respect  of  such  a  dispersing  thereof  among  those  who  have 

nothing  to  do  with  it. 

<c)  9  Co.  59.  Sect*  IS.  But  it  hath  been  resolved,  that  he  who  barely  reads 
(d)9Co. 59.  ^  ^^^^  ^°  ^^®  presence  (c)  of  another,  without  knowing  it  before 
Moor,  813.  '  to  be  a  libel,  or  who,  hearing  a  libel  read  by  another,  {d)  laughs 
(«)  Moor,  627.  at  it,  or  who  (c)  barely  says,  that  such  a  libel  is  made  upon 
2Keb!5ok  ^^^^  ^  person,  whether  he  speak  it  with  or  without  malice, 
Saik.  418.  *  or  who  is  only  proved  to  have  had  a  libel  in  his  custody,  shall  not 
Carth.409.        in  respect  of  any  such  act  be  adjudged  the  publisher  of  it.     But 

the  having  in  one's  custody  a  written  copy  of  a  libel  publicly 
known,  is  an  evidence  of  the  publication  of  it. 

Moor,  627.  S£ct  14.     Also  it  hath  been  holden,  that  he  who  repeats  part 

9  Co.  59.  ^f  ^  jij^i  -Q  Q^erriment  without  malice,  and  wiUi  no  purpose  of 

defamation,  is  no  way  punishable  ;  but  it  seemeth,  that  the  rea- 
sonableness of  this  opinion  may  justly  be  questioned ;  for  jests  of 
this  kind  are  not  to  be  endured,  and  the  injury  to  the  reputation 
of  the  party  grieved  is  no  way  lessened  by  the  merriment  of  him 
who  makes  so  light  of  it.' 

i5Vui.Abr.88.  Sect.  15.  But  it  seemeth  to  be  settled,  that  the  bare  printing 
1  Keb.  832.       of  a  petition  to  a  committee  of  parliament  (which  would  bie  a  libel 

1  Sannd.  133.  •  '^  ^   *i  _^  i   •      j  *^r    -r  •..  j      r  *u 

1  Ley.  240.  against  the  party  complained  of>  if  it  were  made  for  any  other 
1  Sid.  414,415.  purpose  than  as  a  complaint  in  a  course  of  justice)  and  deUveriug 
Hard  470         copies  thereof  to  the  members  of  the  committee,  shall  not  be 

looked  upon  as  the  publication  of  a  libel,  inasmuch  as  it  is 
justified  by  the  order  and  course  of  proceedings  in  parliament, 
whereof  the  king's  courts  will  take  judicial  notice. 

t  As  to  the  Third  PoinTj  viz.  In  what  manner  libels  are  to 
be  tried.  (4) 

t  Sect.  16.     It  was  held,  that  what  is  or  is  not  a  libel  is  matter 
of  law  upon  the  face  of  the  record^  for  the'  consideration  of  the 

court, 

(4)  Libels,  like  every  other  criminal  ofience,  or  sealed)  for  the  purpose  of  being  published  in 
(unless  when  there  is  a  special  provision  by  London,  was  a  pubKoation  in  Leicestershire,  so  as 
statute)  are  to  be  tried  in  the  county  where  the  fact      to  warrant  a  trial  in  that  county.    This  ralhig  was 


was  committed.    But  in  the  case  of  the  King  v.  Sir      dissented  from  hy  one  judge  agpuast  the  thiice 
F.  Burdett,  it  was  held,  that  a  libel  written  in      othen,  (4  Bam.  and  Aid.  95]) 
Leicestershire,  and  deliyered  there  (whether  open 


libel,  the  onl^  question  for  the  cotiBideration  of  the  jury  was  the  9666. 
^t  of  pdblishifag,  and  the  trath  of  the  innuendoes,  (b)  and  that  ('>'>  Rc^Dnn 
if  the  paper  was  not  a  libel,  the  defendant  after  conviction  might  j  ^ep. "ts' 
more  the  court  in  arrest  of  judgment.  Dotu.  il«i  v. 

ymten.  ST.  Etp-«8> 

t  Sect.  17-  But  by  the  statute  3«  Geo.  3.  c.  60.  it  is  recited, 
that  doubts  had  arisen,  whether,  on  the  trial  of  an  "  indictment  or 
"  information  for  the  making  or  publishing  any  libel,  where  an 
"  issue  or  issues  are  joined  between  the  lung  and  the  defendant 
"  or  defendants,  on  tlie  plea  of  not  guilty  pleaded,  it  be  com- 
"  petent  to  the  jury  impannelled  to  try  the  same  to  give  their 
"  verdict  upon  the  whole  matter  in  issue ;  and  enacted,  That  on 
"  eveiy  such  trial,  the  jury  sworn  to  try  the  issne  may  give  a 
"  general  verdict  of  guilty  or  not  guilty,  upon  the  whole  matter 
"  put  in  issue  upon  such  indictment  or  information ;  and  shall 
"  not  be  required  or  directed,  by  the  court  of  judge  before 
"  whom  such  indictment  or  information  shall  be  tried,  to  find  the 
"  defendant  or  defendants  guilty,  merely  on  the  proof  of  the  pub- 
"  lication  by  such  defendant  or  defendants  of  the  paper  chai^;ed 
"  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  in- 
*'  dictment  or  information." 

t  Sect.  18.  But  by  32  Geo.  3.  c.  60.  s.  e.  it  is  provided, 
"  That  on  every  such  trial,  the  court  or  judge  before  whom  such 
"  indictment  or  information  shall  be  tried,  shall,  according  to 
"  their  or  his  discretion,  give  their  or  his  opiaioa  and  directions 
"  to  the  jury  on  the  matter  in  issue  between  the  king  and  the 
"  defendant  or  defendants,  in  like  manner  as  in  other  criminal 
"  cases." 

+  Sect.  IQ.  By  32  Geo.  3.  c.  60.  s.  3.  it  is  also  provided, 
"  That  nothing  herein  contained  shall  extend,  or  be  construed  to 
"  extend,  to  prevent  the  jury  from  finding  a  special  verdict,  in 
"  their  discretion,  as  in  other  criminal  cases." 

t  Sea.  20.  And  by  32  Geo.  3.  c.  60.  s.  4.  "  In  case  the 
"  jury  sh^  find  the  defendant  or  defendants  guilty,  it  shall  and 
"  may  be  lawful  for  the  said  defendant  or  defendants  to  move 
"  in  arrest  of  judgment,  oh  such  ground  and  in  such  manner  as 
"  by  law  he  or  they  might  have  done  before  the  passing  of  this 
*'  act;'  anything  herein  contained  to  the  contrary  nofwithstand- 
"  ing."      

Aa  to  the  FoiTBTH  Point,  vix.  In  what  manner  offenders  of 
this  kind  are  to  be  punished. 

Sect.  i\.    There  seemeth  to  be  no  doubt,  but  that  they  may  Cm,  C«r.  its. 
be  condemned  to  pay  such  fine,  and  also  to  suffer  such  corporal  504. 
punishment,  as  to  the  court  in  their  discretion  shall  seem  proper,  2}l!!j*  jm' 
according  to  the  heinousness  of  the  crime,  and  the  circumstances  uCo.  im! 
of  the  offender.  Stn.  934. 

8  Mgd.  ITS.  Fortei.  3T.  101. 

In  cases  of  seditious  and  blasphemous  libels,  by  the  stat.  60 
Geo.'3.  c.  8.  a  greater  severity  of  punishment  is  inflicted.  Upon 
a  conviction  of  this  offence  the  court  may  order  all  the  copies  of  . 

N     \     ■:  tilt; 
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the  libels  in  the  possession  of  the  defendant  to  be  seized  and  to 
be  disposed  of  as  they  shall  think  fit;  and  persons  convicted  of  a 
second  offence  may  be  banished  from  the  United  Kingdom  for 
such  term  of  years  as  the  court  shall  order.  And  if  the  party  do 
not  depart  the  kingdom  within  thirty  days  after  pronouncing  the 
sentence,  the  king  may  convey  him  to  such  parts  out  of  the 
kingdom,  as,  by  the  advice  of  his  privy  council,  shall  be  directed; 
or  if  found  at  large  after  the  end  of  forty  days,  may  be  transported 
for  any  term  not  exceeding  fourteen  years. 


CHAP.  XXIX. 

OFFENCES  AGAINST  THE  PUBLIC- TRADE. 

1 .  Slave  Trade. 

2.  Owling. 

3.  Fraudulent  Bankruptcy. 

4.  Fraudulent  Insolvency. 

5.  Seducing  Artificers. 

6.  Exporting  Tools  and  Machinery. 

7.  Usury. 

8.  Monopolies. 

9*  Forestalling — Regrating-^ Regulating  Victuals. 

1.  Slave  Trade* 

» 

The  trading  in  slaves  was  first  abolished  by  an  act  of  47 
Geo.  3.  St.  1 .  c.  36,  by  which  the  trade  was  declared  void  and 
directed  to  be  abolished,  and  the  subjects  of  this  country  were 
prohibited  from  dealing  in  slaves  under  several  penalties,  and  all 
insurances  made  on  slave  vessels  were  declared  void,  but  none  of  ^ 
the  offences  against  that  act  were  rated  higher  than  misdemeanors  ; 
for  by  sect.  15.  all  offences  against  that  act  might  be  inquired  of,  and 
dealt  with,  as  misdemeanors,  as  if  the  same  had  been  committed 
within  the  body  of  the  county  of  Middlesex.  But  the  provisions 
of  the  statute  being  found  ineffectual  to  repress  the  trade,  it  was 
enacted 

By  51  Geo.  3.  c.  23.  which  recites,  '*  That  whereas  the  two 
'^  Houses  of  Parliament  did  by  their  resolutions  of  the  lOth  and 
"  24th  days  of  June,  1806,  severally  resolve,  that  the  African 
*'  Slave,  Trade  being  contrary  to  the  prineiples  of  justice,  huma- 

**  nity. 
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**  nit^,  and  sound  policy,  they  woiild,  with  all  practicable  expe- 
"  dition,  take  effectual  measures  for  the  abolition  of  the  same : 
"  And  that  whereas,  in  conformity  with  the  said  resolutions,  and 
"  for  all  and  each  of  the  reasons  therein  stated,  the  said  trade  was 
"  by  an  act  passed  in  the  forty-seventh  year  of  his  late  majesty 
**  declared  to  be  unlawful :  And  that  it  hath  been  found  that 
**  divers  persons,  not  deterred  by  the  provisions  and  penalties  of 
**  the  said  act,  do  still  continue  to  deal  and  trade  in  slaves  upon 
*'  the  coast  of  Africa  and  elsewhere,  and  to  carry  them  for  sale 
**  by  sea:  And  that  the  Commons  House  of  Parliament,  by  its 
'*  resolution  of  the  15th  of  June,  1810,  did  express  its  indi^na- 
*'  tion  at  such  practices,  and  did  resolve  speedily  to  take  mto 
*'  consideration  such  measures  as  might  tend  effectually  to  prevent 
"  such  daring  violations  of  the  law :  And  whereas  it  is  fit  that 
**  such  measures  should  be  extended  also  to  the  effectual  abolition 
''  of  the  slave  trade  wheresoever  it  may  be  attempted  to  practise 
**  it :"  and  then  enacts,  '*  That  if  any  subject  or  subjects  of  his  ma- 
'' jesty,  or  if  any  person  or  persons  residing  or  benig  within  this 
'*  United  Kingdom,  or  in  any  of  the  islands,  colonies,  dominions.  Carrying  away 
"  forts,  settlements,  factories,  or  territories,  now  or  hereafter  be-  JJ^'^°|SJJ 
•*  longing  thereto,  or  being  in  his  majesty's  occupation  or  posses-  ^*'  *  ^' 
'^  sion,  or  under  the  government  of  the  united  company  of  mer- 
chants trading  to  the  East  Indies,  shall,  from  and  after  the  1st 
day  of  June  next,  by  him  or  themselves,  or  by  his  or  their  ftc- 
tors  or  agents,  or  otherwise  howsoever,  carry  away  or  remove, 
"  or  aid  or  assist  in  the  carrying  away  or  removing,  as  a  ^lave  or 
*^  slaves,  or  for  the  purpose  of  being  sold,  transferred,  used,  or 
"  dealt  with  as  a  slave  or  slaves,  any  person  or  persons  whatso- 
ever, from  any  part  of  Africa,  or  from  any  other  country,  terri- 
tory, or  place  whatsoever,  either  immediately  or  by  tranship- 
**  ment  at  sea  or  otherwise,  directly  or  indirectly ;  or  shall  import 
or  bring,  or  aid  or  assist  in  the  importing  or  bringing  into  any 
island,  colony,  countiy,  territory,  for  the  purpose  aforesaid ;  or 
shall  knowingly  and^wilfully  ship,  embark,  receive,  detain,  or 
**  confine  on  board  any  ship,  vessel,  or  boat,  any  such  person  or 
'*  persons  as>  aforesaid,  for  the  purpose  of  his,  her,  or  their  being 
**  so  carried  away  or  removed,  imported,  or  brought  as  aforesaid, 
or  of  l>eing  sold,  transferred,  used,  or  dealt  with  as  a  slave  or 
slaves ;  or  shall  knowingly  and  wilfully  use  or  employ,  or  per- 
mit to  be  used  or  employed,  or  let  or  take  to  freight  or  on  hire, 
*'  any  ship  or  vessel,  to  be  used  or  employed  in  carrying  away  or 
removing,  importing  or  bringing,  or  for  the  purpose  of  carrying 
away  or  removing,  importing  or  bringing  as  aforesaid,  any  such 
person  or  persons  as  a  slave  or  slaves,  or  for  the  purpose  of 
his,  her,  or  their  being  sold,  transferred,  used  or  dealt  with  as 
''  a  slave  or  slaves;  or  shall  fit  out  or  cause  to  be  fitted  out,  or 
''  shall  take  the  charge  or  command  of,  or  navigate,  or  enter  and  Embai^iog 
*'  embark  on  board  any  ship  or  vessel,  as  master  of  captain,  mate,  ■board  aoy 
*'  supercargo,  or  surgeon,  knowing  that  such  ship  or  vessel  is  jjll^r  £^^ 
**  actually  employed,  or  is,  in  the  same  voyage  for  which  he  or  &c  a  felony. 
''  they  shall  so  enter  and  embark  on  board,  intended  to  be  em- 
'*  ployed  in  carrying  or  removing,  importing  or  bringing  as  afore- 
**  said,  any  such  person  or  persons  as  or  for  the  purpose  of  hb, 

•'  her. 


*4 
«< 
« 


€4 


44 
44 


€4 
44 


4i 
44 
44 
44 


550  OFFENCES  AGAINST  PUBLIC  TRADE.     Bk.  1. 

*^  her,  or  their  being  sold,  transferredi  used^  or  dealt  with  as  a 
"  slave  or  slaves ;  then,  and  in  every  such  cj^se,  the  person  or  per- 
*'  sons  so  offending,  and  their  counselloj^s,  aiders,  and  abettors, 
''  shall  be,  and  are  hereby  declared  to  be  felons,  and  shall  be 
**  transported  beyond  seas  for  a  term  not  exceeding .  fourteen 
*'  years,  or  shall  be  confined  and  kept  to  hard  labour  for  a  term 
*^  not  exceeding  five  years,  nor  less  than  three  years,  at  the  dis- 
**  cretion  of  the  court  before  whom  such  offender  or  offenders 
'*  shall  be  tried  and  convicted." 

^  By  sect.  2.  every  person  embarking  on  board  such  ahip  as  a 

petty  officer,  servant,  or  seaman,  knowing  the  purpose  of  the 
voyage,  and  any  person  underwriting  a  policy  of  aasurance  upon 
the  ship,  knowing  her  to  be  employed  in  such  voyage,  are 
declared  guilty  of  misdemeanors,  and  are  to  be  punished  by  im- 
prisonment not  exceeding  two  years. 

By  58  Geo.  3.  c.  9B.  offences  ;igainst  the  above  act  may  be 
inquired  of,  tried,  and  determined,  under  and  by  virtue  of  auy 
commission  to  be  issued  according  to  the  directions  of  (1) 
46  Geo.  3.  c.  54. ;  and  that  parties  convicted  under  such  com- 
mission may  be  subject  to  the  same  pains  and  penalties  as  if 
convicted  Within  the  realm,  according  to  the  provision  of  28  Hen.  8« 

But  as  these  offences  may  also  be  committed  on  shore,  where 
the  provisions  of  the  act  of  46  Geo.3.  c.  54.  did  not  apply,  as  thai 
act  related  only  to  the  trial  of  offences  committed  where  the  ad^ 
miral  had  jurisdiction,  it  was  remedied  by  59  Geo.  3.  c«  97*  by 
which  it  is  enacted,  ''That  offences,  which,  by  the  said  redted  act 
**  of  the  fifty-first  year  of  his  majesty's  reign,  are  declared  to  be 
''  felonies  or  misdemeanors,  have  been  or  may  be  committed  by 
''  British  subjects  in  Africa,  either  on  shore  or  in  rivers,  or  other 
**  places  where  the  admiral  has  no  jurisdiction,  and  it  may  be  im- 
possible in  such  cases  to  bring  the  offenders  to  justice  under 
any  of  the  said  recited  acts,  or  any  other  laws  now  in  being, 
without  great  inconvenience,  expense,  and  delay;"  and  then 
enacts,  ''That  each  and  every  offence,  declared  by  the  said  act  of 
'*  the  fifty-first  year  of  his  majesty's  reign  to  be  a  felony,  or  mis- 
^  demeanor,  committed,  or  which  shall  be  committed,  by  any 
''  subject  or  subjects  of  his  majesty,  his  heirs  or  successors,  m 
''  Africa,  or  in  any  of  the  rivers,  ports,  or  harbours  thereof,  not 
*'  being  a  place  where  the  admiral  has  jurisdiction,  and  not  beiQg 
i  "  within  the  local  jurisdiction  of  any  ordinary  court  of  a  British 

''  colony  or  settlement  in  Africa,  competent  to  try  such  offence, 
"  may  be  inquired  of,  tried,  and  determined,  under  and  by  virtue 
"  of  any  commission  already  issued,  or  hereafter  to  be  issued, 
"  according  to  the  directions  of  the  said  recited  act  of  the  forty- 
"  sixth  year  of  his  majesty's  reign.'* 

2.  OwKng* 

(1)  By  46  Geo.  3.  c*  54.  it  is  enacted,  "  That      plantations,  &c  by  commissionen  appobled  onder 
"  offences  committed  upon  the  sea,  where  the  ad-       the  great  seal. 
"  miral  has  jurisdiction,  may  be.  tried  in  any  of  tlie 


t€ 
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2.  OwUng. 

f  Sect.  I.  Owling,  so  called  from  its  being  usually  carried  on 
in  the  night,  is  the  clandestine  transportation  of  wool  or  sheep 
out  of  the  kingdom,  to  the  detriment  of  its  staple  ipanufacture. 

t  Sect.  2.  By  9  and  10  Will.  3.  c.  40.  s.  3.  it  is  recited,  "That  Ownen  of  wool 
it  is  a  common  practice  in  Romney  Marsh  and  other  places  ad-  ^j^  ten  mile* 
jacenty  for  evil-disposed  persons  to  sheer  their  sheep,  and  lodg^  ^  Keni^r'  ^' 
wool  near  the  sea-side,  and  sometimes  to  bring  wool  out  of  the  Snuex,  to  give 
country  more  remote,  and  lodge  it  as  aforesaid,  where  by  fraud  211"''"'iIIf  ^f 
and  force  in  the  night-time,  the  said  persons  do  cause  the  same  fleeon*  &c.  ^ 
to  be  transported  to  France,  to  the  increase  of  the  trade  of  that 
kingdom,  and  the  destruction  of  the  trade  of  England:"  and 
enacted,  ^*  That  all  and  every  owner  or  owners  of  wool  shorn  or 
**  housed,  laid  up,  or  lodged,  within  ten  miles  of  the  sea-side> 
''  within  the  counties  of  Kent  and  Sussex,  shall  be  obliged  to  give 
*'  an  exact  account  in  writing,  within  three  days  after  the  sheering 
"  thereof,  of  his,  her,  or  their  number  of  fleeces,  and  where  lodged 
or  boused,  to  the  next  adjacent  port  or  officer  of  his  majesty's 
customs,  and  the  like  notice  before  he,  she,  or  they  shall  pre- 
sume to  remove  any  part  or  parcel  thereof,  of  the  said  number 
of  fleeces  and  weight,  and  the  name  and  abode  of  the  person  or 
"  persons  to  whom  it  is  disposed,  and  the  place  to  which  it  is  in- 
"  tended  to  be  carried ;  and  to  take  a  certificate  from  the  officer 
"  who  first  entered  the  same,  upon  the  penalty  of  forfeiting  all  such  Penalty, 
wool  as  shall  not  be  so  entered  or  otherwise  disposed  of,  and  the 
owner  or  owners  also  to  be  liable  to  the  further  penalties  of  three 
shillings  for  every  pound  weight  of  all  such  wool,  as  if  the  same 
**  had  been  actually  transported;  which  said  account  the  officers  officer  to  give 
'  respectively  are  hereby  required  to  take  ^atis,  and  to  give  such  certificate,  &c. 
certificate  or  certificates*  without  delay,  to  the  party  or  parties 
demanding  the  same,  and  shall  therein  specify  the  name  or 
names  of  the  owners  and  buyers  thereof,  and  limit  it  to  such 
''  times  and  places  to  be  removed ;  for  which  duty  and  service 
"  the  said  officer  or  officers  shall  take  and  demand  the  sum  of 
**  sixpence,  and  no  more,  for  each  certificate>  upon  any  account 
*'  or  pretence  whatsoever." 

+  Sect.  3.  By  9  and  10  Will.  3.  c.  40.  s.  4.  it  is  recited,  *'  That  no  penon  sbaS 
it  is  a  common  practice  in  the  said  marsh  for  divers  persons,  not  lell  wool  within 
resident  upon  the  place,  to  buy  up  great  quantities  of  wool,  and  ^  °S"*-*^K**t 
transport,  or  cause  the  same  to  be  transported  out  of  this  king-  or  Sussex,  unless 
dom :"  and  enacted,  ''That  no  person  or  persons  residing  within  entered, &c 
^  fifteen  miles  of  the  sea,  in  the  counties  of  Kent  and  Sussex, 
''.shall  presume  to  buy  any  wool  before  they  do  enter  into  bond 
"  to  the  king's  majesty,  his  heirs,  or  successors,  with  sureties, 
*'  that  all  the  wool  they  buy  shall  not  be  sold  by  them  to  any 
"  person  or  persons  within  fifteen  miles  of  the  sea ;  and  in  case 
any  wool  be  found  carried  towards  the  sea-side  in  the  counties 
aforesaid,  unless  such  wool  be  first  entered,  and  security  given^ 
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Nor  remove  it 
from  the  place 
where  it  was 
first  boosed. 
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the  same  shall  be  forfeited,  and  the  person  or  persons  offend- 
ing therein  shall  also  forfeit  three  shillings  for  every  pound 
weight  of  all  such  wool." 

t  Sect.  4.  By  9  and  10  Will.  3.  c.  40.  s.  5. '  it  is  further  enacted, 

**  That  no  wool  removed  from  the  place  where  it  was  first  housed, 

'^  lodged,  or  laid,  after  sheering,  within  ten  miles  as  aforesaid, 

'V  shall  be  lodged,  after  the  first  removing,  within  fifteen  miles  of 

the  sea,  in  the  counties  aforesaid,  upon  pain  of  forfeiting  all 

such  wool,  if  found ;  but  if  carried  away,  then  every  person  or 

persons,  who  were  the  owner  of  the  said  wool^  to  forfeit  for 

^'  every  pound  weight  the  sum  of  three  shillings.'' 

Wodiaid  t  Sect.  5.   By  9  and   10  Will.  3.  c.  40.  s.  6.  it  is  further 

within  Id  miles  enacted,  "  That  all  and  every  person  or  persons  that  shall  lay,  or 
fcited  &e.  ^'"  "  cause  to  be  laid  or  hid,  any  wool  within  fifteen  miles  of  the 
'^  sevt,  and  not  entered  as  aforesaid,  all  such  wool  shall  be  seized 
*^  and  forfeited ;  and  upon  any  seizure  of  such  wool,  eveiy  per- 
*'  son  laying  claim  to  the  same  shall  give  sufficient  security  in 
"  his  majesty's  court  of  exchequer  (if  cast  upon  trial)  to  pay 
"  treble  costs,  over  and  above  the  penalties  and  forfeitures  afore- 
"  said." 
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If  live  sheep, 
'&c.  be  conveyed 
oQl  of  Great  Bri- 
tain or  Jersey, 
&c.  thev  and 
the  vessel  are 
forfeited. 


and  the  persons 
assisting  tlierein 
to  pay  SI.  for 
each  sheep,  and 
suffer  three 
months  ihipri- 
sonnient ; 


and  for  a  snb- 
sequent  offenoe, 
6/.  for  each 
sliccp,  and  to 
sutTer  six 
montlis  impri- 
sonment 


t  Sect.  6.  By  28  Geo.  3.  c.38.  s.  2.  which  repeals  all  former  acts 

upon  this  subject,  except  that  above  cited,  it  is  enacted,  "  That 
if  any  person  or  persons  whosoever  shall  bring,  deliver,  send, 
receive,  or  take,  or  cause  to  procure  to  be  brought,  delivered, 
sent,  received,  or  taken  into  any  ship,  vessel,  or  boat,  any  rams, 
sheep,  or  Iambs,  of  any  sort  or  description  whatsoever,  of  the 
breed  of  the  kingdom  of  Great  Britain,  or  of  the  isles  of  Jersey, 
Guernsey,  Alderney,  Sark,  or  Man,  being  alive,  to  be  carried 
and  conveyed  out  of  the  said  kingdom  of  Great  Britain,  .or  any 

'*  of  the  said  isles,  the  said  rams,  sheep,  or  lambs,  and  also  the 
ship,  vessel,  or  boat,  on  board  of  which  the  same  shall  be  taken 
or  received,   shall  become  forfeited,  and  liable  to  be  seized 

"  and  secured  for  the  benefit  of  any  person  or  persons  seizing 
the  same ;  and  every  such  person  and  persons  so  offending, 
his,  her,  and  their  aiders,  abettors,  procurers,  and  comforters, 
knowing  thereof,  and  who  shall  be  thereof  convicted,  shall, 
for  every  sheep  or  lamb  which  shall  be  brought,  delivered,  sent, 
received,  or  taken,  with  any  such  intent  as  aforesaid,  into  any 
ship,  vessel,  or  boat,  forfeit  the  sum  of  three  pounds  of  lawful 
money  of  Great  Britain,  and  shall  also  sufier  solitary  imprison- 
ment in  the  common  gaol  or  house  of  correction  of  the  county, 

"  riding,  division,  shire,  or  stewartry,  wherein  such  offender  or 
offenders  shall  be  respectively  convicted,  for  the  space  of  three 
calendar  months,  without  b^il  or  mainprize,  and  until  such  for- 
feiture shall  be  paid,  so  as  the  whole  of  such  imprisonment  for 
the  non-payment  of  such  forfeiture  shall  not  exceed  the  space 

**  of  twelve  calendar  months ;  and  in  case  of  any  further  convic- 
tion for  or  upon  a  second  or  other  subsequent  offence  of  the 
same  kind,  the  person  or  persons  so  again  offending,  shall,  upoa 
every  second  or  other  subsequent  conviction,  forfeit  and  pay  for 
every  such  sheep  or  lamb,  the  sum  of  five  pounds  of  lawful 
mon^y  of  Great  Britain,  and  shall  also  suffer  solitary  imprison- 
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"  ment  in  the  comrnon  gaol  or  house  of  correction  of  the  county, 
^  riding,  division,  shire,  or  stewartry  wherein  such  offender  or 
'*  offenders  shall  be  respectively  convicted,  for  the  space  of  six 
^*  calendar  months,  without  bail  or  mainprize,  and  until  such  for- 
**  feitures  shall  be  paid,  so  as  the  whole  of  the  imprisonment  for. 
**  the  non-payment  of  the  forfeiture  incurred  by  such  second  or 
other  subsequent  offence  shall  not  exceed  the  space  of  two 
years;  all  of  which  said  several  forfeitures  shall  be  for  the  Forfeituratto 
•*  benefit  of  the  person  or  persons  who  shall  sue  for  the  same,  be  to  the  pet- 
Provided  always.  That  nothing  in  this  act  contained  shall  in  2e*Mn^  ^ 
anywise  extend  to  subject  any  person  or  persons,  or  any  ship.  Not  to  extend 
•*  vessel,  or  boat,  to  any  of  the  pains,  penalties,  or  forfeitures  ^  ^^  theep 
**  herein  coutained   for  the   carrying   or  conveying    away  any  Sow. 
**  wether  sheep,  or  of  the  wool  growing  upon  any  such  wether 
V  sheep,    to   be   carried   alive   in    any   ship,  vessel,    or   boat, 
''  out  of  the   kingdom   of   Great  Britain,  or  out  of  any  of 
''  the  said  isles,  for  and  towards  the  only  necessary  food  and 
diet  of  or    for  the  master   or  commander,    mariners,    pas- 
sengers, or  persons  therein,  and  for  and  towards  no  other  pur- 
pose whatsoever." 
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t  Sect.  7.  By  28  Geo.  3.  c.  38.  s.  3.  it  is  provided,  **  That  no  NoBtc  wetlier 
**  live  wether  sheep  shall  be  put  or  carried  on  board  any  ship,  ^I^J^^  ji^t 
"  vessel,  or  boat,  for  the  necessary  food  or  diet  of  the  master  or  without  lioeoie 
*'  commander,  mariners,  or  passengers  therein,  until  an  applica-  fr<»n  the  port 
•'  tion  shall  have  been  made  to  the  comptroller  and  collector  of  c^J^j^**** 
"  the  customs  of  such  port  or  place  where  the  same  are  intended 
**  .to  be  shipped,  and  a  license  obtained  from  them  for  the  ship- 
**  ping  thereof ;  which  license  shall  specify  the  number  of  wether  Ucenae  to  spe- 
'*  sheep  so  to  be  put  on  board  such  ship  or  vessel,  and  they  shall  oft  the  ''^'Blber 
'*  in  no  case  exceed  such  number  as  in  the  judgment  of  the  miLt^sMpped 
*'  officers  granting  such  license  shall  be  deemed  sufficient  for  the  intbepreseiioe 
'*  use  of  such  master  or  commander,  mariners  or  passengers,  ^j^^^S^^ 
'^  during  the  intended  voyage  of  such  ship  or  vessel,  according  to  ^tu^^and  90t, 
"  the  distance  thereof;  nor  shall  the  same  be  shipped  but  in  the  for  each  aheep. 
presence  of  the  proper  officers  appointed  to  attend  the  same, 
upon  pain  that  the  sheep  so  put  on  board  shall  become  for- 
feited to  the  person  or  persons  seizing  the  same ;  and  the  per- 
son or  persons  shipping,  or  attempting  to  ship  the  same,  shall, 
for  eveiy  such  offence,  forfeit  and  pay  the  sum  of  twenty 
shillings  for  every  such  sheep  to  the  person  or  persons  who 
"shall  inform  thereof." 

+  Sect.  8.  By  28  Geo.  3.  c.  38.  s.  4.  it  is  further  provided, 
**  That  if  it  shall  happen  that  there  shall  be  no  comptroUer  or  Where  there  it 
**  collector  of  the  customs  at  the  place  where  the  said  live  wether  ^  officer,  the 
**  sheep  are  intended  to  be  shipped,  that  then  and  in  every  such  ^^^y  the 
"  case  such  license  shall  be  obtained  from,  and  the  shipping  of  officers  at  the 
'*  such  live  wether  sheep  shall  be  made  in  the  presence  of,  some  ««««•*  pl»ce, 
**  one  or  more  officer  or  officers  of  his  majesty  s  revenue  nearest    ^ 
to  such  place,  and  every  such  officer  is  hereby  reauired  to  grant 
such  license,  and  to  attend  to  and  overlook  the  shipping  of  such 

**  sheep ; 


44 
M 

« 
€4 
t4 


4* 

4$ 


.554 


OFFENCES  AGAINST  PUBLIC  TRADE.     Bk.  1. 


Not  to  eitend 
to  vesiels 
bound  to  or 
from  any  place 
between  tlie 
Mulifrf  Cantira 
and  Cape 
Wmth; 


nor  to  the 
moving  fheep 
from  the  mam* 
land  to  islands 
within  the  firths 
of  Scotland, 
where  estates, 
consist  of  botli. 
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Praprietors^  &0, 
of  saeh  estates 
to  ghre  bond  not 
to  export  sheep 
to  foreign  parts* 
and  to  obtain  a 
license  for  so 
iao^ixig  thera. 


**  sheep;  anj  thing  herein  contained  to  the  contrary  thereof  in 
''  anywise  notwithstanding/' 

t  Sect.  9.  By  28  Geo.  3.  c.  38.  s.  5.  it  is  recited,  "  That  there 
are  within  some  parts  of  that  part  of  Great  Britain  called  Scot* 
land,  very  few  officers  of  his  majesty's  revenue  :'*  and  enacted. 
That  nothing  in  this  act  contained  with  respect  to  any  officer 
being  present  at  the  shipping  of  live  wether  sheep  or  granting  of 
license  for  that  purpose,  shall  extend  or  be  construed  to  extend 
to  the  shipping  of  live  wether  sheep  on  board  any  ship,  vessel 
or  boat,  which  shall  be  bound  only  to  or  from  any  port  or  place 
between  the  Mull  of  Cantire  and  Cape  Wrath,  for  the  necessary 
**  food  and  diet  of  or  for  the  master  or  commander,  mariners, 
'^  passengers,  or  persons  on  board  such  ships,  vessels,  or  boats> 
^  and  for  and  towards  no  other  purpose  whatsoever." 

t  Sect.  10.  By  28  Geo.  3.  c.  38.  s.  6.  it  is  recited,  "  That  in 
that  part  of  Great  Britain  called  Scotland,  estates  and  farms  often 
consist  of  mainland  and  small  islands  within  the  different  firths 
or  seas  adjacent,  on  which  islands  sheep  are  fed  and  depastured, 
and  which,  for  that  and  other  purposes,  must  necessarily  be 
removed  on  board  boats  or  other  .vessels  from  one  island  to 
another  island,  or  to  the  mainland,  or  therefrom  to  the  said 
islands :"  and  enacted,  ''  That  this  act,  or  any  thing  herein  con- 
**  tained,  shall  not  extend  to  prevent  or  hinder  any  landholder, 
'^  proprietor,  or  tenant  of  such  estate  or  estates,  or  farm  or  farms, 
**  from  moving,  transporting,  carrying,  and  exchanging  from  the 
mainland  to  any  island  or  islands  in  the  firths  or  seas  adjacent, 
or  from  any  such  island  to  another  such  island,  or  from  thence 
to  the  mainland,  on  board  boats  or  other  vessels,  any  live  sheep 
or  lambs,  as  occasion  may  be  or  require." 

t  Sect.  11.  By  28  Geo.  3.  c.  38.  s.  7.  it  is  provided,  '*  That  it 
shall  not  be  lawful  to  or  for  any  such  landholder,  proprietor,  or 
tenant  of  such  aforesaid  estate  or  estates,  farm  or  farms,  to 
remove,  transport,  carry,  or  exchange,  any  such  live  sheep  or 
iambs  as  aforesaid,  until  he,  she,  or  they  shall  have  entered  into 
a  bond,  to  the  use  of  the  king's  majesty,  his  heirs,  and  succes- 
sors, in  the  penalty  of  one  hundred  pounds,  that  such  land- 
holder, proprietor,  or  tenant,  will  not  export,  or  knowingly  per^ 
mit  to  be  exported,  to  foreign  parts,  any  live  sheep,  lambs, 
wool,  woolfels,  mordings,  or  shortlings,  to  him,  her,  or  them 
belonging,  contrary  to  the  true  intent  and  meaning  hereof;  and 
shall  have  delivered  such  bond  to  one  of  his  majesty's  justices 
of  the  peace,  officer  of  the  customs,  or  officer  of  excise,  nearest 
to  the  residence  of  such  landholder,  proprietor,  or  tenant;  and 
also  until  he,  she,  or  they  shall  have  obtained  a  license  for  the 
moving,  transporting,  carrying,  or  exchanging  any  such  live 
sheep  or  lambs  as  aforesaid,  from  such  aforesaid  justices  of  the 
peace,  or  officer,  under  his  hand  and  seal ;  and  which  such  afore- 
said justice  and  officer  are  hereby  required  to  grant  upon  re- 
ceiving such  bond,  or  at  any  time  thereafter." 
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t  Sect.  la.  By  £8  Geo.  3.  c.  38.  s.  8.  it  is  further  enacted^  ^j^^^^  ^  ^^ 
**  That  eveiy  such  license  shall  express  andcontaiu  the  name  and  tain  the  name  of 
**  residence  of  the  person  and  persons  to  whom  the  same  shall  the  person  to 
*•  be  granted^  and  the  names  and  situations  of  the  islands  to  and  Jc?MiS^*wn. 
"  from  nvhich  any  such  live  sheep  or  lambs  shall  and  may  be  tinae  in  force 
**  thereby  moved,  transported,  carried,  or  exchanged ;  and  every  ^^  *«  ^>ood  ha 
'*  such  license  shall  continue  in  force  until  a  forfeiture  shall  be  ^^  md  copy 
**  made  of  the  last  aforesaid  bond;  v^hich  said  bond,  and  a  copy  of  license  to  he 
•*  of  every  such  license,  shall  be  sent  by  the  justice  or  officer  who  ■?»*.*"  theoom- 
'*  shall  take  or  grant  the  same,  v^ithin  one  month  next  after  re-  JJ^^SSim  in 
''  ceiving  of  such  bond  or  granting  such  license  respectively,  to  Edinhnrgh. 
«<  the  commissioners  of  his  majesty's  customs  in  Edinburgh/' 

t  Sect.  1 3.  By  28  Geo.  3.  c.  38.  s.  9.  it  is  further  enacted, 
^  That  all  and  every  person  and  persons  v^ho  shall  directly  or  in*  Penonsoonfey* 
"  direcdy  carry,  export,  transport,  or  otherwise  convey,  or  cause  "^^JJ^''*^? 
"or  procure  to  be  carried,  exported,  transported,  or  otherwise  Britain  or  Jer- 
"  conveyed,  out  of  the  kingdom  of  Great  Britain,  or  out  of  or  My*  &c 
**  from  the  said  isles  of  Jersey,  Guernsey,  Aldemey,  and  Man,  ^^?^  ^^ 
'*  or  out  of  or  from  any  of  them,  into  any  parts  or  places  out  of  the  horsoh^c  or' 
^  kingdom  or  isles  aforesaid,  any  wool  whatsoever  of  the  growth  rerenae  offioen, 
**  of  Ae  kingdom,  or  of  the  isles  aforesaid,  or  any  woolfels,  mort-  **?^^^*^ 
^  lings,shortKngs,yamorworstedmadeofwool,wooUiocks,cruels,  ezportiSion  of 
**  coverlids,  waddings,  or  other  manufactures,  or  pretended  manu-  sheep,  wool,  &a 
**  Aictores,  made  of  wool  slightly  wrought  up,  or  otherwise  put  55**  ^  **"^' 
'^  together,  so  as  the  same  may  be  reduced  to  and  made  use  of 
**  as,  wool  again,  or  mattresses  or  beds  stuffed  with  combed  wool, 
**  or  wool  fit  for  combing  or  carding,  or  any  fuller's  earth,  fulling 
''  clay,  or  tobacco-pipe  clay,  and  also  all  and  every  owner  and 
'^  owners  of  any  ship  or  other  vessel,  and  all  and  every  owner 
and  owners  of  every  horse  or  other  beast  of  burthen^  waggon, 
cart,  or  carriage,  upon  which  any  sheep,  wool,  or  other  articles 
**  before  enumerated,  and  hereby  prohibited  from  exportation, 
shall  be  exported,  transported,  carried  or  conveyed,  packed  or 
loaded,  with  an  intent  to  be  exported,  knowing  thereof,  and 
*^  being  actually  aiding,*  assisting,  or  consenting  thereunto,  and 
also  every  master  and  commander,  and  mariner  of  or  in  such 
ship  or  other  vessel  wherein  any  such  wool  or  other  articles 
aforesaid,  and  which  are   hereby  prohibited  from  being  ex- 
ported, shall  be  so  exported,  transported,  carried  or  conveyed^ 
or  loaden  or  laid  on  board  as  aforesaid,  with  any  such  intent  or 
purpose  as  aforesaid,  knowing  thereof,  and  being  actually  aid- 
**  mg,  assisting,  or  consenting  thereunto,  and  also  every  factor  or 
**  servant,  or  other  person  whatsoever,  and  every  collector,  cus- 
tomer, comptroller,  waiter,  searchei^,  surveyor,  or  oHier  officer 
or  officers  whomsoever,  knowing  thereof,  and  being  actually 
**  aiding,  assisting,  or  consenting  thereunto,  and  who  shall  be 
**  thereof  convicted,  shall  forfeit  and  pay  for  the  first  offence  Penalties. 
**  three  shillings  for  every  pound  weight  of  such  wool  or  other 
''  the  aforesaid  enumerated  articles,  which  are  hereby  prohibited 
from  being  exported,  or  the  sum  of  fifty  pounds  of  lawful 
money  of  Great  Britain  in  the  whole,  at  the  election  of  the 
person  or  persons  who  shall  sue  for  the  same,  and  shall  also 
suffer  solitary  imprisonment  in  the  common  gaol  or  house  of 

'*  correction 
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Forfeitures  to 
go  to  the  per- 
sons saijig  ibr 
them. 
Wool,  &c. 
coavejed  con 
trary  to  this 
act,  with  the 
▼essel,  &c.  to 
be  forfeited. 


Act  not  to  ex- 
tend to  the 
exportation  of 
tobacco-pipe 
day  to  the  Bri- 
tish colonies  in 
theWest  Indies, 
while  allowed 
by  17  Geo.  3. 
c43. 
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**  correction  of  the  county^  riding,  division,  shire,  or  stewartry 
wherein  such  offender  or  offenders  shall  be  respectively  con- 
victed, for  the  space  of  three  calendar  months,  without  bail  or 
mainprize,  and  until  the  penalty  in  which  he,  she,  or  they  shall 
be  convicted  shall  be  paid,  so  as  the  whole  of  such  imprison- 
ment for  the  non-payment  of  such  penalty  shall  not  exceed  the 
space  of  twelve  calendar  months ;  and  in  case  of  a  further  con- 
viction for  or  upon  a  second  or  other  subsequent  offence  of  the 
same  kind,  the  person  or  persons  so  again  offending  shall,  upon 
every  second,  or  other  subsequent  conviction,  forfeit  and  pay 
**  three  shillings  for  every  pound  weight  of  such  wool  and  other 
**  articles  herein-before  mentioned,  and  which  are  hereby  pro- 
hibited from,  being  exported,  or  the  sum  of  fifty  pounds  of  law- 
ful money  of  Great  Britain,  at  the  election  of  the  j[>erson  or 
''  persons  who  shall  sue  for  the  same,  and  shall  also  sufier  solitary 
"  imprisonment  in  the  common  gaol  or  house  of  correction  of 
**  the  county,  riding,  division,  shire,  or  stewartiy^  wherein  such 
'^  offender  or  offenders  shall  be  respectively  convicted,  for  the 
space  of  six  calendar  months,  without  bail  or  mainprize,  and 
until  the  penalty  in  which  he,  she,  or  they  shall  be  convicted 
shall  be  paid,  so  as  the  whole  of  such  imprisonment  for  the 
*'  non-payment  of  the  penalty  which  shall  be  incurred  by  such 
**  second  or  other  subsequent  offence  shall  not  exceed  the  space 
**  of  two  years ;  all  which  said  several  forfeitures  shall  be  for  the 
''  benefit  of  the  person  or  persons  who  shall  sue  for  the  same ; 
''  and  the  said  wool,  and  other  the  said  herein-before  enumerated 
articles,  which  shall  be  packed,  loaded,  removed,  carried,  con- 
veyed, or  shipped,  with  intent  to  export  the  same,  otherwise 
*^  than  under  and  according  to  the  restrictions  and  regulations, 
and  subject  to  the  powers  and  exceptions  herein-after  mentioned 
and  expressed,  shall,  together  with  the  ship,  vessel,  bottom,  or 
boat,  waggon,  cart,  and  other  carriage,  horses,  or  other  beasts, 
**  on  or  by  which  any  of  the  said  hereby  prohibited  articles  shall 
**  happen  to  be  so  loaded,  carrying  or  conveying,  be  liable  to  be 
**  seized,  and  shall  become  forfeited  for  the  benefit  of  the  person 
**  or  persons  who  shall  seize  the  same." 

t  Sect.  14.  By  28  Geo.  3.  c.  38.  s.  10.  it  is  provided,  "  That 
nothing  in  this  act  contained  shall  extend,  or  be  deemed  or 
construed  to  extend,  to  prohibit  the  exportation  of  tobacco- 
pipe  clay  from  any  port  in  this  kingdom  to  any  British  sugar 
colony  or  plantation  in  the  West  Indies,  in  any  ship  or  vessel 
which  may  lawfully  trade  thither,  so  long  as  the  exportation 
thereof  shall  be  allowed  by  virtue  of  an  act  made  and  passed  in 
the  seventeeth  year  of  the  reign  of  his  present  majesty,  intituled, 
'  An  Act  for  repealing  the  eleventh  rule  in  the  book  of  rates, 
so  far  as  the  same  relates  to  making  any  allowance  upon  the 
importation  of  damaged  currants  and  raisins,  and  for  making 
the  importer  of  such  goods  an  abatement  in  the  duties  in  lieu 
thereof ;  and  for  explaining  the  said  rule  -  with  respect  to  such 
allowance  for  damage  on  other  goods ;  and  to  permit  the  ex- 
portation of  tobacco-pipe  clay  from  this  kingdom  to  the  British 
sugar  colonies  or  plantations  in  the  West  Indies,  for  a  litnited 

"  time ; 
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'*  time  y   which  said  recited  act  has  been  continued  by  seve 
''  subsequent  acts  of  parliament." 

t  Seci.  15.  By  28  Geo.  3.  c.  38.  s.  11.  it  is  enacted,  *'  Tl 
**  all  and  every  owner  and  owners  of  wool,  or  any  other  the  si 
''  herein-before  enumerated  woollen  and  worsted  articles,  a 
^  which  are  hereby  prohibited  from  being  exported,  or  his,  h 
"  or  their  agent  or  agents,  who  shall  at  any  time  hereafter  car 
or  cause  to  be  carried,  any  wool,  or  any  other  the  said  laj 
mentioned  articles,  to  any  port  or  place  on  the  sea-coast  with 
the  said  kingdom  of  Great  Britain,  with  an  intention  t6  conv 
"  the  same  to  any  other  port  or  place  on  the  sea-coast  with 
**  the  same  kingdom,  from  whence  the  same  may  be  shipped  o 
*'  or  otherwise  transported,  conveyed,   or  carried  into  forei( 
'*  parts,  shall,  in  the  iirst  place,  cause  a  due  entry  to  be  made 
'  the  said  wool,  and  other  the  said  last^mentioned  articles^  at  tl 
port  from  whence  the  same  shall  be  so  intended  to  be  conveye 
containing  the  exact  weight,  marks,  and  numbers  of  the  sam 
**  before  he,  she,  or  they,  shall  presume  to  load  or  cany  away  at 
**  of  the  said  wool,  or  the  last-mentioned  articles,  within  fi^ 
*'  miles  of  any  such  port  or  place  on  the  said  sea-coasts,  froi 
^  whence  the  same  is  or  are  so  to  be  conveyed;  and  if  any  woo 
or  any  other  the  said  last-mentioned  articles,  shall  be  carryiu 
towards  the  sea,  for  the  purpose  aforesaid,  without  being  fin 
entered  in  manner  aforesaid,  and  without  being  accompanie 
with  a  certificate  of  such  entry,  and  which  the  officer  witi 
whom  such  entry  shall  be  made  is  hereby  required  to  give,  th< 
*^  wool,  and  other  the  aforesaid  articles,  so  found,  and  also  th< 
horse  or  horses,  or  other  beast,  cart,  waggon,  or  other  carriages 
conveying  the  same,  shall  be  forfeited  for  the  benefit  of  th< 
person  or  persons  who  shall  seize  thereupon.'' 

By  1  and  £  Geo.  4.  c.  81.  The  above  cbuse  is  recited  anc 
so  much  of  the  act  of  28  Geo.  3.  as  relates  to  the  registiy  oi 
wool  carried  coast  wise  is  repealed. 

t  Sect.  16.  By  28  Geo.  3.  c.  38.  s.  12.  it  is  provided,  ''  Thai 
*'  the  aforegoing  clause  is  not  intended,  nor  shall  be  construed  tc 
**  extend,  to  the  hindering  any  person  or  persons  from  carrying 
^*  his,  her,  or  their  wool  from  the  place  of  shearing  the  same,  on 
'*  horses,  or  by  carts  and  waggons,  to  his,  her,  or  their  own  dwell- 
**  ing-house  or  houses,  or  out-houses  thereunto  belonging,  though 
''  the  same  be  within  five  miles  or  less  of  the  sea,  so  as  such  person 
or  persons,  within  ten  days  after  the  shearing  of  the  said  wool,  and 
before  he,  she,  or  they  remove  or  otherwise  dispose  of  the  same,  or 
any  part  thereof,  from  the  place  where  it  was  first  carried  after 
**  shearing,  do  under  his,  her,  or  their  hands,  certify  to  the  officers 
''  of  the  customs  in  the  next  adjacent  port,  the  true  quantity  of  the 
''  said  wool ;'  (that  is  to  say)  of  the  number  of  fleeces,  and  where  the 
''  same  is  housed,  and  that  such  person  or  persons  do  not  re- 
"  move,  or  otherwise  dispose  of  the  said  wool,  to  any  other  place, 
"  without  first  certifying  to  the  officer  of  such  port,  under  his, 
'*  her,  or  their  hands,  of  his,  her,  ortheir  intention  to  remove  the 
'*  same,  three  days  at  least  before  such  removal ;  and  the  officer 
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Oflicer  to  re-  «  and  officers  in  their  respective  ports,  and  the  limits  of  such 
^r^cai^        "  ports,  are  hereby  required  to  receive  and  keep  such  certificates, 

''  and  to  make  a  register  of  them ;  but  in  case '  any  such  person 
"  or  persons  shall  neglect  to  make  and  send  such  certificate  to 
''  the  officer  or  officers  of  the  next  adjacent  port  as  aforesaid,  or 
**  shall  remove  or  otherwise  dispose  of  any  of  the  said  wool  be- 
**  fore  such  certificate  of  his,  her,  or  their  intention  so  to  be  made 
"  and  delivered  as  aforesaid,  such  person  or  persons  shall  have 
''  no  benefit  by  this  proviso,  but  be  liable  to  the  penalties  ex- 
''  pressed  in  the  foregoing  clause." 

If  there  be  no  f  Sect.  17-  By  28  Geo.  3.  c,  38.  s.  13.  it  is  also  provided, 
EiKiStifi?'*  *'  T***^  ^  ^^^^  "^*^  adjacent  port  shall  happen  to  be  at  a  gi^ater 
catesVo  be  ''  distaqge  than  five  miles  from  the  dwelling-house  or  houses  of 
given  to  a  jas-  «<  sufih  ^foresaid  person  or  persons,  that  then  and  in  every  such 
tice,  &C.  «|  ^^^  Qvery.  such  aforesaid  entiy,  notice,  or  certificate,  shall  and 

may  be  made  or  j^ven  to  any  one  of  his  majesty's  justices  of 
the  peiace,  or  any  officer  of  his  majesty's  revemie,  nearest  to 

'' tQ  the  dweUing-house  or  houses  of  such  person  or  persons ; 

'^  any.thiiig  herein  contained  to  the  contrary  thereof  in  anywise 

'^  notwithstanding." 

Qaantitj  of  fSect.  18.  By  the  28  Geo.  3.  c.  38.  s.  14.  it  is  further  pro- 

T°*  *fe?**^^    vided,  **  That  in  case  any  sheep  shall  be  shorn  between  the  first 

k^toiitceii  "    ** day  of  March  and  the  firdt  day  of  July  in  each  year,  for  the 

MMch  .itfr<  ad  ''  sole  purpoiie  of  sending  them  to  market,  and  in  case  the  owner 

^"t^be**  rSed   "  ^'  owflefs  of  such  shcep  shall  not  remove  or  otherwise  dispose 

tin  after  the     /'  of  the  wool  pr  fleeces  which  shall  be  shorn  from  such  sheep, 

pnerai  ahew*    "  from  the  places  where  the  same  were  first  carried  after  shearing, 

^,  if  three       <<  without  first  certifying  in  three  days  in  manner  aforesaid,  it 

jioWof Vhe'     '*  «kall  not  be  necessary  for  such  owner  or  owners  to  certify  the 

removai  be  oer-  **  true  quantity  of  die  said  wool  and  number  of  such  fleeces,  and 

nfied  as  aibre*    «<  where  the  same  are  housed,  until  such  owner  or  owners  shall 

**  certify  in  manner  before-mentioned,  the  quantity  of  the  wool 

**  and  number  of  the  fleeces  shorn  from  the  whole  of  the  flock 

''  or  flocks  belonging  to  such  owner  or  owners,  after  the  general 

'^  shearing  for  that  season  of  the  said  flock  or  flocks." 

Qaidified  per-        f  Sect.  19>  By  28  Geo,  3.  c.  38.  s.  15.  it  is  enacted,  ''  That 

sons  may  seize,  «« jt  shall  and  may  be  lawful  to  and  for  any  person  or  per- 

mie*wTOi^fiw.    *'  80US,  authorized  and  qualified  as  herein-after  is  mentioned,  to 

found  near  the    **  seize,  take,  and  challenge,  to  and  for  his  and  their  own  use  and 

s^^anyna-    i<  benefit,  all  such  wool,  woolfels,  mortliugs,  shortlings,  and  other 

vn^im?ntent    **  ^®  ^^^  woollen  and  worsted  articles  fuller's  ^arth,  fulling  clay, 

to  be  exported.  **  and  tobacco-pipe  clay,  which  he  or  they  shall  happen  to  see^ 

*^  know,  or  discover,  to  be  brought,  carried,  or  laid  on  shore 

''  at  or  near  the  sea,  or  any  navigable  river,  to  the  intent  or 

"  puroose  to  be  exported  or  conveyed  out  of  the  said  kingdom 

''  of  Great  Britain^  or  out.  of  the  isles  aforesaid,  or  any  of  them, 

**  contrary  to  the  true  intent  and  meaning  of  this  act;  and  the 

Penalty  on  the   ^'  offender  or  offenders  therein  shall  be  subject  and  liable  to  the 

oiienders.  «  YHie  forfeiture,  pains,  and  penalties,  as  persons  by  this  act  are 

subject  unto,  for  exporting,  transporting,  or  shipping  of  wool, 
or  other  the  commodities  aforesaid,  contrary  to  the  true  intent 
"  and  meaning  hereof." 

1  Sect. 
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t  Sect.  20.  By  28  Geo.  3.  c.  38.  s.  I6.  it  i^  provided,  *'  That  Wool  for  flie 
it  shall  and  may  be  lawful  to  export  and  transport  the  several  use  of  Jersey, 
quantities  of  wool  herein-after  mentioned  out  of  or  from  the  *^^'"*J^ 
port  of  Southampton  only,  unto  the  isles  of  Jersey,  Guernsey,  Soutiiampton' 
••  Alderney,  or  Sark,  by  or  for  the  only  use  or  behoof  of  any  of  under  the  re- 
**  the  inhabitants  of  the  said  isles,  or  some  or  one  of  them,  but  K«*»?o°« 
under  and  subject  to  the  regulations  in  this  act  contained  re-  tained. 
specting  the  removal  and  shipping  of  wo6l,  a^d  so  as  such 
'^  wool  shall  be  shipped  or  laden  on  board  some  ship  or  vessel 
'*  then  the  property  of  some  person  or  persons  residing  within 
**  one  of  the  said  isles  of  Jersey,  Guernsey,  Alderney,  or  Sark, 
''  and  so  as  such  person  and  persons  as  shall  so  ship  or  put  on 
**  board  such  wool  aforesaid  in  any  such  ship  or  other  vessel,  do, 
before  the  shipping  or  putting  on  board  such  wool,  deliver 
unto  the  collector,  customer,  comptroller,  surveyor,  or  searcher 
**  of  the  port  of  Southampton  aforesaid  (out  of  which  the  same 
**  wool  is  to  be  exported),  a  writing  under  the  hand  and  seal  of 
*^  the  governor  of  the  said  isle  of  Jersey,  or  of  his  deputy  or  de- 
"  puties,  as  to  the  wool  which  is  to  be  exported  to  the  said 
**  island ;  and  under  the  seal  of  the  said  governor  of  Guernsey, 
^  or  of  his  deputy  or  deputies,  as  to  the  wool  which  is  to  be  ex- 
ported to  the  said  isles  of  Guernsey,  Alderney,  and  Sark,  or 
any  of  them ;  in  which  writing  it  shall  be  expressed  that  the 
party  named  therein  is  authonzed  and  appointed  to  export  or 
*'  cause  to  be  exported  out  of  the  port  aforesaid  so  much  wool, 
'*  expressing  the  number  of  tods,  to  the  same  isles,  or  some  or 
''  or  one  of  them,  to  be  used  and  manufactured  in  one  of  the 
**  san^e  isles,  or  in  some  of  the  members  or  parts  of  the  same, 
*^  and  that  such  party,  so  authorized  and  appointed  to  export  or  . 

^  cause  to  be  exported  such  wool,  hath,  before  the  making  and 
'^  sealing  of  the  said  writing,  entered  into  sufficient  bond  to  his 
''  majesty's  use  for  the  landing  of  the  daid  wool  in  manner  afore- 
*•  said.'* 

t  Sect.  21.  By  28  Geo.  3.  c.  38.  s.  17*  to  the  intent  that  the  Qoantitj  that 
quantity  of  wool  to  be  exported  out  of  the  port  of  Southampton  n»y  *»  ««- 
aforesaid  into  the  said  isles,  or  either  of  them,  in  any  one  year,  toJen^Sl^ 
may  not  exceed  the  quantity  hereunder  specified ;  (that  is  to  say) 
unto  the  isle  of  Jersey  four  thousand  tods,  and  no  more,  of  un- 
combed wool;  and  unto  the  isle  of  Guernsey  two  thousand  todsj, 
and  no  more,  of  uncombed  wool ;  and  unto  the  isle  of  Alderney 
four  hundred  tods  of  uncombed  wool,  and  no  more ;  and  unto 
the  isle  of  Sark  two  hundred  tods  of  uncombed  wool,  and  no 
more,  each  tod  not  exceeding  tbirty^two  pounds  in  weight ;  it  is 
further  enacted,  ''  That  the  governor  of  the  said  isle  of  Jessey,  Governor  of 
or  bis  deputy,  for  whom  he  shall  answer,  shall  not  make  to  Jersey,  &&  not 
any  person  or  persons  any  writing  or  writings,  such  as  is  above  ^  authonio  Ae 
apecified,  to  authorize  and  appoint  such  person  or  persons  as  morethuite 
''  aforesaid  to  fetch,  export,  or  transport,  out  of  the  port  of  qaantity  spe- 
Southampton  aforesaid  unto  the  said  isle  of  Jersey,  in  any  one  cified. 
year,  any  greater  quanti^  of  wool  than  four  thousand  tods ; 
**  and  that  the  governor  of  the  said  isle  of  Guernsey,  or  his  de- 
'^  putf,  for  whom  he  shall  answer,  shall  not  make  to  any  person 

''or 
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Cnitomerof 
Southampton  to 
be  dinplaoed, 
and  forfeit  dOOL 
if  he  permit  a 
larger  than  tlie 
allowed  qaan- 
Citj  to  be  laden. 


€* 


4€ 


t€ 


Goremon,  &c. 
authorising  a 
laieer  quantity 
tone  eiported, 
to  fiirfeit  tOL 
per  tod. 


€* 
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ii.  to  be  paid 
for  iicenae  and 
entry. 


No  wool,  &C. 
to  be  shipped, 
but  in  Teasels 
belonging  to 
natoni-bom 
subjects  resi- 
dent in  Great 


^  or  persons  any  writing  or.  writings,  such  as  is  above  specified, 
''  to  authorize  and  appoint  such  person  or  persons  as  aforesaid 
**  to  fetch/  export,  or  transport,  out  of  the  port  abpve  specified, 
**  unto  the  said  isles  of  Guernsey,  Aidemey,  and  Sark,  in  any 
one  year,  any  greater  quantity  of  wool  than  two  thousand  tods 
for  Guernsey,  four  hundred  tods  for  Aldemey,  and  two  hun- 
dred tods   for  Sark;  and  that  the  customer  of  the  port  of 
**  Southampton  aforesaid  shall  keep  a  true  account  of  all  the  said 
**  quantity  of  wool  so  by  him  permitted  to  be  laden  by  this  act, 
'/  and  shall  not  permit  any  greater  quantity  of  wool  to  be  laden 
''  than  by  this  act  is  prescribed,  in  any  one  year,  to  any  of  the 
**  said  islands  respectively,  under  any  pretence  whatsoever,  upon 
'^  the  penalty  of  the  forfeiture  of  his  place,  and  of  the  sum  of 
''  five  hundred*  pounds  in  money,  one  moiety  whereof  to  the 
**  king's  majesty,  his  heirs  or  successors,  and  the  other  moiety  to 
**  him  or  them  that  will  sue  for  the  same  in  any  court  of  record, 
**  wherein  no  essoin,  protection,  or  wager  of  law,  nor  more  thani 
''  on^  imparlance,  shall  be  allowed  :.  and  if  any  of  the  governors 
^  of^the  said  isles,  their  or  either  of  their  deputy  or  deputies,  shall 

§'ve,  grant,  or  make  any  license  or  licenses  for  exporting  from 
outhampton  aforsesaid  unto  the  said  isles  respectively  any 
''  greater  quantity  of  such  wool  than  is  before,  by  the  true  meaning 
of  this  act,  limited  and  appointed  in  that  behalf;  that  then 
the  respective  governor  or  govelnors  of  such  of  the  said  isles 
**  shall  forfeit  and  pay  to  the  king's  majesty,  his  heirs  or  sue- 
''  cessors,  the  sum  of  twecty  pounds  of  lawful  money  of  Great 
*^  Britain  for  every  tod  of  wool,  which  shall  be  so  licensed  to  be 
**  exported,  over  and  above  the  rate  or  proportion  of  wool  in  and 
'^  by  this  act,  or  the  true  meaning  thereof,  limited  or  appointed, 
**  one  moiety  whereof  shall  be  paid  to  the  king's  majesty,  his 
*^  heirs  or  successors,  and  the  other  moiety  thereof  to  him  or 
^'  them  that  will  sue  for  the  same  in  any  court  of  record,  whereof 
'<  no  essoin,  protection,  or  wager  of  law>  nor  more  than  one  im- 
'^  parlance  shall  be  allowed." 

t  Sect.  ^2.  By  28  Geo.  3.  c.  38.  s.  18.  it  is  enacted,  ''  That 
''  the  respective  governors  aforesaid,  or  their  respective  deputies, 
''  or  any  of  their  clerks,  officers,  or  servants,  for  the  granting, 
^*  making,  signing,  or  sealing  of  every  such  writing  of  license  be- 
''  fore  directed,  and  for  the  entering  a  remembrance  of  the  same 
into  some  book,  which  they  shall  have  and  keep  for  that  pur- 
pose, shall  have  and  take  the  sum  of  one  shilling,  and  no  more.*^ 

t  Sect.  23.  By  28  Geo.  3.  c.  38.  s.  19.  it  is  enacted,  "  That 
no  wool,  or  any  of  the  herein-before  enumerated  woollen  or 
worsted  articles,  fullers'  earth,  fulling  clay,  or  tobacco-pipe 
clay,  shall,  on  any  pretence. whatever,  be  put  on  board  any  ship 
or  other  vessel,  hulk,  or  boat,  whereof  any  alien-born,  or 
whereof  any  natural-bom  subject,  not  inhabiting  within  the 
kingdom  of  Great  Britain,  shall  be  owner  or  part  owner;  and 
every  such  ship  of  vessel,  hulk,  or  boat,  wherein  any  such 
wool,  or  other  articles  herein-before  enumerated,  shall  be 
shipped,  put,  or  lain  on  board,  contrary  to  the  true  intent  and  - 
meaning  of  this  act,  shall  be  forfeited  to  and  for  the  use  of  the  - 

"  person' 
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'^  person  and  persons  seizing  the  same;  provided  always,  that  ^°**®.^Vf^ 
^  this  act  shall  not  extend  to  any  lamb  skins  ready  dressed  and  ^Teswd  fotiMx 
'*  prepared,  fit  and  useful  for  fur  or  linings."  or  linings. 

t  Sect.  24.  By  28  Geo.  3.  c.  38.  s.  20.  it  is  enacted,  ''  That  Wool  may  be 
*'  it  shall  and  may  be  lawful  for  any  buyer  or  manufacturer  of  J5*jj|^g' J*^^" 
'*  wool,  within  the  said  counties  of  Kent  and  Sussex,  residing  sea  in  Kent  and 
**  within  fifteen  miles  of  the  sea,  having  given  such  bond,  with  Sussex,  where 
'*  sureties,  as  is  before-mentioned,  to  sell  any  wool  to  any  buyer  ^^^en^J^^i^nd* 
**  or  manufacturer  of  wool  within  the  said  counties,  who  has  also  required,  &c. 
given  such  bond  with  sureties,  as  is  aforesaid,  and  to  remove 
.and  lodge  the  same  at  the  warehouse  or  other  place  belonging 
to  the  person  or  persons  to  whom  the  same  shall  be  sold,  and 
**  who  has  entered  into  such  bond,  with  sureties,  as  is  aforesaid,. 
^'  as  often  as  shall  be  thought  necessary,  although  the  person  or 
'*  persons  purchasing  the  same  shall  live  within  fifteen  miles  of 
^'  the  sea,  such  wool  being  removed,  and  such  person  or  persons 
'^  giving  such  notice  of  the  lodging  and  housmg  thereof,  as  is 
^  required  by  the  said  act  of  the  ninth  and  tenth  years  of  the 
'^  reign  of  his  late  majesty  king  William  the  Third." 

t  Sect.  25.  By  28  Geo.  3.  c.  38.  s.  21.  it  is  provided,  "  That  Wool  shorn  or 
nothing  in  the  said  recited  act  contained  shall  extend,  or  be  ^o««d  withm 

<*    ,  ,  1  •    1  11  ten  nuies  of  the 

construed  to  extend,  to  prevent  or  hmder  any  wool  shorn,  or  sea  in  Kent  and 
"  housed,  laid  up  or  lodged  within  ten  miles  of  the  sea-side,  Sussex  may  be 
*'  within  the  counties  of  Kent  and  Sussex,  or  either  of  them,  fo^2e*&c*"* 
**  from  being  removed  or  carried  to  any  town,  field,  or  place,  on  permit  ' 
"  where  a  regular  and  established  fair  shall  be  held  for  the  sale 
**  of  wool ;  and  in  case  the  same  shall  not  be  sold  or  disposed  of 
''  at  jBuch  fair,  to  bring  back  such  wool  to  the  house  or  place  from 
**  whence  the  same  had  been  taken;  provided  that,  previous  to 
**  the  removal  of  such  wool,  a  permit  be  taken  out  containing  the 
^*  quantity  of  the  wool  to  be  removed,  and  to  continue  in  force 
'^  for  and  during-such  time  as  may  be  necessary  for-  the  removal 
of  the  same  to  the  fair  as  aforesaid,  and  the  returning  thereof 
to  the  house  or  place  from  whence  the  same  had  been  taken, 
in  case  the  same  shall  not  be  sold  or  disposed  of  at  such  fair, 
and  the  proper  officers  are  hereby  required  to  grant  all  such 
permits  upon,  application  to  them  made  for  that  purpose  from 
the  grower  of  the  wool." 

t  Sect.  26.  By  28  iSeo.  3.  c.  38.  s.  22.  it  is  enacted,  '*  That  Pennitsfor 
every  permit  shall  accompany  the  wool  for  the  removal  of  which  J^'jJ  ^  !* 
**  the  same  shall  have  been  granted,  and  shall,  in  case  of  such  the  officer,  &c 
**  wool  being  sold  or  disposed  of  at  the  fair  whereto  the  same 
"  shall  be  carried,  be  produced  by  the  purchaser  or  purchasers 
^'  thereof  to  the  proper  officer  or  officers,  who  shall  then  grant  to 
such  purchaser  or  purchasers  another  permit,  or  other  permits, 
for  the  taking  such  wool  from  such  fair,  and  which  permit  or 
permits  shall  specify  the  quantity  of  wool  to  be  moved,  and  the 
time  during  which  it  shall  be  to  continue  in  force." 

t  Sect.  27.  By  28  Geo.  3.  c.  38.  *.  23.  it  is  enacted,  ".That  ^"^Jj^J^™*^ 
in  case  of  the  return  of  any  such  wool  unsold  to  the  house  or  f^JJ^o  be°ub- 
place  from  whence  the  same  shall  have  been  taken,  the  same  ject  to  the  samp 
shall  becon^e  subtect  and  liable  to  the  same  rules,  restrictions,  rules  as  before 

•r*N.-r    w  %  '     -^  ^  **  ««J  removal. 
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Penont  eoan- 
tMfeiting  oertio 
licBtiet,  £c.  to 
forfeit  £90» 


« 


€* 


Wool,  &c. 
removing  be- 
tween sun-set* 
ting  and  sun- 
rising,  within 
five  miies  of  the 
sea,  to  be  for- 
feited, &c. 


"  and  laws,  as  it  would  have  been,  in  case  the  aame  bad  never 
"  been  moved,  or  taken  to  any  fair  as  aforesaid." 

t  Sect.  28.  By  28  Geo.  3.  c.  38.  s.  24.  it  is  enacted,  "  That 
if  any  person  or  persons  whosoever  shall  counterfeit,  erase,  or 
in  anywise  alter  any  certificate  or  acknowledgment  in  the  said 
**  recited  act  mentioned,  or  any  license,  certificate,  or  instrument 
''  hereby  directed  to  be  made  or  given,  or  shall  cause  or  procure 
**  the  same,  or  either  of  them,  to  be  counterfeited,  forged,  erased, 
^  or  altered  in  any  respect,  or  shall  knowingly  make  use  of  any 
^  counterfeited  or  altered  license,  certificate,  or  acknowledgment, 
"  he,  she,  or  they  so  offending  shall  forfeit  and  pay  the  sum  of 
"  twenty  pounds  for  every  such  offence  to  any  person  or  persons 
**  who  shall  sue  for  the  same." 

t  Sect.  29.  By  28  Geo.  3.  c.  38.  s.  25.  it  is  further  enacted. 
That  no  wool,  or  any  other  the  aforesaid  woollen  or  worsted 
articles,  and  which  are  hereby  prohibited  from  being  exported, 
shall  be  removed  or  carried  towards  the  sea,  within  five  milea 
of  the  sea-coast  of  any  part  of  the  kingdom  of  Great  Britain, 
upon  any  pretence  whatever,  between  sun- setting  and  sun- 
rising,  upon  pain  of  the  same  being  forfeited^  together  with 
the  horses,  waggon,  cart,  or  carriage,  in  and  by  which  such 
wool,  and  other  the  said  woollen  and  worsted  articles,  shall  be 
so  conveying,  for  the  benefit  of  the  person  or  persons  seizing 
the  same;  and  the  driver  or  drivers  of  every  such  waggon,  cart, 
or  carriage,  knowing  thereof,  and  being  thereof  convicted,  shall 
be  committed  to  the  house  of  correction,  for  the  space  of  one 
month,  there  to  remain  without  bail  or  mainprise." 

but  not  to  «-  t  Sect.  30.  By  28  Geo.  3.  c.  38.  s.  26.  it  is  provided,  *'  That 
shorn^and^'  .  **  nothing  in  the  last  aforesaid  clause  contained  shall  extend^  or 
lied  after  sun-'  ''  he  Construed  to  extendy  to  prevent  or  hinder  any  farmer  or 
setting,  the  same  '^  grower  of  wool  from  removmg  or  carrying,  at  any  time  ahet 
tfl'hown!^^^  "  sun-setting,  such  wool  as  shall  have  been  shorn  that  day,  from 

'*  the  place  or  places  of  shearing  the  same  to  the  dwelling-house 
''  6r  store-house  of  such  farmer  or  grower,  although  such  removal 
^  shall  be  towards  the  sea,  and  within  five  miks  of  the  coast 
•'thereof.** 

Wors^ijwii.  f  Sect.  31.  By  28  Geo.  3.  c.  38.  s.  27.  it  is  also  provided, 
ulClprepmd  "  '^^^  nothing  herein  contained  shall  prevent  or  hinder  any  pei^ 
ftr  knitting,  '^  SOU  or  persons  from  carrying  and  conveying,  at  any  time,  any 
may  be  carried  "  parcels  of  woollen  or  Worsted  yam  twisted,  of  two  or  more 
to^retaU  shops,    a  threads,  and  manufactured  and  prepared  for  knitting,  »o  as 

"  each  parcel  be  bandjide  directed  to,  and  carrying  for  and  to 
the  residence  or  shop  of  some  retailer  or  retailers  of  auch 
woollen  or  worsted  yam,  and  so  as  there  be  not  more  tban 
fourteen  pounds  weight,  directed  to  and  carrying  for  any  <Mie 
person  at  the  same  time^  and  so  as  such  parcel  be  nrarked  ac- 
cording to  the  directions  of  die  act  or  acts  of  parliament 
requiring  the  marking  thereof." 

How  wool.  &c  t  Sect.  32.  By  28  Geo.  3.  c.  38.  s.  28.  it  is  further  enacted, 
liti»  be  packed.  "That  no  wool,  woolfels,  mortlings,   shortlings,  wool-flocks, 

*'  worsted  bay,  or  woollen  yam,  shall  be  packed  up  in  any  other 
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package  otherwise  than  packs  or  trusses  of  leather  or  canvass, 
commoDiy  called  pack  cloths,  or  in  linen  or  wooUen;  and  all 
such  packs  or  trusses  of  leather,  caovass,  linen,  or  woollen, 
shall  be  stamped  or  marked  on  the  outside  thereof  with  the 
word  '  wool/  in  large  characters,  not  less  than  three  inches  in 
length,  on  forfeiture  of  all  such  wool,  or  other  the  aforesaid  Penftlty  for 
articles,  to  the  person  or  persons  seizing  the  same,  and  also  ^ti^^ 
upon  forfeiture,  by  the  person  or  persons  to  whom  such  wool 
or  other  aforesaid  articles  shall  belong,  of  any  sum  or  sums  of 
money  not  exceeding  one  shilling  for  every  pound  weight  of 
such  wool,  or  other  the  aforesaid  articles  so  seized,  to  the  per- 
son or  persona  seizing  the  same,  as  the  court  or  justices  before 
^  whom  such  wool,  or  other  the  aforesaid  articles,  shall  be  con^ 
'' demned,  shall  direct:    provided  always,  that  nothing  herein  Wonted  jam 
*'  contained  shall  extend  to  prevent  any  person  from  packing  or  ?"y  ^  packed 
"  putting  any  worsted  or  woollen  yam  m  paper,  so  that  such  mwked'^'&c. 
''  paper  is  fairly  directed  to  the  person  or  persons  to  whom  the 
*^  same  is  intended  to  be  sent,  and  the  word  '  worsted'  or  *  yam,' 
^'  as  the  case  may  be,  wrote  or  marked  thereon,  in  letters  not 
''  less  than  one  inch  in  length,  and  that  the  quantity  in  an^  one 
"  such  paper  contained  do  not  exceed  fourteen  pounds  in  weight." 

t  Sect.  SS«  By  28  Geo.  S.  c.  38.  s.  29.  it  is  provided,  "  That  Justices  may 
•*  the  justices  before  whom  any  complaint  or  information  respect-  order  wool,  ficc 
**  ing  the  word  '  wool'  not  being  stamped  or  marked  on  the  out-  SJlJ^tagel'to 
^  side  of  the  package  of  such  last  enumerated  articles,  according  bereturned/but 
**  to  the  directions  of  diis  act,  shall  be  made,  shall  and  may,  and  ^^  ^^  mitigate 
**  they  are  hereby  empowered,  if  they  shall  so  think  fit,  to  order  low  eAp^rftT 
**  and  direct  the  wool,  alid  other  the  said  herein-before  enume*  weight. 
'^  rated  articles  which  shall  have  been  seized,  to  be  returned  to 
*'  and  delivered  up  to  the  owner  or  owners  thereof;  but  that  in 
**  every  such  case  the  forfeiture  or  penalty  incurred  by  such  of- 
"  fence  shall  not  be  mitigated  or  reduced  below  sixpence  for 
^  every  pound  weight  of  such  wool,  or  articles  so  seized.** 

t  Sect*  34.  By  28  Geo.  3.  c.  38.  s.  30.  it  is  further  enacted.  Wool,  &&  not 
**  That  all  and  every  person  and  persons  who  shall  pack  any  packed  accord- 
^  wool,  or  other  the  aforesaid  woollen  or  worsted  articles,  in  any  toJ»  forfcitS, 
"  box,  barrel,  cask,  case,  chest,  or  any  other  package,  otherwise  aiid5i.foreveiy 

than  according  to  the  directions  herein-before  contamed,  or  ib.  weight 
**  who  shall  press  together,  or  cause  or  procure  to  be  pressed  • 

**  together,  with  any  screws,  presses,  or  other  engine,  any  wool 
''  whatsoever,  or  any  yam  made  of  wool,  or  other  the  wooUen  or 
*^  worsted  articles  by  this  act  prohibited  from  being  exported, 
'  into  any  pack,  truss,  or  other  wrapper,  or  put,  press,  pack,  or 

stean  the  same,  or  cause  to  be  put,  pressed,  packed,  or  steaned, 

into  any  but^  pipe,  hogshead,  chest,  or  other  cask  or  vessel, 
'^  upon  any  pretence  whatsoever,  shall  forfeit  all  such  wool,  or 
'*  other  aforesaid  wooUen  or  worsted  articles,  with  the  package 
'^  thereof  and  three  shillings  for  every  pound  weight  of  wool,  or 
**  other  such  woollen  or  worsted  articles,  so  put,  pressed,  packed, 
^  or  steaned,  the  whole  of  which  penalties  shall  go  and  be  paid 
"  by  the  owner  or  packer  of  such  wool,  or  other  the  aforesaid 
**  woollen  or  worsted  articles,  to  the  person  or  persons  who  shall 
**  seize  the  same,  or  sue  for  such  forfeiture." 

o  o  2  t  Sect, 
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Persona  packing 
wool,  &c.  con- 
trary to  thb  act, 
or  assisting 
therein,  to  be 
liable  to  the 
same  penalties 
as  exporters  of 
wool. 


Persons  assist- 
ing in  soch  ille-- 
gai  package, 
giving  informa- 
tion of  the  mas- 
ter packer,  &c. 


or  master 
packers,  6tc, 
discovering 
their  employ- 
ers, to  be 
entitled  to  the 
wool. 


anS  the  em- 
ployers to  be 
liable  to  the 
penalties  on 
exporters  of 
wool. 
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t  Sect.  S5.  By  28  Geo.  3.  c.  38.  s.  31.  it  is  furtl^r  enacted,* 
That  if  any  person  or  persons  shall  press  together,  or  cause  or 
procure  to  be  pressed  together,  with  any  screws,  presses,  or 
other  engine,  any  wool,  or  other  the  woollen  or  worsted  articles 
hereby  prohibited  from  being  exported,  into  any  truss,  sack, 
pack,  bag,  or  other  wrapper,  or  shall  put,  press,  pack,  or  stean 
the  same,  or  cause  or  procure  to  be  put,  pressed,  packed,  or 
steaned  into  any  butt,  pipe,  hogshead,  chest,  or  any  othier  cask 
or  vessel,  upon  any  pretence  whatsoever,  contrary  to  the  true 
intent  and  meaning  of  this  act,  every  person  or  persons  so 
offending,  and  all  person  and  persons  aiding  and  assisting  in 
such  packing,  shall,  over  and  above  the  penalties  and  forfeitures 
before-mentioned,  be  subject  and  liable  to  the  same  pains  and 
penalties  as  are  herein-before  directed  to  be  inflicted  upon 
exporters  of  wool;  and  the  court  and  justices  by  and  before 
whom  such  person  or  persons  shall  be  tried  and  convicted, 
shall)  and  hereby  have  power  and  authority  to  punish  every 
such  offender  accordingly:  provided  always,  that  in  case  any 
person  or  persons  who  may  have  assisted  in  such  illegal 
package  shall,  before  his»  her,  or  their  being  apprehended  for 
the  same,  appear  before  any  of  his  majesty's  justices  of  the 
pBaee,  and  tiien  and  there  make  a  true  discovery  of  the  master- 
packer,  and  other  the  persons  concerned  in  such  illegal  pack- 
age, so  that  he,  she,  or  they  may  be  prosecuted  to  conviction, 
then  the  person  or  persons  giving  such  information  shall  not  be 
liable  to  the  pains  and  pensdties  aforesaid,  and,  on  conviction 
of  such  offender  or  offenders,  shall  be  entitled  to  the  wool,  or 
other  the  woollen  or  worsted  articles  so  packed;  provided 
always,  that  in  case  the  master-packer,  or  any  person  or  per- 
sons assisting  in  such  package,  shall,  before  any  information 
shall  be  taken  against  him,  her,  or  them  therein,  discover  to 
any  justice  of  the  peace  the  name  or  names  of  the  person  or 
persons  by  whom  he,  she,  or  they  was  or  were  employed  to 
pack  or  press  the  same,  so  that  such  person  or  persons  by 
whom  he,  she,  or  they  was  or  were  employed,  may  be  prose- 
cuted to  conviction  for  the  same,  then  such  master-packer,  or 
the  person  or  persons  who  shall  give  such  information,  shall 
not  be  liable  to  the  pains  and  penalties  aforesaid*  and  shall  be 
entitled  to  the  wool,  or  other  the  woollen  or  worsted  articles  so 
sent  to  be  packed,  and  the  person  or  persons  directing  such 
wool,  or  other  the  aforesaid  woollen  or  worsted  articles,  so  to 
be  packed,  shall,  on  conviction  for  the  same,  be  liable  to  and 
shall  suffer  the  pains  and  penalties  herein-before  directed  to  be 
inflicted  on  exporters  of  wool.'^ 


Wharfingers  to  t  Sect.  36.  By  28  Geo.  3.  c.  38.  s.  32.  it  is  recited,  *'  That 
enter  into  bond  great  quantities  of  wool  are  frequently  lying  at  the  public  wharfs 
ship*w(Sl,^d  ^^  different  ports  of  Great  Britain,  which  wool  bemg  under  no 
to  keep  an  ac-    controul  of  the  commissioners  of  the  customs,  or  their  ofiicers, 

evil-disposed  persons  may  in  the  night-time  put  the  same  on 
board  vessels  ready  for  sailing  to  foreign  parts;  and  also  in 
many  cases,  where  wool-  is  regularly  entered  to  be  put  on  board 
vessels  bound  coast-ways,  it  is  easy  to  put  on  board  such  vessels 
in  the  night-time  a  larger  number  of  packs  of  wool  than  have 

been 


count  of  wool, 
&c. 
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been  duly  entered  for-  that  purpose^  and  which^  by  being  con- 
cealed under  such  packs  as  have  been  duly  entered^  cannot  easily 
be  discoveicd,  and  which  wool  may,  after  the  said  ship  has  pro-, 
ceededsome  way  on  her  intended  voyage,  be  put  on  board  other* 
vessels  bound  to  foreign  parts;"  for  remedy  whereof  it  is  enacted,. 
*•  That  every  person  and  persons  who  shall  keep  any  wharf  /or. 
'*  the  reception  of  wool  in  or  at  any  port  in  Great  Britain  shall,. 
•  "  within  SIX  months  after  the  passing  of  this  act,  and  every  perr. 
*'  son  and  persons  who  shall  hereafter  keep  any  such  wharf  shall,, 
within  one  month  after  he,  she,  or  they  shall  begin  to  keep  t|ie« 
same,  enter  into  a  bond  to  the  use  of  the  king's  majesty,  his 
"  heirs  and  successors,  in  the  penalty  of  two  hundred  pounds, 
'/  and  which  shall  be  deposited  with  the  commissioners  of  his 
V  majesty's  customs  at  the  port  of  London,  that  no  part  of  the 
*'  wool  which  shall  be  lodged  or  deposited  with  him,  her,  or 
"  them,  shall,  with  his,  her,  or  their  privity  or  consent,  be  ille- 
**  gaily  put  on  board  any  ship  or  vessel;  and  such  wharfinger 
'^  shall  also  keep  a  regular  entry  and  account  of  the  quantity  of 
bags  or  cloths  of  wool  by  them  received  and  delivered,  the 
time  when,  and*  the  names  and  residence  of  the  persons  from 
'*  whom  such  wool  was  so  received,  and  to  whom  such  wool  was 
so  delivered,  with  the  marks  and  numbers  upon  the  sheets,  and 
weight  of  such  wool,  a  copy  of  which  account  shall  be  by  him^ 
her,  or  them  delivered  to  the  principal  officers  of  the  customs, 
**  at  the  port  at  which  such  wharfinger  shall  reside,  at  the  end  of 
every  six  months,  and  oftener,  if  the  same  shall  be  required  by 
such  officer;  and  if  any  wharfinger  shall  refuse  to  enter  into  Penalty  on  re- 
**  such  bond  as  aforesaid,  within  the  said  respective  times,  ^^r^^^^^^ 
"  she,  or  they  so  refusing,  shall  forfeit  and  pay  the  sum  of  two  keep  an  account 
''  hundred  pounds  to  the  person  or  persons  who  shall  sue  for  the  of  wool,  &c.  or 
"  same;  and  m  case  such  wharfinger  shall  refuse  to  keep  and  ^ i^  n 'ffafi 
'.'  deliver  such  account,  or  shall  be  convicted  of  keeping  or  de-  shipped. 
"  livering  a  false  account,  every  such  wharfinger  shall,  for  every 
'*  such  offence,  forfeit  and  pay  the  sum  of  hfty  pounds,  to  be 
paid  to  the  person  or  persons  who  shall  sue  for  the  same ;  and 
moreover,  iCsuch  wharfinger  shall  at  any  time  knowingly  per- 
mit or  sufiei*  any  such  wool  to  be  put  on  board  any  ship  or. 
vessel,  otherwise  than  according  to  the  directions  in  this  act 
"  contained,  then  such  wharfinger,  and  also  all  and  every  person 
''  and  persons  who  shall  be  aiding  and  assisting  therein,  shall  on 
conviction  be  subject  and  liable  to  the  pains  and  penalties 
herein-beforc  enacted  against  the  exporters  of  wool;  and  any 
person  giving  information,  so  as  that  such  wharfinger,  person* 
and  persons,  or  any  of  them,  may  be  convicted,  every  such,  Infonnen  to  be 
'*  informer  shall  be  entitled  to  the  sum  of  forty  pounds,  which.  ^'^^^^^  ^  £^' 
"  sum  shall  be  paid  to  such  informer  by  the  commissioners  of 
*^  his  majesty's  customs  immediately  after  such  conviction." 

+  Sect,  37.  By  28  Geo.  3.  c.  38.  s.  33.  it  is  further  enacted.  Wharfingers  to 
That  every  person  aiid  persons  keeping  a  wharf,  at  which  any  P'^*  "*  account 
wool  shall  be  lodged  or  received,  shall,  and  he,  she,  and  they  is  officer  oHhT 
and  are  hereby  required,  within  seven  days  next  after  he,  she,  quantity  of 
or  they  shall  receive  any  wool  at  such  .wharf  by  land  carriage,  ^^^  receired, 
"  or  by  iulaud  navigation,  to  transmit  or  deliver  a  note  in  writing,  £\g^°*  ^^ 

"  signed 
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d  by  the  owner  of  soch  wharf^  or  Ub,  her,  or  thefa*  agent, 
wliich  shall  certify  and  acknowledge  the  quantity  of  wo^  so 
received,  and  the  number  of  sheets  in  which  the  same  is  con- 
tained, to  the  customer  or  comptroller  at  the  port  at  which  such 
wharf  shall  be  kept,  in  case  diere  shall  happen  to  be  at  such 
port  or  place  any  such  officer,  and,  for  want  thereof,  to  such 
other  officer  of  the  customs  (if  any)  as  shaH  happen  to  be 
stationed  at  such  port  or  place,  upon  pain  of  forfeiting,  for 
every  neglect,  the  sum  of  ten  pounds  to  any  person  or  persons 
who  shall  sue  for  the  same." 


\     €* 


4< 


t  Sect.  58.  By  28  Geo.  3.  c.  38.  s.  34.  «<  And  the  better  to 
prevent  any  fraudulent  exportation  of  wool,  woolfels,  mordings, 
shortlings,   combed  wool,   woolflocks,    or  woollen  bay  yam, 
worsted  yam,  cruels,  or  wool  slightly  manufactured,  and  which 
are  hereby  prohibited  from  being  exported,  under  the  pretence 
of  carrying  the  same  coastwise  in  the  kingdom  of  Great  Britain;'^ 
it  is  further  enacted, ''  That  no  wool,  or  any  other  the  last  before 
enumerated  articles,  and  which  are  hereby  prohibited  from 
being  exported,  shall  be  put  on  board  any  ship,  vessel,  or  boat, 
to  be  carried  coastwise,  or  from  one  port  in  Great  Britain  to 
another,  unless  notice  be  first  given  to  the  commissioners  or 
chief  managers  of  the  customs,  or  to  the  customer  or  collector 
and  comptroller  of  the  customs  at  the  port  from  which  the 
same  is  intended  to  be  sent,  of  the  quantity,  quality,  and  pach- 
as, together  with  the  marks,  numbers,  and  weight  thereof, 
with  the  name  of  the  ship,  and  the  master  or  commander,  on 
board  of  which  the  said  goods  are  to  be  laden,  together  with' 
the  name  or  names  of  the  owner  or  owners  of  the  said  goods, 
and  the  place  of  his  or  their  abode  or  habitation,  and  the  place 
^*  and  port  at  which  the  same  are  intended  to  be  landed,  and  the 
''  names  of  the  person  or  persons  to  whom  the  same  are  con- 
**  signed;  and  also  unless  a  bond  be  first  entered  into  to  the  use 
of  the  king's  majesty,  his  heirs  and  successors,  by  two  good  and 
sufficient  persons,  in  treble  the  value  of  the  said  goods  so  in- 
tended to  be  carried  coastwise,  that  the  same  shall  (the  danger 
of  the  seas  excepted)  be  landed  accordingly,  which  said  bond 
shall  be  executed  by  the  owner  or  owners  of  the  said  good^,  or 
some  person  or  persons  by  him,  her,  or  them  appointed  to 
**  execute  the  same,  and  which  execution  shall  be  deemed  to  be 
''  the  act  of  such   owner  or  owners,  or  shipper  or  shippers 
**  thereof;  which  said  shipper  or  shippers,  if  acting  as  agent,  ot 
'^  having  sold  such  goods  to  any  person  or  persons,  shall  and 
'*  may  sue  for  and  recover,  of  and  from  the  proprietor  or  proprie- 
tors of  the  goods  so  shipped,  all  such  sum  and  sums  of  money 
as  such  shipper  or  shippers  shall  or  may  pay,  expend,  or  be 
put  unto  without  their  wilful  default  or  negligence,  for  or  by 
reason  of  his,  her,  or  their  entering  into  such  bond  or  bonds: 
and  in  case  any  such  bond  or  bonds  shall  be  so  entered  into  for 
any  wool,  or  any  other  the  last  herein-before  enumerated 
"  articles,  being  the  property  of  different  persons,  then  such 
'^  owner  or  owners,  or  person  or  persons  for  whose  account  such 
''  bond  was  so  entered  into,  shall  be  accountable  for  his,  her,  or 
**  their  share  of  the  money  so  expended,  in  proportion  to  the 

**  amount 
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^*  amoant  of  such  goods  so  shipped;  and  also  unless  a  license  be 
''  first  taken  out  under  the  hands  of  the  comniissioiiers  or  chief 
**  managers  of  the  customs  for  the  time  being,  or  any  three  of 
'^  tbem,  or  from  the  customer,  or  collector  and  comptroller  of  the 
customs  where  any  such  bond  is  given,  for  the  lading,  carrying; 
and  landing  thereof  as  aforesaid,  winch  license  they  are  hereby 
required  to  grant  without  any  fee  or  reward,  or  any  other 
charge  to  the  person  demanding  the  same,  any  law,  statute^  or 
usage  to  the  contrary  in  anywise  notwithstanding;  and  if  any  Ifwool,  &c.  be 
wool,  or  other  of  the  said  last-mentioned  goods,  shall  be  car-  1^^  '^'^^  ^ 
**  ried  or  laden  on  board  any  ship,  vessel,  bottom,  or  boat,  in  coastwise,  ac- 
^  order  to  be  carried  coastwise,  or  from  one  port  to  another,  be^  cording  to  this 
'*  fore  such  bond  shall  be  entered  into,  and  such  license  taken  ?^*^^^^^^ 
^  oot  as  aforesaid,  and  before  all  the  directions  in  this  act  made  ^^i  ^' 
**  to  prevent  the  exportation  thereof  shall  be  fully  and  duly  com- 
^  plied  with,  then  all  sudi  wool,  and  other  such  last-mentioned 
^*  articles,  and  which  are  hereby  prohibited  from  being  exported; 
"  or  the  villue  theVepf,  shall  be  forfeited,  together  with  the  ship, 
**  vessel,  bottom,  or  boat,  in  which  such  goods  shall  be  so  laden 
^  or  put  on  board,  and  all  the  guns,  ammunition,  tackle,  apparel, 
**  and  furniture,  of  or  belonging  to  such  ship,  vessel,  bottom,  or 
^  boat,  for  the  benefit  of  the  person  or  persons  first  informing 
*'  thereof." 

t  Sect,  39.  By  128  Geo.  3.  c.  38.  s.  35.  ''  And  whereas  in  that  Wool,  &c.  maj 
part  of  Great  Britain  called  Scotland,  there  are  a  great  many  ^/*^^/'°"* 
lochs  or  inlets  of  the  sea,  to  and  i^pon  which  it  may  be  unavoid*  anot^roftfae 
ably  necessary  to  carry  wool,  and  other  the  said  enumerated  lochs,  or  from 
articles,  from  one  part  of  the  coast  of  such  lochs  or  inlets  to  '^^^p^  ^  }f^ 
another  part  of  the  coasts  of  the  same  lochs  or  inlets,  respectively,  Scotland/bat 
on  board  boats  or  other  vessels ;  and  that  there  are  also,  adjacent  not  to  sea,  ez- 
to  the  coasts  of  Scotland,  a  great  many  islands  from  whence  ^P^^^  ^ 
wool,  the  produce  of  the  said  islands,  must  necessarily  be  brought  [hfs^act  ^ 
to  the  mainland  of  Scotland,  or  be  carried  from  such  mainlaiDd 
to  the  said  islands,  by  boats  or  other  vessels :"  it  is  therefore 
enacted,  ^  That  the  carrying,  shipping,  or  landing  of  wool,  and 
**  other  the  said  enumerated  articles,  to  such  intent  or  purposes 
^  aforesaid,  only  to  or  in  such  lochs  or  inlets,  or  from  such  islands 
*^  to  the  mainland  of  Scotland,  or  from  such  mainland  to  such 
**  islands,  shdl  not  be  deemed  or  taken  to  be  carrying,  shipping,  • 

*'  or  landing  of  wool,  or  other  the  said  articles,  for  the  purpose 
**  of  carrying  the  same  coastwise;  nor  shall  the  carrying,  ship* 
**  ping,  or  landing  of  such  wool,  or  other  the  said  herein-before 
"  enumerated  articles,  to  or  in  such  lochs  or  inlets,  or  from  such 
**  ishinds  to  the  mainland  of  Scotland,  or  from  such  mainlaiid  to 
snch  islands,  for  such  intent  or  purposes  as  aforesaid  only,  be 
subject  or  liable  to  the  restrictions  or  regulations  herein  con- 
**  tained,  respecting  the  carrying,  shipping,  and  landing  of  wool, 
**  and  other  the  said  articles  intended  to  be  carried  coastwise,  any 
^  thing  herein  contained  to  the  contrary  thereof  in  anywise  not- 
**  withstanding :  provided  nevertheless,  that  nothing  herein  coi»- 
'^  tained  shall  authorize  the  carrying  such  wooU  or  any  other  the 
''said  articles,  to  open  sea,  same  as  aforesaid,  but  under  such 

**  restrictions 
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t  Sect.  40.  By  E8  Geo.  3.  c.  38.  a.  36.  it  is  further  enacted, 
"  That  when  any  wool,  woolfels,  mortlings,  shortUngs,  combed 
"  wool,  woolflocka,  woolleo  or  bay  yam,  worsted  yarn,  cniela,  or 
"  wool  slightly  maaufactured,  shall  be  shipped  to  be  .curied 
"  coastwise  under  the  authority  of  this  act,  the  customer,  or  col- 
"  lector  and  comptroller  of  his  majesty's  customs  at  the  port 
"  from  whence  such  goods  shall  have  been  shipped,  shall,  im- 
"  mediately  on  the  clearance  of  such  ship  at  such  port,  traoamit 
"  a  notice  in  writing,  setting  forth  the  quantity,  quality,  and 
"  package  of  such  wool,  or  other  the  said  last-mentioned  articles, 
"  together  with  the  marks  and  numbers  thereof,  with  tbe  name 
"  of  the  ship  in  which  the  same  shall  be  shipped,  and  of  the 
"  master  or  commander  thereof,  to  the  customer,  or  collector  and 
"  comptroller  of  the  port  to  which  such  wool,  and  other  the  said 
"  last- mentioned  articles,  are  intended  to  be  conveyed,  under  the 
"  penalty  of  ten  pounds,  to  be  paid  by  the  officer  ne^ecting  to 
"  transmit  such  notice,  which  said  penalty  shall  be  paid  to  the 
"  person  who  shall  inform  against  such  officer;  and  that  the 
"  bonds  herein-before  directed  to  be  entered  into  on  the  shipping 
"  of  the  said  wool,  and  other  the  said  last-mentioned  articles, 
"  shall  not  be  discharged  until  a  certificate,  under  the  hand  and 
"  seal  of  the  customer,  or  collector  and  comptroller  of  the  port 
"  or  place  in  Great  Britain  where  the  same  were  landed,  ex- 
"  pressing  the  quantity,  quality,  and  package,  marks,  numbers, 
"  name  of  tbe  ship  and  master,  out  of  which  such  wool,  and 
"  other  the  said  last-mentioned  articles,  were  landed,  shall  be 
"  produced  to  and  left  with  the  person  or  persons  in  whose  pos- 
"  session  such  bond  shall  be  kept,  at  the  custom  honse  of  the 
"  port  from  whence  the  said  wool,  and  other  the  said  last^men- 
"  tinned  articles,  were  shipped,  and  which  certificate  the  said 
"  cnstoroer,  or  collector  and  comptroller  of  the  said  port  at  which 
"  such  wool,  and  other  the  said  last-mentioned  articles,  shall  be 
"  landed,  is  hereby  required  to  transmit  to  the  customer,  col- 
"  lector  and  comptroller  at  the  port  from  whence  the  same  were 
"  shipped,  within  the  space  of  seven  days  next  after  the  landing 
"  thereof,  under  the  penalty  of  ten  pounds,  to  be  paid  by  the 
"  officer  neglecting  to  transmit  such  certificate  to  the  person  or 
"  persons  who  shall  inform  against  such  officer ;  and  the  said 
"  customer,  or  collector  and  comptroller  at  the  port  at  which 
"  such  wool,  or  other  the  said  laat-menti<med  articles,  shall  be 
"  landed,  shall  also  grant  and  deliver  another  certificate  of  such 
"  landing  to  the  masters  or  commanders  of  the  ship  or  vessel 
"  from  which  the  same  shall  be  landed,  without  fee  or  reward, 
"  when  the  same  shall  be  requested  j  and  that  all  such  bonds  as 
"  shall  remain  undischarged  by  such  certificate  for  the  space  of 
"  six  calendar  months,  shall  be  transmitted  to  the  commissioners 
"  of  tbe  customs  at  Londou,  who  are  hereby  required  to  put 
"  them  in  suit  immediately ;  and  if  the  wool,  or  other  the  said 
"  articles  mentioned  in  such  notices,  shall  not  be  landed  at  the 
"  port  to  which  the  same  were  consigned  within  a  reasonable 
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^.tiiiie  for  that  purpose^  then  the  customer^  or  collector  andcomp-  Notice  of  wool 
"  troller  at  the  port  to  which  the  same  were  licensed  to  be  sent^  not  landed  in  a 
•*  shall  transmit  a  notice  thereof  to  the  customer^  or  collector  and  J^'J|^n|[*to  Ac 
*'  comptroller  at  the  port  from  whence  such  wool  or  other  ar-  officer  at  the 
'*  tides  were  shipped,  in  order  that  proper  incjuiry  may  be  imme-  portof  shippiiig, 
**  diately  made  m  what  manner  the  same  have  been  disposed  of  ho^^t^J]^T»m 

or  delivered^  and  which  inquiry  the  said  customer,  or  collector  diaposed  of. 

and  comptroller,  is  and  are*  hereby  required  to  make  without 

delay.?' 

f  Sect.  41.  By  £8  Geo.  d.  c.  38.  s.  57.  it  is  further  enacted.  Wool,  &c. 
"  That  no  wool  or  any  other  the  said  herein-before  enumerated  »Wpped  for 
woollen  or  worsted  articles,  fullers  earth,  fulling  clay,  or  to-  thr»ea«^tobe 
bacco-pipe  clay,  shall  be  put  on  board  any  ship,  vessel,  or  forfeited',  aD<i 
boat,  bound  to  parts  beyond  the  seas,  on  any  pretence  whatso-  ^  ▼esseis. 
ever,  under  the  penalty  of  forfeiture,  for  the  benefit  of  the  per- 
'^  son  or  persons  who  shall  inform  thereof,  of  all  such  goods,  and 
*'  also  of  such  ship,  vessel,  bottom,  or  boat,  on  which  such  goods  Masters  to  be 
''  shall  be  so  laden  or  put  on  board,  and  all  the  guns,  ammuni-  subject  to  the 
tion,  tackle,  apparel,  and  furniture  belonging  to  such  ship,  '^"^thr*"" 
vessel,  bottom,  or  boat;   and  moreover  the  master  or  com-  cover  the  ship- 
*'  mander  of  such  ship  or  vessel,  bottom,  or  boat,  shall  in  such  pers. 
**  case  be  deemed  the  exporter  thereof,  and  shall  be  subject  and 
^'  liable  to  the  pains  and  penalties  in  such  case  made  and  pro-* 
*'  vided,  unless  such  master  or  commander  shall  and  do,  imme- 
*'  diately  upon  his  being  apprehended,  discover  and  make  known 
*^  the  person  or  persons  who  actually  shipped  such  ^oods,  and 
*'  enter  into  a  recognizance  with  tM'o  sufficient  sureties,  before 
some  justice  of  the  peace  for  the  county,  city,  borough,  or 
''  place,  in  or  at  which  such  last-mentioned  goods  shall  be  dis- 
'  covered,  to  prosecute  and  give  evidence  against  such  shipper 
so  that  he  may  be  convicted  thereof." 

t  Sect.  42.  By  £8  Geo.  3.  c.  38.  s.  38.  it  is  provided,  ''  That  Masters  of  ves- 
oothing  in  the  above  exception  contained  shall  extend  to  the  ^^^  not  regu- 
**  masters  or  commanders  of  ships  or  vessels  not  regularly  clear-  ^/or^mfw^, 
^*  ing  out  to  foreign  parts,  but  that  if  any  wool,  or  other  the  said  as  well  as  all  on 
**  last-mentioned  goods,  shall  be  discovered  on  board  any  such  board  privy  to 
ship  or  vessel,  and  where  no  such  clearance  can  be  exhibited,  II^JoVto*b«"*' 
then,  and  in  such  case  the  master  or  commander  of  such  ship  liable  to  the 
or  vessel  shall  be  deemed  the  shipper  of  such  goods,  and  such  •■"o  penalties 
master  or  commander,  and  also  all  and  every  person  and  per-  "q^"^  *"  " 
sons  on  board  any  such  ^ship  or  vessel,  knowing  of  any  such 
illicit  transaction,  shall  be  liable  to  the  pains  and  penalties 
herein-before  enacted  against  the  exporters  of  wool :  provided 
also,  that  in  case  any  person  or  persons  on  board  any  ship  not 
regularly  cleared  out  to  foreign  parts,  other  than  the  master  or 
commander  thereof,  shall,  immediately  on  his  or  their  being 
apprehended,  give  information,  so  that  such  master  or  com- 
mander may  be  convicted,  or  the  ship  or  vessel  condemned, 
every  such  person  and  persons  so  informing  shall  not  be  liable  informers  to  be 
to  any  pains  and  penalties  to  which  he  or  they  might  otherwise  entitled  to  40/. 
**  be  liable,  and  shall  also  be  entitled  to  a  reward  of  forty  pounds, 
^'  which  reward  shall  be  paid  to  such  informer  or  informers  by 
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''  tke  commitnonefB  of  his  najeat/s  cuatons  immedialeiy  after 
''  such  coDvictioii.'' 


Masten  ol  ¥et- 
aeb  or  driven 
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It  is  proved 
from  the  small- 
ness  of  the 
qaantity  that 
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«c.  being  in 
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t  Sect.  43.  By  28  Geo.  3.  c.  38.  s*  39.  it  is  also  provided^ 
That  nothing  in  this  act  contained  shall  extend,  or  be  con* 
strued  to  extend,  to  prevent  evidence  from  being  received,  in 
any  suit  or  information  brought  for  the  forfeiture  of  any  vessel 
bound  coastwise,  or  to  foreign. parts,  vi'hich  shall  have  been 
regularly  cleared  out,  and  also  the  guns,  ammunition,  tackle^ 
apparel,  and  furniture  thereto  belonging,  for  or  on  account  of 
any  wool,  or  any  other  the  said  herein-before  enuitierated  ar- 
ticles, and  which  are  hereby  prohibited  from  being  exported, 
which  shall  be  found  or  discovered  on  board  any  snch  vessel 
**  'so  regularly  cleared  out,  or  for  the  forfeiture  of  any  other  ship  or 
vessel^  other  than  such  as  shall  not  have  been  regularly  cleared 
out,  or  for  the  forfeiture  of  any  waggon,  cart,  carriage,  horses, 
*^  or  other  beasts  of  burthen,  wherein  or  whereupon  any  wbol,  or 
^  any  other  the  said  hereiu-before  enumerated  articles,  shall  be 
laid,  or  which  shall  be  carrying  or  conveying  the  same,  or  in 
any  prosecution  which  shall  be  brought  against  the  master  or 
commander  of  such  vessel,  owner,  or  driver  of  such  waggon^ 
cart,  carriage,  horse,  or  other  beast  of  burthen,  in  order  to 
**  shew,  from  the  smallness  of  the  quantity  of  the  said  wool,  or 
**  other  the  said  articles,  that  the  same  were  on  board  such  ves- 
'*  set,  or  within  such  waggon,  cart,  or  carriage,  or  upon  such 
'*  horse  or  beast  of  burthen,  without  the  knowledge  and  privity 
**  of  the  owner,  or  of  the  master  or  other  person  having  the 
**  charge  or  command  of  such  vessel,  or  the  care  of  such  waggon, 
*^  cart,  carriage,  horse,  or  other  beast  of  burthen,  and  without  any 
any  wilful  neglect,  or  want  of  reasonable  care  in  the  discharge 
of  the  duty  of  such  owner,  master,  or  other  person  having  the 
charge  or  command  of  such  ship  or.  vessel,  or  the  care  of  such 
waggon,  cart,  carriage,  horse,  or  other  beast  of  burthen ;  and 
in  every  such  case  where  proof  diall  be  made,  from  the  small-- 
**  ness  of  the  quantity  of  wool,  or  other  the  said  articles,  and 
''  other  ctrcnmstances,  that  such  small  quantity  was  ott  board 
**  such  vessel,  or  within  such  waggon,  cart,  or  carriage,  or  npoe 
such  horse  or  beast  of  burthen,  without  the  knowledge,  pri- 
vity or  consent  either  of  the .  owner,  or  the  master  or  other 
person  having  the  charge  or  command  of  such  ship  or  vease), 
or  the  care  of  such  waggon,  cart,  carriage,  horse,  or  other  beast 
of  burthen,  and  without  any  wilful  neglect,  or  want  of  reason^- 
able  care,  either  in  the  owner,  or  in  the  master  or  other  per^ 
son  having  the  charge  or  command  of  such  ship  or  vessel,  or 
the  care  of  such  wagson,  cart,  carriage,  horse,  or  other  beast 
of  burthen,  then,  and  m  every  such  case,  such  owner,  master, 
or  commander,  or  crew  on  board  such  ship  or  vessel,  person 
'^  or  persons,  shall  not  be  punished,  nor  shall  such   ship  or 
vessel,  ammunition,    tackle,  apparel,  or  furniture  belonging 
thereto,  or  such  waggon,  cart,  or  other  carriage,  h(»^e,  or  other 
beast  of  burthen,  be  forfeited,  for  or  on  account  of  such  smaH 
quantity  of  wool,  or  other  the  said  herein-before  enumerated 
articles,  having  been  found  or  discovered  on  board  of  suck 
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«'  ship  or  vesBel,  or  within  such  wafgon,  cart,  or  other  carriage^ 
''  or  Dpon  such  horse  or  other  beast  of  burthen." 

t  Sect.  44.  By  28  Geo.  3.  c.  38.  s.  40.  it  is  provided,  "  That  bat  the  wool, 
**  the  wool,  and  other  the  said  herein-before  enumerated  articles,  &c.  to  beiwr- 
**  hereby  prohibited  from  being  exported,  which  shall  be  found 
'^  on  board  any  such  ship  or  vessel,  or  within  such  waggon,  cart» 
**  or  carriage,  or  upon  such  horse  or  beast  of  burthen,  shall  be 
''  forfeited  to  the  person  or  persons  who  shall  find,  discover,  and 
**  seize  the  same. 

Sect.  45.  By  28  Geo.  3.  c  38.  s.  41.  it  is  further  enacted.  Port  officer  to 
'*  That  a  register  of  all  wool,  and  other  the  articles  before  enu-  ^R*  ''f*^ 
*'  merated,  and  sent  coastwise,  with  the  quantity,  quality,  and  pent  cot^tw'mT 
packase  thereof,  the  name  of  the  ship  and  roaster,  the  name  of  and  to  lend  « 
the  shipper  or  shippers  of  such  goods,  and  the  name  or  "names  ^P^  ^^* 
of  the  person  or  persons  to  whom  the  same  shall  be  consigned,  commifsioiien 
and  his  or  their  place  of  abode,  and  also  a  register  of  the  re-  of  cuttonis. 
turn  of  the  landing  of  the  wool  or  other  articles  so  shipped, 
^*  shall  be  kept  by  the  customer,  or  collector  or  comptroller  at 
''  each  port,  and  a  copy  thereof  shall  be  transmitted  once  ia 
every  six  months  to  the  commissioners  of  his  majesty^s  cus- 
toms at  the  port  of  London,  there  to  be  registered  m  a  book  to 
be  kept  at  the  custom-house,  by  some  person  or  persons  to  be 
'*  by  the  said  commissioners  appointed  for  that  purpose ;  and 
which  register  and  registers  shall  at  all  seasonable  times  be  The  reguter  t 
inspected,  on  payment  of  the  sum  of  one  shilling  by  any  person  <^«c«ftom- 
or  persons  whomsoever,  on  application  for  that  purpose ;  and  a  don't©  bo  iiT 
"  printed  copy  of  such  register  shall,  witliin  sixty  days  next  after  spected  for  i<. 
"  the  end  of  each  year,  be  transmitted  by  the  commissioners  of  ■ndacopyofit 
"  his  majesty's  customs  at  the  said  port  of  Loudon  to  the  re-  ^i^|S?*to  e^ 
**  spective  custom-houses  within  this  kingdom,  and  which  said  cnstom^Kmie. 
*'  copies  so  transmitted  shall  be  inspected  by  any  person,  on  pinr- 
**  ment  of  the  like  fee  in  manner  aforesaid,  upon  application  for 
*'  that  purpose.* 

t  Sect.  46.  By  28  Geo.  3.  c.  38.  s.  42.  it  is  further  enacted^ 
**  That  no  master  or  commander  of  any  ship  or  vessel,  who  shall  If  wool  sloped 
ship  or  load  any  wool  to  be  carried  coastwise,  shall,  at  any  !^^l?"*jf 
time,  under  any  pretence  whatsoever,  unpack,  or  permit  or  impacked,  *• 
suffer  to  be  unpacked  any  wool  to  him  delivered  (except  by  or  maater  ofthe 
"  through  absolute  necessity,  of  which  necessity  such  master  and  I2!fi»eaA*"* 
**  commander  shall  make  oath  in  writing  before  one  of  his  ma-  bag. 
"  jesty's  justices  of  the  peace,  on  his  arrival  at  the  port  to  which 
'*  such  wool  shall  be  consigned),  upon  pain  of  forfeiting,  for 
**  every  bag  so  unpacked,  the  sum  of  forty  shillings  to  the  owner 
"  or  owners,  proprietor  or  proprietors  of  such  wool." 

t  Sect.  47.  By  28  Geo.  3.  c.38.  s.  43.  "  And  for  the  better  pre- 
venting of  frauds  in  the  collusive  landing  of  any  wool,  or  woollen  ^^|  ^  ^^^^ 
or  worsted  yam,  or  in  the  shipping  or  lauding  any  of  the  several  ried 
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articles    herein-before    enumerated,   carried    coastwise:"   it   is  *^'J?^^J3f^ 
further  enacted,  ''  That  none  of  the  said  articles  carried  coast-  ^^  pntenn  of 
"  wise  shall  be  shipped  or  landed,  but  in  the  presence  of  the  an  oScerTuid 
"  proper  officers  appointed  to  attend  the  same,  nor  at  any  other  ■•  '•**"|  ^^jT* 
"  place  or  places  tlian  the  lawful  quays  set  out  in  the  manner  f^f^^^^  the 
'^  prescribed  by  the  act  of  Frauds  passed  iu  the  fourteenth  year  wool,  and  St. 
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Cocquets  and 
certificates  to 
be  written  on 
paper;  the 
weight,  &C.  of 
the  wool,  &c. 
to  be  expressed 
in  them. 


Persons  insur- 
ing the  convey- 
ance of  sheep, 
&C.  to  foreign 
parts,  liable  to 
the  same  penal- 
ties as  exporters 
of  wool. 


Persons  paying 
for  such  insur- 
ance, liable  to 
the  like  penal- 
ties, and  to  for- 
feit the  articles 
insured. 
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of  king  Charles  the  SecoiAfor  Eagland,  Wales^  aad  Berwick 
upon  Tweed,  and  by  the  act  passed  in  the  sixth  year  of  the 
reign  of  her  late  majesty  queen  Anne,  for  settling  a  court  of 
exchequer  in  Scotland  for  that  part  of  the  united  kingdom,  or 
at  such  other  wharfs  or  places  as  the  commissioners  of  the 
customs,  or  any  three  of  them  (and  which  they  are  hereby 
empowered  to  do)  shall  from  time  to  time,  by  writing  under 
their  hands,  appoint  for  that  purpose  (such  appointment  to 
continue  in  force  until  they  shall  revoke  the  same)  without' 
special  sufferance,  and  leave  had  and  obtained  from  the  com-* 
missioners  or  principal  officers  of  the  customs,  upon  pain  of 
forfeiting  the  said  wool,  or  other  articles,  pr  the  value  thereof^' 
and  three  shillings  for  every  pound  weight  of  such  wool,  or 
other  articles,  to  be  paid,  by  the  person  or  persons  concerned 
in  such  unlawful  shipping  or  landing,  to  the  person  or  persons 
who  shall  inform  thereof.'' 

t  Sect.  48.  By  28  Geo.  3.  c.  38.  s.  44.  it  is  further  enacted,. 
That  all  cocquets  for  carrying  wool,  or  any  other  the  aforesaid 
articles,  from  any  port  within  the  kingdom  of  Great  Britain, 
or  the  isles  aforesaid,  shall  be  written  on  paper,  and  not  parch- 
ment, and  signed  by  three  or  more  of  the  chief  officers  of  such 
respective  ports,  and  all  certificates  of  landing  the  same  again> 
in  any  other  of  the  said  ports,  shall  be  written  upon  paper  only, 
and  signed  in  like  manner;  and  that  all  such  wool,  and  other 
the  aforesaid  articles,  both  at  shipping  and  landing,  shall  be 
weighed  in  the  presence  of  the  said  officers  giving  such  coc- 
quets and  certificates  respectively,  and  that  the  exact  weighty 
marks,  and  numbers  of  such  wool,  and  other  the  aforesaid  arti- 
cles, so  shipped  and  landed,  shall  be  likewise  particularly  ex- 
pressed in  the  said  cocquets  and  certificates,  respectively,  and 
written  therein,  without  any  obliteration,  erasure,  or  interlinea-. 
tion  whatsoever." 

t  Sect.  49.  By  28  Geo.  3.  c.  38.  s.  45.  it  is  further  enacted,- 
That  all  and  every  person  and  persons  who  by  way  of  insu- 
rance or  otherwise,  shall  undertake  or  agree  that  any  sheep, 
wool,  or  any  other  of  the  articles  herein-before  enumerated, 
shall  be  carried  or  conveyed  to  any  parts  beyond  the  seas,, 
from  any  port  or  place  whatsoever  within  this  kingdom,  con- 
trary to  the  true  intent  and  meaning  of  this  act,  or  in  pursu- 
ance of  such  insurance,  undertaking,  or  agreement,  shall  deli- 
ver, or  cause  or  procure  to  be  delivered,  any  sheep,  wool,  or 
any  of  the  said  articles,  in  any  parts  beyond  the  seas,  such 
person  or  persons,  and  all  and  every  their  aiders,  abettors,  and 
assistants,  shall,  upon  his  and  their  conviction,  be  liable  to  be^ 
punished  in  the  same  manner  as  is  herein-before  directed  with 
respect  to  the  exporters  of  wool." 

t  Sect.  50.  By  28  Geo.  3.  c.  38.  s.  46.  it  is  further  enacted^ 
That  all  and  every  person  and  persons  whosoever,  who  shall 
pay  or  agree  to  pay  any  sum  or  sums  of  money  for  the  in- 
suring, conveying,  or  exporting  any  sheep,  wool,  or  other  the 
articles  hereby  prohibited  from  being  exported,  contrary  to  the. 
true  intent  ;ind  meaning  of  this  act,  shall,  upon  his  and  their 
conviction,  be  liable  to  be  punished  in  manner  as  herein-before 

*  "  directed 


"  over,  9uc)i  sheep,  wool,*o» articles  aforesaid,  which  shall  be  so 
'*  insured,  shall  become  forfeited  to  the  person  or  persons  who 
"  shall  sue  for  tlie  same." 

+  Sect.  51.  By  23  Geo.  3.  c.  38.  s.  47.  it  ia  further  enacted,  Anypenon 
"  That  in  case  the  insurer,  conveyor,  or  manager  of  or  in  such  concerned  in 
*'  fraud,  or  the  person  or  persons  agreeing  to  insure,  convey  or  giving  iuforma- 
"  manage  therein,  do  and  shall,  within  the  space  of  six  months  (ionti>  thecom- 
"  after  such  transaction  or  agreement,  first  give  notice  thereof  to  "">MoiierairftIie 
'*  the  commissioners  of  the  customs  in  Great  Britain  for  the  time  ^^,^  ^eep,  &c. 
"  being,  so  as  the  person  or  persons  concerned  with  him,  her,  or  or  if  the  iDfonD. 
"  them  in  such  offence  be  convicted  thereof,  he,  she,  or  they,  so  ""  bo  insored. 
"  firstmaking  such  discovery,  shall  not  only  be  clearly  acquitted  and  yi^  ™u,iun,_ 
"  dischai^ed  of  such  offence,  and  from  the  punishment  to  which  he,  &<:. 
"  she,  or  they  is  or  are  liable  by  reason  thereof,  but  shall  also  have, 
"  to  his,  her,  or  their  own  use,  such  sheep,  wool,  and  other  the 
"  articles  herein  enumerated,  and  which  shall  be  insured,  after 
"  the  charges  of  prosecution  are  deducted,  and  shall  likewise  retain 
"  and  enjoy,  to  his,  her,  and  their  own  use,  the  insurance  money 
"  or  reward,  given  or  paid  to  him,  her,  or  them  therein  ;  and  in 
"  case  the  party  or  parties  insured  shall,  within  the  like  space  of 
^'  sismonths,firstmake  discovery  thereofto  the  said  commissioners 
"  of  the  customs,  so  as  the  person  or  persons  concerned  with 
"  him,  her,  or  them  in  such  offence,  shall  be  convicted  thereof, 
"'he',  she,  or  they  so  first  discovering,  shall  recover  and  receive 
"  back  such  insurance  money  or  premium  as  he,  she,  or  they 
"  have  or  hath  paid  upon  such  insurance  or  agreement;  and  in 
"  case  the  said  insurance  money  or  premium  shall  not  at  the  time 
"  of  such  discovery  be  actually  paid,  then  the  person  or  persons 
"  so  first  discovering  is  and  are  hereby  saved  harmless,  and  in- 
"  demoified  from  paying  the  same,  or  any  part  thereof,  and  all 
"  and  every  the  agreement  or  agreements  entered  into  for  paying 
"  such  monies  is  and  are  hereby  declared  to  be  null  and  void, 
"  and  the  person  and  persons  so  first  discovering  shall  also  be 
"  clearly  acquitted  and  discharged  of  and  from  the  punishment 
"  hereby  directed  to  be  inflicted  upon  him,  her,  or  them,  and  to 
"  which  he,  she,  or  they  would  have  been  otherwise  liable." 

t  Secf.  52.  By  £8  Geo.  3.  c.  38.  s.  48.  it  is  recited,  "  That  Polkie.crfin. 
policies  of  insurance  are  commonly  made   on  goods  and  raer-  'o^cc  (o  be 
chandizes,  as  well  as  on   ships  and  vessels,  wherein  the  insurer  ^^^^^  '°^^ 
undertakes,  in  consideration  of  a  premium  given  him  by  the  lo  rureigu  puis. 
assured,  to  bear  all  the  risk  and  hazard  of  the  voyage,  and  it  is 
generally  unknown  to  the  insurers  what  sort  of  goods  and  mer* 
chandizes  are  laden  on  board  any  ship  or  vessel ;  whereby  it  fre- 
quently may  happen  that  insurances  may  be  made  on  wool  or 
woollen  yam,  or  other  the  articles  hereby  prohibited  to  be  ex- 
ported, to  be  carried  from  Great  Britain  to  foreign  parts,  as  well 
as  on  the  ships  or  vessels  having  on  board  such  wool,  woollen 
yam,  or  other  articles :  and  whereas  the  discouraging  of  all  such 
insurances  may  be  the  means  to  prevent  the  fraudulent  exporta- 
tion of  such  wool,  woollen  and  worsted  yam,  and  other  the  said 
herein-before    enumerated   articles :"    it  is    therefore     enacted, 
"  That  all  policies  of  insurance  which  shall  be  made  on  goods 

"  and 
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^  and  merchandizes  bdea  or  to  be  laden  on  any  ship' or  ^€»iel 
**  bound  from  Great  Britain  to  for^ga  parts,  n^'hich  shair  after** 
'*  wards  appear  to  be  wooU  woollen  or  worsted  jam,  or  any  of 
*'  the  before-enumerated  articles  hereby  prohibited  from  being 
**  exported,  shall  be  deemed  and  taken  to  be  null  and  void,  not* 
^  withstanding  any  words  or  agreement  whatsoever,  which  shall 
"  be  inserted  in  any  such  policy  of  insurance,  and  nothing  shall 
**  be  recovered  by  the  assured  from  the  insurer  for  loss  or 
^  damage,  or  for  the  premium  which  shall  have  been  given  as  the 
"  consideration  for  insuring  such  wool,  woollen  or  worsted  yam, 
**  or  such  other  articles  ;  any  law,  custom,  or  usage,  to  tbe  con* 
''  trary  notwithstanding/' 

•,  t  Sect.  5S.    By  28  Geo.  3,  c.  38.  s.  49.  it  is  further  enacted, 

^"ofUns^s  **  ^^aaX  it  shall  be  lawful  for  the  master  or  commander^  or  any 
ihips  to  search  **  Other  commissioned  or  deputed  officer  of  any  of  his  majesty's 
▼eueb,  and  **  ships  or  sloops,  in  any  port,  creek,  or  road,  or  in  the  open  seas, 
J^fyf?".  ^  ^*  widiin  the  limits  of  the  station  which  shaU  be  assigned  to  any 
on  boaid  with-  such  ships  or  sloops,  and  he  is  hereby  required  to  enter  and 
out  a  ficenoe.     '<  search,  or  cause  to  be  entered  and  searched,  any  ship,  vessel^  or 

''  boat,  and  if  upon  such  search  any  sheep,  wool,  or  any  other  of 
''  the  said  articles  hereby  prohibited  from  being  exported,  shall  be 
**  found  thereioy  and  the  master  or  commander  of  such  ship, 
*'  vessel,  or  boat,  shall  not  immediately  produce  to  the  conunan- 
"  der  of  such  ship  or  sloop  a  lawful  cocquet  or  warrant,  licensing 
**  such  articles  to  be  carried  coastwise,  or  to  the  said  isles,  or 
some  of  them,  such  commander  is  hereby  directed  to  take  and 
seize  such  ship,  vessel,  or  boat,  and  to  carry  the  saiQe,  together 
with  the  crew  and  cargo  thereof,  into  some  port  in  Great 
''  Britain^  and  there  deliver  the  same  into  the  custody  of  the  col* 
'*  lector  and  comptroller  of  such  port.'* 

t  Sect.  54.  By  28  Geo.  3.  c.  38.  s.  50.  it  is  further  enacted, 
whra  8d«Bd  **  That  all  the  wool,  and  other  the  said  articles  hereby  {N*ohibited 
to  be  lodged'  ''  bom  being  exported^  found  on  board  any  ship,  vessel,  or  boa^ 
in  the  king's       **  contrary  to  the  intent  and  meaning  of  this  act,  and  which  are 

tiil"**'dcnined  •  *  '^^'^'^y  declared  to  be  forfeited,  and  which  shall  have  been  so 
'  ^  seized  by  any  of  his  majesty's  ships  or  sloops,  shall  be  lodged 
in  the  king's  warehouse  in  such  port  where  the  same  shall  be 
taken  or  seized,  or  into  which  the  same  shall  be  brought,  until 
^^'bto be^    *^  condemned  according  to  law,  and  being  so  condemned,  such 
sold,  and  the      ''  wool  and   Other  such  articles  shall  be  exposed  publicly  to 
produce  divided  ^*  sale,  after  sixty  days  public  notice   being  given  in  writing 
M  herein  men-   **  ^^  ^^e  custom-hpuse  of  the  said  port,  and  on  the  Royal  Ex- 
"  change  of  London,  by  inch  of  candle,  to  the  last  and  best 
''  bidder ;  and  all  ships,  vessels,  or  boats,  that  shall  be  so  seized, 
and  which  are  hereby  declared  to  be  forfeited,  and  which  shall 
be  condemned  as  aforesaid,  shall,  together  with  all  their  guns, 
tackle,  furniture,  and  apparel,  be  exposed  to  sale  in  like  man- 
ner, and  the  produce  of  the  wool,  or  such  aforesaid  articles, 
ships,  vessels,  or  boats,  so  sold  as  aforesaid,  after  deducting  the 
expenses  and  charges  of  the  prosecution  and  condemnation, 
shall  be  divided  in  manner  following,  (that  is  to  say)  one  third 
part  thereof  to  the  commander  or  commanders,  one  third  part 
to  the  officers  of  the  ship  or  ships,  sloop  or  sloops,  that  took  the 

"  same. 
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"  and  paid  amongst  the  said  mari&ere,  by  tbe  coDectors  of  the 
"  said  port,  or  such  per»on  or  persoue  ai  ahall  be  authorized  to 
"  pay  the  same ;  and  that  if  such  seizure  shell  be  made  upoo  tbe  - 
"  mfonnation  of  any  person  or  persMis  not  being  a  mariner  on 
"  board  any  such  ship  or  sloc^  so  appointed  to  cruize,  such  in* 
"  former  or  informers  shall  sot  only  be  indemnified  from  the 
"  pains,  penalties,  and  forfeitures,  to  which  exporters  of  the  said 
"  prohibited  articles,  their  aiders  and  abettors,  are  liable,  but 
"  shall  also  receive  one  third  part  of  the  produce  of  such  sale  or 
"  sales,  after  deducting  the  expenses  attending  the  same,  and  the 
"  residue  thereof  shall  be  divided  and  distributed  in  manner  as  b 
"  before  directed." 

t  Sect.  55.     By  28  Geo.  3.  c.  38.  s.  5 1 .  it  is  further  enacted,  PeB«hy  on 
"  That  every  commander  of  such  ship  or  sloop  neglecting  his  """"""de™  of 
"  duty  by  this  act  required,  shall  lose  and  forfeit  aU  pay  and  rtl'd^hT"^ 
"  wages  due  to  him  or  them,  and  suffer  six  months  imprison- 
"  ment,  and  be  for  ever  incapable  of  serving  his  majesty  in  any 
"  office  in  the  navy,  customs,  excise,  or  salt  duties  ;  and  that  any 
"  person  or  persons  giving  information  against  any  such  cont'  lofonnenof 
"  mander  for  neglecting  his  duty  shall,  on  the  conviction  of  such  ""^  ^^siect  to 
"  offender  or  offenders,  be  entitled  to  receive  and  have  the  sum  "?"*'*<•*• 
*'  of  forty  pounds,  to  be  paid  to  such  informer  immediately  after 
"  such  conviction,  by  the  commissioners  of  the  customs,  excise, 
'^  or  salt  duties,  or  other  his  majes^'s  revenue  as  herein-after 
**  mentioned,  with  respect  to  forfeitures  incurred  by  persons  un- 
"  sble  to  pay  the  same." 

t  Sect.  56.    By  88   Geo.  3.  c.  38.  s.  52.  it  is   provided,  Noperwn.ei- 
"  That  in  order  to  prevent  collusive  seizures  and  agreements,  and  cept  «n  officer 
"  fraudulent  practices,  whereby  tbe  penalties  and  forfeitores  io-  ^'o'^'^ 
"  dieted  by  this  act  may  be  evaded,  it  shaN  not  be  lawful  for  any  ibeep,  bc.witb- 
"  person  or  persons,  except  an  officer  of  his  majesty's  cnstoms,  out »  comtriilt 
"  exdse,  or  salt  duties,  who  shall  have  cause  to  suspect  that  any 
**  sheep,  wool,  or  any  of  the  before-enumerated  articles,  and  which 
"  are  hereby  prohibited  from  being  exported,  is  or  are  carrying 
"  or  conveying,  contrary  to  the  directions  and  true  intent  and 
"  meaning  of  this  act,  to  examine  or  seize  such  sheep,  wool,  and 
**  other  tbe  said  enumerated  artides,  other  tban  together  and  in 
"  company  with  a  constable,  or  other  officer  of  the  peace,  who  are 
"  hereby  required,  on  application  being  made  to  him  or  them, 
"  immediately  to  attend  die  person  or  persons  applying  for  such 
"  assistance  ;  any  thing  herein-before  contained  to  the  contTwy 
"  thereof  in  any  wise  notwithstanding." 

+  Sect.  57.     By  28  Geo.  3.  c.  38.  s.  53.  it  is  further  enacted,  CoiutoWra,  &r. 
"  That  if  any  constable  or  other  officer  of  the  peace,  or  if  any  neglecting  ibdr 
"  officer  of  his  majesty's  customs,  excise,  or  salt  duties,  upon  ap-  j^'^ ""  '^°*" 
"  plication  being  made  to  him  for  that  purpose,  shall  neglect,  or 
"  refuse  to  attend  any  person  or  persons  who  shall  make  such  ap- 
"  plication,  or  shall  neglect  his  du^  in  the  premises,  every  such 
"  constable,  or  other  officer  of  the  peace,  and  officer  of  his  ma- 
"  jesty's  customs,  excise,  or  salt  duties,  shall  forfeit  and  pay  fix 
"  every  such  offence  the  sum  of  twenty  pounds,   one  moiety 

*'  whereof. 
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Nothing  in  tbis 
act  to  take 
away  die  power 
given  to  com- 
manders of 
king's  ships  to 
seise  vessels, 
&c. 


All  persons  act- 
ing under  the 
aathority  of  the 
commissioiiersof 
cnstoms,  &c.  to 
be  deemed  their 
officers* 
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Persons  making 
collusive 
seizures,  &c.  to 
be  subject  to  the 
like  penalties 
as  exporters 
of  wool; 


and  the  sei- 
zures, &c.  to 
be  to  the  per- 
son discover- 
ing the  collu- 
sion. 

Any  person 
concerned  in 
such  collusion 
making  the 
first  discovery 
thereof,  to  be 
acqpitted ; 

and  if  not  a 
revenue  officer 
or  owner  of  ihe 
goods,  to  have 
40^ 


**  whereof^  when  recovered^  and  after  deducting  the  costs  and 
'^  charges  of  recovering  the  same,  shall  go  to  the  person  or  per* 
''  sons  suing  for  the  same,  and  the  other  moiety  thereof  to  the  use 
*'  of  the  poor  of  the  parish  or  place  where  the  offence  shall  have 
been  committed :'  provided  always,  that  nothing  in  this  actcon^ 
taihed  shall  extend,  or  be  construed  to  extend,  to  take  away  the 
power  hereby  given  to  the  commanders  and  officers  of  his  ma- 
jesty's ships  of  war,  or  armed  sloops,  to  take  and  seize  any  ship, 
**  vessel,  or  boat,  having  therein  any  sheep,  wool,  or  other  the  said 
**  enumerated  articles,  the  master  or  commander  whereof  shall  not 
*^  produce  any  such  cocquet  or  warrant  as  aforesaid/' 

t  Sect.  58.  By  28  Geo.  3.  c.  38.  s.  54.  "  And  to  prevent  any. 
dispute  relating  to  the  authority  of  any  person  or  persons  acting 
as  an  officer  or  as  officers  of  the  customs,  excise,  or  salt  duties  in 
this  kingdom,  for  putting  in  execution  this  act,"  it  is  further  en- 
acted, **  That  every  person  who,  by  deputation,  commission,  or 
**  other  instrument,  under  the  hands  and  seals  of  the  commis* 
''  sioners  of  the  customs,  excise,  or  salt  duties  in  this  kingdom, 
''  or  the  isles  aforesaid  respectively,  shall  be  appointed  to  act  as 
''  an  officer  or  servant  under  them  for  putting  this  act  in  execution, 
''  shall  be  esteemed  an  officer  of  the  customs,  excise,  or  salt 
^'  duties  respectively,  to  all  intents  and  purposes  whatsoever/' 

f  Sect.  59.  By  28  Geo.  3.  c.  38.  s.  55.  is  is  further  enacted, 
That  if  any  officer  of  the  revenue,  or  oth*er  person  or  persons, 
shall,  directly  or  indirectly,  make  any  collusive  seizure  or  infor- 
mation of  any  of  the  said  articles  hereby  prohibited  from  be- 
ing exported,  or  any  fraudulent  or  collusive  agreement  whatso- 
ever, whereby  the  owner  or  claimer  thereof,  their  agents  or 
servants,  or  any  offender  or  offenders  against  this  act,  may 
avoid  the  forfeitures,  punishments  and  penalties,  or  any  part, 
thereof,  incurred  or  inflicted  by  this  act,  he,  she,  and  they  shalU 
upon  conviction,  be  subject  to  the  like  penalties  as.  are  herein^, 
before  directed  to  be  incurred  by  the  exporters  of  wool  \  and 
every  such  information  and  seizure,  and  all  the  proceedings 
thereupon  had,  shall  be  and  are  hereby  declared  to  be  for  the 
benefit  only  of  the  person  or  persons  (not  being  an  accomplice 
or  accomplices)  who  shall  first  discover  such  collusive  infor-. 
mation  and  seizure ;  provided  nevertheless,  that  any  person 
whatsoever,  concerned  in  any  such  collusive  or  fraudulent 
seizure  or  agreement,  who  shall  first  discover  such  his  offence 
to  the  commissioners  of  the  customs  for  the  time  being,  shall 
be  clearly  acquitted  and  discharged  thereof,  provided  he  makes 
such  discovery  within  the  space  of  three  months  after  the 
offence  shall  have  been  committed,  and  so  as  any  one  or  mor^ 
of  his  accomplices  therein  be  convicted  thereof;  ^nd  if  such 
person  first  making  such  discovery  as  aforesaid,  within  the 
time  aforesaid,  be  not  an  officer  of  his  majesty's  revenue,  or 
owner  of  the  goods,  he  or  she  shall,  as  a  further  encourage- 
ment for  making  such  discovery,  have  and  receive,  to  his  and 
her  own  use  and  benefit,  the  sum  of  forty  pounds,  the  same  to 
be  paid  by  the  commissioners  of  tlie  customs  on  the  conviction 
or  convictions  of  such  offender  or  offenders." 

+  Sect. 
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"  person  or  persons  wbosoever,  putting  this  act  in  execution,  shall  thii « 

"  be  hindered,   opposed,    obstructed,  molested,   wounded,   or  t 

"  beaten,  in  seizing  or  attempting  to  seize  any  sheep,  wool,  wooi- 

"  fels,  woolfiocks,  mortlings,  shortlings,  or  any  other  species 

"  of  goods  before  enumerated,  by  any  person  or  persons  whom- 

"  soever,  either  in  the  day  or  night,  by  land  or  water,  which  were 

"  intended  to  be  exported,  or  which  were  canying  on  board  any 

"  ship  or  vessel  contrary  to  this  act,  the  person  or  persona  who 

"  shall  HO  hinder,  oppose,  obstruct,  molest,  wound,  or  beat,  any 

"  such  person  or  persons  in  the  making,  or  attempting  to  make, 

"  such  seizures  as  aforesaid,  and  also  all  and  every  other  person 

"  or  persons  whatsoever,  being  armed  with  offensive  anus  or 

"  weapons,  or  wearing  any  vizard,  mask,  or  other  dii^ise,  who 

"  shall  rescue,  or  attempt  to  rescue,  any  sheep,  wool,  or  other 

"  the  goods  aforesaid,  wnich  shall  have  been  seized  according  to 

y  tbedirectionaofthisact,  every  such  person  or  persons  that  shall 

"  be  convicted  of  any  of  the  said  offences  shall,  by  order  of  the 

"  court  before  whom  such  offender  or  offenders  shall  be  .coit- 

"  victed,  be  transported  to  some  place  beyond  the  seas  for  snch 

"  term  as  snch  court  shall  think  fit,  not  exceeding  seven  years ; 

"  and  if  any  such  offender  or  offenders  shall  return  into  Great 

*'  Britain  before  the  expiration  of  the  time  for  which  he,  she,  or  g,,  „!  Smng- 

"  they  shall  be  so  transported,  contrary  to  the  intent  and  mean-  sHiig.iiL  "Of- 

"  ing  hereof,  be,  she,  or  they,  so  returning,  and  being  duly  con-  TJ"*"  "8^f,' 

"victed   thereof,   shall  suffer  as  felons,    and  have  execution  sfQeo.a.  ' 

"  awarded  against  them,  ai  persons  attainted  of  felony,  without  0.143.  ^,  ii. 

"  benefit  of  clergy. 

t  Sect.  61.     By  98  Geo.  3.  c.  38.  s.  57.  it  is  further  enacted,  Fenonsafiering 
f  That  if  any  person  or  persons  whosoevec  shall  offer  or  promise  ''f"^  locon- 
"  to  give  any  bribe,  or  recompense  or  reward  whatsoever,  to  any  ^J^jon  rf^hU 
'.'  officer  or  officers  of  the  customs,  excise  or  salt  duties,  or  to  any  act  tabttmt 
"  persons  whomsoever,  to  connive  at,  or  permit  the  exportation  ^'"^ 
"of  the  concealment  of  any  sheep,  wool,  or  other  the  articlea 
"  hereby  prohibited  from  being  exported,  or  the  removing  there^i 
"  of,  contrary  to  this  act,  or  to  conceal  or  connive  at  any  other 
"  act  wheret^  any  of  the  provisions  hereby  made  may  be  evaded 
"  or  broken,  every  such  person  or  persons  so  offending  shall,  for 
"  every  such  offence  (whether  the  same  offer,  proposal,  or  pro- 
"  mise,  be  accepted  or  performed  or  not),  forfeit  and  pay  the 
"  sum  of  three  hundred  pounds,  to  be  recovered  and  applied  to 
"  the  use  of  him,  her,  or  them,  who  shall  inform  or  sue  for  the 
"  same,  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his 
"  majesty's  courts  of  record  at  Westminster,  wherein  no  essoin,- 
"  protection,  or  wager  of  law,  or  more  than  one  imparlance,  shall 
"  be  allowed." 

t  Sect.  Gi.  By  28  Geo.  S.  c.  38.  s.  58.  it  is  further  enacted,  Officen  of  the 
"  That  every  officer  of  bis  majesty's  excise,  customs,  or  salt  *"^".*'^-,  . 
"  duties,  neglecting  the  duty  by  this  act  required,  or  compound-  j^hrf to'iuffet' 
"  mg  for  any  ship,  vessel,  sheep,  wool,  or  other  the  articles  here-  Uw  uma 
"  in-before  mentioned,  and  which  are  by  this  act  directed  to  be  P'"^'^°f°'** 
"  forfeited,  shall  be  deemed  aiders  and  abettors  in  the  exporta-  "^'*" 
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"  ment  herein  enacted  against  toe  exporters  thereof. ' 

t  Sect.  03.  By  28  Geo.  3.  c.  38.  s.  59.  it  is  provided, ''  That 
"  all  boods  taken,  or  to  be  taken,  in  pursuance  of  this  act,  shall 
"  not  be  chargeable  with  any  of  the  duties  upon  stamped  vellum, 
"  parchment,  or  paper,  any  law  or  statute  made,  or  to  be  made, 
'*  to  the  contraiy  notwith  stand  tog." 

t  Sect.  64.  By  28  Geo.  3.  c  38.  s.  60.  it  is  further  enacted, 
"  That  in  all  questions,  prosecutions,  suits,  and  informations, 
"  which  shall  happen  to  arise  or  be  commenced,  broi^ht,  sued, 
"  or  prosecuted,  between  or  against  any  person  or  persons  for  any 
"  thing  done  or  committed,  or  neglected  to  have  been  done,con- 
"  trary  to  the  directions,  true  intent,  and  meaning  of  this  act, 
"  touching  or  concerning  the  sheep,  wool,  or  other  articles  htre- 
"  by  prohibited  from  being  exported,  it  shall  not  be  ueceassry  for 
"  the  prosecutor,  or  person  or  persons  commencing,  bringing,  or 
"  prosecuting  any  such  suit,  indictment,  or  information,  nor  shall 
"  he,  she,  or  they  be  obliged  or  required,  upon  any  hearing  or 
"  trial  thereof,  to  prove  that  such  sheep  was  or  were  of  the  breed 
"  of  this  kingdom,  or  that  such  wool  was  of  the  growth  of  this 
"  kingdom,  but  that,  without  any  such  proof,  upon  every  such 
"  hearing  and  trial,  it  shall  be  held,  deemed,  and  taken,  that  such 
"  slieep  was  or  were  of  the  breed  of  this  kingdom,  and  such  woot 
"  of  the  growth  of  this  kingdom,  unless  the  contraiy  shall  be 
"  proved  by  or  on  the  part  of  the  person  or  persons  who  shall 
"  happen  to  be  defendant  or  defendants  in  or  upon  any  such 
"  hearing  or  trial,  any  law  or  usage  to  the  contrary  notwithstand- 
"  ing-" 

t  Sect.  65,  By  28  Geo.  3.  c.  38.  s.  61.  it  is  further  enacted, 
"  That  all  actions,  suits,  prosecutions,  and  infbnnations,  to  be 
"  bad  and  commenced  upon  this,  or  upon  the  said  recited  act  of 
"  the  ninth  and  tenth  year  of  his  late  majesty  King  William 
"  the  Third,  for  or  in  respect  of  any  offence  or  offences  d(»ie  or 
"  committed  against  this  or  the  said  recited  act,  or  for  or  in  re- 
"  gpect  of  any  penalty  or  forfeiture  in  or  by  the  said  acts,  or 
"  either  of  them,  imposed  or  inflicted,  shall  and  may  be  entered 
"  and  prosecuted  (except  where  it  is  in  this  act  otherwise  di- 
"  rected)  in  any  of  his  majesty's  courts  of  record  at  Westminster, 
"  or  in  the  court  of  exchequer  in  Scotland,  or  in  any  court  of 
"  oyer  and  terminer,  great  session,  or  gaol  delivery,  or  at  the 
"  quarter-sessions  of  the  peace,  or  before  any  two  justices  of  the 
"  peace  for  any  county,  city,  or  place  in  this  kingdom,  in  a  snm- 
"  mary  way,  at  the  election  of  the  seizeror  informer,  wherein  no 
**  essoin,  protection,  or  wager  of  law,  shall  be  allowed,  or  any 
"  more  than  one  imparlance." 

t  Sect.  66.  By  28  Geo.  3.  c.  S8.  s.  62.  it  is  provided, 
"  That  no  prosecution  or  information  shall  be  had,  commenced, 
"  brought,  or  proceeded  upon,  before  any  two  such  .justices  of 
'  "  the  peace  in  a  summary  way,  where  the  seizure,  penal^, 
"  or  forfeiture  then  claimed  shall  exceed,  in  the  whole,  the  sum 
"  of  two  hundred  pounds." 
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t  Sed.  67.  .By  28  G^.  S.  c.  38.  ».  6S.  it  is  further  enacted,  j^rtices  to  order 
^  Tk$t  die  said  justiceB  who  shall  be  assembled  at  any  such  teisures  to  be 
"  general  quarter-sessions  of  the  peace,  and  abo  such  aforesaid  publicly  aold» 
two  JMstices,  shall,  and  they  are  hereby  empowered  and  re    {J^teSf^lwdiiH 
quired   to,  order  and  direct  all  such  ships,  vessels,  goods,  tress. 
carriages,  and  cattle,  as  shall  be  by  them  declared  to  be  for- 
feited, and  which  shall  have  been  seized  by  virtue  of  this  or  the 
'*  said  recited  act,  to  be  publicly  sold  to  the  highest  bidder,  at 
*'  such  time  and  place  as  they  shall  think  proper  and  direct ;  and 
'*  also,  by  their  order  or  warrant,  to  levy  all  and  every  the  penal- 
^  ties  and  forfeitures  which  shall  have  been  incurred  by  any 
^  offender  or  offenders  against  this  or  the  said  recited  act,  and 
**  also  all  such  costs  as  shall  have  been  awarded  upon  any  appeal 
^*  touching  the  same^  by  distress  and  sale  of  the  goods  and 
chattels  of  such  offender  or  offenders,  rendering  the  overplus 
(if  any)  to  the  owner  and  owners  of  such  goods  and  chattels, 
after  deducting  the  reasonable  charges  of  such  distress  and 
^  sale/' 

t  Sect.  68.  By  28  Geo.  3.  c.  38.  s.  64.  it  is  further  enacted.  How  penltie* 
••  That  one  clear  moiety  of  the  respective  seizures,  penalties,  and  *^J?  ^  *P" 
''  forfeitures  (except  the  penalties  of  the  bonds)  by  this  act  di-  ^  * 
*'  rected  to  be  inflicted  upon  offenders  against  the  same  (except 
"  such  as  are  by  this  act  otherwise  directed  and  applied)  shall, 
''  when  recovered,  be  paid  and  applied  to  such  person  Or  persons 
"  who  shall  give  such  information  to  any  officer  of  his  majesty's 
customs,  excise,  or  salt  duties,  as  maj^  be  the  means  of  re- 
covering the  same ;  and  that  after  deducting  the  expenses  of 
recovering  such  penalties,  the  remainder  of  the  other  moiety 
^'  shall  be  paid  to  the  officer  or  officers  assisting  in  making  any 
"  such  seizures ;  but  that  in  case  any  officer  or  officers  of  his  ma- 
**  jesty's  customs,  excise,  or  salt  duties,  shall  make  any  of  the 
'*  seizures  herein-before  directed  without  information,  then,  after 
**  deducting  the  expenses  of  recovery  as  aforesaid,  the  remainder 
**  of  such  produce  shall  be  paid  to  the  officer  or  officers  seizing 
**  the  same.'* 

t  Sect.  69*    By  28  Geo.  3.  c.  38*  s.  65.  it  is  further  enacted,  Ptonons  export- 
**  That  it  shall  any  may  be  lawful  to  and  for  any  officer  or  officers  >ng«heep,  &c. 
«  of  his  majesty's  customs,  excise,  or  salt  duties,  constables,  and  S^.^^^ 
'*  other  officer  or  officers  of  the  peace,  and  for  all  persons  acting  who  may  com- 
"  in  their  or  any  of  their  aid  or  assistance,  to  stop,  arrest,  and  de-  mittfaonto 
''  tain  all  and  every  the  person  and  persons  who  shall  be  found  ^ ' 
*'  actually  exporting  or  attempting  to  export,  any  sheep,  wool,  or 
'  any  other  the  said  herein-before  enumerated  articles,  or  who 
shall  be  aiding,  abetting,  or  assisting  in  the  exporting,  or  at- 
tempting to  export  the  same,  or  any  of  them,  and  him,  her,  and 
them,  to  carry  and  convey  before  one  or  more  of  his  majesty's 
justices  of  the  peace  near  to  the  place  where  the  offence  shaU 
be  committed  or  done,  and  the  justice  or  justices  shall,  if  he  or 
^*  they  see  cause,  commit  the  person  or  persons  so  brought  be- 
**  fore  him  or  them  to  the  county  gaol  or  house  of  correction 
*'  until  the  next  general  quarter-sessions  of  the  peace  to  be  holden 
^*  for  the  same  country,  riding,  division,  or  place,  there  to  be  tried 
'^  and  dealt  with  as  by  this  act  is  directed ;  and  the  justices  at 
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"  near,  try,  ana  aeiermine  aii  ana  every  sncn  onence  sua  osences, 

'"and,  upon  conviction  of  the  offender  or  offenders,  to  punish 

"  liim,  her,  or  them  in  manner  herein-before  meationed." 

FtruDicmm;-,     f  Sect.  70.     By  28  Geo.  3.  c.  38.  s.  66.  it  is  further  enacted, 

^8''?^*"'^  "  Th**  ^^  officer  or  officers,  person  or  persona,  who  shall  convey 

„ta, ;-. **   "  any  offender  arrested  by  the  authority  of  this  act  before  a^y 

"justice  of  the  peace  as  aforesaid,  shall,  in  case  such  offei^der 
"  shall  be  committed  to  prison  as  aforesaid,  enter  into  recogi^- 
"  zance  to  bis  said  majes^,  his  heirs  and  successors,  before  su<;li 
"  justice,  in  the  sum  of  forty  pounds,  conditioned  to  appear  at 
"  such  general  quarter-sessions  of  the  peace,  and  to  prosecute 
"  the  person  or  persons  so  committed." 

t  Sect.  71.  Byes  Geo.  3,  c.  38.  s.  67.  it  is  further  enacted, 
."  That  if  it  shall  appear  to  the  satisfaction  of  the  justices  before 
"  whom  any  offenderor  offenders  shall  be  convicted  of  any  of  the 
"  offences  herein-before  mentioned,  for  which  only  a  pecuniary 
"  penalty  is  hereby  imposed,  either  by  the  confession  of  the  par^ 
"  convicted,  or  by  the  testimony  of  a  credible  "witness,  that  su<^ 
"  offender  or  offenders  have  not  nor  hath  goods  or  chattels  suffi.- 
"  cient  to  answer  the  penalty  or  penalties  against  him,  her,  or 
"  them  recovered^  then,  without  giving  any  warrant  for  the  pur^ 
'"  pose,  or  if  such  penalty  or  penalties  cannot  be  wholly  levied  by 
"  virtue  of  the  warrant  or  warrants  which  shall  be  for  that  pur- 
"  pose  issued,  the  justices  who  shall  have  convicted  such  offender 
"  or  offenders,  or  any  'other  two  justices  of  the  same  county,  divi- 
"  aion,  borough,  town,  or  place,  upon  proof  thereof,  shall  and 
"  lawfully  may  commit  every  such  offender  or  offenders  to  th$ 
"  common  gaol  or  house  of  correction  of  the  county  or  place  in 
"  or  for  which  such  justice  or  justices  shall  then  act,  there  to  re- 
"  main,  without  bail  or  mainpnze,  for  any  time  Uotexceeding  thre^ 
"  calendar  months,  unless  the  whole  of  such  penalty  or  penalties 
"  shall  be  sooner  paid." 

t  Sect.  72.  By  28  Geo.  S.  c.  38.  s.  68.  it  is  provided, "  That 
"  if  any  offender  ordered  to  be  committed  to  prison  under  or  by 
"  virtue  of  this  act,  for  any  offence  for  which  a  pecuniary  penalty 
"  alone  is  hereby  imposed,  shall,  before  bis  actual  commitment  to 
"  prison,  procure  security  to  be  given  by  two  sufficient  sureties, 
"  to  the  satishction  of  the  justices  before  whom  he  shall  havi 
"  been  convicted,  for  payment  of  the  penal^  or  penalties  by  faim 
"  incurred,  with  the  charges  incident  to  his  conviction,  within  th6 
"  space  of  fourteen  days,  exclusive  of  the  day  of  conviction,  then 
"  and  in  such  case  it  shall  and  may  be  lawful  for  such  justices  t6 
"  accept  such  security;  and  upon  non-payment  thereof,  at' the 
"  time  stipulated  for  that  purpose,  it  shall  and  may  be  lawful  tt> 
"  and  for  the  same  justices,  or  any  other  two  justices  of  thfe 
"  peace  for  the  same  county,  division,  or  place,  to  cause  the -party 
"  convicted,  and  his  sureties,  to  be  apprehended  by  wairant  or 
"warrants  under  his  or  their  hands  and  seals,  and  them,  and  each 
"  and  every  of  tbem,  to  commit  to  the  common  gaol  or  house  of 
"  correction  of  the  county,  division,  or  place,  in  or  for  which  such 
"justices  shall  act,  for  such  space  of  time  as  the  the  party  con- 
"  vicled  was  subject  and  liable  to  have  been  impriaoued,  in  case 
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V  BO^  snoh  security  had  been  givea,  unfoss  such  i)enal ty  d&d  charges 

'' shall  be  sooner  paid/' 

•  ■ 

t  Sect.  73.  By  28  Geo.  3.  c.  38.  s.  69-  it  is  also  provided^  Appeals  fiote 
*'  That  if  any  person  or  persons  who  shall  be  convicted  of  ai^  MdetoSc^ 
**  of  the  offences  in  this  act  herein-before  mentioned,  shall  think  qluurcer^et- 
'*  himself  <Sr  themselves  aggrieved  by  the  judgment  or  deter*  Moiis,oiitwo 
**  mination  of  such  justice  of  the  peace,  upon  any  complaint  or  f,!^^^^^!^'"^ 
**  infortnation  brought  or  made  before  them,  it  shall  and  may  be  sancet; 
**  lawful  to  and  for  any  such  person  or  persons  to  appeal  to  the 
^  next  general  or  quarter  sessions  of  the  peace  to  be  held  for  the 
'**  .county,  division,  or  place  in  or  for  which  such  justice  or  justices 
*'  shall  have  acted,  such  person  or  p^sons  giving,  and  being 
^  hereby  required  to  ffive,  within  fourteen  days  then  next  after 
'*  such  conviction,  notice  in  writing  to  the  informer  or  informers 
f'  of.  such  appeal)  and  shall  and  do  at  the  time  of  making  such 
**  appeal,  with  two  sufficient  sureties,  enter  into  recognizance^ 
t*  before  the  same  justice  or  justices  of  the  peace,  to  appear  and 
5'  prosecute  such  appeal  at  the  said  general  or  quarter  sessions, 

and  abide  by  the  order  and  determination  of  the  same  court; 

and  to  pay  the  costs  and  charges,  thereby  awarded  against  such 
1'  person  or  persons,  (if  any) ;  and  every  such  appeal  shall,  by  the 
"  said -court  of  general  or  quarter  sessions,  be  examined,  and  the 
f*  circumstances  of  the  case  fully  inquired  into,  and  the  matter 
"  heard  and  determined ;  and  in  case  such  judgment,  determinai- 

tion,  or  conviction,  so  appealed  against,  shall  be  affirmed,  the 

party  so  appealing  shall  pay  unto  the  informer  or  informers 
**  double  costs,  to  be  ascertained  by  the  order  of  the  same  court." 

.   t  Sect.  74.  By  28  Geo.  3.  c.  38.  s.  70.  it  is  also  provided^  ndiftheap- 
<*  That  in  case  the  person  or  persons  so  appealing  shall  pay  the  J^JjJL^Jbe* 

V  penalty  under  any  such  conviction  as  aforesaid  mto  the  hands  ^pljscui^with* 
^  of  the  said  justices  by  way  of  deposit,  or  shall  be  committed  out  sureties. 

"  to  prison,  such  person  or  persons  shall  and  may  appeal  to  the 
**  said  seneral  or  quarter-sessions,  on  his  or  their  entering  (without  - 
'*  sureties)  into  such  recognizances  as  herein-before  mentionecl, 
"  and  remaining  in  prison  in  the  mean  time,  or  depositing  such 
"  penalty  into  the  hands  of  the  said  justices,  there  to  remain 
"  until  the  merits  of  the  said  appeal  shall  be  heard  and  deter- 

•*  mined.'' 

t 

t  Sect.  75.  By  28  Geo.  3.  c.  38.  s.  71*  it  is  further  enacted,  Jostkesmoij 
**  That  every  information  to  be  made  under  this  act  shall  be  made  '^J^*^  ^^' 
**  upon  bath ;  and  that  it  shall  and  may  be  lawful  to  and  for  the  ~ 
''justice  or  justices  before  whom  any  complaint  or  information 
**  sfaaH  have  been  so  made,  to  summon  before  them,  at  the  in- 
stance of  either  party,  any  person  who  shall,  in  their  judgment, 
appear  to  be  a  necessary  witness  for  either  or  any  of  the  said 
"  parties  upon  the  said  complaint  or  information,  to  appear  be- 
**  fore  him  or  them,  at  a  time  and  place  to  be  specified  in  the 
^  summons ;  and  the  person  so  summoned  shall  appear  at  the 
dme  and  place  specified,  and  submit  in  all  things  to  be  examined 
as  a  witness  in  the  premises." 

t  Sect. 
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OFFENCES  AGAINST  PUBLIC  TRADE.    Bk.  1. 


Penalty  on 
receiving  more 
than  the  limited 
fees. 


t  Sect.  76.  By  28  Geo.  3.  c.  38.  s.  72.  it  is  ftnrtlier  enacted, 
**  That  in  case  any  person  or  persons  shall  receive  or  take  any 
**  greater  fees  for  any  sufferance,  license,  or  certificate,  or  other 
**  matter  herein  directed,  than  the  sum  or  fee  herein  for  that  pur- 
pose limited,  the  person  or  persons  offending  therein  shall 
forfeit  and  pay  to  the  party  aggrieved,  the  sum  of  five  shillings 
for  every  one  penny  v^hich  shall  be  taken  over  and  above  the 
''  sum  hereby  allowed  to  be  taken,  and  so  on  after  that  propor- 
**  tion." 


*( 
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Persons  prose- 
cuted to  give 
bail. 
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Actions  to  be 
tried  by  a  jurj 
of  freeholders 
of  a  different 
county  from 
that  wherein 
the  fact  was 
committed. 


If  persons  im- 
prisoned for 
wantof  bail  re- 
fuse to  plead  to 
informations, 
for  one  term, 
judgment  to  be 
entered  against 
them. 


When  there 
have  not  been 
made  any  seis- 
uie  out  of 
which  to  reward 
prosecutors,  the 
commissioners 
of  the  revenue 
to  recompense 
them  as  herein 
mentioned* 


t  SecU  77.  By  28  Geo.  3.  c.  38.  s.  73.  it  is  further  enacted. 
That  in  case  any  person  shall  be  prosecuted  in  any  of  his  ma«- 
jesty's  courts  of  record  at  Westminster  for  any  penal^  incurred 
by  this  act,  a  capias  shall  and  may  issue,  the  first  process  spe- 
cuying  the  sum  of  the  penalty  sued  for,  and  the  person  or  per 
sons  so  sued  shall  be  obliged  to  give  good  and  sufficient  bail 
and  security,  by  natural-bom  subjects  or  denizen^,  to  the 
officer  serving  or  executing  such  process  against  him  or  them, 
to  appear  in  the  court  out  of  which  such  capias  shall  issue,  at 
the  day  of  the  return  of  such  writ,  to  answer  such  suit  or  pro- 
secution, and  likewise  shall,  at  the  time  of  such  appearance, 
give  sufficient  bail  or  security,  by  such  persons  as  aforesaid,  in 
the  said  court,  to  answer  and  pay  the  forfeitures  and  penalties 
incurred  for  such  offence  or  offences,  in  case  he  or  they  shall 
be  convicted  thereof,  or  to  yield  his  or  their  bodies  to  prison.** 

t  Sect.  78.  By  28  Geo.  3.  c.  38.  s.  74.  for  the  better  and  more 
impartial  trials  of  all  actions  and  informations  which  shall  be 
commenced  or  prosecuted  by  virtue  of  this  act,  it  is  further 
enacted,  "  That  such  actions  and  informations  shall  be  tried  in 
**  any  of  his  majesty's  courts  of  record,  by  a  juiy  of  good  and 
"  lawful  freeholders,  to  be  summoned  out  of  any  other  county 
**  than  that  wherein  the  fact  shall  be  committed." 

t  Sect.  79-  By  28  Geo.  3.  c.  38.  s.  75.  it  is  further  enacted, 
**  That  if  any  person  or  persons  shall  be  in  prison  for  want  of 
^^  sufficient  bail  for  any  of  the  pecuniary  penalties  herein-before 
**  inflicted,  and  shall  refuse  to  appear  or  plead  to  a  declaration 
*^  or  information  to  be  delivered  to  such  person  or  persons,  or  to 
the  gaoler,  or  keeper,  or  turnkey  of  the  prison,  at  the  said  prison, 
for  any  of  the  aforesaid  penalties,  for  the  space  of  one  term» 
judgment  shall  be  entered  against  him  by  default." 

t  Sect.  80.  By  28  Geo.  3.  c.  38.  s.  76.  it  is  further  enacted. 
That  if  any  person  or  persons,  offender  or  offenders,  shall  be 
convicted  for  any  of  the  offences  specified  in  this  act,  and  there 
shall  happen  to  have  been  no  seizure  whereby  the  informer  or 
prosecutor  can  be  rewarded,  then,  and  in  such  case,  it  shall 
and  may  be  lawful  for  the  respective  commissioners  of  the  cus- 
toms, excise,  or  salt  duties,  or  other  his  majesty's  revenue,  and 
they  are  hereby  respectively  required  to  cause  one  shilling  per 
pound  weight  for  sdl  such  of  the  said  articles  for  which  such 
offender  or  offenders  shall  be  convicted,  or  the  sum  of  forty 
pounds  in  case  the  quantity  cannot  be  known,  to  be  paid  bj 
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*^  the  receiver-general  of  the  revenue  under  the  management  of 
''  the  respective  commissioners,  out  of  any  public  money  in. his 
^  hands ;  and  the  money  paid  by  any  receiver-general,  cashier,  or 
^  other  officer  as  aforesaid,  shall  be  accepted  of  and  allowed  in 
**  his  account  as  so  much  money  paid  to  his  majesty,  and  every 
<«  such  officer  is  and  shall  be  hereby  discharged  thereof  accord- 
*^  ingly ;  any  law,  custom,  or.  usagie,  to  the  contrary  notwith« 
**  standing/' 

t  Sect.  81.  By  28  Geo,  3.  c.  38.  s.  77.  it  is  provided,  "  That  Pitwccutions  to 
"  no  person  or  persons  whatsoever  shall  at  any  time  hereafter  be  ^^JJ!?*™*** 
**  liable  to  be  prosecuted  for  any  offence,  act,  matter,  or  thing  ^^""' 

"  done  or  committed  contrary  to  this  act,  unless  such  prosecution 
'*  shall  be  commenced  within  the  space  of  three  years  next  en- 
**  suing  the  offence  committed." 

t  Sect.  82.  By  28  Geo.  3.  c.  38.  s.  78.  it  is  further  enacted.  The  first  three 
"  That  the  better  to  encourage  persons  to  discover  the  exporters  P«««>ns  con- 

i*i  1  ii'ttr  J  J  cerned  in  ex- 

**  Of  sheep,  wool,  or  other  the  articles  before  enumerated,  and  porting  sheep, 
"  which  are  hereby  prohibited  from  being  exported,  the  first  three  Sec.  not  beiiig 
"  persons  who  shall  have  been  aiding,  abetting,  or  assisting  in  ^^?^I^?^  ^^ 
*'  carrying  out  or  exporting  of  sheep,  wool,  or  any  of  the  said  theieof,  to  be 
'*  articles,  who  shall  give  information  thereof  to  any  justice  of  the  esenipted  fron 
peace  within  this  kingdom,  whereby  the  punishment  and  penal-  P^u^> 
ties  appointed  by  this   act  mav  be  inflicted  and  recovered, 
the  party  or  parties  so  discovering  (not  being  owner  or  part 
owner  of  the  said  sheep,  wool,  or  other  the  articles  as  afore- 
**  said)  shall  not  suffer  any  of  the  said  penalties  or  punishments 
**  herein-before  mentioned :  provided  always,  that  if  any  owner  and  also  the 
"  of  any  ship  or  vessel,  or  any  master,  commander,  or  mariner,  or  ®7'"?j*'*^*  ** 
''  person  aiding  or  assisting  in  loading  any  ship,  vessel,  or  boat,  jii^^ndi^^ 
knowing  of  such  exportation  of  sheep,  wool,  or  any  of  the  herein  meiH 
articles  before  enumerated,  and  which  are  hereby  prohibited  tioned. 
from  being  exported,  shall,  within  three  months  next  after  the 
knowledge  thereof,  or  after  his  return  into  the  kingdom  of 
Great  Britain,  give  the  first  information  thereof  before  any  of 
**  the  barons  of  the  court  of  exchequer  for  the  time  being,  or  be- 
"  fore  the  head-officer  of  any  port  where  he  shall  first  arrive,  or 
**  before  any  justice  or  justices  of  the  peace,  upon  his  or  their 
**  oath,  of  the  number  and  quantity  of  the  said  articles  so  carried, 
'*  conveyed,  and  transported,  and  by  whom,  where,  and  in  what 
**  ship  or  vessel,  and  shall  enter  into  recognizance  to  his  said 
majesty,  his  heirs  and  successors,  with  two  sufficient  sureties, 
before  any  justice  of  the  peace,  in  the  sum  of  forty  pounds 
each,  piersonally  to  appear  and  give  evidence  of  the  same,  then 
''  such  owner  and  owners,  master,   commander,  mariner  and 
*'  mariners,  or  other  person  or  persons  so  aiding  or  assisting 
'^  therein,  shall  not  be  liable  to  any  of  the  penalties  or  forfeitures 
**  in  this  act  contained  or  enacted  for  the  offence  aforesaid,  but 
**  shall  be,  and  is  and  are  hereby  enabled  to  recover  and  receive 
''  such  benefit  and  advantage  as  is  appointed  to  be  received  and 
"  allowed  by  this  act  on  coijviction  of  such  offenders.*' 

t  Sect.  83.  By  28  Geo.  3.  c.  38.  s.  89.  it  is  further  enacted,  ^^^^^^ 
*f  That  if  any  person  or  persons  who  shall  claim  the  benefit  of  g^^^iainuns 
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the  benefit  of  «  thU  act»  shall,  after  Bach  daim^  bribg  or  commeiice,  or  cawse  to 
officera  &^^  '*  be  brought  or  commenced*  any  action,  plaint*  informmtion,  or 
any  thing  done  "  other  prosecutiou  whatsoever*  against  any  officer  of  his  majesty's 
in  regard  to  <'  navy*  or  in  the  service  of  the  customs*  excise*  or  salt*  or  other 
Ssclranred'*^^  '*  person  who  shall  have  aided  or  assisted  any  such  officer*  for  or 
they  may  plead  ^'  concerning  any  act*  matter  or  thing,  done  or  committed  by  them* 
the  general  f*  or  any  of  them*  on  occasion  of*  or  for  or  by  reason  or  means 
**  of  any  of  the  offences*  frauds*  misdemeanors*  or  other  matters 
or  things  intended  ^to  be  released  and  discharged  by  this  act* 
such  claim  is  and  shall  -be  deemed  to  be  an  absolute  discharge 
and  release  to  every  such  ofiicer*  or  other  person,  pf  and  .from 
''  air  and  every  such  actions*  suits*  and  prosecutions;  and  such 
''  officer  and  other  person  may  plead  the  general  issue*  and  give 
"  the  special  matter  in  evidence;  and  the  said  officer  or  oUier 
'*  person  shall  recover  his  costs  of  suit  against  the  person  or  per* 
**  sons  so  bringing  or  coounencing  such  action  or  prosecution**' 


usoe. 


ti 


Act  not  i»  ex-        f  Sect.  84.  By  28  Geo.  3.  c.  38.  s.  90.  it  is  provided*  "  That 

trad  to^difl-  u  nothing  in  this  act  contained  shall  extend*  or  be  construed  to 

wisureofi^ool,  ^  extend*  to  discharge  or  release  any  seizures  of  wool*  or  any 

&C.  or  any  pro-  '^  Other  the  said  herein-before  enumerated  articles*  or  of  any 

?*^^"  °^ V  "  ships*  vessels*  boats*  horses*  waggons*  carts*  carriages*  or  other 

in  rapecf  to  ''  thin^  whatsoever*  or  any  prosecution  now  depending  for  the 

sQch  parts  of  '^forfeiture  of  such  wool,  or  any  other  the    said  herein-bo- 

fines  as  belong  «*  fore  enumerated  articles*  ships*  vessels*  boats*  horses*  wtt- 

to  the  informer;.^.  .  .  *l      !l*  j  4,  ^      e 

'  /'  gons*  carts,  carnages*  or  other  thmg,  under  any  act  or  acts  of 
**  parliament  now  in  force  ^against  the  exportation  of  live  sheep* 
"  wool*  or  an^  other  the  said  herein-before  enumerated  article.a» 
1  '*  nor  to  acquit*  release*  or  discharge  any  judgment  or  judgments* 

*•    ■  **  where  the  monies  or  other  things  recovered  have  been  actually 

"  levied*  or  the  body  or  bodies  of  the  offender  or  offenders  now 
''in  custody*  or  which  have  been  taken  in  execution  before  the 
making  of  this  act*  nor  to  acquit*  release*  or  discharge  any  in- 
formation which  has  been  already  entered*  or  any  action  or  suit 
which  has  been  already  commenced  or  brought  against  any  pec- 
son  or  persons  for  the  recovery  of  any  penalty*  fine*  or  forfeiture* 
incurred  by  any  offence  committed  by  him  or  them  against  any 
such  act  or  acts  of  parliament*  verdict  or  verdicts  obtained*  or 
judgment  or  judgments  recovered  thereon*  in  respect  to  such 
part  thereof  as  belongs  to  or  has  been  usually  allowed  and  paid 
to  the  officer  of  his  majesty's  nav^*  or  in  the  service  of  the  ctia- 
"  toms*  excise*  or  salt*  (at  whose  instance  the  prosecution  is  or 
"  was  carried  on*)  according  to  the  mode  in  which  such  suit  or 
bat  sQch  suiu     ^'  suits  hath  or  have  been  commenced  and  carried  on ;  but  such 
may  be  pro-      "  information*  suit*  verdict  or  verdicts*  or  Judgment  or  judgments* . 
c     ed  on.        ^  ^^^^  and  may  be  proceeded  upon  as  originally  commenced*  en- 
tered, and  proceeded  upon,  without  any  alteration  in  the  pro- 
ceedings upon  such  information*  suit*  verdict  or  verdicts*  judg- 
ment or  judgments*  for  the  recovery  in  due  course  of  law  of 
such  part  of  the  penalty  or  forfeiture  incurred,  as  belongs  to  or 
has  been  usually  allowed  and  paid  ^o  such  officer  of  his  ma- 
^'  jesty's  navy*  or  in  the  service  of  the  customs*  excise*  or  salt,  at 
"  whose  instance  the  prosecution  is  or  was  carried  .on*  according 
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t  Sect.  85.  By  38  Geo.  3.  c.  38.  s.  91.  it  is  further  enacted,  lio^tiiioD  <>r 
"  That  ID  case  any  actioD,  suit,  or  iufonnation  shall  be  com- 
"  menced,  brought,  and  prosecuted  on  account  of  the  seizure  of 
"  any  ship,  vessel,  or  boat,  waggoDt  cart,  carriage,  horse,  or  other 
"  beast  of  burthen,  or  of  any  sheep,  wool,  woolfels,  woolftocks, 
"  mortllngs,  shortlings,  worsted,  bay,  or  woollen  yam,  cruels,  or 
"  wool  slightly  manufactured,  or  mattresses  or  beds  stuffed  with 
"  combed  wool,  or  wool  fit  for  combing  or  carding,  fullers'  eardt, 
"  fulltjig-clay,  or  tobacco-pipe  clay,  as  illegally  carried  or  ex- 
"  ported,  or  intended  or  attempted  to  be  exported,  or  for  any 
**  matter,  caose,  or  thing  done,  committed,  or  executed  by  virtue 
"  of  this  act,  or  any  clause  or  article  herein  contained,  such  action 
"  shall  be  commenced  within  sis  months  after  the  fact  committed, 
"  and  not  afterwards,  and  shall  be  laid  in  the  proper  county  where 
"  the  tact  was  done  or  committed ;  and  the  person  or  persons  so 
"  sued  may  file  common  bail,  or  enter  a  common  appearance, 
"  and  plead  the  general  issue,  not  guil^,  and  may  give  this  act,  Ceneml  ij»ae. 
"  and  ^e  special  matter,  in  evidence  at  the  trial,  and  that  the 
"  same  was  done  in  pursuance  and  by  the  authority  of  this  act : 
"  and  if  upon  the  trial  it  shall  appear  to  be  so  done,  the  jury  shall 
"  find  for  the  defendant  or  defendants ;  and  in  such  case,  or  if 
"  ^le  said  plaintiff  or  plaintiffs,  or  prosecutors,  shall  become  non- 
"  suit,  or  suffer  discontinuance,  or  if  upon  demurrer  judgment  be 
"  given  against  the  plaintiff,  the  defendant  or  defendants  in  any  ~..      ^ 
"  such  esse  shall  recover  treble  costs,  which  he  or  they  shall 
"  sustain  by  his  or  their  defence  to  such  action  or  suit ;  and  that  „.         ^ 
"in  case  any  information  shall  be  commenced  and  brought  to  tof»mn,a 
"  trial  on  account  of  any  seizure  which  shall  be  made  under  or  fBidictbefouad 
•"  by  virtue  of  this  act,  wherein  a  verdict  shall  be  found  for  the  ^^h'J^S' 
"  clumer  thereof,  and  it  shall  appear  to  the  judge  or  court  before  ^titled  u  cotti 
"  whom  the  same  shall  be  tried  that  there  was  a  probable  cause^  if  tbne  m*  ■ 
"  of  seizure,  the  judge  or  court  before  whom  the  said  informa-  ^^|!^„^^ 
•*  tion  shall  be  tried,  shall  certify  on  the  record  that  there  was  a  ^e.        ' 
"  probable  cause  for  the  prosecutor  making  such  seizure,  in  such 
"  case  the  defendant  shall  not  he  entitled  to  any  costs  of  suit 
**  whatever,  nor  shall  the  person  or  persons  who  made  any  such 
"  seizure  be  liable  to  any  action,  indictment,  or  other  suit  or  pro- 
'  secution,  on  account  thereof;  and  that  in  case  any  acUon,  in- 
**  dictment,   or   other  prosecution,   shall   he   commenced   and 
"^  brought  to  trial   against  any  person  or  persons  whatsoever, 
"  which  shall  be  made  under  or  by  virtue  of  this  act,  wherein  a 
"  verdict  shall  be  given  against  the  defendant  or  defendants,  if 
''  the  court  or  judge  before  whom  such  action  or  prosecution 
"  shall  be  tried  shall  certify  on  the  said  record  that  there  was  a 
"  probable  cause  for  such  seizure,  then  the  plaintiff,  besides  tht^ 
"  ship  or  goods  which  shall  happen  to  be  seized,  or  the  value 
*'  thereof,  shall  not  be  entitled  to  above  two-pence  damages,  nor 
"  to  any  costs  of  suit,  nor  shall  the  defendant  in  such  prosecution 
"  be  fined  one  shilling." 

■  i  Sect 


£ii!"°  ^  "  ^  j'"'y  ^'^  ^^  summoned  out  of  another  county  than  that  where 
"  the  ^t  was  committed,"  means  tbat  the  trial  aball  be  had  in 
another  county. 

Dyer  v.  Huu-       f  Sect.  87-  It  ia  also  decided,  upoa  the  said  statute,  28  Geo.  3. 
wortti,  3  Tern    c.  38.  S.31.  that  the  courtoutofwliich  the  record  issues  is  to  give 
^'  ''         judgment,  and  not  the  court  of  ninjinus  where  it  is  tried. 

STttmRep.         "*"  ^^i*' 88.  It  is  also  decided.  Upon  the  28  Geo.  3.  c.  38.8.'31. 
«ii,  that  it  is  an  offeuce  to  press  together  yam  made  of  wool. 

t  Sect.  89.  It  also  seems,  that  a  declaratioD  or  information  oo 
611?"'''     ^     ^'^  statute  need  not  aver  that  the  pretended  manufacture  was  ia 
such  a  state  as  might  be  reduced  to  and  used  as  wool  again. 

3.  Fraudulent  Bankruptcy. 

Buinipt.  not  t  *"*'  '•  B?  5  Geo.  2.  c.  30.  s.  1.  it  is  recited,  "  That  bank- 
inriendering'  rupts  have  not  only  refused  to  surrender  themselves  to  the 
withbbrtj-two  commissioners,  and  to  discover  and  deliver  up  their  estate  and 
'*  *"  '  effects  to  the  said  commissioners  for  the  benefit  of  their  creditors, 
but  have  carried  away  and  concealed  the  same  in  such  manner, 
that  the  said  commissioners  have  not  been  able  to  seize  the  same, 
to  the  manifest  wrong  and  injury  of  their  creditors,  and  to  the 
great  discouragement  of  trade  ■"  and  enacted,  "  That  if  any  per- 
"  sou  or  persons,  who  shall  become  bankrupt,  and  agaiuat  whom 
"  a  commission  of  bankrupt  under  the  great  seal  of  Great  Britaia 
"  hath  been  awarded  and  issued  out,  whereupon  the  person  or 
"  persons  against  whom  such  commission  hath  issued  or  shalL 
"  issue,  have  or  hath  been  or  shall  be  declared  bankrupt  or  bank-. 
"  rupts,  shall  not  within  forty-two  days  after  notice  thereof  in 
"  writing,  to  be  left  at  the  usual  place  of  abode,  to  such  person 
"  or  persons,  or  personal  notice,  in  case  such  person  or  persona 
"  be  then  in  prison,  and  notice  given  in  the  London  Gazette, 
"  that  such  commission  or  commissions  is,  are,  or  have  been 
"  issued,  and  of  the  time  and  place  of  a  meeting  of  the  com-i 
"  missioners  therein  named,  or  the  major  part  of  them,  surrender 
"  him,  her,  or  themselves  to  the  qaid  commissioners  named  in 
"  the  said  commission,  or  the  major  part  of  them,  and  sign  or 
"  subscribe  such  surrender,  and  submit  to  be  examiued  irom- 
"  time  to  time  upon  oath,  or,  being  of  the  people  called  quakers, 
"  upon  the  solemn  affirmation  by  law  appointed  for  such  people, 
"  by  and  before  such  commissioners,  or  the  major  part  of  them, 
"  by  such  commission  authorized,  and  in  all  things  conform  to 
eonfonidDE  lo  "  ^^  several  statutes  already  made  and  now  in  force  concerning 
the  itetaiM,  "  bankrupts ;  and  also  upon  such  his,  her,  or  their  examination 
"  fiilly  and  truly  disclose  and  discover  all  his,  her,  or  their  effects 
"  and  estate  real  and  personal,  and  how  and  in  what  manner,  to 
"  whom  and  upon  what  consideration,  and  at  what  time  or  times, 
"  he,  she,  or  they  have  or  hath  disposed  of,  assigned  or  traus- 
"  ferred  any  of  his,  her,,  or  their  goods,  wares,  merchandizes, 
''  monies,  or  other  estate  and  effects  (and  all  books,  papers  and 
"  writings  relating  thereunto)  of  which  be,  she,  or  they  was  or 

"  were 
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''  were  possessedy  or  in  or  to  which  he»  she,  or  they  was  or 
"  were  any  ways  interested  or  intitled,  or  which  any  person  or 
^  persona  had,  or  hath  or  have  had  in  trust  for  him,  her,  or  them, 
**  OT  for  his,  her  or  their  use,  at  any  time  before  or  after  the 
'"  issuing  of  the  said  commission,  or  whereby  such  person  or  per- 
"  sons,  or  his>  her,  or  their  family  or  famikes,  hath  or  have,  or 
may  have  or  expect  any  profit,  possibility  of  profit,  benefit  or 
advantage  whatsoever,  except  only  such  part  of  his,  her,  or  their 
^*  estate  and  effects  as  shall  have  been  really  and  bonajide  before 
sold  or  disposed  of  in  the  way  of  his,  her,  or  their  trade  and 
dealings ;  and  except  such  sums  of  money  as  shall  have  been 
laid  out  in  the  ordinary  expense  of  his,  her,  or  their  family  or 
families ;  and  also  upon  such  examination  deliver  up  unto  the 
said  commissioners  by  the  said  commission  authorized,  or  the 
major  part  of  them,  all  such  part  of  his,  her,  or  their  the  said 
*'  bankrupt's  goods,  wares,    merchandizes,  money,  estate,   and 
'^  eflfects,  and  all  books,  papers,  and  writings,  relating  thereunto, 
'*  as  at  the  time  of  such  examination  shall  be  in  his,  her,  or  their 
possession,  custody,  or  power  (his,  her,  or  their  necessaiy  wear- 
mg  apparel,  and  the  necessary  wearing  apparel  of  the  wife  and 
children  of  such  bankrupt  only  excepted) ;  then  he,  she,  or 
they,  the  said  bankrupt  or  bankrupts,  in  case  of  any  default  and 
wilful  omission  in  not  surrendering  and  submitting  to  be  examined  ^^  embessling 
as  aforesaid,  or  in  case  he,  she,  or  they  shall  remove,  conceal,  goods  to  the 
or  embezzle  any  part  of  such  his,  her,  or  their  estate  real  or  "^^^^^ 
personal,  to  the  value  of  twenty  pounds^  or  any  books  of  account,  ^^^     ^^* 
**  papers  or  writings  relating  thereto,  with  an  intent  to  defraud 
''  his,  her,  or  their  creditors  (and  being  thereof  lawfully  convicted 
**  byindictment(l)  or  information), shall  be  deemed  and  adjudged 
to  be  guilty  of  felony,  and  shall  suffer  as  felons,  without  benefit  ooodsof  bank- 
of  clergy,  (2)  or  the  benefit  of  any  statute  made  in  relation  to  ruptsoon- 
felons ;  and  in  such  cases  such  felon's  goods  and  estate  shall  go  4f™^^^^ 
**  and  be  divided  among  the  creditors  seeking  relief  under  such       c^"^^"- 
commission ;  any  law,  usage,  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding/' 

-^  Sect.  9,.  By  5  Geo.  2.  c.  SO.  s.  2.  it  is  provided,  **  That  the  Komberand 
aaid  commissioners,  authorized   as  aforesaid,  shall  appoint,  luutatioaof 
within  the  said  forty-two  days  so  appointed  as  aforesaid  for  ^  ^'^' 
th^  bankrupt  to.  surrender  and  conform  as  aforesaid,  not  less 
"  than  three  several  meetings  for  the  purposes  aforesaid,  the  last 
"  of  which  shall  be  on  the  forty-second  day  hereby  limited  for 
**  such  bankrupt's  appearance ;  except  on  commissions  already 
''  issued  since  the  fourteenth  day  of  May,  one  thousand  seven 
''  hundred  and  twenty-nine,  where  the  person  or  persons  against 
''  whom  such  commission  issued  has  or  have  before  surrendered 
**  and  submitted  to  be  examined ;  in  which  case  the  said  com<- 

'*  missioners 
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(1)  Tbb  wofd  was  printed  **  jodgmenr  in  noit 
of  the  editions  of  the  Statotei,  but  upon  reference  to 
the  Parliamentary  Roll  it  was  found  to  be  properly 
"  indictment"—!  Taunton,  71. 

(t)  By  Stat.  1  Geo.  4.  c.  115.  s.  1.  so  much  of 
6  Geo.  S.  as  inflicts  the  punishment  of  death  is 
repealed,  and  by  sect.  2.  it  u  enacted,  *'That  the 
"•  persons  guilty  of  the  above  offance  shall  be  liable. 


*'  to  be  transported  beyond  the  seas  for  life,  or  for 
"  such  term,  not  less  than  seven  vean,  as  the  court 
J*  before  whicb  sudi  persons  shall  be  convicted 
"  shall  adjudge  ;  or  shall  be  liable,  m  case  the  said 
"  court  shall  Siink  fit,  to  be  imprisoned  only,  or  im- 
**  prisoned  and  kept  to  hard  labour  in  the  oommoa 
*'  eaol,  penitentiary  house,  or  house  of  coirectioo, 
"  tor  any  term  not  exceeding  seven  yean.'* 
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£x  parte  lin- 

gard, 

1  Atk«S40. 


<f  ini88toiier§»  trathorized  as  afiM^esaM,  sfiaH  appoint  otij  ene 
*'  sitting  more  for  the  purposes  aforesaid,  unless  the  aasigsee  or 
''  assignees  of  the  estate  of  such  bankrupt  shall  think  more  sittiagr 
'*  necessary,  and  desire  the  same,  and  three  weeks*  notice  at  least 
"  shall  be  given  in  the  London  Gazette  of  the  time  and  place  of 
"  such  meetings/' 

LordChanoeUor      f  Sect.  3.  By  5  Geo.  2.  c.  30.  s.  3.  it  is  also  provided,  "  That; 

^  f^"^^****  '*  **  ^^*"  *"**  ™*y  ^^  lawful  to  and  for  the  lord  chancellor  or  lord, 
deling.  '  ''  keeper,  or  commissioners  for  the  custody  of  the  great  seal  o^ 

**  Great  Britain  for  the  time  being,  to  enlarge  the  time  foy. 

**  such  person  or  persons  surrendering  him,  her,  or  themselves,^ 

**  and  disclosing  and  discovering  his,  her,  or  their  estate  and, 

**  effects  as  aforesaid,  as  the  said  lord  chancellor,  lord  keeper,  or. 

^'  such  commissioners  shall  think  fit,  not  exceeding  fifty  days,  to, 

^  be  computed  from  the  end  of  the  said  forty-two  days,  so  as. 

**  such  order  for  enlarging  the  time  be  made  by  the  said  Ion). 

**  chancellor,  lord  keeper,  or  such  commissioners,  six  days  af. 

'*  least  before  the  time  on  which  such  person  or  persons  was  ox. 

"  were  so  to  surrender  him,  her,  or  themselves,  and  make  sucl^, 

"  discovery  as  aforesaid." 

t  Sect.  4.  It  seems  to  be  clearly  agreed,  that  a  bankrupt's  wife* 
cannot  be  examined  on  the  part  of  the  prosecution  on  an  indict*'' 
pient  for  this  offence. 

i*  Sect.  5.  It  seems  also,  that  if,  between  the  opening  of  the 
commission  and  the  time  appointed  for  the  bankrupt's  surrender,, 
the  commissioners,  on  the  examination  of  witnesses,  have  reason 
to  believe  that  he  is  secreting  his  effects,  they  may,  after  his  re-, 
fusal  to  attend  their  summons  to  surrender,  immediately  certify, 
the  fact  to  a  judge  of  the  King's  Bench,  who  may  ^rant  his  war^ 
rant  for  apprehending  the  bankrupt,  and  committing  him  to. 
Newgate. 

t  Sect.  6.  It  is  clear,  however,  that  a  bankrupt  examined  be^ 
fore  the  commissioners  is  not  bound  to  answer  any  thing  which' 
tends  to  accuse  himself. 

t  Sect.  7.  It  is  agreed,  that  the  court  of  Chancery  will  not  lend- 
its  aid  to  a  prosecution  on  this  statute,  by  ordering  the  clerk 
under  the  commission  to  attend  the  trial  and  produce  the  pro** 
ceedings. 

4.  OfFrauduknt  Insolvency. 

Creditor  ma^  By  28  Geo.  2.  c.  13.  s.  39.  it  is  recited,  *'  That  several  per-* 
sraeTuT^liVer  *^°*  ^^^  ^^  prisoners  for  debt  choose  rather  to  continue  in 
in  a  schedule  of  prison,  and  spend  their  substance  there,  than  discover  and  deliver 
his  estate  aDd  np  to  their  Creditors  their  estates  or  effects,  in  order  to  the  satis- 
faction of  their  just  debts:"  and  therefore  enacted,  ''  That  it 
''  shall  and  may  be  lawful  to  or  for  any  one  or  more  of  the  cre- 
"  ditors  of  any  prisoner,  npon  twenty  days'  notice  in  writing  to  be 
given  to  such  prisoner,  and  the  person  in  whose  custody  he  or 
she  is,  to  require  the  sheriff  or  sheriffs,  gaoler  or  gaolers,  or 
keeper  of  the  prison  wherein  such  prisoner  is  detained,  to 
'  bring  such  prisoner  before  the  justices,  at  their  next  general  or- 

'  quarter-sessions 
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-"  together  with  a  copy  or  copies  of  the  cause  or  causes  of  his  or 

"  her  detainer;  aod  such  prisoner,  coming  before  such  justices, 

f  at  their  said  general  or  quarter-sessions  held  as  aforesaid,  shall, 

"  at  the  desire  of  any  one  or  more  of  his  or  her  creditors,  at 

"  whose  suit  he  or  she  appears  to  be  detained,  be  obliged  to 

"  deliver  in  upon  oath,  and  subscribe  the  like  schedule  of  his  or 

"  her  estate  or  effects,  to  be  vested,  assigned,  and  equally  divided, 

"  for  the  benefit  of  his  or  her  creditors,  in  like  manoer  as  persoiis 

"  desiring  to  take  the  benefit  of  this  act  are  required  to  do,  sub- 

"  ject  to  the  same  penalty  of  being  adjudged  a  felon,  and  suffer- 

"  mg  as  such,  without  benefit  of  clergy,  on  conviction  of  wilful 

"  peijury  therein,  as  the  said  other  prisoners  are  hereby  subjected 

'*'  to;  and  shall,  upon  such  discovery,  to  the  satis&ction  of  the  I*nioiier making 

"  said  justices,  in  their  said  general  or  quarterns esMons  held  as  j-l^'Ji"'* 

"  aforesaid,  or  the  major  part  of  tliem,  be  dischai^ed  and  set  at 

"'  liberty,  in  the  same  manner,  and  with  the  same  benefit  of 

"  making  use  of  their  discharge,  as  is  hereby  provided  for  pri- 

"  Boners  seeking  their  discharge  under  this  act;  and  if  any  such 

"  prisoners,  so  brought  up  as  aforesaid,  shall  neglect  or  refuse  to  O"  nAiut  to 

"  deliver  ui  and  subscribe  such  schedule  within  fbur  days,  he,  J^^'J""* 

"  she,  or  they  so  neglecting  or  refusing,  shall,  upon  conviction  fekKi, 

"  thereof,  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as 

"  a  felon,  without  benefit  of  clei^." 

And  by  the  insolvent  act  of  the  1  Geo.  4.  c.  1 19.  by  which  a 
prisoner  seeking  to  obtain  bis  release  from  prison  under  the  pro- 
visions of  that  act,  is  directed  to  make  out  a  schedule  of  all  his 
property,  it  is  enacted  by  s.  23.  "  If  any  prisoner  shall,  with  in- 
"  tent  to  defraud  his  creditors,  wilfully  and  fraudulently  omit  in 
"  his  schedule,  as  finally  amended  and  filed  in  the  said  court  a^ 
"  the  time  of  the  order  for  his  discharge  from  actual  custody,  arty 
"  effects  or  proper^  whatsoever,  or  retain  or  escept  out  of  the 
"  schedule,  as  wearing  apparel,  bedding,  working  tools,  and  other 
"  necessaries,  more  in  value  than  twenty  pounds,  every  such  pei^ 
"  son  BO  offending,  and  any  person  aiding  and  assisting  him  to 
"  do  the  same,  snail,  upon  being  thereof  convicted  by  due  course 
"  of  law,  be  adjudged  guilty  of  a  misdemeanour,  and  tfaereupon 
"  it  shall  and  may  be  lawful  for  the  court  before  whom  any  such 
"  offender  shall  have  been  so  tried  and  convicted,  to  sentence 
"  such  offender  to  be  imprisoned  and  kept  to  hard  labour  for  any 
"  period  of  time  not  exceeding  three  years." 

5.  Seducing  Artificers. 
Sect.  I.  By  5  Geo.  1.  c  87.  s.  1.  it  is  recited,  that  "  Whereas  fi^uf^ . 
divert  flt-disposed  persons,  as  well  foreigners  as  subjects  of  this  tiding  Kiih.ot 
kingdom,  by  confederacy  with  foreigners,  have  of  late  drawn  away  ""^^Jjc^'to 
and  transported,  and  have  also  made  divers  attempts  to  entice,  go  into  > 
draw  away,  and  transport,  several  artificers  and  manufacturers  of  nreign  conntrf, 
and  in  wool,  iron,  steel,  brass  and  other  metals,  clockmakers,  jj^^,^^)^ 
watchmakers,  and  divers  other  manufacturers  of  Great  Britain,  £ioo  for  the 
out  of  hu  majesty's  dominions  into  foreign  countries,  by  entering  £■>*  offence, 
nto  contracts  .wuh  them  .to  give  them  greater  wages  and  advan-  ^^f™*^' 

'  -  tagea  three  moiiOi*i 
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tages  than  they  have  or  can  reasonably  expect  within  tlnp  lung-* 
doniy  and  by  making  them  large  promises,  and  using  other  arts 
to  inveigle  and  draw  them  away:  and  whereas  there  is  great 
danger  that,  by  means  of  these  and  such  like  practices,  many 
great  and  profitable  branches  of  the  trades  and  manufactures  of 
this  kingdom  may  be  transplanted  into  foreign  countries:"  there* 
fore,  for  the  preventing  the  like  practices  for  the  future,  be  it 
enacted,  *^  That  if  at  any  time  hereafter  any  person  or  persons 
''  shall  contract  with,  entice,  endeavour  to  persuade  or  solicit, 
'  any  manufacturer  or  artificer  of  or  in  wool,  iron,  steel,  brass,  or 
any  other  metal,  clockmaker,  watchmaker,  or  any  other  artificer 
or  manufacturer  of  Great  Britain,  to  go  out  of  this  kingdom 
**  into  any  foreign  country  out  of  his  majest/s  dominions,  and 
"  shall  be  lawfully  convicted  thereof  upon  any  indictment  or  in-^ 
*'  formation  which  shall  be  preferred  or  brought  against  him  or 
''  them  in  any  of  his  majesty's  courts  at  Westminster,  or  at  the 
**  assizes  or  general  gaol-delivery  or  quarter^sessions  of  the  peace 
**  for  the  county,  riding,  or  division,  where  such  offence  shall  be 
"  committed,  the  person  and  persons  so  convict  shall  be  fined  any 
"  sum  not  exceeding  one  hundred  pounds  for  such  first  offence^ 
according  to  the  discretion  of  the  court  in  which  such  convic- 
tion shall  be,  and  shall  be  imprisoned  fox  the  space  of  three 
^*  months,  and  until  such  fine  shall  be  paid :  and  if  any  person  or 
And  for  flie  se-  ''  persons,  having  been  once  convict  as  aforesaid,  shall  offend 
cond  offence      «<  again,  and  be  so  convict  a  second  time  of  the  like  offence,  then 

ms^^ondly  "  ^^^  ^"  ^^^^  ^*^®  ^^^  person  so  convict  a  second  time  shall  be 
and  imprifloned  *^  fined  at  the  discretion  of  the  court  where  such  conviction  shall 
for  twelve  **  {)e,  and  be  imprisoned  for  twelve  months,  and  until  such  fine 
"«»"*»'••  «  shall  be  paid." 

Prosecation  in  Sect»  £.  By  5  Geo*  I .  c.  27.  s.  2.  it  is  "  Provided  neverthe* 
2E.*^S»°*^*^*  "  less,  that  no  person  or  persons  shall  be  prosecuted  for  any  of 
fem^  ^    '       **  ^^  offences  aforesaid,  unless  such  prosecution  shall  be  begun 

''  within  the  space  of  twelve  months  next  after  such  offence  shall 

**  be  committed." 

After  May  1,         Stct,  3.  By  5  Geo.  1,  c.  27-  s.  3.  it  is  further  enacted,  "  That 

1719,  any  ard-  «« jf  ^,^y  ^^f  |jjg  majesty's  subjects  within  this  kingdom,  being  such 

aforagn^  ^^  **  artificer  or  manufacturer  as  aforesaid,  shall,  at  any  time  after 

country,  there    *'  the  first  day  of  May,  1719,  go  into  any  country  out  of  his 

tod*^  Mid  ^*t    "  majesty's  dominions,  there  to  use  or  exercise,  or  to  teach,  any 

Ktarning  in  six  ''  of  the  said  trades  or  manufactures  to  foreigners,  or  in  case  any 

months  after      **  qI  his  majesty's  subjects  now  being,  or  who  hereafter  shall  be, 

him"b**^^^  _  '*  in  any  such  foreign  country  out  of  his  majesty's  dominions  as 

batsador,  &c  ~  '^  aforesaid,  and  there  using  or  exercising  any  of  the  said  trades 

shall  be  incapa-  **  or  manufactures  herein-before  mentioned,  shall  not  return  into 

«r  te***^'°^    "  this  realm  within  six  months  next  after  warning  shall  be  given 

'  ''  to  him  by  the  ambassador,  envoy,  resident,  minister,  or  consul 

''  of  the  crown  of  Great  Britain  in  the  country  in  which  such 

''  artificer  shall  be,  or  by  any  person  authorized  by  such  ambas* 

**  sador,  envoy,  resident,  minister,  or  consul,  or  by  one  of  his 

majesty's  secretaries  of  state  for  the  time  being,  and  from 

thenceforth  continually  inhabit  and  dwell  within  this  realm; 

**  then  and  in  such  case  every  such  person  or  persons  shall  be 

'^  from  thenceforth  incapable  of  takmg  any  legacy  that  shall  be 

''  devised 
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^  deraad  to  him  within  this  kingdom,  6r  of  being  an  executor  or 

"  administrator  to  any  person  or  persons  within  this  kingdom; 

*'  and  shall  be  incapable  of  taking  any  lands,  tenements,  or  here- 

**  ditaments,  within  this  kingdom,  by  descent,  devise,  or  purchase; 

^  and  also  forfeit  all  his  lands,  tenements,  and  hereditaments.  Forfeit  all  his 

**  goods»  and  chattels  within  this  kingdom,  to  his  majesty's  use;  }j^^*'  ^^  ^^ 

*'  and  shall  from  thenceforth  be,  and  be  deemed  and  taken  to  be,  aiiei^"^  *° 

*'  an  alien,  and  shall  be  out  of  his  majesty's  protection." 

Sect.  4.  By  5  Geo.  1.  c.  %1.  s.  4.  it  is  further  enacted,  "  That  Justices  of 
**  from  and  after  the  said  first  day  of  May,  1719,  upon  complaint  pc«ce  m«y,  on 
made  upon  oath  before  any  justice  or  justices  of  the  peace,  off!cn<»i|rainst'^ 
that  any  person  or  persons  is  or  are  endeavouring  to  seduce  or  this  act,  issne 
*'  draw  away  any  such  manufacturer  or  artificer  as  aforesaid  out  their  wariant  for 
*'  of  his  majest/s  dominions,  for  any  the  purposes  aforesaid,  or  jng  ^Se  oT  ' 
''  that  any  such  manufacturer  or  artificer  as  aforesaid  hath  con-  fender,  and  bind 
"  tracted,  promised,  or  is  preparing,  to  go  out  of  his  majesty's  ^""  *J*  appear 
"  dominions  for  any  of  the  purposes  aforesaid,  then  and  in  such  5^|    •»»«•» 
^  case  it  shall  and  may  be  lawful  to  and  for  the  justice  or  justices 
of  the  peace  unto  whom  such  complaint  shall  be  made,  to  send 
forth  his  warrant  to  bring  the  person  and  persons  so  com- 
**  plained  of  before  him  or  &em,  or  some  other  of  his  majesty's 
**  justices  of  the  peace  for  the  same  county,  riding,  division,  or 
"  city:  and  if,  when  such  person  or  persons  shall  be  so  brought 
**  before  such  justice  or  justices,  it  shall  appear  to  such  justice  or 
'*  justices,  by  the  oath  or  oaths  of  one  or  more  credible  witness 
or  witnesses,  or  by  the  confession  of  the  party  or  parties  so 
brought  before  him  or  them,  that  the  party  so  complained  of 
was  guilty  of  any  of  the  said  offences,  then  and  in  such  case  it 
shall  and  may  be  lawful  to  and  for  such  justice  and  Justices  to 
"  bind  the  person  so  charged  to  appear  at  the  next  assizes,  gene- 
''  ral  gaol-delivery,  or  quarter-sessions  of  the  peace,  for  the 
**  county,  city,  riding,  or  division,  where  such  offence  shall  be 
''  committed,  to  answer  the  premises,  with  reasonable  sureties 
**  for  such  his  appearance ;  and  in  case  such  person  or  persons  Personsrefiuing 
'*  shall  refuse  or  neglect  to  give  such  security,  thfen  and  m  silch  to^vcauchae- 
^  case  it  shall  and  may  be  lawful  to  and  for  such  justice  and  jus-  ^^^^^^ 
**  tices  to  commit  the  person  or  persons  so  refusing  to  the  county 
^*  gaol,  there  to  be  kept  until  the  next  assizes  or  next  quarter- 
"  sessions  of  the  county,  city,  riding,  or  division,  where  such 
'^  commitment  shall  be,  at  the  election  of  such  justice  of  the 
*^  peace,  and  until  he,  she,  or  they,  shall  be  dehvered  by  due 
**  course  of  law;  and  in  case  any  such  artificer  or  manufacturer  Persons convict- 
**  shall  be  convict,  upon  any  indictment  to  be  preferred  against  ^  *^.^  g>v« 
"  him  at  such  assizes  or  general  gaol-deliveiy,  or  quarter-sessions  d^^part^^^^^ 
^  of  the  peace,  as  aforesaid,  of  any  such  promise  or  contract,  or  dom,  or  be  im- 
**  preparation  to  go  abroad  beyond  the  seas,  for  any  of  the  pur-  piwooed  till 
"  poses  aforesaid,  then  and  in  such  case  the  person  so  convict  rivcnT*"^*^ 
**  shall  give  such  security  to  his  majesty,  his  heirs,  and  successors, 
^*  not  to  depart  out  of  his  majesty  s  dominions  for  any  of  the  pur- 
*^  poses  aforesaid,  as  such  court  shall  think  reasonable,  and  shall 
''  be  imprisoned  until  such  security  shall  be  given.'' 

Sect.  5«  And  by  5  Geo.  1.  c.  27.  s.  5.  '^  If  any  of  the  above-  o/rendersin 
^*  mentioned  offences  shall  be  conunitted  in  that  part  of  Great  Scotland  to  be 
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piowcnied  in     m  BritftiD  criled  Scothmd,  the  same  shall  bie  prosec«tM#  in  the 
^ta^OT  cU'*  ^  court  of  justiciary  or  the  circuits  there." 

Rex  V.  Metcalf      '^^^^*  ^*  ^^  ^^  ^^^  ^  ^^^®  ^^°  decided  on  this  statue,  that  i£ 

4BUR.S0S6.  '  a  defendant  be  convicted  on  one  information  for  having  seduced 

four  different  artificers,  yet  the  court  can  only  inflict  one  penalty* 

t  Sect.  7.  By  23  Geo.  2.  c.  13.  it  is  further  enacted,  "  That 
if  any  person  or  persons  shall  contract  with,  entice,  persuade,' 
or  endeavour  to  persuade,  solicit,  or  seduce,  any  manufacturer, 
workman,  or  artificer  of  or  in  wool,  mohair,  cotton,  or  silk,  or 
of  or  in  any  manufactures  made  up  of  wool,  mohair,  cotton,  op 
silk,  or  any  of  the  said  materials  mixed  one  with  another,  or  of 
or  in  iron,  steel,  brass^  or  any  other  metal,  or  any  clockmaker, 
watchmaker,  or  any  other  manufacturer,  workman,  or  artificer 
of  or  in  any  other  of  the  manufactures  of  Great  Britain  or  Ire- 
land, of  what  nature  or  kind  soever,  to  go  out  of  this  kingdom, 
or  out  of  the  kingdom  of  Ireland,  into  any  foreign  country,  not 
within  the  dominions  of  or  belonging  to  the  crown  of  Great 
Britain;  and  shall  be  lawfully  convicted  thereof,  upon  any  in- 
dictment  or  information  to  be  preferred  or  brought  against  him, 
her,  or  them,  in  his  majesty's  court  of  king's  bench  at  West^ 
minster,  or  by  indictment  at  the  assizes  or  general  gaol-delivery 
for  the  county,  riding,  or  division,  wherein  such  offence- shaU 
be  committed  (if  such  offence  shall  be  committed  in  that  part 
of  Great  Britain  called  England),  or  by  indictment  in  the  court 
of  justiciary  or  any  of  the  circuit  courts  in  Scotland  (if  such 
offence  shall  be  committed  in  that  part  of  Great  Britain  called 
Scotland),  or  by  indictment  or  information  in  his  majesty's 
court  of  king's  bench  at  Dublin  (if  such  offence  shall  be 
committed  in  Ireland),  the  person  or  persons  so  convicted 
shall,  for  every  artificer,  workman,  or  manufacturer,  so  by  himj 
her,  or  them  respectively  contracted  with,  enticed,  persuaded, 
solicited,  or  seduced,  severally  forfeit  the  sum  of  five  hundred 
pounds  of  lawful  money  of  Great  Britain;  and  shall  also  suffer 
nnprisonment  in  the  common  gaol  of  the  county,  riding,  divi* 
sion,  shire,  or  stewartry,  wherein  such  offender  or  ofl^nders 
shall  be  respectively  convicted,  for  the  space  of  twelve  calendar 
months,  without  bail  or  mainprise,  and  until  such  forfeiture 
shall  be  paid:  and  in  case  of  a  further  conviction,  in  manner- 
before  prescribed  by  this  act,  for  or  upon  a  second  or  other 
subsequent  offence  of  the  same  kind,  the  person  or  persons  so 
again  offending  shall,  upon  every  second  or  other  subsequent 
conviction,  severally  forfeit  for  every  person  so  by  him,  her/ 
or  them  respectively  contracted  with,  enticed,  persuaded,  soli- 
cited, or  seduced,  die  sum  of  one  thousand  pounds  of  lawful 
money  of  Great  Britain;  and  shall  also  suffer  imprisohmept  in* 
the  common  gaol  of  the  county,  riding,  division,  shire,  or 
stewartry,  wherein  such  offender  or  offenders  shall  be  respec-^ 
tively  convicted,  for  the  space  of  two  years,  without  ban  o^ 
mainprise,  and  until  such  forfeiture  shall  be  paid." 

t  Sect.  8.  By  23  Geo.  2.  c.  13.  s.  2.  it  is  provided,  "  That  no 

person  shall  be  prosecuted  for  any  of  the  offences  aforesaid, 

**  unless  such  prosecution  shall  be  commenced  within  the  space* 

y  "of 


to  forfeit  £500, 
and  be  impri- 
soned for  twelve 
montbs. 


Second  offence, 
to  forfeit 
£1000, 


Mid  beimpri- 
ooned  for  two 
jears. 
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t  Sect.  9.  It  IS  aaid,  that  this  latter  statute,  being  upon  the  Rm  ».  Cater, 
same  subject  with  the  former,  virtually  repeals  the  higher  degree  4BuiT.f(M6. 
of  puaiahment  on  persons  whose  offences  are  within  both  the    - 
statutes. 

t  Sect.  10.  It  is  also  said,  that  this  latter  statute  leaves  no  dis-  P<r  Amok. 
cretioQ  in  the  court  with  respect  to  the  penalty,  but  that  the  ;'ygjj^  ,^^^ 
puoishment  directed  b;  it  is  peremptoi^. 

t  Sect.  1 1.  By  fiS  Geo.  3.  c.  60.  it  is  enacted,  "  That  if  any  Pemlty  on  en- 
"  person  or  persons  shall  contract  with,  entice,  persuade,  or  tKiug  w^men 
"  endeavour  to  seduce  or  encourage,  any  artificer  or  workman  ^^L  cX 
"  concerned  or  employed,  or  who  shall  have  worked  at,  or  been  coe«,  cottoni, 
"  employed  in,  pntitiog  calicoes,  cottons,  muslins,  or  linens,  of  &<^ 
"  any  sort,  or  in  making  or  preparing  any  blocks,  plates,  engines, 
"  tools,  or  nteosiU,  for  such  manufactory,  to  go  out  of  Great 
"  Britain  to  any  parts  beyond  the  seas,  and  shall  be  convicted 
"  thereof,  upon  indictment  or  information  in  the  court  of  King's 
"  Bench  at  Westminster,  or  by  indictment  at  the  assizes  or 
"  general  gaol-delivery  for  the  county  or  place  wherein  such  of- 
"  fence  shall  be  committed,  or  the  offender  or  offenders  shall  live 
"  or  reside,  or  by  indictment  in  the  court  of  justiciary  or  any  of 
"  the  circuit  courts  in  Scotland,  as  the  esse  may  be;  every  pei^ 
"  son  so  convicted  shall,  for  every  artificer  so  contracted  with, 
"  enticed,  persuaded,  encouraged,  or  seduced,  or  attempted  so 
"  to  be,  forfeit  and  pa^  the  sum  of  five  hundred  pounds  of  lawful 
"  money  of  Great^  Britain,  and  shall  be  committed  to  the  com- 
"  mon  gaol  for  the  county,  place,  or  stewartiy,  wherein  the  of- 
"  fender  or  offenders  shall  be  convicted,  there  to  remain,  without 
"  bail  or  mainprise,  for  the  space  of  twelve  calendar  months,  and 
"  until  such  forfeiture  shall  be  paid ;  and  in  case  of  a  subsequent 
"  offence  of  the  same  kind,  the  person  or  persons  so  again  of- 
"  fending  shall,  upon  the  like  conviction,  forfeit  and  pay,  for 
"  every  person  so  contracted  with,  enticed,  persuaded,  and  en- 
"  couraged,  or  seduced,  or  attempted  so  to  be,  the  stun  of  otie 
"  thousand  pounds  of  lawful  money  of  Great  Britain,  and  shall 
"  be  committed  to  the  common  gaol  as  aforesaid,  there  to  re- 
*'  main,  without  bail  or  mainprise,  for  and  during  the  term  of 
"  two  years,  and  until  such  forfeiture  shall  be  paid." 

Sect.  12.  By  22  Geo.  3.  c.  60.  s.  2.  it  is  provided, "  That  no  ProiNatian  In 
"  person  shall  be  prosecuted  for  any  of  the  offences  aforesaid,  '"^^  monitH. 
"  unless  such  prosecution  shall  be  commenced  within  the  space 
"  of  twelve  cdendar  months  next  after  such  offence  shall  be 
*•  committed." 

Sect.  IS.  By  22Geo.3.  c.60.  s.  7- it  is  further  enacted,  "That  Forfeltimi. 
"  one  moiety  of  the  respective  forfeitures  by  this  act  inflicted  on 
"  offenders  against  the  same,  shall,  when  recovered,  go  and  be 
"  applied  to  the  use  of  his  majesty,  his  heirs  and  successors  j 
"  and  the  other  moiety  to  the  use  of  the  person  or  persons  who 
"  shall  sue  and  prosecute  for  the  same  respectively." 

voi»  I.  Q  Q  Sect. 
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Limitation  of  "^^^^  ^^'  ^^^  ^  ^^  *^®^'  ^'  ^'  ^'  ®*  ^'   *'  ^^  ^^J  •<^"  9^ 

acUous.  ' "  suit  shall  be  commenced  against  any  person  for  what  ht  steill 

^^  do  in  pursuance  of  this,  such  action  or  suit  shall  be  commenced 
**  within  six  calendar  months  next  after  the  fact  conmiitted;  and 
"  the  person  so  sued  shall  and  may  file  common  bail,  and  enter 

General  issue.  *'  a  common  appearance,  and  plead  the  general  issue  not  guilty, 
"  and  may  give  this  act  and  the  special  matter  in  evidence;  and 
*'  if  the  plaintiff  or  prosecutor  shall  become  nonsuit,  or  suffer 
^'  discontmuance,  or  if  a  verdict  shall  pass  against  him,  or  if,  upon 
'*  demurrer,  judgment  shall  be  given  i^ainst  him,  then,  and  in  any 

Treble  costs.      ^'  of  the  cases  aforesaid,  the  defendant  shall  recover  treble  costs." 

Penalty  M  Seci.  15.  By  25  Geo.  3.  c  67.  s.  6.  it  is  enacted,  "  That  if 

persons entidng  <'  any  person  or  persons  shall  contract  with,  entice,  persuade,. or 
irm'or'iit^l  '^  "  deavour  to  seduce  or  encourage,  any  artificer  or  workman  con- 
maniiiactttivs,     '*  cerned  or  employed,  or  who  shaU  have  worked  at  or  been 
&C.  to  leave       <<  employed,  in  the  iron  or  steel  manufactures-  in  this  kingdom, 
}>xceDt^*Iie-    "  ^^  ^  making  or  preparing  any  tools  or  utensils  for  such  ma- 
land.)  '*  nufactory,  to  go  out  of  Great  Britain  to  any  parts  beyond  the 
'^  seas  (except  to  Ireland),  and  shall  be  convicted  thereof,  upon 
''  indictment  or  information  in  the  court  of  king's  bench  at  West- 
**  minster,  or  by  indictment  at  the  assizes^  or  general  gaol-deli- 
''  very,  or  quarter-sessions,  for  the  county  or  place  wherein  such 
''  offence  shall  be  committed,  or  the  offender  or  offenders  shall 
"  live  or  reside,  or  by  indictment  in  the  court  of  justiciaiy  or  any 
''  of  the  circuit  courts  of  Scotland,  as  the  case  may  be  ;  every 
Forfirstoffence,  ''  person  SO  convicted  shall,  for  every  artificer  so  contracted  with, 
50(M.aiid  twelve  «*  enticed,  persuaded,  enqouraged,  or  seduced,  or  attempted  so 
womcnt'"^""     '*  to  be,  forfeit  and  pay  the  sum  of  five  hundred  pounds  of  law- 
"  ful  money  of  Great  Britain,  and  shall  be  committed  to  the 
**  common  gaol  for  the  county,  place,  or  stewartry,  wherein  the 
'*  offender  or  offenders  shall  be  convicted,  there  to  remain,  with- 
out bail  or  mainprise,  for  the  space  of  twelve  calendar  months, 
and  until  such  forfeiture  shall  be  paid  :  and  in  case  of  a  sub- 
Serond,  &c.       «  sequent  offence  of  the  same  kind,  the  person  or  persons  so 
vears  imprison-  **  <^g^n  offending  shall,  upon  the  like  conviction,  forfeit  and  pay, 
menu              "  for  every  person  so  contracted  with,  enticed,  persuaded,  en- 
**  counted,  or  seduced,  or  attempted  so  to  be,  the  sum  of  one 
thousand  pounds  of  lawful  money  of  Great  Britain,  and  shall 
be  committed  to  the  common  gaol  as  aforesaid,  there  to  rem0in, 
"  without  bail  or  mainprise,  for  and  during  the  term  of  two  years, 
**  and  until  such  forfeitures  shall  be  paid." 

Prosecution  to  Sect.  l6.  By  25  Geo.  3.  c.  67.  s.  7.  it  is  provided,  "  That  no 
^tS^nTdv^*  ;;  P^jso"  «l^a"  be  prosecuted  for  any  of  the  offences  aforesaid, 
months.  unless  such  prosecution  shall  be  commenced  withm  the  space 

'*  of  twelve  calendar  months  next  after  such  offence  shall  be 

"  committed.'' 

fo^tu^Tow        Sect.\7.  By  25  Geo.  3.  c.  67.  s.  8.  it  is  further  enacted^ 

to  be  reOTTenHl  ''  ^^^^  ^^^  several  penalties  and  forfeitures  herein-before  men- 

and  applied.      **  tioned  shall  and  may  be  sued  for  and  recovered  by  action  o£ 

^'  debt,  bill,  plaint,  or  information,  in  any  of  his  Majesty's  courta 

**  of  record  at  Westminster,  or  in  the  court  of  exchequer,  or  ia 

'*  the  court  of  session  in  Scotland,  in  the  name  of  his  Majesty's 

"  attomey- 


u 


"  cerf  of  the  customs  in  Great  Britain  reapectiyely,  wherein  no 
"  essoin,  protection,  privilege,  wager  of  law,  or  more  than  one 
"  imparlance  shall  be  allowed ;  and  that  one  moie^  of  the  said 
"  penalties  and  forfeitures  shall  go  and  be  applied  to  the  use  of 
"  nis  Majes^,  hia  heirs  and  successors,  and  the  other  moiety  to 
"  the  use  of  such  officer  or  officers  of  the  customs  as  shall  sue 
"  and  prosecute  for  the  same  respectively,  after  deducting  the 
"  charges  of  prosecution  from  the  whole." 

Sect.  18.  And  by  25  Geo.  3.  c.  67-  s.  9.  "  If  any  suit  or  ac-  Linutadcm  of 
"  tion  shall  be  commenced  against  any  person  for  what  he  shall  """"^ 
"  do  in  pursuance  of  this  act,  such  suit  or  action  shall  be  com- 
"  menced  within  three  months  next  af^r  the  feet  committed ; 
"  and  the  person  so  sued  may  file  common  bail,  or  enter  a  com- 
"  mon  appearance,  and  plead  the  general  issue,  notguSty,  and  GcDeraliuua. 
"  may  give  this  act  and  the  special  matter  in  evidence ;  and  if 
"  the  plaintiff  or  prosecutor  shall  become  nonsuit,  or  suffer  dis- 
"  contmuance,  or  if  a  verdict  pass  against  him  or  her,  or  if,  upon 
"  demurrer,  judgment  shall  be  given  against  the  plaintiff,  the 
"  defendant  Aall  recover  treble  costs."  "^"^^  ™^- 

Exporting  Tools. 

Sect.  1 .  By  23  Geo.  «.  c.  13.  s.  3.  it  is  recited,  "  That  the  petmm  ei- 
"  exportation  of  the  several  tools  or  utensils  made  use  of  in  pre-  poning  umuili 
"  paring,  working  up,  and  finishing  the  woollen  and  silk  manu-  ^^drillmliiu- 
"  factures,  or  any  or  either  of  them,  will  enable  foreigners  to  turei, 
"  work  up  such  maoufactures,  and  thereby  greatly  diminish  the 
"  exportation  of  the  same  from  this  kingdom ;  therefore,  forpre- 
"  serving  as  much  as  possible  to  his  Majesty's  British  subjects 
"  the  benefits  arising  from  those  great  and  valuable  branches  of 
"  trade  and  commerce,  be  it  enacted.  That  from  and  after  the 
"  twenty-fourth  day  of  June,  1 750,  if  any  person  or  persons  in 
"  Great  Bntain  or  Ireland  shall,  i^n  any  pretence  wnatsoever, 
"  load  or  put  on  board,  or  cause  to  be  loaden  or  put  on  board, 
"  of  any.ship,  vessel,  or  boat,  which  shall  not  be  bound  directly  to 
"  some  port  or  place  in  Great  Britain,  or  Ireland,  or  to  some  other 
"  of  the  dominions  of  the  crown  of  Great  Britain,  any  such  tools 
"  or  utepsils  as.are  commonly  used  in,  or  are  proper  for  preparing, 
"  working  up,  or  finishing  of  the  woollen  or  silk  manufactures,  or 
".  any  or eitherof  them,  or  any  parts  orparcelsof  such  tools  or  uten- 
"  8ils,b7  what  name  or  names  such  tools  or  utensils  shall  or  may 
"  be  called  or  known,  the  person  or  persons  so  offending  shall,  for 
"  every  such  offence,  not  only  forfeit  and  lose  all  such-tools  and  '^'^  ^''^^ 
"  utensils,  or  parts  or  parcels  thereof,  which  shall  be  so  loaden  f^'^  * "" 
"  or  put  on  board  as  aforesaid,  but  also  the  sum  of  two  hundred 
"  pounds  of  lawful  money  of  Great  Britain,  to  be  recovered  by 
"  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his  Ma- 
"  jesty's  courts  of  record  at  Westminster,  or  in  the  court  of  ses- 
"  sion  in  Scotland,  or  in  any  of  the  four  courts  at  Dublin  respec- 
"  tively,  wherein  no  essoin,  protection,  privilege,  or  wager  of 
"  law,  shall  be  allowed,  or  more  than  one  imparlance." 

Sea.  2.  By  23  Geo.  2.  c.  IS.  s.  4.  "  It  shall  and  may  be  law-  Officwof  U« 
"  ful  to  and  for  any  officer  of  his  Majesty's  customs  in  Great  !^ve^°^ 

Q  Q  8  "  Britain,  seuelooU found 
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on  board  ships 
'bonnd  to 
foreign  parts ; 


Britain,  and  for  any  officer  of  the  revenue  in  Ireland,  to  seize 
and  secure  in  some  of  his  Majesty's  warehouses  all  such  tools 
or  utensils  by  this  act  prohibited  to  be  exported  as  such  officer 
**  shall  find  or  discover  to  be  laid  or  put  onboard  of  any  ship,  ves- 
self  or  boat,  M'hich  shall  not  be  bound  directly  to  some  port  or 
place  in  Great  Britain  or  Ireland,  or  to  some  other  of  the  do- 
minions of  the  crown  of  Great  Britain,  and  every  officer  who 
*^  shall  seize  and  secure  any  of  tlie  said  tools  or  utensils  shall  be 
**  fully  and  absolutely  indemnified  for  so  doing ;  and  all  tools  or 
to  be  sold  after  **  utensils  SO  seized  and  secured  as  aforesaid  shall,  after  con- 
condcmnaUon.  «  demuation  thereof  in  due  course  of  law,  be  publicly  sold  to  the 
*'  best  bidder,  and  one  moiety  of  the  produce  arising  by  the  sale 
**  of  such  tools  and  utensils  shall  be  to  the  use  of  his  Majesty, 
**  his  heirs  and  successors,  and  the  other  moiety  to  the  officer 
"  who  shall  seize  and  secure  the  same  as  aforesaid." 
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Captains  of 
▼essels  per- 
mitting such 
utensik  to  be 
put  on  Ixwrd, 
to  forfeit  lOOL 


Captains  of  his 
Majesty's  sliips 
to  forfeit  100^ 
and  to  be 
casliiered* 
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Officer  of  the 
custom-house, 
signing  oockets, 
&c.  for  the 
exportbg  such 
tools, 


forfeit  1001. 
and  his  employ- 
nient 

One  moietv  to 
the  king,  the 
other  to  tlie  pro- 
secutor. 


Sect.  3.  By  23  Geo.  2.  c.  13,  s.  5.  **  If  the  captain  or  master 
of  any  ship^  vessel,  or  boat,  in  Great  Britain  or  Ireland,  shall 
knowingly  permit  any  of  the  said  toob  or  utensils  by  this  act 
prohibited  to  be  exported  as  aforesaid,  to  be  put  on  board  bis 
said  ship,  vessel,  or  boat,  every  such  captain  or  master  shall,  for 
every  such  offeiu^e,  forfeit  the  sum  of  one  hundred  pounds  of 
lawful  money  of  Great  Britain,  to  be  sued  for  and  recovered 
in  the  same  manner  as  the  penalties  by  this  act  inflicted  upon 
persons  exporting  the  said  tools  or  utensils  are  to  be  sued  for 
and  recovered ;  and  if  the  said  ship,  vessel,  or  boat,  belongs  to 
his  Majesty,  his  heirs  or  successors,  then  the  captain  or  master 
thereof  shall  not  only  forfeit  the  sum  of  one  hundred  pounds 
of  lawful  money  of  Great  Britain,  to  be  sued  for  and  recovered 
as  aforesaid,  but  shall  also  forfeit  his  employment,  and  be  in- 
capable of  any  office  or  employment  under  his  majesty^  his 
heirs  or  successors." 

StcU  4.  By  £3  Geo.  2.  c.  13.  s.  6.  "  If  any  customer,  comp- 
*'  troUer,  surveyor,  searcher,  waiter,  or  other  officer  of  the  cus- 
^^  toms  in  Great  Britain,  or  any  officer  of  the  revenue  in  Ireland, 
^*  shall  take,  or  knowingly  or  willingly  suffer  to  be  taken,  any 
''  entry  outward,  or  shall  sign  any  cocket,  warrant,  or  sufferance, 
''  for  the  shipping  or  exporting  of  any  of  the  said  tools  or  utensils 
''  by  this  act  prohibited  to  be  exported,  or  shall  knowingly  or 
'^  wiHingly  permit  or  suffer  the  same  to  be  done,  directly  or  mdi- 
rectly,  contrary  to  the  true  intent  and  meaning  of  this  act, 
every  such  customer,  comptroller,  surveyor,  searcher,  waiter, 
''  or  other  officer  of  the  customs  in  Great  Britain,  or  officer  of  the 
**  revenue  in  Ireland,  so  offending,  shall  forfeit  the  sum  of  one 
**  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  sued 
''  for  and  recovered  as  aforesaid ;  and  shall  also  forfeit  his  office, 
'^  and  be  incapable  of  any  office  or  employment  under  his  Majesty, 
''  his  heirs  or  successors." 

t  Sect.  5.  By  23  Geo.  2.  c.  13.  s.  7-  "  One  moiety  of  the 
'^  respective  forfeitures  by  this  act  inflicted  upon  offenders 
*^  against  the  same,  shall,  when  recovered,  go  and  be  applied  to 
the  use  of  his  majesty,  his  heirs  and  successors,  and  the  other 
moiety  to  the  use  of  the  person  or  persons  who  shall  sue  and 
'^  prosecute  for  the  same  respectively." 
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'"  pursuance  of  this  act,  such  action  shall  be  commenced  within 

"  six  months  after  the  fact  committed;  aud  the  person  so  sued 

"  may  file  common  bail,  or  enter  a  common  appearancey  and 

"  plead  ihe  general  issue  not  guilty,  and  may  give  this  act  and  the  0"»^  i'""^- 

"  special  matter  in  evidence;  and  if  the  plamtiff  or  prosecutor 

"  snail  become  nonsuit,  or  suffer  discontinuance,  or  if  a  verdict 

"  pass  against  him,  or  if,  upon  demurrer,  judgment  be  given 

"  against  him,  the  defendant  shall  recover  treble  costs."  Treble  cents. 

t  S«*.  7.  By  14  Geo.  3.  c.  71.  it  is  redted,  "  That  the  ex-  P*r»o.ihip. 
"  portation  of  the  several  tools  or  utensil*  made  use  of  in  pre-  £|^g'°^'t,^o, 
"  paring,  working  up,  and  finishing  the  cotton  and  linen  manu-  jjoe,,  muufac. 
"  factures  of  this  kingdom,  or  any  or  either  of  them,  or  any  other  tum,  in  order 
"  goods  wherein  cotton  and  linen,  or  either  of  them,  are  used,  '*"  "P^  "" 
"  willenableforeignerstoworkupBuchmanufactures,  and  thereby        ' 
"  greatly  diminish  the  exportation  of  the  same  from  this  kingdom : 
"  therefore  it  is  enacted,  That  if  at  any  time  after  the  first  day  of 
"  July,  1774,  any  person  or  persons  in  Great  Britain  or  Ireland 
"  shall,  upon  any  pretence  whatsoever,  load  or  put  on  board,  or 
"  cause  to  be  laden  or  put  on  board,  of  any  ship,  vessel,  or  boat, 
"  which  ghal!  not  he  bound  directly  to  some  portor  place  in  Great 
"  Britain  or  Ireland,  any  such  tools  or  utensils  as  are  commonly 
"  used  in,  or  are  proper  for  the  preparing,  working  up,  or  finish- 
"  ing,  of  the  cotton  or  linen  manufactures,  or  any  or  either  of 
"  them,  or  any  other  goods  wherein  cotton  and  linen,  or  either  of 
"  them,  are  used,  or  any  parts  or  parcels  of  such  tools  or  utensils, 
"  by  what  name  or  names  the  same  shall  or  may  be  called  or 
"  known;  the  person  or  persons  so  offending  shall,  for  every  such  iq  forfeit  all 
"  offence,  not  only  forfeit  and  lose  all  such  tools  and  utensils,  or  'och  iocIj,  &c. 
"  parts  or  parcels  thereof,  which  shall  be  so  laden  or  put  on  board  "^  """■ 
"  as  aforesaid,  but  also  the  sum  of  two  hundred  pounds  of  lawful 
"  money  of  Great  Britain,  to  be  recovered  by  action  of  debt,  bill, 
"  plaint,  or  information,  in  any  of  his  majesty's  courts  of  record 
"  at  Westminster,  or  in  the  court  of  session  in  Scotland,  or  in 
"  any  of  the  four  courts  of  Dublin  respectively,  wherein  no  essoin, 
"  pFotecUon,  privilege,  or  wager  of  law,  shall  be  allowed,  or  more 
"  than  one  impariance." 

t  Sect.  8.  By  14  Geo.  3.  c.  7 1 .  s-  S-  It  shall  and  may  be  lawful  Offictn  to  mJm 
"  to  and  for  any  officer  of  his  majesty's  customs  in  Great  Britab,  »"  '»«'■»  **=■ 
"  and  for  any  officer  of  the  revenue  in  Ireland,  to  seize  and  secure, 
"  in  some  or  one  of  his  majesty's  warehouses,  all  such  tools  or 
"  utensils,  or  parts  or  parcels  thereof,  by  this  act  prohibited  to  be 
"  exported,  as  such  officer  shall  find  or  discover  to  be  laid  or 
"  put  on  board  of  any  ship,  vessel,  or  boat,  which  shall  not  he 
"  bound  directly  to  some  port  or  place   in  Great  Britain  or 
"  Ireland,  and  that  every  officer  who  shall  seize  and  secure  any 
"  of  the  said  tools  or  utensils,  or  parts  or  parcels  thereof,  shall 
"  be  fully  and  absolutely  indemnified  for  so  doing ;  and  all  tools 
"  and  utensils,  or  parts  or  parcels  thereof,  so  seized  and  secured 
"  as  aforesaid,  shall,  after  condemnation  Uiereof  in  due  course  of  I^JJ^j^Jidf 
"  law,  be  publicly  sold  to  the  best  bidder,  and  one  moiety  of  the  £^. 

"  produce 
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**  produce  arising  b^  the  sftle  of  sticli  tobls  and  utensils  shall 
'*  be  to  the  use  of  his  majesty,  his  heirs  and  successors^  and  the 
**  other  moiety  to  the  officer  who  shall  seize  and  secure  the  same 
''  as  aforesaid/' 


Master  permit- 
ting  such  tools 
to  be  ezportedy 
forfeits  tM. 


ancl  captun  for- 
fdtsSOOLand 
his  commistioii. 
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t  Sect.  9.  By  14  Geo.  3.  c.  71.  s.  3.  *'  If  the  captain  or  master 
of  any  ship,  vessel,  or  boat,  in  Great  Britain  or  Ireland,  shatt 
knowingly  permit  any  tools  or  utensils,  by  this  act  prohibited 
to  be  exported  as  afocesaid,  to  be  put  on  board  his  said  «hip, 
vessel,  or  boat,  every  such  captain  or  master  shall,  for  every 
such  offence,  forfeit  the  sum  of  two  hundred  pounds  of  lawful 
money  of  Great  Britain,  to  be  sued  for  dud  recovered  ill  steh 
manner  as  the  penalties  by  this  act  upon  persons  exporting  the 
said  tools  and  utensils  are  to  be  sued  for  and  recovered ;  and  if 
the  said  ship,  vessel,  or  boat,  belongs  to  his  majesty,  his  heira 
or  successors,  then  the  captain  or  master  thereof  shall  not  only 
forfeit  the  sum  of  two  hundred  pounds,  to  be  sued  for  and  re^ 
covered  as  aforesaid,  but  shall  also  forfeit  his  emplo^ent»  and 
be  incapable  of  any  office  or  employment  under  his  majesty, 
his  heirs  or  successors/' 


200i.  aqd  hu 
office. 


Officer  allowing  f  Sect.  10.  By  14  Gco.  3.  c.  71«  8.  4.  ''  If  any  customer, 
""i??te?'"**  "  comptroller,  surveyor,  searcher,  waiter,  or  other  officer  of  thcr 
siis,  toVorfd^  ''  customs  in  Great  Britain,  or  any  officer  of  the  revenue  itf 
*^  Ireland,  shall  take,  or  knowingly  or  willingly  suffer  to  be  taken, 
^*  any  entry  outward,  or  shall  sign  any  cocket,  warrant,  or  suffer*' 
**  ance,  for  the  shipping  or  exporting  of  any  of  the  said  tools  or 
utensils  by  this  i(ct  prohibited  to  be  exported,  or  shall  knowingly 
or  willingly  permit  or  suffer  the  same  to  be  done^  directly  or  in- 
directly, contrary  to  the  true  intent  apd  meaning  of  this  act,  every 
**  such  customer,  comptroller,  surveyor,  searcher,  waiter,  or  othef 
''  officer  of  the  customs  of  Great  Britain,  or  officer  of  the  revenue 
in  Ireland,  shall,  for  eveiy  such  offence,  forfeit  the  sum  of  twiy 
hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  sued 
''  for  and  recovered  as  aforesaid,  and  shall  also  forfeit  his  office, 
and  be  incapable  of  holding  any  office  or  employment  under  his 
majesty,  his  heirs  and  successors*'' 
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Any  person  col- 
lecting such 
tools  in  order  to 
export  the  same. 
(Rep.  so  iw  as 
relates  to  wooU 
cardflto  Ame- 
rica, by  15  Geo. 
5.  c.  5.} 
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t  Sect.  11.  By  14  Geo.  3.  c.  71.  s.  5.  *'  If  any  person  or  per- 
sons shall  collect,  obtain,  or  have,  in  his,  her,  or  their  custody 
or  possession,  any  such  tools  or  implements  as  aforesaid,  or 
any  tools  or  implenrents  used  in  the  woollen  or  silk  manufsc- 
tnres  of  this  kii^om,  or  any  parts  or  parcels  thereof,  and  com- 
plaint shall  be  made  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses,  before  any  justice  or  jtislices  of  the  peace, 
that  there  is  reason  to  believe  such  person  ok*  persons  have  or 
hath  collected,  obtained,  or  got  into  his,  her,  or  Aeir  custody 
or  possession,  such  tools  or  implements  as  aforesaid,  or  parts 
or  parcels  thereof,  with  intent  to  export  the  same  to  some  other 
port  or  place  than  €rreat  Britain  or  Ireland ;  tiieki,  and  in  such 
case,  it  shall  and  may  be  lawful  to  and  for  the  justice  or  justices 
of  the  peace  unto  whom  such  complaint  ^hall  be  made,  to  issue 
his  warrant  or  vearrants,  not  only  to  seize  all  such  tbois  or  im- 
plements, and  parts  or  parceb  thereof,  but  also  to  bring  the 

"  person. 
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peMon  aad  peraona  so  compiained  of  before  him  or  them,  or 
«ome  other  of  hia  majesty's  justices  of  the  peace  for  the  same 
'^  countyj  nding,  division^  or  city ;  and  if^  when  such  person  or 
««  persons  shall  be  so  brought  before  such  justice  or  justices,  he, 
'^  she,  or  they,  shall  not  give  such  an  account  of  the  use  or  pur- 
"  pose  to  which  such  tools  or  utensils,  or  parts  or  parcels  thereof, 
*^  are  intended  to  be  appropriated,  as  shall  be  satisfactory  to  the 
**  justice  or  justices  before  whom  he,  she,  or  they  shall  be  brought 
''  as  aforesaid,  then,  and  in  such  case,  it  shall  and  may  be  lawfuTl 
"  to  and  for  such  justice  or  justices,  not  only  to  cause  all  such 
^  tools  or  utensils,  or  parts  or  parcels  thereof,  which  shall  have 
*'  been  seized  as  aibresaid,  to  be  detained,  but  also  to  bind  the 
person  or  persons  so  charged  to  appear  at  the  next  assizes, 
general  gaol  delivery,  or  <]^uarter-0essions  of  the  peace  for  the 
county,  city,  riding,  or  division,  where  such  offence  shall  be 
committed,  with  reasonable  sureties  for  his,  her^  or  their  ajy- 
pearance ;  jmd  in  case  such  person  or  persons  shaU<  refuse  Or 
neglect  to  give  such  security,  thei^  and  in  such  case,  it  shall 
and  mi^  be  lawful  to  and  for  such  justice  and  justices  to 
commit  the  person  or  persons  so  refusing  to  the  county  gaol, 
*'  there  to  be  kept  until  the  next  assizes  or  next  quarter-sessions 
''  of  the  county,  city,  riding,  or  division,  where  such  commitment 
**  shall  be,  at  the  election  of  such  justice  of  the  peace,  and  until 
**  he,  she,  or  they  shall  be  delivered  by  due  course  of  law :  and 
^*  in  case  any  such  person  or  persons  shall  be  convicted  upon  any  and  in  case 
'.*  indictment  or  information  against  him,  her,  or  Aem,  at  sucn  '^*^*''^?  ^ 
**  assize  or  general  gaolrdelivery,  or  quarter-sessions  of  the  peac^  shalViose  aU 
'  as  aforesaid,  of  collecting,  obtaining,  or  getting  into  his,  her,  or  •ach  utensils, 
their  custody  or  possession,  such  tools  or  utensils,  or  parts  ot  ««*<**»rf«>ttw>^ 
parcels  thereof,  with  such  intent  as  aforesaid ;  then,  and  in  such 
case,  the  person  or  persons  so  offending  shall,  for  every  such 
**  offence,  not  only  forfeit  and  lose  all  such  tools  and  utensils, 
f^  and  parts  and  parcels  thei^of,  which  shall  be  so  seized  and  de- 
"  tained,  but  also  the  sum  of  two  hundred  pounds  of  lawful 
"  money  of  Grreat  Britain,  to  be  recovered  by  action  of  debt, 
*'  bill,  plaint,  or  information,  in  any  of  his  majest/s  courts  of  re- 
"  cord  at  Westminster,  or  in  the  court  of  session  in  Scotland,  or 
in  any  of  the  four  courts  at  Dublin  respectively,  wherein  no 
essoin,  protection,  privilege,  wager  of  law,  or  more  than  one 
^  imparlance,  shall  be  allowed." 

t  Sect.  1^4  B^  14  Geo.  3.  c.  71.  s.  6.  **  One  moiety  of  tlie  Forfekares. 
**  respective  forfeitures  by  this  act  inflicted  upon  offenders  against 
'*  the  same,  shall,  when  recovered,  go  and  be  applied  to  the  use 
^*  of  his  majesty,  his  heirs  and  successors,  and  aie  other  moieQr 
**  to  the  nee  of  the  person  or  persons  who  shall  sue  and  prose^ 
'*  cute  for  the  same  respectively/' 

t  Sect.  IS.  And  by  14  Geo.  S.  c.  71.  s.  7.  "  If  any  suit  or  limitatioiis  of 
**  action  shall  be  commenced  against  any  person  for  what  he  shall  «:^><»** 
*'  do  in  pursuance  of  this  act,  such  action  shall  be  commenced 
**  within  six  months  after  the  fact  committed ;  and  the  person  so 
'*  sued  may  file  common  bail,  or  enter  a  common  appearance,  Gcnenl  issue. 
*^  and  plead  the  general  issue  Not  Guilty,  and  may  give  this  act 
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Treble  costs. 


''  and  the  special  matter  in  evidence;  and  if  the  |daiatiff  or  pto- 
**  secutor  shall  become  nonsuit^  or  suffer  4li8contuiomce«  or  if  a 
^*  verdict  pass  against  him  or  her,  or  if,  upon  demurver,  judgment 
**  be  given  against  the  plaintiff,  the  defendant  shall  recover  treble 
"  costs," 


If  any  person 
shall  pack  or 
put  on  board 
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machine,  &c, 
used  in  die 
woollen,  &C. 
nianufactures, 
or  any  model  of 
such  machine, 
&c. 


any  justice  may 
grant  a  warrant 
for  seizing  such 
machines,  &c 
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t  Sect.  14.  By,  £1  Geo.  3.  c.  37.  s.  I.  it  is  enacted^  ''  That  if, 
at  any  time  after  the  twenty-fourth  day  of  June,  1781,  any 
person  or  persons  in  Great  Britain  or  Ireland  shall,  upon  any 
pretence  whatsoever,  load,  or  put  on  board,  or  pack,  or  cause 
or  procure  to  be  loaden,  put  on  board,  or  packed,  in  order  to 
be  loaded  or  put  on  board  of  any  ship  or  vessel,  which  shall  not 
be  bound  directly  to  some  port  or  place  in  Great.  Britain  or 
Ireland,  or  shall  lade,  or  cause  or  procure  to  be  laden,  on  board 
any  boat  or  other  vessel,  or  shall  bring,  or  cause  to  be  brought^ 
to  any  quay,  wharf,  or  other  place,  in  order  to  be  so  laden  or 
put  on  board  any  such  ship  or  vessel,  any  machine,  engine,  tool, 
press,  paper,  utensil,  or  implement  whatsoever,  which  now  is, 
or  any  time  or  times  hereafter  shall  or  may  be  used  in^or  proper 
for,  the  preparing,  working,  pressing,  finishing,  or  completing, 
of  the  woollen,  cotton,  linen,  or  silk  manufactures  of  this  kinff'' 
dom,  or  any  or  either  of  them,  or  any  other  goods  wherein 
wool,  cotton,  linen,  or  silk,  or  any  or  either  of  them,  are  or  is 
used,  or  any  part  or  parts  of  such  machine,  engine,  tool,  press, 
paper,  utensil,  or  implement,  by  what  name  or  names  soever 
the  same  shall  be  called  or  known ;  or  any  model  or  plan,  or 
models  or  plans  of  any  such  machine,  engine,  tool,  press,  paper, 
utensil,  or' implement,  or  any  part  or  parts  thereof;  and  com- 
plaint being  made,  upon  the  oath  of  one  or  more  credible  wit- 
ness or  witnesses,  before  any  justice  or  justices  of  the  peace,  it 
shall  and  may  be  lawful  to  and  for  such  justice  or  justices  of 
the  peace  to  issue  his  or  their  warrant  or  warrants,  not  only  to 
seize  all  such  machines,  .engines,  tools,  press,  paper,  utensils, 
or' implements,  and  part  or  parts  thereof,  and  aU  such  model  or 
plan,  models  or  plans,  and  part  or  partfl^thereof,  together  with 
the  packages,  and  all  other  goods  packed  therewith,  if  any  such 
there  be,  but  also  to  bring  the  person  or  persons  so  complained 
of  before  him  or  them,  or  some  other  of  his  majesty's  justices 
of  the  peace  for  the  same  county,  city,  riding,  division,  liberty, 
shire,  stewartry,  or  place ;  and  if,  when  such  person  or  persons 
shall  be  brought  before  such  justice  or  justices,  he,  she,  or  they, 
shall  n6t  give  such  an  account  of  the  use  or  purpose  to  which 
such  machines,  engines,  tools,  press,  papers,  utensils,  or  imple- 
ments, and  part  or  parts  thereof,  and  all  such  model  or  plan, 
models  or  plans,  and  part  or  parts  thereof,  are  intended  to  be 
appropriated,  as  shall  be  satisfactory  to  the  justice  or  Justices, 
before  whom  he,  she,  or  they  shall  be  brought  as  aforesaid, 
then, and  in  such  case,  it  shall  and  may  be  lawfal  to  and  for  such 
justice  or  justices,  not  only  to  cause  all  such  machines,  engines, 
tools,  press,  papers,  utensils,  or  implements,  models  or  plans, 
or  part  or  parts  thereof,  which  shall  have  been  seized  as  afore- 
said, together  with  the  packages,  and  all  other  goods  packed 
therewith,  to  be  detained,  but  also  to  bind  the  person  or  per- 
sons so  charged  to  appear  at  the  next  assizes,  general  gaol-de- 

•'  livery 


"  nding,  division,  Btewam;,  or  place,  wDere  sucn  onence  snaii 

"  be  commHted,  with  reaHonable  sureties  for  fais,  her,  or  their 

"  ^peannee:  and  in  case  such  person  or  persons  shall  refuse  On  neglect  of 

"  or  neglect  to  give  such  security,  then,  and  in  such  case,  it  shall  S^i^rtv^v*' 

"  and  ma;  be  lawful  to  and  for  such  justice  or  justices  to  commit  be  comnuttai. 

"  ^e  person  or  persons  so  refusing  to  the  common  gaol  or  house 

"  of  correction,  there  to  be  kept  until  the  nest  assizes,  or  next 

**  quarter-sesffions  of  the  county,  city,  riding,  division,  shire, 

"atewartiy,  or  place,  where  such  commitment  shall  be,  and  until 

*  he,  she,  or  they  shall  be  delirered  fay  due  course  of  law.     And  p^^j^  ^^ 

"  in  case  any  such  person  or  persons  shall  be  convicted  of  any  of  GMtnGiion. 

"  the  offences  aforesaid,  upon  any  indictment  or  information 

"  against  him,  her,  or  them,  at  snch  assizes  or  quarter-sessions  of 

"  the  peace  as  aforesaid,  the  person  or  persons  so  offending  shall, 

"  for  every  such  offence,  not  only  forfeit  all  such  machines,  en- 

"  gines,  tools,  press,  paper,  utensils,  or  implements,  models  or 

"  platis,  or  part  or  parts  thereof  respectively,  together  with  the 

"  packages,  and  all  other  goods  packed  therewith,  if  any  such 

"  there  be,  but  also  the  sum  of  two  hundred  pounds  of  lawful 

"  money  of  Great  Britain,  and  shall  also  suffer  imprisonment  in 

"  the  common  gaol,  prison,  or  houBe  of  correction,  of  the  counter, 

"  city,  riding,  division,  liberty,  sfaire,  stewartiy,  of  place,  wherem 

"  such  offender  or  offenders  shall  be  respectively  convicted,  for 

**  die  space  of  twelve  months,  without  bail  or  mainprise,  and  until 

"  such  forfeiture  shall  be  paid." 

t  ^ea.  15.  By  SI  Geo.  2.  c.  37.  s.  2.  "  It  shall  and  may  be  QuioniJNiDM! 
."  lawful  to  u)d  for  any  officer  of  his  majesty's  customs  in  Great  "^''lll?!^ 
."  Britain,  aod  to  and  for  any  officer  of  the  revenue  in  Ireland,  £^  ^  awh 
"  and,  diey  are  hereby  required,  to  seize  and  secure,  in  some  or  mKh'pM,  Stc. 
"  one  of  hia  majesty  s  warehouses,  all  such  machines,  engines,  e"^'^^ 
"  tools,  press,  papers,  utensils,  or  implements,  or  part  or  parts     ^ 
"  thereof,  and  all  and  every  such  model  or  plan,  models  or  plans, 
"  or  part  or  parts  thereof,  as  such  officer  shall  find  or  discover  to 
"  be  laid  or  put  on  board,  or  intended  to  be  laid  or  put  on  hoard, 
"  of  any  ship,  vessel,  or  boat,  which  shall  not  be  bound  directly  to 
"  some  port  or  place  in  Great  Britain  or  Ireland,  contrary  to  Ae 
"  true  intent  and  meaning  of  this  act,  together  with  the  packages, 
"  and  all  other  goods  packed  therewith,  if  any  such  there  be,  and 
"  they  are  hereby  indemnified  in  so  doing:  and  all  machines,  en- 
"  gines,  tools,  press,  papers,  utensils,  and  implements,  or  part  or 
"  parts  thereof,  model  or  plan,  models  or  plans,  or  part  or  parts 
"  tbereof,toge^erwith tfaepackages, and othergoods packed there- 
"  with,  so  seized  and  secured  as  aforesaid,  shall,  after  condemnation 
"  thereof  in  due  course  of  law,  be  publicly  sold  to  the  best  bid- 
"  der,  by  order  of  the  commissioners  of  the  customs  in  Great 
"  Britain,  or  commissioners  of  the  revenue  in  Ireland  respectively, 
"and  one  moiety  of  the  produce  arising  by  the  sale  thereof, 
"  after  deducting  the  charges  of  condemnation  and  sale,  shall  be 
"  to  the  use  of  his  majesty,  bis  heirs  and  successors,  and  the 
"  other  moiety  to  the  officer  who  sball>seize  and  prosecute  the 
"  same  as  aforesaid." 

t  Sect. 
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Penalty  on  cas- 
tom-house  offi- 
cers who  shall 
take  any  entnr 
ootward,&c.ror 
exportiog  any 
such  prohibited 
machines,  &c. 


Penalty  on  cap-  t  Sect.  l6.  By  £1  Geo.  3.  c.  S7»B»  3.  '^  If  th^  captain  or  a^s* 
uiins  uking  on  «  ter  of  90^  ship,  ¥esael»  or  boa|t»  ia  Great  Britain  or  Irdaad, 
machine"  &^     '*  »Wl  knowing  OF  desigDedly  peraut  or  puffer  any  machine, 

''  eng^noy  tpoi,  press,  paper,  utensil,  or  implement,  or  partf  or 
''  parts  thereof,  or  any  model  or  plan,  or  part  or  parts  thereof,  by 
^'  this  ^t  prohibited  to  be  exported  as  aforesaid,  to  be  put  on 
*^  board  his  said  ship,  vessd,  or  boat,  every  such  captain  or  mas- 
^'  ter  shalU  for  every  such  offence,  forfeit  the  aum  of  two  hundred 
'*  pounds ;  and  if  the  said  ahip,  vessel,  or  boat,  shalL  belong  to 
^*  his  majesty,  his  Ifaeixs  or  successors^  then  the  captain  or  master 
^*  thereof  shall  not  only  forfeit  the  sum  of  two  hundred  pounda, 
^'  bat  shall  also  foi^feit  his  employment^  and  be  incapable  of  hold- 
'<  iBg  any  office  or  employm^  under  hia  nugesjty^  his  heirs^  or 
*'  Quccesaors." 

f  Sect.  17.  By  21  Geo.  3.  c.  37*  s«4.  **  If  any  customer,  compr 
''  troller,  surveyor,  searcher,  waiter,  or  other  officer  of  the  custom^ 
^*  in  Great  Britain,  or  any  officer  of  the  revenue  in  Ireland,  shaU 
''  take,  or  knowingly  or  willingly  suffer  to  be  taken,  any  e^ti;y 
^^  outward,  or  shall  sign  any  cocket,  warrant,  or  sufferance,  for 
''  the  shipping  or  exporting  of  any  of  the  said  machines,  engiqe^^ 
'^  tools,  press,  papers,  utensils,  or  implements,  or  aoy  part  or 
'*  parts  thereof,  or  any  of  the  said  models  or  plans,  or  any  part  or 
''  parts  thereof,  b^  this  act  prohibited  to  be  exported,  or  shall 
'^  knowingly  or  willingly  permit  or  suffer  the  same  to  be  don^ 
^'  directly  or  indirectly,  contrary  to  the  true  intent  and  meaning 
''  of  this  act,  every  such  customer,  comptroller,  surveyor,  searcher^ 
''  waiter,  or  other  officer  of  the  customs,  of  Great  Britain,  or 
^  officer  of  the  revenue  of  Ireland,  shall,  for  every  such  offence, 
'^  forfeit  the  sum  of  two  hundred  pounds,  and  shall  alao  forfeit 
^  his  office,  and  be  incapable  of  holding  any  office  or  employment 
'^  under  his  majesty,  his  heirs  or  successors/' 

t  Sect.  18.  By  21  Geo.  3.  c.  37.  s.  5.  "That  the  several  penal* 
"  ties  and  forfeitures  herein-before  mentioned  (the  manner  of  reco^ 
'^  very  whereof  is  not  herein-before  particularly  directed)  shall  ^nd 
"  may  be  sued  for  and  recovered,  by  action  of  debt,  bill,  plaint,  or 
"  information,  in  any  of  his  m^esty's  courts  of  record  at  West- 
*^  minster,  or  in  the  court  of  session  in  Scotland,  or  ip  any  of  the 
"  four  courts  at  Dublin,  in  the  name  of  his  majesty's  attomey- 
*^  general  or  lord-advocate,  or  in  the  nanie  of  some  officer  or 
'^  officers  of  the  customs  in  Great  Britain,  or  some  officer  or 
'  officers  of  the  revenue  in  Ireland  respectively,  wherein  no  essoin> 
^f  protection,  privilege,  wager  of  law,  or  mor^  than  one  impar* 
"  lance,  shall  be  allowed ;  and  one  moiety  of  the  said  penalties 
"  and  forfeitures  shall  go  and  be  applied  to  the  us^  of  his  majesty, 
*^  his  heirs  and  successors,  and  the  other  mqiety  to  the  use  of 
*^  such  officer  or  officers  of  the  customs  or  revenue,  as  shall  sue 
"  and  prosecute  for  the  same  respectively,  after  deducting  the 
'^  charges  of  prosecution  from  the  whole/' 


Penalties  and 
forfeitures. 


If  oath  shall  be 
made  of  any 
such  prohited 
machines,  &c. 
being  intended 


t  Sect.  19.    By  21  Geo.  3.  c.  37.  s.  6.    "  If  any  person  or 
persons  hath  or  have  in  his,  her,  or  their  custody,  power,  oi^ 
possession,  or  shall  collect,  obtain,  make,  apply  for,  or  cause  or 
**  procure  to  be  made,  any  such  machine,  engine,  tool,  press,* 
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*^  papef ,  tttOBsi},  or  imptement,  or  aiqp  part  or  parts  thereof,  or  to  be  exported, 
**  any  such  inodel  or  pko^  models  or  planSf  or  part  ot  parts  ^f7  ^  ^ 
**  Ibereof^  a«  aforesaid,  with  intent  to  exp<»rt^  or  tfiat  the  same  ^^'^^  ^^ 
**  may  jbe  exported  to  some  other  port  off  place  than  Great 
*'  Britain  or  Ireland,  and  complaint  being  made,  upon  the  oath 
**  of  one  or  more  credible  wilaoiess  or  witnesses^  before  any  juslice 
''  or  justkea  of  the  peace,  that  there  is  reason  to  believe  such 
person  or  persons  hadi  or  have  in  his^  her>  or  their  custody^ 
power,  OT  possession,  or  hath  or  have  collected,  obtained, 
**  made,  applied  for,  or  caused  or  procttredto  be  made,  any  such 
machine,  engine,  tool>  press,  paper,  utensil>  or  impltfnent»  or 
part  or  parts  thereof,  or  any  such  model  or  phur,  or  models  or 
'^  pfauw,  or  part  or  parts  thereof,  as  aforesaid,  with  intent  to  eit- 
port,  or  that  the  same  may  be  exported,  to  some  other  port  or 
place  than  Great  Britain  or  Ireland-;  then,  and  in  any  of  the 
said  cases,  it  shall  and  may  be  lawful  to  and  for  the  said  jus- 
**  tice  or  justices  of  the  peace  to  issue  his  or  their  warrant  or 
**  warrants  to  seize  all  such  machines,  engines,  tools,  press,  papers^ 
utensils,  or  implements,  or  part  or  parts  thereof,  and  idl  such 
models  or  plans,  or  part  or  parts  thereof,  as  aforesaid,  and  to 
bring  the  person  or  persons  so  com{dained  of  before  him  or 
them,  or  some  other  of  his  majesty's  justices  of  the  pliace  for 
**  the  same  county,  city,  riding,   division,  shire,  stewartry,  or 
**  place ;  and  if  such  person  or  persons  shall  not  give  such  an  ac- 
**  count  of  the  use  or  purpose  to  which  such  machines,  engines, 
^  tools>  press,  papers,  utensils,  or  implements,  or  part  or  parts 
^  thereof,  models  or  plans,  or  part  or  parts  thereof,  is,  are,  of 
**  were  intended  to  be  appropnated,  as  shall  be  satisfactory  to 
^  the  justice  or  justices  before  whom  he,  she,  or  they,  shaU  be 
**  brought  as  aforesaid,  then>  and  in  such  case,  it  shall  and  may 
^  be  lawful  to  and  for  snch  jostice  or  justices  to  cause  all  such 
*^  machines,  engines,  tools,  press,  paper,  utensils,  or  implements, 
'*  or  part  or  parts  thereof,  models  or  plans,  or  part  or  parts  there- 
''  of,  which  shall  have  been  so  seized  as  aforesaid,  to  be  detained, 
''  and  also  to  bind  the  person  or  persons  so  charged  to  appear  at 
**  the  next  assizes,  general  gaol-delivery^  or  quarter-sessions  of 
**  the  peace,  for  the  couni^,  city,  riding,  division,  shire,  stewartry, 
^  or  place,  where  such  offence  shall  be  committed,  with  reason- 
**  able  sureties  for  his,  her,  or  their  appearance :  and  in  case  on  neglect  of 
^  such  person  or  persons  shall  refuse  or  neglect  to  give  such  se-  ^ving  security, 
**  curity,  then,  and  in  such  case,  it  shall  and  may  be  lawful  to  JJ**  ^IJJ^iittS 
**  and  for  such  justice  or  justices  to  commit  such  persons  or  per- 
*^  sons  to  the  county  gaol,  prison,  or  house  of  correction,  there 
**  to  remain  until  the  next  assizes  or   quarter-sessions  of  the 
**  county,  city,  riding,  division,  liberty,  stewartry,  or  place,  where 
''  such  commitment  shall  be,  and  until  he,  she,  or  they,  shall  be 
^  delivered  by  due  course  of  law.     And  in  case  any  such  person  Penalty  on  Con- 
or persons  shall  be  convicted,  upon  any  indictment  or  informa-  ''^^^^^ 
tion  against  him,  her,  or  them,  at  such  assizes^  or  quarter-ses- 
sions of  the  peace  as  aforesaia,  of  having  in  his,  her,  or  their 
custody,  power,  or  possession,  or  of  having  collected,  obtained, 
made,  applied  for,  or  caused  or  procured  to  be  made,  any  such 
''  machine,  engine,  tool,  press,  paper,  utensil,  or  implement,  or 
"  part  or  parts  thereof,  model  or  plan,  or  part  or  parts  thereof, 
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pFoaecution 
withio  twelve 
months* 

Forfeitures  to 
informer. 


Limitation  of 
actions. 


General  issue. 


Treble  costs. 

Not  to  extend 
to  wool  cards, 
&c  exported  to 
America* 


Penalty  on  ex- 
porting, or  ttt- 
tcroptJng  to  ex- 
port, an  V 
blocks,  ac« 


**  with  such  intent  as  aforesaid^  then,  and  in  sUch  case^  the  per- 
**  son  or  persons  so  convicted  shall^  for  every  such  offence^  for-' 
'*  feit  and  lose  all  such  machines^  engines,  tools,  press,  papers; 
**  utensils,  or  implements,  orpartor  parts  thereof,  models  or  plans, 
**  or  part  or  parts  thereof,  which  shall  be  so  seized  and  detained, 
**  and  also  the  sum  of  two  hundred  pounds  of  lawful  money  of  Great 
"  Britain ;  and  shall  suffer  imprisonment  in  the  common  gaol  of 
''  the  county,  city,  riding,-  division,  shire,  stewartry,  or  phce, 
**  wherein  such  ofiTender  or  offenders  respectively  shall  be  con- 
**  victed,  for  the  space  of  twelve  months,  without  bail  or  main- 
**  prise,  and  until  such  forfeiture  shall  be  paid :  provided  never- 
**  theless,  that  no  person  shall  be  prosecuted  for  any  of.  the 
**  offences  aforesaicf  in  this  clause  mentioned,  unless  such  prose- 
**  cution  shall  be  commenced  within  the  space  of  twelvemonths ' 
**  next  after  such  offence  shall  be  committed/' 
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t  Sect.  20.  By  21  Geo.  3.  c.  37.  s.  7.  "  The  respective 
forfeitures  by  this  act  inflicted  upon  offenders  against  the 
shall,   when  recovered   (where  the  same   is  not  by 


same. 


this  act  otherwise  provided),  go  and  be  applied  to  the  use 
''  of  the  informer,  after  the  expenses  of  the  prosecution  are 
"  paid.'* 
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t  Sect.  21.  By  21  Geo.  3.  c.  37*  s.  8.  **  If  any  suit  or  action- 
shall  be  commenced  against  any  person  for  what  he  shall  do  in 
pursuance  of  this  act,  such  suit  or  action  shall  be  commenced 
within  six  months.next  after  the  fact  committed,  and  the  person 
so  sued  may  file  common  bail,  or  enter  a  common  appearance, 
and  plead  the  general  issue  not  guilty,  and  may  ^ve  this  act 
and  the  special  matter  in  evidence ;  and  if  the  plaintiff  or  pro- 
secutor shall  become  nonsuit,  or  suffer  discontinuance,  or  if  a 
verdict  pass  against  him  or  her,  or  if,  upon  demurrer,  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shdl  recover 
treble  costs." 

t  Sect.  22.  But  by  21  Geo.  3.  c.  37-  s.  9.  it  is  provided. 
That  nothing  herein  contained  shall  extend  to  the  preventing 
wool  cards,  or  stock  cards,  not  exceeding  in  value  four  shil- 
lings per  pair,  and  spinners*  cards  not  exceeding  in  value  one 
shilling  and  six-pence  per  pair,  used  in  the  said  woollen  manu- 
facture, from  being  exported  to  any  of  his  majesty's  colonies, 
or  plantations  in  America." 

t  Sect.  23.  By  22  Geo.  3.  c.  60.  s.  3.  it  is  enacted,  '*  That  it 
shall  not  be  lawful  for  any  person  or  persons  whomsoever  to 
export  from  Great  Britain  to  any  parts  beyond  the  seas,  any 
blocks,  plates,  engines,  tools,  or  utensils,  commonly  used  in, 
or  which  are  proper  for  the  preparing,  working  up,  or  finish- 
ing, of  the  calico,  cotton,  muslin,  or  linen-printing  manufac- 
tures, or  any  part  or  parts  of  such  blocks,  plates,  engines, 
tools,  or  utensils  ;  and  if  any  person  or  persons  shall  put,  or 
endeavour  to  put,  on  board  any  ship,  boat,  barge,  lighter,  or 
other  vessel,  not  bound  directly  to  some  port  in  Great  Britain, 

*•  any 


"  plates,  engines,  tools,  or  utensils,  or  part  or  parts  thereof;  and 
"  also  sball  forfeit  and  pay  the  sum  of  five  hundred  pounds  of 
"  lawful  money  of  Great  Britain,  to  be  recovered  by  action  of 
"  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts 
"  of  record  at  Westminster,  or  in  the  court  of  session  in  Scotland 
"  respectively,  wherein  no  essoin,  protection,  or  wager  of  law, 
"  nor  more  than  one  imparlancej  shall  be  allowed." 

■]■  Sect.  24.  By  22  Geo.  3.  c.  60.  a.  4.  "  Itsball  be  lawful  Officeracm- 
"  for  any  officer  or  officers  of  his  majesty's  customs  or  excise,  po-ered  lo 
"  and  they  are  hereby  required  and  directed,  from  time  to  time,  bb^^'&c. 
"  to  seize,  and  secure  in  some  of  his  majesty's  warehouses,  all 
"  such  blocks,  plates,  engines,  tools,  or  utensils,  or  part  or  parts 
"  thereof,  the  exportation  whereof  is  hereby  prohibited,  as  he 
''  or  they  shall  find,  or  be  informed  to  be,  on  board,  or  in  a 
"  way  of  being  put  on  board,  any  ship,  boat,  barge,  lighter, 
"  or  other  vessel,  not  bound  directly  to  some  port  in  Great  Bri- 
"  tain ;  and  all  blocks,  plates,  engines,  tools,  or  otcnsils,  or  part 
"  or  parts  thereof,  so  seized,  shall,  after  condemnation  there- 
"  of  in  due  course  of  law,  be  publicly  sold  to  the  best  bidder, 
"  to  be  used  in  Great  Britain,  and  not  elsewhere ;  '  and  one 
"  moiety  of  the  produce  shall  go  to  the  use  of  his  majes^,  his 
"  heirs  and  successors,  and  the  other  moiety  to  the  officer  or 
"  officers  who  shall  have  seized  and  secured  the  same." 

t  Sect.  £5,    By  22  Geo.  3.  c.  60.  a.  5.     "  If  the  captain,  Penaiij  on 
"  master,  mate,  or  other  officer,  of  any  ship  or  other  vessel  in  csptaim,  &c. 
"  Great  Britain  or  Ireland,  shall  willinirly  or  knowinely  pennit  or  "I"" '''?'!  P";' 
"  suner  any  such  blocks,  plates,  engines,  tools,  or  utensils,  or  part  &C.  to  be  put  ou 
"  or  parts  thereof,  to  be  put  on  board  his  or  their  ship  or  oUier  board. 
"  vessel,  or  shall  connive  at  the  same  being  done,  he  or  they 
''  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  one 
"  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  re- 
"  covered  aa  the  penalties  by  this  act  imposed  on  persons  ex- 
"  porting  blocks,  or  other  things,  as  aforesaid,  are  directed  to  be 
"  recovered;  and  if  the  ship  or  vessel  belongs  to  his  majesty.  Ids 
"  heirs  or  successors,  the  captain  or  other  officer  or  officers  therc- 
"  of,  so  permitting,  suffering,  or  conniving,  shall,  besides  forfeit- 
"  ing  the  said  sum  of  one  hundred  pounds,  be,  and  is  and  are 
"  hereby  declared  to  be,  incapable  of  holding  any  office  or  com- 
"  mission  under  his  majesty,  his  heirs  or  successors." 

t  Sect.  26.     By  22  Geo.  S.  c.  60.  s.  6.    "  If  any'  officer  or  Pmiltjon 
"  officers  of  his  majesty's  customs  shall  take,  or  knowingly  and  'Ij^"^''*"' 
*  willingly  permit  or  allow  or  suffer  to  be  taken,  any  enliy  or  enuy"ot,JI^ 
"  or  entries  outward,  or  sign  any  cocket  or  cockets  or  sufferance,  fat  eiponing 
"  for  t^e  shipping  or  exporting  of  any  of  the  said  blocks,  plates,  J??^^  "^ 
"engines,  tools,  or  iTtensils,  or  part  or  parts  thereof,  or  know-    "^■^"'^ 
"  ingly  Buffer  the  same  to  be  done,  he  or  they  shall  forfeit  and 
"  pay  the   sum   of  one  hundred  pounds   of  lawful  money  of 
"  Great  Britain,  to  be  recovered  in  manner  aforesaid ;  and  shall 
"  also  forfeit  and  lose  his  or  dieir  office  or  employment,  and  be 
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''for  ever  rendeited  inoitKaUe  of  holding  any  office  or  ^nploj-. 
''.ment  uader  his  m^asty.,  his  heii's  or  successors/' 


Forfeitures, 
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t  Sect.  ^.  9y  22  Geo.  3.  c.  60.  s.  7.  "  One  moiety  of  the 
respective  forfeitures  by  this  act  iaflicted  on  offenders  against 
the  same,  shall,  when  recovered,  go  and  be  applied  to  the  use 
of  his  majesty,  his  heirs  and  successors ;  and  the  other  moiety 
to  the  use  of  the  person  or  persons  who  shall  sue  and  prose- 
cute for  the  same  respectively •'' 

t  Sect.  28.    And  by  22  Geo.  3.  c.  60.  s.  8.    '*  If  any  action 
''  or  suit  shdll  be  commenced  against  any  person  for  what  he 
''  shall  do  in  pursuance  of  this  act,  such  action  or  suit  shall  be 
^  commenced  within  six  calendar  months  next  after  the  fact 
committed ;  and  the  person  so  sued  shall  and  may  file  com- 
mon bail,  and  enter  a  common  appearance,  and  plead  the 
general  issue  not  guDty,  and  may  give  this  act  and  the  special 
**  matter  in  evidence  ;  and  if  the  plaintiff  or  prosecutor  shsdl  be- 
"  come  nonsuit,  or  suffer  discontinuance,  or  if  a  verdict  shall 
**  pass  against  him,  or  if,  upon  demurrer,  judgment  shall  be  given 
'^  against  him,  then,  and  m , any  of  the  cases  aforesaid,  thede- 
''  fendant  shall  recover  treble  costs.'' 

t  Sect.  29.  By  25  Geo.  3.  c.  67.  s.  1.  it  is  recited,  /'  That 
the  exportation  of  the  several  tools  and  utensils  made  use  of 
in  preparing,  working  up,  and  finishing,  the  iron  and  steel  ma- 
nufactures of  this  kingdom,  or  either  of  them,  will  enable 
foreigners  to  work  up  such  manufactures,  and  thereby  greatly 
''  diminish  the  exportation  of  the  same  from  this  kingdom ; 
'*  therefore,  for  the  preserving  as  much  as  possible  to  his  ma-" 
'' jesty's  subjects  the  benefits  arising  from  those  great  and 
''  valuable*  branches  of  trade  and  commerce,  it  is  enacted.  That 
''  if,  at  any  time  after  the  first  day  of  August,  1 785,  any  person  or 
exportation  any  **  persons  in  Gceat.Britaixi  shall,  upon  any  pretence  whatsoever, 
actspedfi^!  ^  **  export,  load,  or  put  on  board,  or  pack,  or  cause  or  .procure  to 
^^  be  loaden,  put  on  board,  or  packed,  in  order  to  be  loaded  or 
^'put  on  board,  of  any  ship  or  vessel  which  shall  be  bound  to 
^  some  port  or  place  in  parts  beyond  theseas  (except  to^Ireland), 
'^  or  shall  lade,  or  cause  or  procure  to  be  laden,  on  board  any 
^  boat  or  other  vessel,  or  shall  bring,  or  cause  to  be  brought,  to 
^  any  quay,  wharf,  or  other  place,  in  order  to  be  so  laden  or  put 
*^  on  board  any  such  ship  or  vessel,  any  tool  or  utensil  hereafter 
'' mentioned ;  that  is  to  say,  hand  stamps,  doghead  stamps, 
*^  pulley  stamps,  stamps  of  all  sorts,  hammers  and  anvils  for 
*^  stamps,  screws  for  stamps,  iron  rods  for  stamps,  presses  of  all 
'^  sorts,  in  iron,.steel,  or  other  metal,  which  are  used  for  ^ving 
impressions  to  metal,  or  any  parts  of  these  several  articles;, 
presses  of  all  sorts  called  cutting-out  presses,  beds  and  punches, 
'^tobeused  therewith;  piercing  presses  pf  all  sorts,  beds. and. 
'^  punches  to  be  used  therewith,  either  in  parts  or  pieces,  or, 
'Vfitted  together;. iron  or  steel  dies  to  be  used  in  stamps  or 
**  presses,  either  with  or  without  impressions  on  tbean ;  rollers  of 
^  cast  iron,  wrought  iron,  or^teel,  for  rolling  of  metal,  aud  frames 
^'  for  the  «ame;  flasks  or  casting-moulds,  and  boards  used  there- 
'^  with;  lathes  of  all  sorts  for  turning,  burnishing,  polishing, 

'*  either 
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"  for  horn  buttons,  dies  tor  hom  buttoss,  sheers  tor  cuttmg  of 
"metal,  roUed  steei,  rolled  metal  with  silver  diereon,  parts  of 
"  buttoDS  not  fitted  up  into  buttons  or  in  an  unfinished  state ; 
"  engines  for  chanug,  stoclLS  for  <cacrtii^  bnckles,  buttons,  and 
"'  rings ;  dMt*BTni  annfa  and  hammers  for  forging  mills  for  iron 
"and  coj^ter;  roles,  slittets,  beds,  pillars  and  framesfor  slitting 
"  mills ;  die-sinking  tools  of  alt  sorts,  engines  for  making  button 
"  shaiiks,1apsofal]80Tts,dnllingeagines,  tools forpiuchingofglass, 
"  engines  for  covering  of  whips,  polishing  brushes,  bars  of  metal 
"  covered  vrith  gold  or  silver,  iron  or  steel  screw  plates,  pins,  and 
''  stocks  for  making  screws,  or  any  other  tool  or  utensil  whatso- 
"  ever,  which  now  is,  are,  or  at  anj  time  or  times  hereafter  shall 
"  or  may  be  used  in,  or  proper  for,  the  preparing,  working,  finisb- 
"  ing,  or  completing,  of  the  iron  or  steel  manufactures  of  this 
"  kingdom,  or  either  of  them,  by  what  name  or  names  soever  the 
"  same  sh&ll  be  called  or  known,  or  any  model  or  plan,  or  models 
"  or  plans,  of  any  such  tool,  utensil,  or  implement,  or  any  part  or 
"  parts  thereof;  the  person  or  persons  so  offending  shall,  for  every  oti  penalt;  of 
"  such  offence,  not  only  forfeit  and  lose  all  such  tools  or  utensils,  forfeiiofe 
"  or  parts  or  parcels  thereof,  together  with  the  packages,  and  all  *''<^*«'i 
"  other  goods  packed  therewith,  if  any  such  there  be ;  and  com- 
"  plaint  being  made,  upon  the  oath  of  one  or  more  credible  wit- 
"  ness  or  witnesses,  before  any  justice  or  justices  of  the  peace, 
"  it  shall  and  may  be  lawful  to  and  for  such  justice  or  justices  of 
"  the  peace  to  issue  his  or  their  warrant  or  warrants  to  bring  the 
"  person  or  persons  so  complained  of  before  him  or  them,  or 
"  some  other  of  his  majes^'s  justices  of  the  peace  for  the  same 
"  county,  city,  riding,  division,  liberty,  shire,  stewartry,  or  place ;      , .,.,     . 
"  and  II,  when  such  person  or  persons  shall  be  brought  before  fcoder  iiuii  doi 
"  such  justice  or  justices,  he,  she,  or  they,  shall  not  give  such  an  gjvowtu&c- 
"  account  of  the  use  or  purpose  to  which  such  tools,  utensils,  or  ^^'^osmbf 
"  implements,  and  part  or  parts  thereof,  and  all  such  model  or  tnte.be^Sl 
"  plAn,  models  or  plans,  and  part  or  pdrts  thereof,  are  intended  boaod  lo  appcu 
"  to  be  appropriated,  as  shall  be  satisfacton  to  thejusticeor  jus-  •^'"wp™*"'" 
"  tices  before  whom  he,  she,  or  they,  shall  be  brought  as  afore- 
"  said,  then,  and  in  such  case,  it  shall  and  may  be  lawful  to  and 
"  for  such  justice  or.  justices  to  bind  the  person  or  persona  so 
"  chained  to  appear  at  the  nest  assizers,  general  gaol  delivery,  or 
"quarter-sessions  of  the  peace  for  the  county,  city,  riding,  divi- 
"  sion,  stewartry,  or  place,  where  such  offence  shall  be  com-  MbecmniBlKcd 
"  mitted,  with  reasonable  sureties  for  bis,  her,  or  their  appear-  tottntl. 
"  ance ;  and  in  case  such  person  or  persons  shall  refuse  or 
"  neglect  to  give  such  Security,  then,  and  in  such  case,  it  shall 
"  and  may  be  lawful  to  and  for  such  justice  or  justices  to  com- 
"  mit  the  person  or  persona  so  refusing  to  the  common  gaol  or 
"  house  of  correction,  there  to  be  kept  until  the  next  assizes  or 
"  next  quarter-sessions  of  the  county,  city,  riding,  division,  shire, 
"  stewartiy,  or  place,  where  such  commitment  shall  be,  and  until 
"he,  she,  or  they,  shall  be  delivered  by  due  course  of  law:  and  Feniiiyoncon- 
"  in  case  any  such  person  or  persons  shall  be  convicted  of  any  of  vWon 
"  the  offences  aforesaid,  upon  any  indictment  or  information 

"  against 
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against  him^  her»  or  tbem^  at  such  assizes  or  quarter-sessions  of 
the  peace  as, aforesaid^  the  person  or  persons  so  offending  shall, 
*'  for  every  such  offence,  forfeit  the  sum  of  two  hundred  pounds 
*'  of  lawful  money  of  Great  Britain,  and  shall  also  suffer  impri- 
**  sonment  in  common  gaol,  prison,  or  house  of  correcdon^  of  the 
'^  county,  city,  ^^^f  division,  liberty,  shire,  Atewartry,  or  piaoe, 
**  wherein  such  oflfender  or  offenders  shall  be  respectivdy  cost' 
victed,  for  the  space  of  twelve  months,  without  bail  or  main- 
prise, and  until  such  forfeiture  shall  be  paid/' 

Officers  of  the  f  Sect.  30.  By  25  Geo.  3.  c.  67.  s.  2.  *'  It  shall  and  may  be 
STsttdi* tools'*  *'  lawful  to  and  for  any  oflScer  of  his  majesty's  customs  in  Great 
&c.  laid,  or  in-  '^  Britain,  and  they  are  hereby  required,  to  seize  and  secure,  in 
tended  to  be  '«  some  or  one  of  his  majesty's  warehouses,  all  such  toob,  utensils, 
anj'^t^wS^  **  ^^  implements,  or  part  or  parts  thereof;  and  ail  and  every  such 
bound  w9ud ;    "  model  or  plan,  models,  or  plans,  or  part  or  parts  thereof,  as 

'^  such  officers  shall  find  or  discover  to  be  laid  or  put  on  board, 
''  or  intended  to  be  laid  or  put  on  board,  of  any  ship,  vessel,  or 
*'  boat,  which  shall  be  bound  to  some  port  or  place  m  parts  be- 
''  yondf  the  seas  (except  to  Ireland),  contrary  to  the  true  intent 
*^  and  meaning  of  this  act,  together  with  the  packages,  and  all 
'*  other  goods  packed  therewith  (if  any  such  there  be)^  and  they 
are  hereby  indemnified  in  so  doing ;  and  all  tools,  utensils,  and 
implements,  or  part  or  parts  thereof,  model  or  plan,  models  or 
plans,  or  part  or  parts  thereof,  together  with  the  packages,  and 
other  goods  packed  therewith,  so  seized  and  secured  as  afore- 
"  said,  shall,  after  condemnation  thereof  in  due  course  of  law,  be 
^'  publicly  sold  to  the  best  bidder,  by  order  of  the  commissioners 
such  goods  to  be  ^*  of  the  customs  in  Great  Britain  respectively  ;  and  one  moiety 
^  '  "of  the  produce  arising  by  the  false  thereof,  after  deducting  the 

charges  of  condemnation  and  sale,  shall  be  to  the  use  of  his 
majesty,  his  heirs  and  successors,  and  the  other  moiety  to 
the  officer  who  shall  seize  and  prosecute  for  the  same  as  afore- 
••  said." 

Penalty  on  mas-      f  Sect.  31.    By  25  Geo.  3.  c.  67.  s.  3.    **  If  the  captain  or 

whoshaUT^**     '*  master  of  any  ship,  vessel,  or  boat  in  Great  Britain,  shall 

niitanysJckr    ^*  knowingly  or  designedly  permit  or  suffer  any  tool,  utensil,  or 

tools,  &c.  to  be  '^  implement,  or  part  or  parts  thereof,  or  any  model  or  plan,  or 

put  on  board.  .  a  ^^^  q|.  pgrtg  thereof,  by  this  act  prohibited  to  be  exported  as 

**  aforesaid,  to  be  put  on  board  his  said  ship,  vessel,  or  boat, 

'^  every  such  captain  or  master  shall,  for  every  such  offence,  for* 

''  feit  the  sum  of  two  hundred  pounds ;  and  if  the  said  ship, 

**  vessel,  or  boat,  shall  belong  to  his  majesty,  his  heirs  Or  succes- 

*^  sors,  Uien  the  captain  or  master  thereof  shall  not  only  forfeit  the 

**  sum  of  two  hundred  pounds,  but  shall  also  forfeit  his  employ- 

^  ment,  and  be  incapable  of  his  holding  any  office  or  employ- 

''  ment  under  his  majesty,  his  heirs  or  successors." 

Penalty  on  offi.  f  Sect.  32.  By  25  Geo.  3.  c.  67.  s.  4.  "  If  any  customer, 
iSdn^^S^™  "  comptroller,  surveyor,  searcher,  waiter,  or  other  officers  of  the 
try  outwanTs/  *^  customs  in  Great  Britain,  shall  take,  or  knowingly  or  wiUingly 
&C.  for  such  "  suffer  to  be  taken,  any  entry  outward,  or  shall  sign  any  cocket, 
tools  or  utensils,  u  warrant,  or  sufferance,  for  the  shipping  or  exporting  of  any  of 
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"  the  said  tools^  utensils,  or  implements,  or  any  part  or  parts 
"  thereof,  or  any  of  the  said  models  or  plans,  or  any  part  or  parts 
"  thereof,  by  this  act  prohibited  to  be  exported,  or  shall  know- 
ingly or  willingly  permit,  or  suffer  the  same  to  be  done,  directly 
or  indirectly,  contrary  to  the  true  intent  and  meaning  of  this 
^  act ;  every  such  customer,  comptroller,  surveyor,  searcher, 
^'  waiter,  or  other  officer  of  the  customs  of  Great  Britain,  shall, 
*'  for  every  such  offence,  forfeit  the  sum  of  two  hundred  pounds, 
'^  and  shall  also  forfeit  his  office,  and  be  incapable  of  holding 
any  office  or  employment  under  his  majesty,  his  heirs  or  sue- 


It 


**  cessors." 


t  Sect*  33.  By  25  Geo.  3.  c.  67.  s.  5.  "  If  any  person  or  per-  Anypers  •  imv. 
*'  sons  hath  or  have  in  his,  her,  or  their  custody,  power,  or  pos-  >"g  in  possession 
session,  or  shall  collect,  obtain,  make,  apply  for,  or  cause  or  utenX&cl^ith 
procure  to  be  made,  any  such  tool,  utensil,  or  implement,  or  any  intent  to  export 
part  or  parts  thereof,  or  any  such  model  or  plan,  models  or  plans,  ?*®  ?*™*^'  ^y 
or  part  or  parts  thereof  as  aforesaid,  with  intent  to  export,  or  that  wrwamuitfor*' 
the  same  may  be  exported  out  of  Great  Britain  to  any  port  or  seizing  thereof. 
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bemg  made,  upon  the  oath  of  one  or  more  credible  witness  or  fore  him; 
witnesses,  before  any  justice  or  justices  of  the  peace,  that  there 
is  reason  to  believe  such  person  or  persons  hath  or  have  in  his, 
her,  or  their  custody,  power,  or  possession,  or  hath  or  have 
*^  collected,  obtained,  made,  applied  for,  or  caused  or  procured 
to  be  made,  any  such  tool,  utensil,  or  implement,  or  part  or 
parts  thereof,  or  any  such  model  or  plan,  or  models  or  plans, 
or.  part  or  parts  thereof,  as  aforesaid,  with  intent  to  export,  or 
**  that  the  same  may  be  exported  to  some  other  port  or  place  than 
^*  Great  Britain  or  Ireland ;  then,  and  in  any  of  the  said  cases,  it 
'^  shall  and  may  be  lawful  to  and  for  the  said  justice  or  justices 
^*  of  the  peace  to  issue  his  or  their  warrant  or  warrants  to  seize 
**  all  such  tools,  utensils,  or  implements,  or  part  or  parts  thereof, 
''  and  all  such  models  or  plans,  or  part  or  parts  thereof,  as  afore- 
''  said|  and  to  bring  the  person  or  persons  so  complained  of  before 
''  him  or  them,  or  some  other  of  his  majesty's  justices  of  the 
"  peace  for  the  same  county,  city,  riding,  division,  shire,  stewartry, 
"  or  place ;  and  if  such  person  or  persons  shall  not  give  such  an 
*'  account  of  the  use  or  purpose  to  which  such  tools,  utensils,  or  ■"?  ^^^  ^^} 

**•!.  *^     ^  J,  ,  '  '        not  give  asatis- 

"  implements,  or  part  or  parts,  models  or  plans,  or  part  or  parts  factory  accotmt 
'^  thereof,  i^,  are,  or  were  intended  to  be  appropriated,  as  shall  thereof,  such 
**  be  satisfactory  to  the  justice  or  iustices  before  whom  he,  she,  u°®i''3^  5"*^ j 
**  or  they  shall  be  brought  as  aforesaid,  then,  and  in  such  case,  it  the  posKssor 
**  shall  and  may  be  lawful  to  and  for  such  justice  or  justices  to  bound  over  to 
**  cause  all  such  tools,  utensils,  or  implements,  or  part  or  parts  "PP^  *^  ^^^ 
**  thereof,  models  or  plans,  or  part  or  parts  thereof,  which  shall  ^  * 

**  have  been  so  seized  as  aforesaid,  to  be  detained ;  and  also  to 
**  bind  the  person  or  persons  so  charged  to  appear  at  the  next 
*'  assizes,  general  ^aol-delivery,  or  quarter-sessions  of  the  peace 
**  for  the  county,  city,  riding,  division,  shire,  stewartry,  or  place, 
'*  where  such  offence  shall  be  committed,  with  reasonable  sure- 
^*  ties  for  his,  her,  or  their  appearance ;  and  in  case  such  person 
**  or  persons  shall  refuse  or  neglect  to  give  such  security,  then, 
*'  and  in  such  case,  it  shall  and  may  be  lawful  to  and  for  such 
VOL.  I.   ^  E  R  *' justice 
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or  nwr  be  ooia-  «« justice  or  justices  to  Commit  such  person  or  persons  to  the 
netted.  ^  county  gaol,  prison,  or  house  of  correction,  tnere  to  remain 

'^  until  the  neit  assizes  or  quarter-sessions  of  the  county,  city« 

''  riding,  division,  liberty,  stewartry,  or  place,  where  such  com- 

**  mitment  shall  be,  and  until  he,  she,  or  they  shall  be  delivered 

Peiudty  in  caie  <<  by  due  course  of  law :  and  in  case  any  such  person  or  persons 

olcoDTicuoii.     ti  gjjjjj  1^  convicted,  upon  any  indictment  or  information  against 

^*  him,  her,  or  them,  at  such  assizes  or  quarter-sessions  of  the 
peace  as  aforesaid,  of  having  in  his,  her,  or  their  custody,  power, 
or  possession,  or  of  having  collected,  obtained,  made,  applied 
**  for,  or  caused  or  procured  to  be  made,  any  such  tool,  utensil, 
**  or  implement,  or  part  or  parts  thereof,  model  or  plan^  or  part 
'^  or  parts  thereof,  with  such  intent  as  aforesaid,  then,  and  in  such 
case,  the  person  or  persons  so  convicted  shall,  for  eveiy  such 
offence,  forfeit  and  lose  all  such  tools,  utensils,  or  implements, 
^*  or  part  or  parts  thereof,  models  or  plans,  or  part  or  parts  there- 
"  of,  which  shall  be  so  seized  and  detained,  and  also  the  sum  of 
**  two  hundred  pounds  of  lawful  money  of  Gireat  Britain,  and 
''  shall,  suffer  imprisonment  in  the  common  gaol  of  the  county, 
**  ciw,  riding,  division,  shire,  stewartry,  or  place,  wherein  such 
''  ofltender  or  offenders  respectively  shall  be  committed,  for  the 
''  space  of  twelve  months,  without  bail  or  mainprise,  and  until 
**  such  forfeiture  shall  be  paid." 

t  Sect.  S4.  By  £5  Geo.  3.  c.  67*  s.  7.  "  Provided  always,  that 
**  no  person  shall  be  prosecuted  for  any  of  the  offences  afore- 
''  said,'  unless  such  prosecution  shall  be  commenced  within  the 
**  space  of  twelve  calendar  months  next  after  such  offence  shall 
*^  be  committed." 

t  Sect.  35.  By  £5  Geo.  3.  c.  67.  s.  8.  it  is  further  enacted,  "  That 
the  several  penalties  and  forfeitures  herein-before  mentioned 
shall  and  may  be  sued  for  and  recovered  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  majesty's  courts  of  record 
at  Westminster,  or  in  the  court  of  exchequer,  or  in  the  court  of 
session  in  Scotland,  in  the  name  of  his  majesty's  attorney- 
general,  or  lord-advocate,  or  in  the  name  of  some  o£Bcer  or 
officers  of  the  customs  of  Great  Britain  respectively,  wherein 
no  essoin,  protection,  privilege,  wager  of  law,  or  more  than  one 
imparlance,  shall  be  allowed ;  and  that  one  moiety  of  the  said 
penalties  and  forfeitures  shall  go  and  be  applied  to  the  use  of  his 
majesty,  his  heirs  and  successors,  and  the  other  moiety  to  the 
use  of  such  officer  or  officers  of  the  customs  as  shall  sue  and 
prosecute  for  the  same  respectively,  after  deducting  the  charges 
of  prosecution  from  the  whole." 

i*.  Sect.  36.  By  25  Geo.  3.  c.  67.  s.  9*  it  is  further  enacted, 
**  That  if  any  suit  or  action  shall  be  commelnced  against  any  per- 
**  son  for  what  he  shall  do  in  pursuance  of  this  act,  such  suit  or 
^  action  shall  be  commenced  within  three  months  next  after  the 
'*  fact  committed;  and  the  person  so  sued  may  file  common  bail, 
**  or  enter  a  common  appearance,  and  plead  the  general  issne 
Gcnenl  isnie.  '^  ^^^  fS^^^»  *P^  ^^1  g^ve  this  act  and  the  special  matter  in  evi- 
**  dence;  and  if  the  plaintiff  or  prosecutor  shall  become  ndnsvlit, 
''  or  suffer  discontinuance, .  or  if  a  verdict  pass  against  him  or 

*•  her. 
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"  plaintiff,  the  defendant  shall  recover  treble  costs."  Tnblecotu. 

t  Sect.  37.  By  20  Geo.  3.  c.  89.  it  is  enacted.  "  That  it  shall  From  July  lO, 
"  and  may  be  lawful  to  export  from  Great  Briuin  to  the  British  i^^^;  >uch  tools 
"  islands  in  the  West  Indies,  or  to  any  other  foreign  part  or  place  ^^^  ,t^j  ,,,,00. 
."  wlntevcr,  any  tools  or  uteo&ils  made  use  of  in  me  iron  or  steel  rutnrai,  Ue. 
"  manufactorea  of  ibis  kingdom,  which  might  have  been  legally  °'"?  ^  eiporc 
"  exported  before  the  passing  of  the  above  recited  act  (except  the  ha^e'i^n  ^ 
"  several  articles  hereinafter  particularly  enumerated ;  that  is  to  Tare  puiing  n- 
"  say,  rollers  either  plain,  grooved,  or  of  any  other  form  or  deno-  "^  ".<='■  e'^cpt 
"  minatioii,  of  cast  iron,  wrought  iron,  or  steel,  for  the  rolling  of  i^'^i^^,"" 
"  iron,  or  any  sort  of  metals,  and  frames,  beds,  pillars,  screws, 
"pinions,  and  each  and  evei? implement,  tool,  or  utensil  there- 
"  unto  belonging;   rollers,   flitters,   frames,   beds,   pillars,  and 
"  screws  for  slittmg  mills ;  presses  of  all  sorts  in  iron,  steel,  or 
"  other  metals,  which  are  used  with  a  screw  exceeding  one  inch 
"  and  a  half  in  diameter ;  or  any  parts  of  these  several  articles, 
"  or  any  model  or  models  of  any  of  the  before  mentioned  utensils, 
**  implements,  and  machines,  or  any  part  or  parts  thereof;  and  al) 
"  sorts  of  utensils,  engines,  or  macnines  used  in  the  casting  or 
"  boring  of  cannon,  or  any  sort  of  artillery,  or  any  parts  thereof, 
"  or  any  model  or  models  of  tools,  utensils,  engines,  or  machines 
"  used  in  casting  or  boring  of  cannon  or  any  sort  of  artillery,  or 
"  any   parts   thereof;    hand-stamps,    dog-head   stamps,    pulley 
"  stamps,  hammers,  and  anvils  for  stamps,  presses  of  all  sorts, 
"  called  cutting-out  presses,  beds  and  punches  to  be  used  there- 
"  with ;  piercing  presses  of  all  sorts,  beds  and  punches  to  be  used 
"  therewith,  either  in  parts  or  pieces,  or  iitted  together ;  scoring 
"  or  shading  engines,  presses  for  horn  buttons,  dies  for  horn  but-     . 
"  tons,  rolled  metal  with  silver  thereon,  parts  of  buttons  not  fitted 
"  up  into  buttons,  or  in  an  unfinished  state;  engines  for  chasing, 
"  stocks  for  casting  buckles,  buttons,  and  rings ;  die-sinking  tools 
'*  of  all  sorts,  engines  for  making  button-shanks,  laps  of  all  sorts, 
"  tools  for  pinchmg  of  glass,  engines  for  covering  of  whips,  bars  of 
"  metals  covered  with  gold  or  silver,  burnishing  stones  commonly 
"  called  blood  stones,  either  in  the  rough  state  or  finished  for 
"  use) ;  any  thing  in  the  said  recited  act  to  the  contrary  in  any- 
"  wise  notwithstanding." 

t  Secf.38.  By26Geo.3.  C.89.  S.2.  "It shall  not  be  lawful  for  Nopmonto 
"  any  person  or  persons,  in  the  kingdom  of  Great  Britain,  to  export  ''.'" '°  P°,"*'- 
"  to  parts  beyond  theseas(e\cept  toIreland),or  tohave  in  his,  her.  toel^rtfei"* 
"  or  their  possession,  with  the  mtent  so  to  export,  any  of  the  toots  cept  to  inioDd) 
"  and  utensils  hereinafter  mentioned ;  that  is  to  say,  wire  moulds  "^  j''^  "j"  ■"'- 
"  for  making  paper ;  wheels  made  of  metal,  stone,  or  wood,  for  dBed,  KccliiMi 
"  cutting,  roughing,  smoothing,  polishing,  and  engraviug  glass ;  act,  m  hr  ■>  k- 
"  purcelias,  pmcers,  sheers,  and  pipes,  used  in  blowing  glass;  '••"toeiport- 
"  potters  wheels  and  potters  lathes  for  plain,  round,  and  for  therein  enumo- 
"  engine-turning  tools,  used  by  saddlers,  ha  mess- makers,  and  rated,  to  eitaid 
"  bndle-makers,  namely,  cantle-strainers,   side-strainers,   point- '°"P°"'"."^ 

Strainers,  creasmg-u-ons,  screw-creasers,  wheel-irons,  seat-irons,  ;„  itu  ,a, 

"pricking-irons,  bolsteriuff-irona,  dams,  head-knives;   and  that 

"  the  said  recited  act,  so  ^  as  the  same  concerns  the  exporters 

"  or  possessors  of  the  tools  and  utensils  therein  enumerated  or 

R  B  2  "  described 
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''  describedj  shall  extend,  or  be  construed  to  extend,  to  all  and 
"  every  the  exporters  or  possessors  of  the  tools  and  utensils  herein 
.  "  enumerated  or  described,  as  fully,  to  all  intents  and  purposes, 
"  as  if  the  same  were  repeated  and  re-enacted  in  the  body  of  this 
"  act." 

CoutinnaoGe  of       f  Stct.  39-  By  26  Geo,  3.  c.  89-  s.      it  is  further  enacted, 
this  act  M  That  this  act  shall  continue  in  force  until  the  end  of  die  next 

''  session  of  parliament,  and  no  longer/' — Made  perpetual  by 

35  Geo.  3.  c.  38. 

By  sect.  2.  of  26  Geo.  3.  c.  89.  ''  It  is  lawful  to  export  any 
*'  tools  made  use  ^  of  in  the  iron  or  steel  manufactures  of  this 
kingdom,  which  might  haye  been  exported  before  the  25  Geo.  3. 
except  rollers  either  plain,  grooved,  or  of  any  other  form  or  de- 
nommation,  of  cast  iron,  wrought  iron,  or  steel,  for  the  rollmg 
of  iron  or  of  any  sort  of  metals,  and  frames,  beds,  pillars,  screws, 
**  pinions,  and  each  and  every  implement,  tool,  or  utensil  thereto 
belonging;  rollers,  slitters,  frames,  beds,  pillars,  and  screws 
for  slitting  mills,  presses  of  all  sorts  in  iron,  steel,  or  other 
**  metals,  which  are  used  with  a  screw  exceeding  one  inch  and  a 
''  half  in  diameter,  or  any  parts  of  these  several  machines,  or  any 
^'  model  or  models  of  any  of  the  beforementioned  utensils,  imple- 
ments, and  machines,  or  any  part  or  parts  thereof;  and  all 
sorts  of  utensils,  engines,  or  machines,  used  in  the  casting  or 
boring  of  cannon,  or  any  sort  of  artillery,  or  any  parts  thereof, 
or  any  model  or  models  of  tools,  utensils,  engines,  or  machines, 
used  in  casting  or  boring  of  cannon,  or  any  sort  of  artillery^  or 
any  parts  thereof,  and  stamps,  dog-head  stamps,  pulley  stamps, 
"  hammers  and  anvils  for  stamps ;  presses  of  all  sorts  called  cut- 
**  ting-out  presses,  beds  and  punches   to  be  used  therewith; 
**  piercing  presses  of  all  sorts,  bed  and  punches  to  be  used  there- 
with, either  in  parts  or  pieces,  or  fitted  together ;  scoring  or 
shading  engines,  presses  for  horn  buttons,  dies  for  horn  buttons, 
rolled  metal  with  silver  thereon,  parts  of  buttons  not  fitted  up 
into  buttons,  or  in  an  unfinished  state;  engines  for  chasing, 
**  stocks  for  casting  buckles,  buttons, and  rings;  die-sinking  took 
of  all  sorts,  engines  for  making  button-shanks,  laps  of.  all  sorts, 
tools  for  pinchmg  of  glass,  engines  for  covering  of  whips ;  bars 
"  of  metals  covered  with  gold  or  silver,  burnishmg  stones  com- 
^*  monly  called  blood  stones,  either  in  the  rough  state  or  finished 
*'  for  use." 

By  44  Geo.  3.  c.  70.  Machinery  and  tools  for  erecting  a  mint 
in  Denm'ark  are  allowed  to  be  exported. 

And  50  Geo.  3.  c.  63.  The  like  for  the  Brazils. 


7.  Usury. 

In  treating  of  Usury,  I  shall  consider, 

1.  What  shall  be  deemed  usury. 

2.  How  it  is  restrained  by  common  law. 

2.  How 
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3.  How  by  statute. 

•   As  to  the  First  Point^  viz.  What  shall  be  deemed  usury. 

Sect.  1.  It  seems  that  usury,  in  a  strict  sense,  is  a  contract  upon  Wood's  Idbl 

the  loan  of  money  to  give  the  lender  a  certain  profit  for  the  use  of  ^'^'  P-  ^^^' 

it,  upon  all  events,  whether  the  borrower  make  any  advantage  of  ^  Uaorv/is. 

it,  or  the  lender  suffer  any  prejudice  for  the  want  of  it^  or  whether  2  Strange,  81*6. 

it  be  repaid  on  the  day  appointed  or  not.  ^^i^* 

^  /    rr  4  Com.  156. 

Sect.  ft.  And  in  a  larger  sense  it  seemeth,  that  all  undue  advan*  ^       '      ' 
tages  taken  by  a  lender  against  a  borrower  come  under  the  notion  cowper,  793. 
of  usury,  whether  there  were  any  contract  in  relation  thereto  or 
not ;  as  where  one  in  possession  of  land,  made  over  to  him  for 
the  security  of  a  certain  debt,  retains  his  possession  after  he  hath 
received  all  that  is  due  from  the  profits  of  the  land. 

Sect.  3.  But  it  hath  been  resolved,  that  an  agreement  to  pay  t  R.  Abr.  aoi. 
double  the  sum  borrowed,  or  other  penalty,  on  the  non-payment  *<>  Edw.  s.7i. 
pf  the  principal  debt  at  a  certain  day,  is  not  usurious,  because  it  ^  ^^^  ^ 
is  in  the  power  of  the  borrower  wholly  to  discharge  himself,  by  Cowper,  lis. 
repaying  the  principal  according  to  the  bargain. 

As  to  the  Second  Point,  viz.  How  usury  is  restrained  by 
the  common  law.  v 

Sect.  4.  It  is  said,  that  anciently  it  was  holden  to  be  abso-  s  Inst  i5i. 
lutely  unlawful  for  a  christian  to  take  any  kind  of  usury,  and  that  *  R*  ^^Jj®^' 
whosoever  was  guilty  of  it,  was  liable  to  be  punished  by  the  cen-  pa]ni!*299.' 
sures  of  the  church  in  his  life-time ;  and  that  if  after  death  any  Temp. 
one  was  found  to  have  been  a  usurer  while  living,  all  his  chattels  Hanlwicke, 
were  forfeited,  to  the  king,  and  his  lands  escheated  to  the  lord  of 
the  fee. 

Sect.  5.  Also  it  seemeth  to  have  been  the  opinion  of  the  makers  SVentris,  42. 
of  some  late  acts  of  parliament,  as  5  Edw.  6.  c.  20.  IS  Eliz.  |7^'J[^* 
c.  8.  s.  5.  and  21  Jac.  I.e.  17.  s.  5.  that  all  kinds  of  usury  are  f^  ^ 
contrary  to  good  conscience. 

Sect.  6.  And  agreeably  hereto  it  seemeth  formerly  to  have  been  f  r.  Abr.  soi. 
the  general  opinion,  that  no  action  could  be  maintained  on  any  i  R*  Abr.  is. 
promise  to  pay  any  kind  of  use  for  the  forbearance  of  money,  bo-  p^  "jo?* 
cause  that  all  such  contracts  were  thought  to  be  unlawful,  and 
consequently  void.  «  , 

Sect.  7*  But  it  seems  to  be  generally  agreed  at  this  day,  that  i  R.  Abr.  S5. 
the  taking  of  reasonable  interest  for  the  use  of  money  is  in  itself  fJ?*^**''^®** 
lawful,  and  consequently  that  a  covenant  or  promise  to  pay  it,  in  wincb.ii4. 
consideration  of  the  forbearance  of  a  debt,  will  maintain  an  ac-  i  Yen.  198. 
tion;  for  why  should  not  one  who  has  an  estate  in  money  be  as  J'^^iJJ' 
well  allowed  to  make  a  fair  profit  of  it,  as  another  who  has  an  estate  ^^^^  \^  uii.  y. 
in  land ;  and  what  reason  can  there  be,  that  the  lender  of  money  f5. 
should  not  as  well  make  an  advantage  of  it  as  the  borrower?  ^iL^'J^"^' 
Neither  do  the  passages  in  the  Mosaical  law,  which  are  generally  pevter.  c.  zsiii. 
urged  against  the  lawfulness  of  all  usury,  if  fully  considered,  so  v.  19,  so. 
much  prove  the  unlawfulness,  as  the  lawfulness  of  it ;  for  if  all 

usury 


allowed  to  take  it,  as  in  respect  of  those  of  the  eame  natioR,  of 
whom  alone  they  were  forbidden  to  receive  it  i  From  whence  it 
seems  clearly  to  follow,  that  the  prohibition  of  it  to  that  j>eople 
was  merely  political,  and  conaequently  doth  not  ejitend  U>  any 
other  nation. 

As  to  the  Thibd  Point,  viz.  How  usury  is  restrained  hj 
statute. 

Sect.  8.  By  12  Ann.  c.  16.  "  Ko  person  whatAMser  shsll, 
"  upon  any  contract,  take,  directly  or  indirecdy,  for  loan  of  any 
"  money,  wares,  merchandize,  or  other  conunodities  whatsoever, 
"  above  the  value  of  five  pounds,  for  the  forbearaace  of  one  hun- 
"  dred  pounds  for  a  year,  and  so  after  that  rate  for  a  greater  or 
"  lesser  sum,  or  for  a  longer  or  shorter  time." 

Sect.  9.  And  by  12  Ann.  c.  l6.  it  is  enacted,  "That  all  bonds, 

"  "  contracts,  and  assurances  whatsoever,  for  payment  of  any  prin- 

"  cipal,  or  money  to  be  lent,  or  covenanted  to  be  performed 

.  "  upon,  or  for  any  usury,  whereupon  or  whereby  there  shall  be 

"  reserved  or  taken  above  the  rate  of  five  pounds  in  the  hundred, 

"  as  aforesaid,  shall  be  utterly  .void." 

Sect.  10.  And  by  12  Ann.  c.  16.  s.  2.  "  All  and  every  person 
"  or  persons  whatsoever,  which  shall,  upop  any  contract,  take, 
"  accept,  and  receive,  by  way  or  means  of  any  corrupt  bai^in, 
"  loan,  exchange,  chevizance,  shift,  or  interest  of  any  wares,  mer- 
"  chandize,  or  other  thing  or  things  whatsoever,  or  by  any  deceit- 
"  ful  way  or  means,  or  by  any  covin,  engine,  or  deceitful  convey- 
.-„.  "  *ice»  for  the  forbearing  or  giving  day  of  payment  for  one  whol« 
Will.  t50.  "  year,  of  and  and  for  their  money  or  other  thing,  above  the  sum 
0  C.  Jac  S5.  "  of  five  pounds,  for  the  forbearing  of  one  hundred  pounds  for  a 
"  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a 
"  (a)  longer  or  shorter  term,  shall  forfeit  and  lose  for  every  such 
"  offence  the  treble  value  of  the  money,  wares,  merchandizes, 
"  and  other  things  so  lent,  bargained,  exchanged,  or  shifted." 

The  expositions  which  were  made  of  the  former  statutes  of 
usury  being  equally  applicable  to  this,  which  is  penned  almost 
in  the  very  same  words,  I  shall  take  notice  of  the  principal  of 
them,  as  well  as  decisions  upon  this  statute,  as  that — 

f  Sect.  1 1 .  A  control  made  before  the  statute  is  no  way  with- 
in the  meaning  of  it,  and  therefore  it  is  still  lawful  to  receive  six 
per  cent,  in  respect  of  any  such  contract. 

t  Sect.  12.  A  bond  given  at  Calcutta  in  the  East-Indies,  where 
both  parties  reside  at  the  time,  on  which  nine  per  cent,  is  re- 
served, is  not  within  the  statute. 

Sect,  IS.  A  bond  made  to  secure  a  just  debt,  payable  with 
lawful  interest,  shall  not  be  avoided  be*  reascM  of  a  corrupt  agree- 
ment between  the  obligors,  to  which  the  obligee  was  no  w^ 
privy;  as  where  A.  being  indebted  to  B.  in  a  hundred  pounds^ 
agrees  to  give  him  thirty  pounds  for  the  forbearance  of  that  hun- 
dred pounds  for  a  year,  and  gives  him  a  bond  of  sixty  pounds  for 

payment 
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B.,  for  the  payment  of  a  true  debt  of  one  oundred  pouads  due 
from  B.  to  C. 

Sect.  14.  The  receipt  of  higher  iiitereat  thao  is  allowed  by  the  Folhrd  v. 
statute,  by  virtue  of  an  agreement  subsequent  to  the  first  contract,  —l^'  *^^ 
does  not  avoid  an  assurance  fairly  made,  and  agreeable  to  the  n,,.  ig'i, 
statute,  but  only  subjects  the  party  to  the  forfeiture  of  treble  4BDiT.tS.5S. 
value:  for  the  words  are,  "  That  all  aasurances  for  the  payment 
".of  any  principal,  fiu:.  whereupon  or  whereby  there  shaU  be  re- 
"  served  or  tak^  above  the  rate  of  live  pounds  in  the  hundred, 
"  &c.  shall  be  utterly  void." 

t  Sect.  15.  So  also  where  A.  sold  goods  at  three  months  Flojet*.  Ed- 
credit,  but  stipulated  that,  if  the  money  was  unpaid,  the  vendee  '^'  *^'"P' 
should  allow  him  a  halfpeany  an  ounce  for  every  month  until 
the  debt  was  discharged,  which  exceeded  the  legal  rate  of  interest, 
yet  the  contract  being  a  bon^fide  sale,  and  the  subsequent  agree- 
ment according  to  the  usage,  in  that  particular  branch  of  trade, 
it  was  not  usurious;  but  it  would  have  been  otherwise  if  the  sale 
had  been  merely  colourable,  to  cover  the  loan  and  evade  the 
statute. 

*)-  Sect.  16.  So  where  A.  was  foirly  indebted  to  B.  in  one  Gn;v.Fo«kr, 
thousand  one  hundred  and  tweuty-five  pounds,  and  on  A.  de-  V*^  ^'-  ^n>- 
siring  time  to  pay  it,  B.  insisted  that  one  hundred  and  fifty 
pounds  should  be  added  to  the  debt,  as  be  would  have  nothing 
to  do  with  interest,  and  A.  accordingly  gave  him  five  acceptances 
for  these  two  sums,  payable  within  fourteen  mouths,  it  was  held 
that  the  bon&Jide  debt  subsisted  unimpeached  by  the  subsequent 
usurious  transaction. 

■\  Sect.  17.  So  in  an  action  for  usury,  where  it  was  proved  to  Windi  v.  Fea. 
be  the  custom  to  discount  bills  in  London  for  persons  in  the  ^j^\^ 
country,  and  to  charge  on  such  bills  the  usual  discount  of  interest  173^.         ' 
of  6ve per  cent,  and  also  five  shillings  ^er  cent,  on  the  gross  sum,  SeetTena 
as  commission  to  answer  the  extraordinary  expenses  of  clerics,  *<1^S».  noli* 
&c.  kept  for  this  business,  it  was  adjudged  not  to  be  USU17. 

t  Sect.  18,  So  where  a  bill  of  exchange  indorsed  over  is  not  AdrMv. 
duly  paid,  the  indorsee  may  charge  the  indorser  with  interest,  I^?^  j. 
exchange,  and  other  incidental  expenses,  beyond  the  amount  of      ' 
five  per  cent,  if  such  charges  are  reasonable,  warranted  by  usage, 
and  not  made  a  colour  for  usury. 

t  Sect.  VJ.  But  if  a  sum  of  money  is  lent  upon  an  agreement  ?ulwT]<BtMiv. 
to  pay  legal  interest,  and  a  premium  over  and  above  is  paid  when  B>ul«7>D(«fr 
the  money  is  advanced,  the  security  is  void,  although  such  pre 
raiiim  do  not  of  itself  exceed  the  legal  interest,  but  the  penal^  is 
not  incurred  till  more  than  legal  interest  is  actually  received. 

Seft.  80.  The  grant  of  an  annuity  for  lives  not  only  exceeding  t.*°^'^*i 
the  rate  allowed  ^r  interest,  but  also  exceeding  the  known  pro-  ^J^^iv. 
portion  for  contracts  of  this  kind,  in  consideration  of  a  certain  Brown,  Coirp. 

sum  t?^- 
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sum  of  money*  is  not  within  the  meaning  of  the  statute*  unless 
there  were  some  underhand  bargain  for  the  security  of  the  repay* 
ment  of  the  principal  or  consideration  money. 

t  Sect.  2\.  Therefore  where  A.  applied  to  B.  to  borrow  six 
hundred  pounds*  and  B.  agreed  to  lend  it  him*  and  actually  ad- 
vanced two  hundred  pounds  of  the  money*  on  a  deposit  of  cer^ 
tain  securities,  but  when  A.  applied  for  the  remaining  four  hun- 
dred pounds*  B,  by  falsely  pretending  that  he  had  not  the  money 
himself*  but  must  get  it  from  a  friend*  who*  he  said*  never  lent 
money  but  upon  annuity  at  six  years  purchase,  which  was  con- 
sented to  and  given  by  A.  accordingly*  and  B.  took  five /ler  catf. 
procuration-money*  this  loan^  though  in  the  shape  of  an  annuity, 
was  held  usury.  ' 

f  Sect.  £2.  But  where  the  loan  was  in  the  form  of  an  annuity, 
and  there  was  a  clause  in  the  deed*  that  the  borrower  might  re* 
pay  the  sum  given  for  the  annuity  at  a  future  period*  the  court 
held  it  not  usury*  although  the  clause  seemed  to  make  the  sum 
advanced  the  loan*  and  the  annuity  the  interest;  for  the  repay- 
ment was  casual*  and  depended  on  the  borrower  himself*  so  that 
it  was  not  in  the  lender's  power  to  have  his  money  at  all  events* 

Sect.  23.  No  contract  is  usurious  by  which  the  lender  runs  the 
hazard  of  losing  all  his  money,  both  princip&l  and  interest;  as 
where  on  the  loan  of  a  certain  sum  for  a  year*  for  the  victualling 
of  a  ship*  it  is  agreed,  that  if  the  ship  return*  the  lender  shall 
have  so  many  thousand  fishes*  at  such  a  rate,  which  exceeds  the 
interest  allowed  by  the  statute*  and  if  the  ship  never  return,  or  if 
it  perish  by  unavoidable  casualties  of  sea,  fire*  or  enemies,  that 
then  he  shall  have  nothing. 

'  Sect.  24.  But  it  is  clear,  that  if  the  interest  only  be  hazarded 
on  such  a  contract*  and  the  whole  principal  secured*  the  whole 
is  usurious. 

741.   Cro.  Jac.  507. 

Shower's  Rep.  8.  Sect.  25.  So  also  where  on  the  loan  of  thirty  pounds  a  bond  is 
given  for  the  payment  of  a  hundred  pounds*  on  the  marriage  of 
a  daughter  of  one  of  the  parties;  '*  provided*  that  if  either  of 
"  them  should  die  before*  that  then  nothing  should  be  paid.'' 

t  Sect.  26.  So  a  loan  of  five  thousand  pounds*  to  be  paid  ten 
thousand  pounds  on  the  death  of  A.  in  the  life-time  of  B.  is  not 
a  usurious  contract  within  12  Ann.  c.  16.  for  in  this  case*  if  the 
contingency  happen  one  way*  tlie  whole  money  is  lost. 

t  Sect.  27.  So  where  A.  lent  one  hundred  pounds  to  B.  for 
four  years  without  interest,  but  B.  agreed  to  nnd  the  daughter 
of  A.  with  meat  and  drink  for  that  time*  and  also  to  take  her  into 
partnership,  she  to  pay  a  moiety  of  the  charges  and  losses  of  the 
business,  and  to  receive  half  of  the  profits*  it  was  held  not  to  be 
usury*  although  the  pecuniary  advantages  gained  by  A.  might 
exceed  five  per  cent. 

t  Sect.  28.  But  if  the  borrower  of  money  give  a  bond  for  the 
principal  and  interest  at  five  per  cent,  and  covenant  at  the  same 
time  also  to  pay  to  the  lender  a  certain  portion  of  the  profits  of 
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II  trade  carried  on  by  him  in  partnership  with  another  person, 
this  is  an  usurious  contract^  and  the  obligee  cannot  recover  on 
the  bond;  for  though  he  was  to  gain  by  the  profits,  he  was  not 
to  stand  to  the  losses  of  the  trade. 

Sect.  99,  Also  it  hath  been  resolved,  that  an  agreement  to  pay  Button  v.  Dorn- 
more  than  the  lawful  interest  for  the  loan  of  a  certain  sum  at  such  ^o>«  ^ro.  Eliz. 
a  day  if  A»B.  shall  be  then  alive,  and  if  he  shall  be  dead,  then  to  ciavton's  case, 
-pay  such  a  sum  which  is  less  than  the  principal,  is  void  by  the  5Co.7o. 
statute;  for  if  such  a  contingency  would  exempt  the  case  out  of 
the  stotute,  by  the  same  reason  twenty  lives  might  be  added,  and 
the  statute  wholly  evaded. 

t  Sect.  30.    So  also  if  the  contingency  be  pn  a  young  and  KicliardB «, 
healthy  person  dying  within  three  months,  this  shall  be  deemed  Brown, 
usurious;  for  bemg  so  slight,  it  appears  to  be  a  mere  evasion.      Cowp.770. 

Sect,  31.  An  assurance  made  in  pursuance  of  a  fair  agreement  c  Jm.  €77. 
for  such  interest  as  is  allowed  by  the  statute,  shall  not  be  avoided  f,?^'^'  ^^^ 
by  the  fault  of  the  scrivener,  who  draws  it  up  in  such  a  manner  2VeD,8d. 
as  to  bring  it  within  the  express  letter  of  the  statute.  3  WUs.  396. 

Sect.  32.  As  where  the  parties  agree  that  five  pounds  shall  be  Haid.  418. 
paid  for  the  loan  of  a  hundred  pounds  for  a  year,  and  the  t  Mod.  307. 
scrivener,  in  drawing  the  bond  for  it,  doth,  without  the  know* 
ledge  of  the  parties,  who  are  illiterate  persons,  make  the  five 
pounds  payable  at  the  end  of  half  a  year. 

Sect.  33.  So  where  on  the  fair  loan  of  a  hundred  pounds,  agreed 
to  be  paid  with  common  interest,  a  mortgage  is  made  for  the  hun- 
dred pounds,  with  a  proviso,  that  it  shall  be  void  on  payment  of 
one  hundred  and  five  pounds  at  the  end  of  one  year,  without  any 
covenant  for  the  mortgagor  to  take  the  profits  till  default  be  made 
of  payment,  so  that  in  strictness  the  mortgagee  is  ii\titled  both  to 
the  interest  and  profits. 

t  Sect.  34.  So  also  if  a  bond  be  conditioned  for  the  payment  Le  Grange  v. 
of  one  hundred  pounds  by  quarterly  payments  of  five  pounds  Hamilton, 
each,  and  interest  at  five  per  cent,  this  shall  not  be  rendered  a  s.C.  sh.bl 
usurious  contract  by  the  indorsement  of  a  memorandum  thereon.  Rep.  144.' 
"  That  at  the  end  of  each  year  the  year's  interest  due  shall  be 
**  added  to  the  principal,  and  then  the  twenty  pounds  received  in 
*'  the  course  of  the  year  deducted,  and  the  balance  remain  as  the 
"  principal.'' 

t  Sect.  35.  So  if  A.  for  one  hundred  and  twenty  pounds  grant  Mnmyv. 
an  annuity  of  twenty  pounds  out  of  a  living,  with  a  promise  of  Harding, 
redemption  in  five  years,  and  give  bond  for  die  performance,  this  ^BK  Re^859. 
is  not  usury,  although  the  agent  in  drawing  the  deed  state  that  it       *      *      ' 
was  a  loan  of  money. 

Sect.  36.  The  reservation  of  a  greater  sum  than  is  allowed  by  5Co.  69. 
the  statute  for  interest,  upon  the  non-payment  of  the  principal  at  CI.  Jac  509. 
the  end  of  the  year,  is  not  usurious  within  the  statute,  because  J^^yi^.^ 
it  is  in  the  power  of-  the  borrower  to  avoid  the  payment  of  the  c.  Elia.  643. 
money  so  reserved,  by  paying  the  principal  at  the  day  appointed;  1 1^*«  464. 
yet  it  seemeth  clear,  that  if  it  were  originally  agreed  that  the  *  JSt*.  342.' 
principal  money  should  not  be  paid  at  the  time  appointed,  and  i  Atk.  35i! 

that 


1  Atk.'sM.        ^  *'*'"  nature  nutt  be  governed  by  the  circunutaaces  of  the 
Covpet,  794.     whole  matter,  from  which  the  intentioo  of  the  parties  win  appear 
«Str.  114S.       in  the  making  of  the  bargain,  which,  if  it  was  in  truth  usunous, 
is  mid,  however  it  may  be  disguised  by  a  specious  assurance. 

Tttev.Wet-  -^-Sect.ST.  Therefore  the  loan  of  money  produced  by -the  Sale 

Unin  3  Tern  of  gtock,  oD  an  agreement  that  the  borrower  ahall  refrface  this 
Rep.  S3t.  atock  on  a  certain  day,  or  repay  the  money  on  a  subsequent  day 
with  such  interest  in  the  meuitime  as  the  stock  itself  wouM  have 
produced,  is  not  usurious,  though  the  iuterest  exceed  five  per 
cent,  unless  the  transaction  be  colourable,  and  a  mere  device  to 
obtain  more  than  legal  interest. 

(■)C.  Jae.  S51.  Sea.  38.  It  is  not  (a)  nuUerial  whether  the  payment  both  of 
MO.  the  principal  and  also  of  the  usurious  interest  be  secured  by  the 

«  Ln  7^  same  (6)  or  by  different  conveyances ;  but  tiiat  all  writings  what- 
(6)  Ldiw!  trs.    soever  for  the  strengthening  such  a  contract  are  void. 

Sect.  39-  A  contract  reserving  to  the  lender  a  greater  advan- 
tage than  is  allowed  by  the  statute,  is  equally  within  the  meaning 
(c)  C  Jic  no.  of  it  (c)  whether  die  whole  be  reserved  by  way  of  interest,  or  la 
part  only  under  diat  name,  and  in  part  by  way  of  rent  for  a  house, 
let  at  a  rent  plainly  exceeding  the  known  value. 

Spurrier  v.  t  Sect.  40.  But  where  A.  agrees  to  pay  B.,  for  the  purchase 

H>you,  F.  of  two  houses,  the  sum  of  ^450:  10s.,  and  that  ^200  of  the 
M»*rch«n'  •"""^y  should  be  paid  immediately,  and  the  remainder  at 
icJ<J5,i79f.  Michaelmas,  with  interest  thereon  at  five  per  cent.,  and  the 
S.C.  4Bn>.  houses  being  unoccupied,  A.  was  to  be  let  into  immediate  pos- 
CCfS.  session;   but  that  if  the  said  balance  should  not  be  paid  at 

Michaelmas,  A.  agreed  to  pay,  in  lieu  of  interest  on  the  same,  a 
clear  rent  of  ^42  a  year,  out  of  which  B.  was  to  permit  interest 
<  at  the  rate  of  five  per  cent,  in  respect  of  the  sum  first  paid  to 

him  to  be  deducted;  this  agreement  was  adjadged  not  be  usu- 
rioVB. 
3Keble,i4t.    '      Sect.  A\.  A  second  bond  made  after  the  forfeiture  of  a  former, 
CoD.Noj,  f.      and  conditioned  for  the  receipt  of  interest  according   to  the 
penalty  of  the  forfeited  bond,  is  as  mudi  within  the  statute  as 
if  it  had  been  made  before  the  forfeiture;  for  if  such  a  practice 
should  be  allowed,  nothing  could  be  more  easy  than  to  elude  the 
statute;  and  though  the  whole  penalty  be  due  in  strictness  to  the 
obligee,  yet  the  true  principal  debt  is  in  consdence  no  greater 
after  the  forfeiture  of  the  bond  than  it  was  before. 
Waliim  B.  Shel.      1"  Sect.  42.  So  also  if  a  promissory  note,  originally  given  upon 
lej,  1  Tenn       a  usurious  consideration,  be  indorsed  over  to  A.,  and  B.  gives  A. 
Rep.  196.         2  bond  in  consideration  of  his  delivering  up  the  note  of  hand,  it 
seems  admitted,  that,  on  the  bond  being  put  in  suit,  and  the  sta- 
tute of  Usury  pleaded,  the  defendant  may  give  evidence  that  the 
promissory  note  was  orginally  given  on  a  usurious  considemtion, 
and  thereby  destroy  the  validi^  of  the  bond. 

Sect.  43.  But  although  the  deed,  securing  die  repayment  of  the 
money  borrowed,  be  drawn  pursuant  to  the  statate,  yet  if  the 
whole  of  die  principal  be  oot  furly  advwiced,  it  is  void. 

^Seet. 


B.  paid  tfatt  all  his  moaey  waaiudie  fuads,  and  that  to  sell  out  ssGeo-sT"' 

stock  at  that  dme  would  be  a  considerable  loss,  stock  then  stand-  E>{nii.M.P.ii. 

ing  at  73,  but  that  if  A.  would  take  tiie  stock  at  75,  be  should 

have  the  sum  he  wanted,  and  accordingly  recetrad  ^IdOO  in  stock 

valued  at  75,  which  he  sold  out  the  same  day  at  72}>  that  being 

Ae  then  maiket  price,  it  was  held,  that  the  executor  of  the  mort* 

gagee  could  not  maintain  an  ejectment  oa  the  mor^^e  deed. 

•^  Sect.  i5.  Soalsoif  the  discounter  of  a  bill  of  exchange  make  Fnuv.Wil- 
the  holder  take  goods  at  a  higher  price  than  they  are  worth  upon  ^'J^  ^P"^ 
a  fair  estimate,  it  is  usui; ;  for  a  party  by  substituting  goods  in-  ^tgiB^S.P.M}. 
stead  of  money  shdl  not,  by  colour  of  their  pretended  value,  take 
above  l^al  interest,  and  evade  the  statute. 

t  Sect.  46.  So  if  A.  indorse  a  note  of  .£200  to  B.  who  ad'  Mmna*.  Dow- 
vances  A.  one  hundred  and  ninety-seven  pounds  three  months  ''"(■  ^"^  ****• 
before  it  is  ^ue,  and  at  the  end  of  the  three  months  takes  another 
note  ou  advancing  £3  for  other  three  months,  tbis  is  usury. 

•f  Sect.  47.  So  also  where  A.  lent  B.  several  sumn  of  money  Moorv.  B*tBe, 
on  mortgage,  and  B.  having  occasion  for  more,  A.  advanced  him  Amb-B^sri. 
.£1900  by  seHii^  out  ^1000  South-Sea  Annuities,  which  at  that 
time  were  under  par,  and  sold  at  a  loss  of  .£76  upon  the  whole, 
and  paid  him  the  money  for  which  they  sold,  and  took  a  mort- 
gage frvm  him  for  c£lOOO,  at  five  per  cent,  interest,  with  a  cove- 
nant to  reduce  the  interest  to  four  per  cent,  if  paid  within  such  a 
time,  it  was  held  usurions. 

i"  Sect.  48.  So  where  upon  a  negoctation  for  a  loan  of  money  I'ooe  >■  WiUer, 
the  lender  |»-elends  that  is  inconvenient  to  lam  to  advance  money,  ^^s'-  '^ 
but  fumisliea  Ae  borrower  with  goods  to  the  amount  of  the  sum 
wanted,  and  the  goods  are  afterwards  sold  by  the  iBmventioa  of 
a  broker  racommended  by  the  lender,  and  a  security  taken  by  the 
lender,  payable  at  a  future  day,  for  a  sum  far  exceeding  the  value 
of  the  goods,  and  five  per  cent,  interest,  this  is  a  usurious  loan, 
and  the  security  is  void. 

1*  SeU.  49.  It  seems  also,  that  if  A.  in  consideration  of  advan-  Jntau*. 
cing  .£45,  for  which  he  takes  the  borrower's  note  of  hand,  pay-  f^'  *^°*P* 
able  on  demand,  stipulates  to  have  half  of  the  profits  upon  a 
resale  of  certain  goods  intended  to  be  purchased  by  the  borrower 
with  the  money,  and  two  hours'  after  the  purchase  demands 
payment  of  the  note,  and  the  same  night  puts  a  person  into  pos- 
session jointly  for  himself  and  the  borrower,  and  the  goods  upon 
a  resale  produce  only  a  neat  pro£t  of  five  pounds,  this  is  a  usu- 
rious transacUoD. 

f  Sect.  JO.  To  incur  the  penalties  of  usury  there  must  be,  Uavdfueon 
First,  a  corrupt  contract  between  the  parties;  Secondly,  monies  J^*?"!' 
or  other  things  lent;  Thirdly,  above  five  per  cent,  received  by  the  ^j,  "■  «>  •" 
lender  for  forbearance ;  and  wherever  these  three  matters  concur, 
the  offence  of  usury  is  completed,  although  no  time  is  men- 
tioned with  resj>ect  to  repayment  of  the  principal,  for  the  ofience 
may  be  committed  though  the  principal  money  may  never  b« 
paid. 

t  Seel. 
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DoogL  2i5.  t  Sect. '51.  For  altliottgb  the  very  contract  avoids  the  Becurity, 

3  Bl  Hep.  796.  y^t  the  treble  Talae  is  not  forfeited  .until  something  be  taken 

above  the  legal  rate  of  interest;  and  therefore,  where  G.  bor- 
rowed a  hundred  pounds  of  B.  on  his  bond,  conditioned  to 
repay  the  aame  at  six  months,  with  five  per  cent,  per  annum,  and 
gave  two  guineas  to  B.  at  the  time  the  money  was  advanced  as 
a  premium  for  the  loan,  and  the  principal  and  two  pounds  ten 
shillings  interest  were  repaid  at  tne  end  of  six  months,  it  was 
held,  that  the  bcMid  was  void,  but  that  the  usury  was  not  com- 
mitted until  the  half  year's  interest  was  received,  for  the  penalty 
is  only  incurred  by  '*  taking,  accepting,  and  receiving  more  than 
*'  legal  interest/' 

Johnston  901  f  Sect.  52.  So  where  A.  cave  credit  to  B.  for  jewels  to  a  ccr- 

R^lL^Euter  ^^^  amount,  but  B.  not  being  able  to  raise  money  on  them  de- 
Term,  1785.      sired  that  A.  would  exchange  them  for  old  plate;  and  A.  said 

that  old  plate  was  as  good  as  money,  and  accordingly  gave  him 

in  money  the  value  of  as  much  old  plate  as  was  less  by  a  hun- 

Etp'uMsse  N.P.  dred  pounds  than  what  the  jewels  had  been  sold  for,  for  the 

^^'  whole  amount  of  which  B.  was  to  stand  indebted;  it  was  held 

that  A.  was  not  liable  to  the  penalty  of  the  statute. 

Y^^ijfi^s'  ^'  ^^^'  ^^*  '^^^  receipt  of  interest  before  the  time  when  it  Is 
Nov,  i7i/'  ^^  strictness  due,  being  voluntarily  paid  by  the  debtor,  for  the 
3Kcbie,690.  greater  convenience  of  the  creditor,  or  for  any  other  such  like 
Con.1  Leon.  96.  consideration,  without  any  manner  of  corrupt  practice,  or  any 

previous  agreement  of  this  kind  at  the  making  of  the  first  con- 
tract, does  not  make  the  party  liable  to  the  forfeiture  of  the  treble 
value. 

» 

Nojr,  57.  Sect.  54.  In  an  assurance  for  the  payment  of  fifty  shillings  for 

1  on,  9(5.  ii^^  ^^^  ^f  ^^^  hundred  pounds  for  six  months,  the  computation 
shall  be  by  calendar  and  not  by  lunar  months,  because  by  the 
latter  the  interest  would  exceed  the  rate  allowed  by  the  statute. 

In  what  way  the  offender  may  be  proceeded  against. 

t  Sect.  55.  By  12  Ann.  c.  16.  s.  9,.  it  is  enacted,  '*  That  the 
'*  one  moiety  of  all  the  forfeitures  shall  be  to  the  queen,  and  the 
**  other  moiety  to  him  or  them  that  will  sue  for  the  same,  in  the 
same  county  where  the  several  oflTences  are  committed,  and  not 
elsewhere,  by  action  of  debt,  bill,  plaint,  or  information,  in 
*'  which  no  essoign,  wager  of  law,  or  protection,  shall  be  al- 
"  lowed." 

t  Sect.  56.  But  by  31  Eliz.  c.  5.  **  All  actions,  suits,  bills,  in- 
'*  dictments,  or  informations,  on  any  penal  statute  where  the 
*'  penalty  is  limited  to  the  queen  only,  shall  be  brought  within 
''  two  years  after  the  offence  committed,  and  when  limited  to  the 
''  queen  and  any  other  person,  within  one  year  next  after  the 
"  offence  committed;  but  in  default  thereof,  then  the  same  may 
"  be  brought  for  the  queen  at  any  time  within  two  years  after 
**  that  year  ended." 

Re^».  UpCon,  f  Sect.  57.  It  seems,  that  an  indictment  will  lie  on  the  12  Ann. 
Sin.  816.         ^^  iQ^  although  that  mode  of  proceeding  is  not  mentioned  in  the 

statute. 

fSect. 


payment  of  the  premiam,  if  it  be  not  a  year  a&er  what  bu  been  ^''*"  '^■ 
paid  exceeded  legal  interest. 

t  Sect.  59>  Also  an  action  will  lie  to  recover  back  what  has  Lowv-Watm, 
been  paid  on  a  nsurtoiu  contract  above  the  principal  and  legal  ^^^'  "'* 
interest. 

f  Sect.  60.  But  it  is  detuded,  that  a  person  who  has  pledged  nuroy  t>. 
goods  as  a  security  for  money  borrowed  on  a  usurious  con-  S^"'"','^' 
tract,  cannot  maintain  trover  against  the  lender,  unless  he  has  ^' 
paid,  or  tendered  to  pay,  the  suin  actually  advanced,  with  the 
legal  interest  due  thereon. 

What  is  reqoired  in  the  pleadings. 

Sect.  61.  A  fine  (a)  levied,  or  a  judgment  suffered,  in  pursu*  (a)3Cu.Bo. 
ance  of  a  usurious  contract,  may  be  avoided  by  an  averment  of  ^  C°-  '^■ 


«  LeoD.  tee.  Cod.  C.  Elic  SS,  588.   1  Sid.  1S«. 

Sect.  64.  In  an  aitutapiit  (6),  if  it  appear,  either  upon  the  evi-  (h)  Saik.  31. 
dence  or  from  the  plaintiff's  own  express  shewing  in  bis  decla-  5ii^*i».*n- 
ration,  that  the  contract  was  usurious,  he  caunot  recover.  q^  ^^  ^_ 

Or  the  court  of  cbancerv  nuT  direct  in  iuoe  to  irv  the  uiuriatu  contract.   Cowper,  TIB.   Strange, 
1045.    B.  R.H.  133. 

Sect.  63.  But  a  specialty  cannot  be  avoided  by  usury  appear- 
ing on  evidence  or  on  the  face  of  the  condition,  but  it  must  be 
pleaded. 

Sect,  64.  In  pleading  a  usurious  contract  by  way  of  bar  to  an  1  Aod.  49. 
action,  you  mtist  set  forth  the  whole  matter  specidly,  because  it  1  Sid.  tsj. 
lay  within  your  own  privity ;  but  an  information  on  the  statute  ^  xMt^SK 
for  making  such  a  contract,  it  is  sufficient  to  set  forth  the  corrupt  Noj,  143. 
bargain  generally,  because  matters  of  this  kind  are  supposed  to  Cro.  Jic  no, 
be  privily  transacted,  and  such  information  may  be  brought  by  a  j^p         * 
stranger.  PreUdent^ 

•  Ven.81.    Lotir.468.   Co.  En.  168.    CtiA.  183.   Bio.  V.  H.  t&5.  Joiki,413. 

Sect.  66.  (c)  In  every  information  on  the  statute  of  Usury,  it  (0 1  Lcoil  96, 
b  necessary  expressly  to  set  forth  the  place  where  the  corrupt 
bargain  was  made. 

•f  Sect.  67.  It  is  also  neceBsary  to  lay, the  time  precisely;  and  Ei'J''''"'' 
therefore,  wher^  a  security  was  dated  on  the  14th,  but  not  signed 
till  the  I6th,  and  it  was  laid  on  the  14th,  it  was  held  bad. 

Sect.  68.  If  a  usurious  contract  in  the  county  of  D.  be  pleaded  1  Leon.  i4«, 
in  bar  to  an  action  on  a  bond  said  to  be  made  in  the  coun^  of  ^*^- 
E,  the  trial  shall  be  in  the  county  of  D.  because  the  ground  of 
the  matter  is  the  usurious  contract,  and  the  boiid  is  confessed  by 
the  plea. 

■f  Sect.  69.  If  A.  by  deed  executed  in  London,  for  securing  Scott «.  Emt, 
the  repayment  of  money  lent  to  B.  is  appointed  receiver  of  B.  s  J^'^'  ^'^' 
rents  in  Middlesex,  witii  a  pretended  salary  which  enables  him       '     ■ 
to  retain  usurious  interest,  and  he  accordingly  receives  the  rents 

the 
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m  Miildtefex>  bat  gettles  the  accomit  in  London^  and  there  p^ys 
the  bifauice  owwhidi  the  usarioas  interest  is  allowed,  the  dBfence 
iff  oonpletadia  licmdoir,  and:  the  venu  in  a  qui  tarn  action  for  the 
penalty  is  properly  laid  there. 

Richards  v.  f  Sect*  70.  In  an  action  of  usury,  a  variance  between  the  name 

Brown,  DoMgU   ^f  ^^  attorney  in  the  :warrant  and  in  the  declaration  may  be 

amended  by  altering  the  name  in  the  warrant  to  that  in  the  declara- 
tion, although  after  error  brought  and  the  variance  assigned  for 
Doagi.  114.       error;  bat  sums  and  dates  in  such  declaration  cannot  be  amended 
^"^  after  the  time  limited  for  trymg  the  action  is  expired. 

Tate  V.  Wet-         f  Sect.  71*  A  corrupt  agreement  for  the  forbearance  of  money 
Rc^mT*^™     till  one  or  the  other  of  two  days,  at  the  option  of  the  borrower, 
^*      *         must  be  pleaded,  according  to  the  fact,  in  the  alternative ;  and  if 
it  be  stated  as  an  absolute  forbearance  until  one  of  those  days^ 
the  evidence  will  not  support  the  plea. 

Hardrei,  531.  f  Sect.  72.  He,  who  hath  agreed  to  pay  money  upon  a  uau- 
SRon!*^  riouB  contract,  shall  not  be  admitted  to  give  evidence  upon  an 
a  RajB.  191.  information  against  the  usurer,  unless  he  have  paid  off  the  whole 
B.f.c.46»t.M.  dribt;  for  by  auch. means  a  man  might  avoid  his  own  act  and 

1  Vent  49.         ^^  ^  ^ 

lSalk.sa5.        "®^* 

Abnhamrfiii  f  Scct.  73.  But  in  an  action  on  the  statute  where  money  was 
ri^IZrf*  nsuriously  lent  on  the  pledge  of  jewels  greatly  exceeding  in 
'*'  value  the  principal  sum,  and  the  declaration  only  stated  the  cor- 

rupt bargain  and  loan,  without  noticing  any  bond,  assurance,  or 
contract,  whereupon  or  whereby  usury  was  received  or  taken,  it 
was  determined,  on  great  deliberation,  that  the  botrower  is  a 
competent  witness,  not  only  to  prove  the  repayment  of  the  prin- 
cipal money,  but  also  the  usurious  transaction. 

Masters  ^  ta»  ^  Secti,  74.  But  in  a  qui  tarn  action  of  usury  against  an  as- 
aiWa^tep.  signeeof  a  bankrupt  for  taking  usurious  interest  on  a  loan  of 
496.  money  to  the  bankrupt  before  his  bankruptcy,  the  bankrupt  is 

not  acompetent  witness  to  prove  the  offence,  if  he  has  not  ob- 
tained his'certificate,  or  repaid  the  money,  notMathstanding  he  is 
ready  to  release  to  Ins  assignees  idl  benefit  which  may  arise  from 
the  discharge  of  this  debt  in  particular,  and  all  claim  and  allow- 
ance of  surplus  in  general,  and  notwithstanding  he  has  proved  his 
demand  for  the  money  lent,  under  the  commission. 
Walton  •.  Shel-  -j-  Sect.  75.  Bat  it  has  b^en  decided,  that  if  A.  the  indorsee  of 
Bep.^t96^       a  promissory  note,  indorse  it  to  B,  and  C.  gives  a  bond  to  B.  in 

consideration  of  bis  deliverifig  up  this  note.  A*  is  not  a  compe- 
tent witness,  in  an  action  of  debt  on  the  bond  to  which  the  sta- 
tute of  usnry  is  pleaded,  to  prove  that  the  consideration  for  the 
note  was  usurious ;  for  though  there  is  no  objection  to  hb  com- 
petency in  point  of  interest,  because  by  destroying  the  bond  he 
sets  up  the  note,  yet  it  is  a  rule  of  law,  that  no  party  who  has 
signed  a  paper  or  deed  shall  ever  be  permitted  to  give  testimony 
to  invalidate  the  instrument  which  he  has  so  signed. 

1  Leon.  95, 96.  f  Sect.  76.  An  information  for  itn  usurious  contract  on  a  loan 
iM?"^'^*^  of  money  cannot  be  supported  by  evidence  of  such  a  contract  on 
1  Wilson,  9e$.    A  bargain  concerning  wares  sold. 

Barbe  ^tam  f  Scct.  77.  But  in  an  action  for  the  penalty,  if  the  declaration 
^,Pf^^'  ^  ^*  3tate  a  specific  sum  of  money  to  have  been  lent,  as  the  loan  in 
^^•*^  which 


teceiving  tbe  knui  agreed  to  take  as  casb,  will  support  the  decla- 
nition. 

f  Sect.  78.  But  if  a  plaiDbff  declaie  upon  a  corrupt  contract  CsriiaieLTein, 
on  the  twen^-first  of  December,  1774,  giving  day  of  payment  to  Cowp.67i. 
the  twenty-third  of  December,  1776,  evidence  of  a  contract  on 
the  twenty-third  of  December,  1774,  for  two  years  is  a  fatal  va- 
riance. 

t  Sect.  79.  By  12  Ann.  c.  16.  a.  2.  it  is  enacted,  "  That  all  No  icriimfr, 
••  and  every  scrivener  and  acriveners,  broker  and  brokers,  soUci-  SJore'slI.for* 
'<  tor  and  solicitors,  driver  and  drivers  of  bailing  for  contracts,  lool.  &[«;«», 
"  who  shall  after  the  said  nine-and-twentieth  day  of  September  forbrok«Be,&c. 
"  take  or  receive,  directly  or  indirectly,  any  sum  or  sums  of  ^j^^tu^ 
"  money,  or  other  reward  or  thing,  for  brokage,  solicting,  driviag,  dotiw,  for 
"  orprocuring  the  loan,  or  forbearing  of  any  sutn  or  snms  of  mtWiDgorie- 
"  money,  over  and  above  the  rate  Or  Tiuue  of  five  shillii^s  for  the  ^^"Vc".' 
"  loan  or  forbearing  of  one  hundred  pounds  for  a  year,  and  so 
"  rateably,  or  above  twelve>pence,  over  and  above  the  stamp 
"  duties,  for  making  or  renewing  of  the  bond  or  bill  for  loan  or 
"  forbearing  thereof,  or  for  any  counterbond  or  bill  concerning 
"  the  same,  shall  forfeit  for  every  such  offence  twenty  pounds, 
"  with  costs  of  suit,  and  suffer  imprisonment  for  half  a  year; 
"  the  one  moiety  of  all  which  forfeitures  to  the  queen's  most 
"  excellent  majesty,  her  heirs  and  successors,  and   the  other 
"  moiety  to  him  or  them  that  willl  sue  for  the  same,  in  the  same 
"  county  where  the  several  offences  are  committed,  and  not  else- 
"  where,  by  action  of  debt,  bill,  plaint,  or  information,  in  which 
"  no  essoin,  wager  of  law,  or  protection,  shall  be  allowed." 

t  Sect.  80.  And  it  is  said,  that  if  a  scrivener  make  a  contract  Birtletv.Tincir, 
for  more  than  tive  shillings  for  procuring  the  loan  of  a  hundred  C"*'>-^>- 
pounds,  that  such  contract  is  void,  though  the  statute  itself  doth 
not  mention  that  it  shall  be  so. 

tSert.81.  By53Geo.3.c.  Ul.s.g.  it  is  enacted,  "TTiat  all  SolicHora,&c 
"  and  every  solicitors  and  solicitor,  scriveners  and  scrivener,  bro-  J^^^'JJ^ 
"  kers  and  broker,  and  other  person  or  persons,  who,  from  and  looi.  (br  pco- 
"  after  the  passing  of  this  act,   shall  ask,  demand,   accept  or  coring  nniwj 
"  receive,  directly  or  indirectly,  any  sum  or  sums "  of  money,  or  ^°'  *^^'^' 
"  any  other  kind  of  gratuity  or  reward,  for  the  soliciting  or  pro- 
"  curing  the  loan,  and  for  the  brokerage  of  any  mcHiey  that  shall 
"  be  actually  and  bond  fide  advanced  and  paid  as  and  for  the 
"  price  or  consideration  of  any  such  annuity  or  rent-chai^e,  over 
"  and  above   the  sum  of  ten  shillings  for  every  one  hundred 
"  pounds  so  actually  and  bona  fide  advanced  and  paid,  shall  be 
"  deemed  and  adjudged  guilty  of  a  misdemeanor ;  and  being 
"  lawfully  convicted  of  such  offence  in  any  court  of  assize,  oyer 
"  and  terminer,  or  general  gaol  delivery,  shall  and  may,  for  every 
"  such  offence,  be  punished  by  fine  and  imprisonmenti  or  one  of 
"  them,  at  the  discretion  of  the  court;  and  that  tbe  person  or 
"  persons  who  shall  have  paid,  or  given  any  sum  or  sums  of 
"  money,  gratuity,  or  reward,  shall  be  deemed  a  competent  wit- 
"  neas  or  witnesses  to  prove  the  same." 


ft 
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By  a  former  sect.  (8)  of  this«  all  contracts  for  annuities  with  in- 
fants are  declared  void,  any  attempt  to  confirm  the  same  after  the 
age  of  twenty-one  years  notwithstanding,  '^  and  that  if  any  person 
'*  shall  either  in  person,  by  letter,  agent,  or  otherwise  howsoever, 
**  procure,  engage,  solicit,  or  ask  any  person  being  under  the  age 
**  of  twenty-one  years,  to  grant,  or  attempt  to  grant,  any  annuity  or 
**  rent  charge,  or  to  execute  any  bond,  deed,  or  other  instrument, 
for  securing  the  same,  or  shall  advance  or  procure,  or  treatTor, 
any  money  to  be  advanced  to  any  person  under  the  age  of  twenty- 
one  years  upon  consideration  of  any  annuity  or  rent  charge,  to 
^'  be  secured  or  granted  by  such  infant,  after  he  or  she  shall  have 
'^  attained  his  or  her  age  of  twenty-one  years,  or  shall  induce,  so- 
*'  licit,  or  procure  any  infant  upon  any  treaty  or  transaction  for 
*'  money  advanced,  or  to  be  advanced,  to  make  oath,  or  give  his 
**  or  her  word  of  honour  or  solemn  promise,  that  he  or  she  will 
**  not  plead  infancy,  or  make  any  other  defence  against  the  de- 
''  mand  of  any  such  annuity  or  rent  charge,  or  the  repayment  of 
'^  the  money  advanced  to  him  or  her  when  under  age,  or  that  when- 
**  he  or  she  comes  of  age,  he  or  she  will  confirm  or  ratify  or  any 
*^  way  substantiate  such  annuity  or  rent  charge,  every  such  person 
**  shall  be  guilty  of  a  misdemeanor,  and  being  thereof  lawfully 
**  convicted  in  any  court  of  assize,  oyer  and  terminer,  or  general 
''  gaol-delivery,  shall  and  may  be  punished  for  the  said  offence 
''  by  fine,  imprisonment,  or  other  corporal  punishment,  as  the 
**  court  shall  think  fit  to  award/' 


8.  Monopolies. 

A  monopoly  is  an  allowance  by  the  king  to  a  particular  person 
or  persons  of  the  sole  buying,  selling,  making,  working,  or  using 
of  any  thing,  whereby  the  subject  in  general  is  restrained  from 
the  freedom  of  manufacturing  or  trading  which  be  had  before. 
Monopoly  di£fers  from  ingrossing  only  in  this,  that  monopoly  is 
by  patent  from  the  king,  and  ingrossing  by  the  act  of  the  subject 
between  party  and  party. 

But  for  the  better  understanding  of  this  subject,  I  shall  consider^ 

!•  In  what  cases  monopolies  are  illegal. 

2.  How  monopolies  may  be  established  or  suppressed. 

3.  In  what  cases  the  king  may  grant  letters  patents. 

4.  How  far  authors  and  booksellers  have  an  exclusive  copy- 
right in  literary  works. 

5.  How  far  engravers  have  an  exclusive  right  in  engravings. 

6.  How  far  calico  printers  have  an  exclusive  right  in  their 
patterns. 

As  to  the  First  Point, t7iz.  In  what  cases  monopolies  are  illegal. 

3  M«^.  1S«.  Sect,  1.  It  is  said,  that  all  grants  of  this  kind  relating  to  any 

iiCo.%'.  known  trade  are  made  void  by  the  common  law,  as  being  against 

1  Roll.  4.'  the  freedom  of  trade,  and  discouraging  labour  aud  industry,  and 

G^h^  ^'*'  ''®«t''^*°*°g  persons  from  getting  an  honest  livelihood  by  a  lawful 

fi  Inst.65^47.  employment,  and  putting  it  in  the  power  of  particularpersons  to 

loMod.tsi.  set 

See  Skinner,  153  to  137.   165  to  173.    I97to{04«   923  to  296.    East  India  Com.  v.  Sandyft. 
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(c)lJoon,t3l. 
XR.  AbT.*14. 
3  Mod.  75. 
Vem.  110. 

10  Mod.  ivr. 

131. 13S. 
<<1)  II  Cn.  S4, 
85,  &c. 

Hod.  cri. 

Hoj,  ITS,  &c. 
«  Iiut.  47. 
V'tdetAlk. 


Sect,  3.  Aad  upon  this  ground  it  hath  been  {a)  resolved,  that 
the  king's  grant  to  any  particular  corporation  of  the  sole  impor> 
tation  of  any  merchandize  is  void,  whether  such  merchandize  be 
prohibited  by  statute  or  not.  (2)  . 

Sect.  3.  And  for  the  like  reasons  it  hath  been  resolved,  that 
the  grant  of  the  sole  {b)  ingrosaing  of  wills  and  inventories  in  a 
spiritual  court,  or  of  the  sole  (c)  making  of  bills,  pleas,  and  writs 
in  a  court  of  law,  to  any  particular  person,  is  void. 

Sect.  4.  Also  it  hath  been  adjudged,  that  the  king's  grant  of 
the  sole  making,  importing,  ana  selling  o{(d)  playing  cards,  is 
void,  m^withstanding  the  pretence  that  the  playing  with  them  U 
a  matter  merely  of  pleasure  and  recreation,  and  often  much 
abused,  and  therefore  proper  to  be  restrained;  for  since  the 
playing  with  them  is  in  itself  lawful  and  innocent,  and  the  making 
of  them  an  honest  and  laborious  trade,  there  is  no  more  rea-  484. 
son  why  any  subject  should  be  hindered  from  getting  his  Uveli- 
hood  by  this  than  by  any  other  employment. 

Sect.  5.  Also  it  is  holden,  that  the  procuring  or  making  use  of  3Iiui.ist. 
an  unlawful  monopoly  is  further  restrained  by  the  common  law,  *•■"*■  *'■  "•- 
by  subjecting  those  who  are  guilty  thereof  to  a  fine  and  impri- 
sonment for  the  offence,  as  being  malum  in  se,  and  contrary  to 
the  ancient  and  fundamental  laws  of  the  kingdom.  And  it  is 
said,  that  there  are  precedents  of  prosecutions  of  this  kind  in 
former  days ;  but  I  cannot  find  any  modem  instance  thereof. 

Sect.  6.  By  21  Jac.  1.  c.  3.  "  All  monopolies,  and  all  com- 
"  missions,  grants,  licenses,  charters  and  letters  patents  to  any 
"  person  or  persona,  bodies  politic  or  corporate  whatsoever,  of 
"  or  for  the  sole  buying,  selling,  making,  working,  or  using  of 
"  any  thing  within  this  realm,  or  Wales,  or  of  any  other  mono- 
"  polies,  and  all  proclamations,  inhibitions,  restraints,  warrants 
"  of  assistance,  and  all  other  matters  whatsoever  any  way  tending 
"  to  the  instituting,  strengthening,  furthering,  or  countenancing 
"  of  the  same,  or  any  of  them,  are  altogether  contrary  to  the 
"  laws  of  this  realm,  and  so  are  and  shall  be  uttM'ly  void,  and  of 
"  none  effect,  and  in  nowise  to  be  put  in  uie  or  execution." 

Sect.7.  And  by  SI  Jac.l.  C.3.S.2.  "  All  persons,  bodies  poll- 
"  tic  and  corporate,  whatsoever,  shall  be  disabled  and  uncapable 
"  to  have,  use,  exercise,  or  put  in  ure  any  monopoly,  or  any  such 
"  commission,  grant,  or  license,  &c.  or  other  thing  tending  aa 
"  aforesaid,  or  any  liberty,  power,  or  faculty,  grounded  or  pre- 
"  tended  to  be  grounded  upon  them,  or  any  of  them." 

Sect. 

(IJTIie  Lingiind  none  bat  the  kiag,(Skiiu]er,  empowering  puticotai  penou  to  tnde  to   ithI 

t44.>bj  hiichuter,  niBycoiutiluIe.fnlcndliafor  Cram  luch  ■  place  ti  Toid,  lo  firu  il  ^tgi  nich 

Ae  aunagemeiit  of  foreiKQ  tad  dodieitio  tiade,  penoniwi  exdniiTe  rightoflradlng  anddebBiring 

8  Co.  lt&,  wbo  OMj  Dwke  bv-kwi  in  mtninl,  aU  allien  :  aad  it  Menu  iit»r  igreed,  that  aalhing 

iribey  be  for  Ute  icgubtiaa  of  tnde.    See  Con.  ran  eictade  ■  labject  from  tnde  but  en  ictofpn- 

Di»  BvJmt,  b.  3.  c  3.     Tnde,  B.  D.  1  D.  4.  liiment.  Rij.  489.    Cban.  Ca.  165.  Vemon,  ICT. 

10  Hod,  139.  Slimner,  IfiS.   3  Hod.  116.  3  Bacon,  6*7.  c.  3. 

(t)  Hence  aln>  it  leami,  that  the  kiDg*!  charter,  Tnde,  4. 


"  before  the  said  act,  made,  granted,  allowed,  or  confinned  by 
"  any  act  of  parliament,  ao  long  as  the  same  shall  continue  in 
"  force." 

Sect.  9-  And  by  21  Jac.  I.e.  3.  s.9.  "  Nothing  in  the  said 
"  act  contained  shall  be  in  any  wise  prejudicial  to  any  ci^, 
"  borougb,  or  town  corporate  within  this  reabn,  concerning  any 
"  grants,  charters,  or  letters  patents  to  tbem  made,  or  concerning 
"  any  custom  used  by  or  witbin  them,  or  unto  any  corporations, 
"  companies,  or  fellowships,  of  any  art,  trade,  occupation,  or 
"  mysteiy,  or  to  any  companies  or  societies  of  merchants  within 
"  this  realm,  erected  for  the  maintenance,  enlargement,  or  or- 
"  dering  of  any  trade  or  merchandize ;  but  that  the  same  char- 
"  ters,  customs,  corporations,  2ic.  and  their  liberties  and  immu- 
"  nities  shall  be  of  such  force  and  eSect  as  they  were  before  the 
"  making  of  the  said  act,  and  of  none  other." 

Sect.  ID.  By  Si  Jac.  1.  c.  3.  s.  10.  "  Nothing  in  the  said  act 
"  shall  extend  to  any  commission,  grants,  or  letters  patents,  con- 
"  ceming  the  digging,  making,  or  compounding  of  saltpetre,  or 
"  gunpowder,  or  the  casting  or  making  of  ordnance,  or  shot  for 
"  ordnance ;  nor  to  any  grant  or  letters  patents  of  any  office 
"  erected  before  the  making  of  the  said  statute,  and  then  in  being, 
**  and  put  in  execution,  other  than  such  offices  as  had  been  de- 
"  cried  by  proclamation ;  but  that  all  such  grants,  E(c.  shall  be 
"  of  the  like  force  and  effect,  and  no  other,  as  if  the  said  act  had 
"  never  been  made." 

ijic.f.cB.  Sea.ll.  ButitisenactedbylfiCar.  l.cSl.  "  That  it  afaall 

5  Geo,  1.  c.  16.  "  be  lawful  for  all  persons,  as  well  strangers  as  natural-bora  aub- 

4G^™i* "m'  ''i^*^**'  ^  import  any  quantities  of  gunpowder  whatsoerer,  pay- 

isG«>.t.c.3*!  "  iiS  ^^''^'^ '^"B^^™^  ^^^  duties  for  the  same  as  by  parliament 

«iG«o.s.c36.  '*  shall  be  limited;  and  that  it  shall  be  lawful  for  all  his  majesty's 

t90ca,3.c  IG.  u  subjects  of  this  his  realm  of  England,  to  make  and  sdl  any 

"  auantities  of  gunpowder  at  bis  pleasure,  and  also  to  bring  into 

"  uds  kingdom  any  quantities  of  saltpetre,  brimstone,  or  auy 

"  other  materials  for  the  making  of  gunpowder :  and  that  if  any 

"  person  shall  put  in  execution  any  letters  patents,  proc)amatu>n. 

"  edict,  act,  order,  warrant,  restraint,  or  other  inhibition  whatso- 

"  ever,  whereby  the  importation  of  gunpowder,  saltpetre,  bnm- 

"  stone  or  other  the  materials  aforementioned,  shall  be  anywise 

"  prohibited  or  restrained,  he  shall  incur  prcnnumre." 

Slut  185.  Sect.  12.  By  21  Jac.  1.  c.  3.  s.  11, 12.   "  Nothing  in  the  said 

"  act  contained  shall  extend  to  any  commission  or  grant  coa- 
"  cerning  the  digging,  compounding,  or  making  of  alum,  or' 
"  alum  mines,  8cc.  nor  concerning  the  licensing  of  the  keeping  of 
"  any  tavern  or  selling  of  wines,  to  be  spent  in  the  mansion- 
"  house,  or  other  place  in  the  tenure  or  occupation  of  the  par^ 
"  selUng  the  same ;"  and  a  further  provision  is  made  in  the  latter 
part  of  the  statute  for  some  particular  grants  to  particular 
corporations  and  persons,  as  Newcastle  upon  Tyne,  Etc. 

3  Inii.  183.  Sect.  IS.  But  it  is  said,  that  the  said  clause  relitiog  to  alum 


peraooa  u  whose  grounds  they  are,  and  therefore  no  pnvilege 
coBctJmiag  tbein  can  be  i^anted  but  in  the  king's  own  ground.  ■ 

As  to  the  Second  Point,  viz.  In  what  manner  illegal  mo- 
nopolies ma;  be  suppressed. 

Sect.  14.  Bj  21  Jac.  1.  c.  3.  s.  3.  '<  All  monopolies,  and  all 
"  such  commissions,  grants,  and  licenses,  &c.  and  all  other  things 
"  tending  as  aforesaid,  and  the  force  and  validity  of  them,  ought 
"  to  be,  and  shall  be  examined,  heard,  tried,  and  detennined,  by 
"  end  according  to  the  common  laws  of  diis  realm,  and  not 
"  otherwise." 

Sect.  15.  IntheconstrucUonof  this  clause  it  liath  been  holden,  3init.iei.iq3. 
that  all  matters  of  this  kind  ought  to  be  tried  in  the  courts  of  *  ^*^  *^- 
common  law  only,  and  not  at  the  council  table,  or  in  the  court  of 
chancery,  or  any  other  court  of  like  nature.  (3) 

Sect.  l6.  And  by  21  Jac.  1.  c.  3.  a.  4.  "If  any  person  ■ 
"  sfanll  be  hindered,  grieved,  disturbed,  disquieted,  or  his  goods 
"  or  chattels  any  way  seized,  attached,  distrained,  taken,  carried 
"  away,  or  detained,  by  occasion  or  pretext  of  any  monopoly,  or 
"  of  any  such  commission,  grant,  or  license,  8cc.  or  other  matter 
"  or  thmg  tending  as  aforesaid,  and  will  sue  to  be  relieved  in  any 
"  of  the  premises,  he  shall  have  his  reniedy  for  the  .same  at  the 
"  common  law,  by  action  grounded  on  the  .said  statute,  to  be 
"  heard  and  determined  in  the  king's  bench,  common  pleas,  or 
"  exchequer,  against  the  par^  by  whom  he  shall  be  so  hindered 
"  or  grieved,  8u:.  or  by  whom  his  goods  shall  be  so  seized  or 
."  attached,  &c.  wherein  every  such  person  which  shall  be  so  hiu- 
"  dered  or  grieved,  Bcc.  or  whose  goods  shall  be  so  seized  or 
"  attached,  &c.  shall  recover  three  times  so  much  as  the  damage 
"  which  he  sustained  by  means  of  such  hinderance,  &c.  an,d 
"  double  costs ;  and  in  such  suits,  or  for  the  staying  or  delaying 
"  thereof,  no  essoin,  protection,  wager  of  law,  aid  prayer,  privi- 
"  lege,  injunction,  or  order  of  restraint,  shall  be  in  anywise 
"  prayed,  granted,  admitted,  or  allowed,  nor  any  more  than  one 
"  imparlance:  and  if  any  person  shall,  after  notice  that  the  ac- 
"  tion  depending  is  grounded  upon  ike  said  statute,  cause  or 
"  procure  any  action  at  the  common  law  grounded  thereon  to  be 
"  stayed  or  delayed  before  judgment,  by  colour  or  means  of  aqy 
'"  order,  warrant,  power,  or  authority,  save  only  of  tbe  court 
"  wherein  such  action  shall  be  depending;  or  after  judgment  shall 
"  cause  or  procure  the  execution  to  be  stayed  or  delayed,  by 
"  colour  or  means  of  any  order,  warrant,  power  or  authority, 
"  save  only  by  writ  of  error  or  attaint,  that  tnen  the  said  person 
"  or  persons  so  offending  shall  incur  a  prtemtinire." 

Sect. 

(3)CbaiicarrintliieTereitablUiarighlcluBMd  of  right  i*  to  penut  him  lucD  hii  petitiaala  om 

nnder  a  charter  Inim  the  crown,  tiJI  ihfre  hubecn  hii  duin  for  Ihc  icpol  of 'tin  aidnTada  M  Oa 

ui  action  >t  liw  to  trj  die  right  t  Alkjoi,  484.  king's   gnit.  3  Ler.  ftl.    Djer,  197.    8  Coke. 

But  it  B  Ibe  hi^mt  point  of  Uw  Lord  Chuwcllor's  Frince'a  Cue,  11  Ccke,  74.   t  Teotrii,  344.    6 

joiiMlidiontocaDcel  tbeking'ilettenpatentDnder  Mod.  tt9.   But  qaeMioni  conoenuug  the  effect 

tbe  Gie*t  Seal.  4  Inst.  83.    And  when;  i  patent  and  eiteat  of  letten  patent*  cu  olJj  be  tdfd  .!■ 

u(ni>BdtDtbepreiiiilicBnflbeMtgMt,tbeUi:«  the  Ui^i  eonm,  Cowp,  irS, 
S82 


648  OFFENCES  AGAINST  PUBLIC  TRADE.     Bk.  l. 

3  Insu  18S.  Sect.  17*  It  is  said,  that  the  first^branch  of  this  last  clause,  re- 

lating to  the  delaying  of  causes  of  this  kind  before  judgment,  not 
only  eztendeth  to  the  privy  council,  chancery,  exchequer  cham- 
ber, and  the  like,  but  also  to  those  who  shall  procure  any  war- 
rant from  the  king  for  such  purpose ;  and  it  is  said,  that  the 
latter  branch  relating  to  the  delaying  of  execution  after  judg- 
'  meut  extendeth  even  to  the  judges  of  the  court  where  the  cause 
is  depending. 

As  to  the  Third  Point,  viz.  In  what  cases  the  king  may 
grant  letters  patent  for  the  sole  making  and  vending  of  any  manu- 
'    facture,  &c. 

1  Mod.  t56.  Sect.  18.  It  seems  to  be  the  better  opinion,  that  the  king  may 

3  Keb.  79S.       grant  to  particular  persons  the  sole  use  of  some  particular  em- 
Lunufioe'ior  pl^y°^^'^ts  (as  of  printing  the  holy  scriptures  and  law  books.  Sec.) 
*  whereof  an  unrestrained  liberty  might  be  of  dangerous  conse- 
quences. 

t  Sect.  19.  And  by  £1  Jac.  1.  c.  3.  s.  10.  it  is  provided,  ''That 
"  the  restraints  of  that  statute  shall  not  extend  to  any  letters 
.  '^  patent  or  grants  of  privilege  concerning  printing.'' 

Noy,  IBS,  183.  '^^^*  ^*  It  seemeth  clear,  that  the  king  may,  for  a  reasonable 
time,  make  a  good  grant  to  any  one  of  the  sole  use  of  any  art  in-' 
vented  or  first  brought  into  the  realm  by  the  grantee. 

Sect.  21.  Also  by  21  Jac.  1.  c.  3.  s.  6.  ''  No  declaration  in  the 
''  statute  mentioned  shall  extend  to  letters  patents  and  grants  of 
''  privilege  for  the  term  of  fourteen  years,  or  under,  of  the  sole 
''  working  or  making  of  any  manner  of  new  manufactures  widiin 
"  this  refdm,  to  the  true  and  first  inventor  and  inventors  of  such 
manufactures,  which  others,  at  the  time  of  making  such  letters 
patents  and  grants,  shall  not  use,  so  as  also  they  be  not  con- 
trary to  the  law,  nor  mischievous  to  the  state,  by  raising  prices 
''  of  commodities  at  home,  or  hurt  of  trade,  or  generally  mcon- 
'*  venient;  the  said  fourteen  years  to  be  ^counted  from  the  date 
**  of  the  first  letters  patents,  or  grant  of  such  privilege,  but  that 
''  the  same  shall  be  of  such  force  as  they  should  be  if  the  said 
''  act  had  never  been  made,  and  of  none  other." 
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Sect.  22.  It  hath  been  resolved,  that  no  new  invention  con- 
cerning the  working  of  any  manufacture  is  within  the  meaning 
'  of  this  exception,  unless  it  be  substantially  new,  and  not  barely 
an  additionid  improvement  of  an  old  one. 

Edgbniy  9.  Sto-  Sect.  23.  But  it  hath  been  resolved,  that  a  patent  ^nted  for 
phent,  1  Silk,  an  old  invention  imported  from  abroad  is  good,  provided  it  be 
^^*  entirely  new  in  this  kingdom. 

3  last  184.  Sect.  24.  Also  it  hath  been  holden,  that  a  new  invention  to  do 

10  Mod«  181.     ^  much  work  in  a  day  by  an  engine,  as  formeriy  used  to  employ 

many 


Cb.£9*    •  Monopolies* 

many  hands,  is  not  within  tb«  8ai<)  exception,  because  it  is  incon* 
venient  in  turning  so  many  labouring  men  to  idleness,  (a) 

Sect.  25.  Also  it  seemeth  clear,  that  no  old  manufacture  in  use 
before  can  be  prohibited  in  any  grant  of  the  sole  use  of  any  such 
new  invention. 

Sect.  26.  And  it  is  decided,  that  a  patent  is  void  if  the  specifi-       ' 
cation  is  ambiguous,  or  gives  directions  which  tend  to  mislead 
the  public« 

As  to  the  FouBTH  Point,  viz.  How  far  authors  and  book- 
sellers have  an  exclusive  copy-right  in  literary  works,  I  shall 
consider, 

1.  For  what  length  of  time  sucb  copy-right  may  continue. 

2.  How  far  the  universities  are  entitled  to  copy-right. 

3^  In  what  manner  copies  are  to  be  entered  at  Stationers' 
Hall. 

4.  In  what  manner  such  copy-right  may  be  ass^ed. 

5.  What  shall  be  considered  literary  works,  and  what  as  pirat- 
ing a  copy-right. 

6.  What  remedies  are  given  to  preserve  this  right. 

As  to  the  first  particular,  viz.  For  what  length  of  time  such 
copy-right  may  continue, 

+  Sect.  27.  Copy-right  was  first  given  by  8  Ann.  c.  19* 
by  which  it  is  enacted,  ''  The  author  of  any  book  or  books,  and 
his  assignee  or  assigns,  shall  have  thesoleliberty  of  printing  and 
reprinting  such  book  and  books  for  the  term  o( fourteen  years, 
to  commence  from  the  day  of  first  publishing  the  same,  and  no 
longer :  provided  always,  that  after  the  expiration  of  the  said 
term  of  fourteen  years,  the  sole  right  of  printing  or  disposing  of 
'  copies  shall  return  to  the  authors  thereof,  if  they  are  then  livmg, 
'•  for  another  term  of  fourteen  years.'' 

This  term  of  fourteen  years  was  extended  by  the  statute  of 
54  Geo.  ^.  c.  156.  s.  4.,  by  which  it  is  enacted.  That  the  author 
of  any  book,  or  his  assignee,  ''  shall  have  the  sole  liberty  of 
**  printing  and  reprinting  such  book  or  books  for  the  full  term  of 
*'  twenty^eight  years,  to  commence  from  the  day  of  first  publishing, 
'*  and  also  if  the  author  shall  be  living  at  the  end  of  that  period; 
''  for  the  residue  of  his  natural  life." 

f  Sect.  2S.  Upon  the  former  stat.it  has  been  decided,  upon  great  tim 
argument  and  deliberation,  that  the  sole  and  exclusive  copy-right  ^  ' 
in  perpetuity  which  was  conceived  to  remam  in  authors,  or  their  ^  I 

assigns. 
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aMignSf  bjr  the  coiAmon  law>  after  the  ptiblication  of  their  Works, 
is  taken  away  by  the  above  statute,  and  that  they  have  now  no 
other  right  than  that  which  the  statute  confers. 

Ld.  Haidwkk^  f  Sect.  29*  It  is  said  that  this  statute,  being  intended  to  secure 
s  Atk.  143.       ^e  property  of  books  in  the  authors  themselves,  or  the  purchasers 

of  the  copy,  as  some  recompense  for  their  pains  and  labour  in 
writing  such  works  as  may  be  useful  to  the  learned  world,  shall 
not  be  considered  as  establishing  a  monopoly,  and  therefore  ou^t 
to  receive  a  liberal  construction. 

As  to  the  second  particular,  viz.  How  far  the  universities  are 
intitled  to  copy^right. 

t  Sect.  SO.  By  8  Ann.  c.  19.  s.  9*  it  is  provided,  "  That  no- 
thing in  the  act  contained  shall  extend,  or  be  construed  to  ex- 
tend, either  to  prejudice  or  confirm  any  right  that  the  univer- 
''  sities  of  Oxford  and  Cambridge,  or  the  four  universities  in 
**  Scotland,  or  any  of  them,  or  any  person  or  persons  have  or 
*'  claim  to  have  to  die  printing  or  rej^rinting  any  book  ot  copy 
**  already  printed  or  hereafter  to  be  printed.' 

Umver8ittes,&c  Sect.  31.  And  by  15  Geo.  3.  c.  53.  *'  The  said  universities  of 
thc^idi  riLhtrf  "  England  and  Scotland,  and  the  colleges  of  Eton,  Westminster, 
printing,  &c.  *'  and  Wincliester  respectively,  shall,  at  their  several  (iresses,  have, 
"  for  ever,  the  sole  liberty  of  printing  and  reprinting  all  such 
*'  books  as  shall  at  any  time  heretofore  have  been,  or  (having  not 
''  been  heretofore  published  or  assigned)  shidl  at  any  time  hdre- 
^  after  be  bequeathed,  or  otherwise  given  by  the  author  or  authors 
'^  of  the  same  respectively,  or  the  representatives  of  such  author 
**  or  authors,  to  or  in  trust  for  the  said  universities^  or  to  or  ip 
'^  trust  for  any  college  or  house  of  learning  within  the  same,  or  to 
"  or  in  trust  for  the  said  four  universities  in  Scotland,  or  to  or  in 
trust  for  the  said  colleges  of  Eton,  Westminster,  and  Winches- 
ter, or  any  of  them,  for  the  purposes  aforesaid,  unless  the  same 
shall  have  been  bequeathed  or  given,  or  shall  hereafter  be  be- 
^*  queathed  or  given,  for  any  term  of  years,  or  other  limited  term; 
**  any  law  or  usage  to  the  contrary  hereof  in  any  wise  notwith- 
"  standing." 

PenoDB  print-  Sect.  32.  By  15  Geo.  3,.  c.  53.  s.  2.  it  is  further  enacted, 
ing  or  sdJing  **  That  if  any  bookseller,  printer,  or  other  person  whatsoever, 
foi*iuhe*sa  *  *'  *'**'*  print,  reprint,  or  import,  or  cause  to  be  printed,  reprinted, 
and  alflo  td.  for  ^  ^^  imported,  any  such  book  or  books ;  or,  knowing  the  same 
every  sheet;      **  to  be  80  printed  or  reprinted,  shall  sell,  publish,  or  expose  to 

sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
sudi  book  or  books ;  then  such  offender  or  offenders  shall  fop- 
^'  feit  such  book  or  books,  and  all  and  every  sheet  or  sheets,  being 
^  part  of  such  book  or  books,  to  the  universityi  college,  or  house 
"  of  learning,  respectively,  to  whom  the  copy  of  such  book  or 
'**  books  shall  have  been  bequeathed  or  given  as  aforesaid,  who 
**  shall  forthwith  damask  and  make  waste  paper  of  tbem;  and 
*'  further,  that  every  such  ofiedder  or  offenders  shall  forfeit  one 

**  penny 
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"  sale,  contrary  to  the  true  inteut  and  meaaiag  of  .this  act ;  the  ops  m^eiy  to 
"  one  moiety  thereof  to  the  king's  most  excdlent  mBiesty,  bis  W»  nwje«ij,  and 
.  1    ■  J  J  .L        ri_  ■   .      L  c  the  other  » the 

"  neiTS  and  successors,  and  the  other  moiety  thereof  to  any  per-  proMcntor. 
"  son  or  persons  who  shall  sue  for  the  same ;  to  be  recovered  in 
"  any  of  his  majesty's  courts  of  record  at  Westminster,  or  in  the 
"  court  of  session  in  Scotland,  by  action  of  debt,  bill,  plaint,  or 
"  information,  in  which  no  wager  of  law,  essoin,  privilege,  or  pro- 
"  tection,  or  more  than  one  imparlance,  shall  be  allowed." 

t  Stct.  33.  But  by  15  Geo.  3.  c  53.  s.  3.  it  is  provided,  "  That 
"  notbinz  in  this  act  shall  extend  to  grant  any  esclusive  right, 
"  otherwise  than  so  long  as  the  books  or  copies  beloi^ng  to  the 
"  said  universities  or  colleges  are  printed  only  at  their  own  print- 
"  ing  presses  within  the  said  universities  or  colleges  respectively, 
"  and  for  their  sole  benefit  and  advantage ;  and  that  if^any  uqi- 
"  versity  or  college  shall  delegate,  grant,  lease,  or  sell  their  copy- 
''  rights,  or  exclusive  rights  of  printing  the  books  hereby  grant^, 
"  or  any  part  thereof,  or  shall  allow,  permit,  or  authorize  any 
"  person  or  persons,  or  bodies  corporate,  to  print  or  reprint  the 
"  same,  that  then  the  privileges  hereby  granted  are  to  be(x>me 
"  void  and  of  no  effect,  in  the  same  manner  as  if  this  act  bad  not 
"  been  made ;  but  the  said  universities  and  colleges  as  aforesaid, 
"  shall  nevertheless  have  a  right  to  sell  such  copies  so  bequeathed 
''  or  given  as  aforesaid,  in  like  manner  as  any  author  or  authora 
"  now  may  do  under  the  provisions  of  the  statute  of  the  eighth 
"  year  of  her  majes^  queen  Amie." 

t  ^'c*'  34.   By  1 5  Geo.  3.  c  53.  s.  4.  "  And  whereas  many  No  ptrsqn  wb- 
persons  may  through  ignorance  offend  against  this  sc^^  tinless  JJili^  ^J^^^ 
some  provision  be  made  whereby  the  property  of  every  such  before,  &c 
book  as  is  intended  by  this  act  to  be  secured  to  the  said  universi-  BooU  nnii  be 
ties,  colleges,  and  houses  of  learning  within  the  same,  and  to  the  J^^^J^^J,  ^ 
said  universities  in  Scotland,  and  to  the  respective  colleges  of  m  bequest 
Eton,  Westminster,  and  Winchester,  may  be  ascertained   and 
known;    be   it  therefore  enacted  by   the   authority  aforesaid, 
"  That  Qothingin  this  act  contained  shall  be  construed  to  extend 
"  to  subject  any  bookseller,  printer,  or  other  person  whatsoever, 
"  to  the  forfeitures  or  penalties  herein  mentioned,  for  or  by  rea- 
r'  son  of  the  printing  or  reprinting,  importing  or  exposing  to  sale, 
"  any  book  or  books,  unless  the  title  to  the  copy  of  such  book  or 
"  books  which  has  or  have  been  akeady  bec^ueathed  or  given  to  any 
"  of  the  said  universities  or  colleges  aforesaid,  be  entered  io  the  re- 
"  gistei^bookof  the  company  of  stationers  kept  for  that  purpose,  in 
"  such  manner  as  hath  been  usual,  on  or  before  the  twenty-fourth 
"  day  of  June,  one  thousand  seven  hundred  and  sevens-five; 
"  and  of  all  and  every  such  book  or  books  as  may  or  shall  bere- 
"  after  be  bequeathed  or  given  as  aforesaid,  be  entered  in  such 
"  register  within  the  space  of  two  months  after  any  such  bequest 
"  or  gift  shall  have  come  to  the  knowledge  of  the  vice  chancellors 
"  of  the  said  universities,  or  heads  of  houses  and  colleges  of 
"  learning,  or  of  the  principal  of  any  of  the  said  four  universities 

respectively ; 
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respectively;  for  every  of  which  entries  so  to  be  made  as  afore- 
said, the  sum  of  sixpence  shall  be  paid,  and  no  more;  which 
said  register-book  shall  and  may,  at  all  seasonable  and  con- 
venient times,  be  referred  to,  and  inspected  by  any  bookseller, 
printer,  or  other  person,  without  any  fee  or  reward ;  and  the 
clerk  of  the  said  company  of  stationers  shall,  when  and  as  often 
as  thereunto  required,  give  a  certificate  under  his  hand  of  such 
entry  or  entries,  and  for  every  such  certificate  may  take  a  fee 
not  exceeding  sixpence." 


If  clerk  neglect 
to  make  entry, 
&c.  proprietor 
to  have  like  be- 
nefit, &c. 
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Copies  of  books 
to  be  entered 
before  publica- 
tion in  the  reeis- 
ter-book  of  the 
company  of  sta- 
tioners; which 
may  be  inspect- 
ed at  any  time 
without  fee. 


"f  Sect.  35.  By  15  Geo.  3.  c.  53.  s.  5.  it  is  further  enacted, 
^'  That  if  the  clerk  of  the  said  company  of  stationers  for  die  time 
**  being  shall  refuse  or  neglect  to  register,  or  make  such  entry  or 
*'  entries,  or  to  give  such  certificate,  being  thereunto  required  hy 
^  the  agent  of  either  of  the  said  universities  or  colleges  aforesaid, 
*'  lawfully  authorized  for  that  purpose,  then  either  of  the  said 
^*  universities  or  colleges  aforesaid,  being  the  proprietor  of  such 
copy-right  or  copy-rights  as  aforesaid  (notice  being  first  given 
of  such  refusal  by  advertisement  in  the  Gazette),  shall  have  the 
''  like  benefits  as  if  such  entry  or  entries,  certificate  or  certificates, 
had  been  duly  made  and  given ;  and  the  clerk  so  refusing  shall, 
for  every  such  offence,  forfeit  twenty  pounds  to  the  proprietor 
V  or  proprietors  of  every  such  copy-right ;  to  be  recovered  in  any 
■  *  of  his  majesty's  courts  of  record  at  Westminster,  or  in  die 
court  of  session  in  Scotland,  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoin,  privilege,  pro^ 
tection,  or  more  than  one  in^parlance  shall  be  allowed." 

Mb 

t  Sect.  36.  And  by  15  Geo.  3.  c.53.  s.  7.  it  is  further  enacted. 
That  if  any  action  or  €uit  shall  be  commenced  or  brought 
against  any  person  or  persons  whatsoever,  for  doing,  or  causing 
to  be  done,  any  thing  in  pursuance  of  this  act,  the  defendants 
in  such  acti6n  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence;  and  if  upon  such  action  a  verdict,  or  if 
the  same  shall  be  brought  in  the  court  of  session  in  Scotland,  a 
judgment  be  given  for  the  defendant,  or  the  plain6ff  become 
nonsuited,  and  discontinue  his  action,  then  the  defendant  shall 
have  and  recover  his  full  costs,  for  which  he  shall  have  the  same 
remedy  as  a  defendant  in  any  case  by  law  hath.'' 

As  to  the  third  particular,  viz*  In  what  manner  copies  are  to 
be  .entered  at  Stationers'-HaU. 

.  t  Sect.  37.  By  8  Ann.  c.  19.  s.  2.  ''  And  whereas  many  per- 
sops  may,  through  ignorance,  offend  against  this  act,  unless  some 
provision  be  made  whereby  the  property  in  every  such  book  as  is 
intended  by  this  act  to  be  secured  to  the  proprietor  or  pro- 
prietors thereof  may  be  ascertained,  as  likewise  the  consent  of 
such  proprietor  or  proprietors  for  the  printing  or  reprinting  of 
such  book  or  books  may  from  time  to  time  be  known ;"  be  it 
therefore  further  enacted,  *'  That  nothing  in  this  act  contained 
''  shall  be  construed  to  extend  to  subject  any  bookseller,  printer^  ok* 
"  other  person  whatsoever,  to  the  forfeitures  or  penalties  therein 

**  mentioned. 


"  title  to  the  copy  of  such  book  or  books  hereafter  published, 

"  shall,  before-  such  publication,  be  entered  in  ihe  raster-book 

"  of  the  company  of  statioDers,  tn  such  manner  as  hath  been 

"  usual,  which  register-book  shall  at  all  times  be  kept  at  the  ball 

"  of  tlie  said  company,  aud  unless  such  consent  of  the  proprietor 

."  or  proprietors  be  in  like  manner  entered  as  aforesaid,  for  every 

"  of  which  several  entries  sixpence  shall  be  paid,  and  no  more ; 

"  wbich  said  register-book  may,  at  all  seasonable  and  convenient 

"  times,  be  resorted  to  and  inspected  by  any  bookseller,  printer, 

''  or  other  person,  for  the  purposes  beforementioned,  without 

"  any  fee  or  reward  ;  and  the  clerk  of  the  said  company  of  sta-  Clerk  ot  ibr 

''  tioners  shall,  when  and  as  often  as  thereimto  required,  give  a  eotapmjto^n 

'•  certificate  under  his  hand  of  such  entry  or  entries,  andforeveiT  "!1'^I^"' 

"  such  certificate  may  take  a  fee  not  eaceeding  aixpeoce. 

f  Sect.  38.  By  8  Ann.  c.  I9- a-S.  it  is  provided,  "That  if  Pnutt;  of  the 
"  the  clerk  of  the  said  company  of  stationers  for  the  time  being  et^retwiagw 
"  shall  refuse  or  neglect  to  register  or  make  such  entry  or  en- 
"  tries,  or  to  give  such  certificate,  being  thereunto  required  by 
"  the  author  or  proprietor  of  such  copy  or  copies,  in  the  presence 
"  of  two  or  more  credible  witnesses,  that  then  such  person  and 
"  persons  so  refusing,  notice  being  first  duly  given  of  such  re- 
"  fusal,  by  an  advertisement  in  the  Gazette,  shall  have  the  like 
'.'  benefit  as  if  such  entry  or  entries,  certificate  or  certificates  had 
"  been  duly  made  and  given;  and  that  the  clerks  so  refusing 
"  shall,  for  any  such  offence,  forfeit  to  the  proprietor  of  such 
"  copy  or  copies  the  sum  of  twenty  pounds,  to  be  recovered  in 
"  any  of  her  majesty's  courts  of  record  at  Westminster,  by  action 
"  of  debt,  bill,  plaint,  or  information,  in  which  no  w^er  of  law, 
"  essoin,  privilege,  or  protection,  or  more  than  one  imparlance 
"  shall  be  allowed." 

By  the  above  in  part  recited  statute  of  8  Anne,  c.  19,  certain   ' 
regulations  were  enacted  with  respect  to  entering  new  works  at 
Stationers'  Hall,  and  delivmng  copies  for  the  use  of  certain  pub- 
lic libraries,  which,  by  sect.  5.,  the  publisher  was  directed  to  do, 
and  the  warehouse-keeper  was  to  deliver  them  to  the  respective 
libraries,  under  certain  penalties ;  these  were  repealed  by  the  last- 
mentioned  statute  54  Geo.  3.  c.  156,  and  other  provisions  sub- 
stituted in  lieu  thereof:  for  by  sect.  2.  of  that  statute,  it  is  enacted, 
"  That  eleven  printed  copies  of  the  whole  of  every  book,  aud  of  EWencopiMof 
"  every  volume  thereof,  upon  the  paper  upon  which  the  largest  V^^  r*''^Ld'ui' 
"  number  or  impression  of  such  book  shall  be  printed  for  sale,  the  nanboiue- 
"  together  with  all  maps  and  prints  belon^ng  thereto,  which,  keeper  of  ibe 
"  after  the  passing  of  this  act,  shall  be  printed  and  published,  on  ^^^^f  ^^ 
"  demand  thereof  being  made  in  writing  to,  or  left  at  the  place  dm  of  the  mu- 
"  of  abode  of  the  publisher  or  publiMiers  thereof,  at  any  time  ^enitj  libmicH 
"  within  twelve  months  next  after  the  publication  thereof,  under  ^'^ 
"  the  hand  of  the  warehouse-keeper  of  the  Company  of  Station- 
"  en,  or  the  librarian,  or  other  person  thereto  authorized  by  the 
"  persons,  or  body  politic  and  corporate,  proprietors  or  managers 
"  of  tfaa  libraries  following,  vn.  the  Brifish  Muieum,  Sitm  CoUege, 
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''  the  BodUian  Ubrafy,  Oxford Ji$  Public  Ubrarjf  at  Ca$nbridge, 

"  the  Library  afthe  raaaty  of  Advocates  at  EcUnbur^h,  the  Li- 

*'  braries  of  the  Four  Umvernties  of  Scotland,  Trimty  College 

**  library t  and  the  King*8  Library  at  Dublin,  or  so  many  of  such 

Warehouse-       ^  eleven  copies  as  shaU  be  respectively  demanded  on  behalf  of 

^^?^  wk'*'   **  **^  libraries  respectively,  shall  be  delivered  by  the  publisher 

tiTuhin  one  "     **  ^  publishers  thereof,  within  one  month  after  demand  made 

month  after  de-  ^  thereof  in  writing  as  aforesaid  to  the  warehouse-^keeper  of  the 

mand.  u  g|^|]  Company  of  Stationers  for  the  time  being ;  which  copies 

^  the  said  warehouse-keeper  shall  and  he  is  hereby  required  to  re- 

\*  ceive  at  the  Hidl  of  the  said  Company,  for  the  use  <n  the  library 

*^  for  which  such  demand  shall  be  made  within  twelve  months  as 

**  aforesaid ;  and  the  said  warehouse-keeper  is  hereby  required, 

.     *^  within  one  month  after  such  book  or  Volume  shaU  be  so  deli- 

'^  vered  to  him  as  aforesaid,  to  deliver  the  same  for  the  use  of  such 

library;  and  if  any  publisher,  or  the  warehouse-keeper  of  the 

said  Company  of  Stationers,  shall  not  observe  the  directions  of 

Penalty  tea  not  •*  this  act  therdn,  that  then  he  and  they,  so  making  default  in  not 

dh^ouolUiia  "  delivering  or  receiving  the  said  eleven  printed  copies  as  afore- 

act  **  said,  shall  forfeit,  besides  the  value  of  the  said  printed  copies, 

the  sum  of  five  pounds  for  each  copy  not  so  delivered  or  re^ 
ceived,  together  with  full  costs  of  suit;  the  same  to  be  reco- 
vered by  the  person  or  persons,  or  body  politic  or  corporate, 
*'*  proprietors  or  managers  of  the  library,  for  the  use  whereof  such 
<<  copy  or  copies  ought  to  have  been  delivered  or  received  ;  for 
"  which  penalty  and  value,  such  person  or  persons,  bodies  poli- 
tic or  corporate  is  or  are  hereby  authorized  to  sue  by  action  of 
''  deb^  8ux'' 

* 

By  sect.  d«  the  above  libraries  are  only  entitled  to  the  addi- 
tional matter  of  a  second  edition,  or  any  subsequent  one. 

As  to  the  fourth  particular,  viz.  In  what  manner  such  copy- 
right may  be  assigned. 

Knaplock  «.  Sect.  SQ.  It  hath  been  determined  tliat  the  author  is  not  di- 

Ah''*«^^'°*  ^®s^^^  ^f  ^^  copy-right  by  his  delivering  the  manuscript  of  it  to 
the  printer  to  be  printed,  for  this  is  only  an  authority  to  the 
printer  to  print  that  edition ;  and  therefore  the  author  may  after- 
wards grant  the  copy-  right  to  another  person. 

2  Bio.CC  so.  Sect.  40.  It  hath  also  been  determined,  that  if  an  author  make 
an  assignment  of  ''  all  his  right  and  interest"  in  his  work,  he. 
thereby  transfers  not  only  his  absolute  right  for  the  first  fourteen 
years,  but  also  his  contingent  interest  in  the  second  term  that 
may  accrue  to  him  on  his  being  alive  at  the  determination  of  the 
first. 

As  to  the  fifth  particular,  viz.  What  shall  be  considered  a  literary 
work,  and  what  a  pirating  of  copy-right. 

Bach  V.  Long-        t  Sect.  41.  It  has  been  determined,  that  a  person  who  writes 
man,  Cowp.       ^  sonata,  or  other  musical  composition,  is  entitled  to  the  exclu- 
sive copy^right  of  it  under  8  Ann.  c*  9. ;  for  the  recital  of  the 
statute  says,  "  Whereas  printers,  booksellers,  and  other  persons 

have. 


it 
r< 
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"  of  the  autbori  or  proprietors  of  such  boolu  and  writings,  &c." 
and  therefore  the  statute  is  not  confined  to  language  and  letters ; 
and  music  is  a  science  and  maj  be  written ;  that  is,  the  com- 
poser's  ideas  maj  be  conveyed  by  signs  and  marks,  which  is 
sufficient;  for,  by  a  more  narrow  interpretation  of  the  statute, 
algebra,  ntathematicB,  arithmetic,  hieroglyphics,  wonid  be  ez- 
duded. 

f  Sect.  49.  It  hath  also  been  determined,  that  the  publication  Pope  *.  Curi, 
of  an  epistolary  correspondence,  either  by  the  permission  of  the  *  ^^-  ***- 
writer  or  receiver  of  the  letters,  is  aa  much  the  subject  of  copy- 
right as  any  other  literary  work. 

t  Sect.  43.  The  principal  part  of  Mr.  Gray's  poems  had  been  Unoa  t.  Hor- 

EubUshed  many  years;  Mr.  Mason  republished  them,  with  the  ny,  tBr.C. 
fe  of  Mr.  Gray,  and  introduced  other  poems  of  Mr.  Gray's,  till  ^  **" 
then  atipablished;  and  it  was  held  that  this  was  an  original  work, 
and  that  the  author  was  entitled  to  copyright  therein. 

t  Sect.  44.  But  if  an  author  publish  a  work,  as,  for  instance,  s  Br.  a  C.  8A. 
the  translation  of  Don  Quisote,  and  another  person  publish  the 
same  work,  only  adding  plates,  the  mere  act  of  embellishing  will 
not  make  Uie  second  publication  an  original  work. 

f  Sect.  45.  So  also  where  a  book  of  roads  was  printed  in  letter-  Canuu  t. 
press,  and  it  was  republished  before  the  copy-right  had  expired,  ^'^'"•'  ^- 
with  the  great  roads  engraved  on  copper-plates,  and  the  cross-  **' 

roads  in  letter-press,  it  was  decreed  that  this  alteration  did  not 
make  the  whole  of  the  second  publication  original,  and  an  in- 
junction was  granted  ;  but  if  a  man  make  a  new  survey  by  actual 
measurement  of  the  same  roads,  of  which  a  survey  is  before 
pubUshed,  a  publication  of  the  second  survey  would  be  a  new 
work,  how  similar  soever  it  might  be  to  the  first  publication. 

f  Sect.  46.     It  seems  to  be  agreed,  that  the  author  of  a  real  Butow  *. 
and  fair  abridgment  of  a  work  is  intitled  to  the  copy-right  of  it ;  ^''**'  *  A>^- 
for  abridgments  may  with  great  proprie^  be  called  new  books,       ' 
because  not  only  the  paper  aqd  print,  hut  the  invention,  learning, 
and  judgment  of  the  author  is  shewn  in  them ;  and  in  many  cases 
abridgments  are  extremely  useful,  as  Le.  Journal  des  S^avans, 
and  several  others  that  might  be  mentioned,  although  in  some  ii>- 
stances  they  may  prejudice  the  original  work,  by  mistaking  and 
curlailingthe  sense  of  the  author:  but  when  books  are  colourably  Giles  *.Wil- 
shortened  only,  as  where  a  book  called  "  Modern  Crown  lja.vr'  »»,«  Atk.i4l. 
appeared  in  fact  borrowed  almost  verbatim  from  Hale's  Pleas  of 
the  Crown,  only  some  old  repealed  statutes  left  out,  and  all  the 
Latin  and  French  quotations  put  into  English,  it  was  held  that 
the  author  was  not  entitled  to  any  copy-right  therein. 

f  Sect.  47.     So  also  where  a  second  book  no  otherwise  varies  ^"^  cttm. 


636 


OFFENCES  AGAINST  PUBLIC  TRADE.    Bk.  I. 


Dodsle  V  V.  Ken- 
ned V,  Ambh 
696, 

Colman  v« 
Wtthen,  6  T. 
Rep.  il45. 


Macklin  v. 
Ricbardfloiif 
Ambler,  694. 


Pope  o.  Curly  t 
Atk.  549.  1  BI. 
Rep.  SS^ 


from  the  first  than  by  leai^ing  oilt  certain  parts,  and  only  by  that 
means  shortening  it,  it  has  been  held  not  to  be  a  fiuf  abridgment^ 
and  that  the  author  had  no  copy-right  therein. 

t  Sect.  48.  But  extracts  from  a  work  may  be  published  In  a 
magazine. 

t  Sect.  49.  It  hath  been  determined,  that  after  a  dramatic 
work  has  been  represented  on  the  stage,  and  the  copy-nght  of 
the  drama  sold  by  the  author^  the  representation  of  the  same  piece 
on  another  stage  is  not  a  pira<7  within  the  8  Ann.  c.  19* ;  for 
re|K>rting  any  thing  from  memory  can  never  be  a  pubUcatioii 
within  that  statute. 

t  Sect.  50.  But  it  hath  been  determined,  that  if  a  dramatic 
author  suffer  his  piece  to  be  performed  only  by  his  particular 
permission,  taking,  the  copy  from  the  prompter  when  the  repre- 
sentation is  over,  but  never  prints  or  publishes  it,  it  is  piracy 
to  take  down  the  piece  in  short-hand  while  it  is  representing,  and 
to  publish  it,  although  the  inaccuracies  of  the  short-hand  writer 
are  corrected  by  the  memory  of  the  publisher. 

t  Sect.  5  K  So  also  the  writer  of  Aimiliar  letters  retains  a  right 
to  the  contents  of  his  letters,  and  the  person  to  whom  they  iu*e 
sent  has  only  a  special  property  in  them ;  and  the  sending  does 
not  give  a  license  to  any  person  whatsoever  to  publish  tli^  to 
the  world,  for  the  property  of  them  subsists  in  the  writer. 

As  to  the  sixth  particular,  viz.  What  remedies  are  given  to  pe- 
serve  copy-right 

By  54  Geo.  3.  c.  156.  s.  4.  it  is  enacted,  ''  That  if  any  book- 
seller or  printer  or  other  person  whatsoever,  in  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  in  the  Isles  of 
*'  Man,*Jersey  or  Guernsey,  or  in  any  other  part  of  the  British 
"  dominions,  shall,  from  and  after  the  passing  of  this  act,  within 
**  the  terms  and  times  granted  and  limited  by  this  act  as  aforesaid, 
print,  reprint  or  import,  or  shall  cause  to  be  printed,  reprinted 
or  imported,  any  such  book  or  books,  without  the  consent  of 
*'  the  author  or  author8,»or  other  proprietor  or  proprietors  of 
**  the  copv-right  of  and  in  such  book  or  books,  first  had  and  ob- 
"  tained  m  writing ;  or  knowing  the  same  to  be  so  printed;  re- 
*^  printed  or  imported,  without  such  consent  of  such  author  or 
"  authors,  or  other  proprietor  or  proprietors,  shall  se|l,  publish 
or  expose  to  sale,  or  cause  to  be  sold,  published  or  exposed  to 
sale,  or  shall  have  in  his  or  their  possession  for  sale,  any  such 
"  book  or  books,  without  such  consent  first  had  and  obtained  as 
''  aforesaid,  then  such  offender  or  offenders  shall  be  liable  to  a  . 
*'  special  action  on  the  case,  at  the  suit  of  the  author  or  authors, 
"  or  other  proprietor  or  proprietors  of  the  copy-right  of  such 
^*  book  or  books  so  unlawfully  printed,  reprinted  or  imported, 
^  or  published  or  exposed  to  sale,  or  being  in  the  possession  of 
**  sucii  offender  or  offenders  for  sale  as  aforesaid,  contrary  to  the 
true  intent  and  meaning  of  this  act :  and  very  such  author  or 
authors,  or  other  proprietor  or  proprietors,  shall  and  may,  by 
and  in  such  special  action  upon  the  case,  to  be  so  brought 

*'  against 


<€ 


€« 


*S 


it 


t€ 


ti 


it 


tt 


44 


"  nions,  in  which  the  offence  shall  be  committed,  recover  such 
"  dam^es  as  the  jury  on  the  trial  of  such  action,  or  on  the  ese- 
"  cution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess,  together 
f*  with  double  costs  of  suit;  in  which  action  no  wager  of  law, 
"  essoin,  pmilege  or  protection,  nor  more  than  one  impariance, 
"  shall  be  allowni ;  and  all  and  every  such  offender  and  offenders 
"  shall  alio  forfeit  soch  book  or  books,  and  all  and  every  sheet 
"  being  part  <^  such  book  or  books,  and  shall  deliver  the  same 
**  to  the  author  or  authors,  or  other  proprietor  or  pro[Kieton  of 
"  the  copyright  of  such  book  or  books,  upon  order  of  any  court 
"  of  record  in  which  any  action  or  snit  in  law  or  equity  shall  be 
"  commenced  or  prosecuted  by  such  suthoror  authors,  or  other  pro- 
"  prietor  or  proprietors,  to  be  made  on  motion  or  petition  to  the 
"  said  court,  and  the  said  author  or  authors,  or  other  proprietor  or 
"  proprietors,  shall  forthwith  damask  or  make  waste  paper  of  the  said 
"  book  or  hooks  and  sheet  or  sheets ;  and  all  and  every  audi 
"  offender  and  offenders  shall  also  forfeit  the  snm  of  three  pence 
"  for  every  sheet  thereof,  either  printed  or  printing,  or  published 
"  or  exposed  to  salej  ocmtrary  to  the  true  intent  and  meaning  of 
"  this  act ;  the  one  moiety  thereof  to  the  king's  most  excellent 
"  mi^esty,  bis  heirs  and  successors,  and  the  other  moiety  thereof 
."  to  any  peraon  or  persons  who  shall  sue  for  the  same,  in  any 
"  such  court  of  teconl,  hy  action  of  debt,  bill,  plaint  or  inforraa- 
"  tion,  in  which  no  wager  of  law,  essoin,  privilege,  or  protection, 
"  nor  more  than  one  imparlance  shall  be  allowed :  provided  aV- 
"  ways,  that  in  Scotland  such  offender  or  offenders  slull  be  liable 
*'  to  an  action  of  damages  in  the  court  of  session  in  Scotland, 
"  vrfaicb  shall  and  may  be  brought  and  prosecuted  in  the  same 
"  manner  in  which  any  other  action  of  damages  to  the  like 
"  amount  may  be  brought  and  prosecuted  there ;  and  in  any  such 
"  action  where  damages  shall  be  awarded,  double  costs  of  suit  or 
"  expenses  of  process  shell  be  allowed." 

By  sect.  5.  of  the  act,  the  title  to  the  book  must  be  entered 
withm  one  month  after  the  first  day  of  sale,  publication  or  adver- 
tisement, within  the  bills  of  mortality,  or  witbin  three  months  if 
published  in  any  other  part  of  the  United  Kingdom,  in  the 
register  book  of  the  Stationers'  Company,  and  a  copy  on  the 
best  paper  delivered  for  the  use  of  the  British  Museum,  under  a 
penalty  in  default  of  making  such  entry  by  the  publisher  of  five 
pounds  and  eleven  times  the  price  of  the  book,  with  a  proviso, 
that  the  default  shall  not  affect  the  title  to  copy-right  but  only 
■ubject  the  person  making  default  to  the  penalty. 

t  Sea.  58.  It  hath  been  determined  on  the  statute  of  Ann.  that  ^^T^'  * 
if  a  book  hasbeen  pirated,  and  printed  in  Ireland,  yet  that  will  not 
excuse  the  vendor  from  the  penalties  of  this  act. 

+  Sect.  53.  So  also  it  bath  been  determined,  that  an  action  UtAUmOM. 
may  be  brought,  or  an  injunction  obtamed  in  a  court  of  equity,  *  Bl.  Rep.  sao- 
although  the  publication  be  not  entered  at  Stationers'  Hall- 

fSeet. 
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t  Sect.  54.  By  12  Geo.  9.  c.  96. 4. 1.  <^  It  shall  notbetevfiil  for 
any  person  or  persons  whatsoever  to  import  or  bring  into  diis 
kingdom  for  sale,  any  book  or  books  first  composed  or  written, 
and  prmted  and  published  in  thb  kingdom,  and  repriatal  in  any 
other  place  or  country  whatsoevet  ^  and  if  any  perscm  or  per*- 
sons  shall  import  or  hiriaginto  this  kingdom  for  sale  any  printed 
book  or  btteks.so  finl' composed  or  written^  and  printed  in  dus 
kiogdomi  and  reprinted  in  other  place  or  country,  as  aforesaid; 
or  knowing  the  same  to  be  so  reprinted  or  imported,  contraiy 
to  the  true  intent  and  meaning  of  this  act,  shall  sell,  publish,  or 
expoae  to  sale  an^  such  book  or  books ;  Ihen  every  such  person 
or  persons  so  domg  or  offending,  shall  forfeit  the  said  hook  or 
books,  and  all  or  every  sheet  or  sheets  thereof;  and  the  same 
•shall  be  forthwith  damasked,  nnd  made  waste  paper;  and 
further,  that  every  such  offender  or  offenders  shi^  forfeit  the 
sum  of  five  pounds,  and  double  the  value  of  every  book  which 
he  or  they  shall  so  import  or  bring  into  this  kingdom,  or  shall 
knowingly  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold, 
published,  or  exposed  to.  sale,  contrary  to  the  true  intent  and 
meaning  of  this  act;  the  one  moiety  thereof  to  the  king's  most 
excellent  majesty,  his  heirs  and  successors,  and  die  other  moiety 
to  any  person  or  persons  that  shall  sue  for  the  same ;  to  be  re- 
covered with  costs  of  suit  in  any  of  his  majesty's  courts  of 
record  at  Westminster  by  action  of  debt,  bill,  plaint,  or  informa- 
tion; in  which  no  wager  of  law,  essoin,  or  protection,  or  more 
than  one  impariance  shall  be  allowed ;  and  if  the  offence  be 
committed  in  Seoiland,  to  be  recovered  before  the  court  of 
session  there,,  by  summary  action :  prorided  that  diis  act  shall 
not  extend  to  any  book  that  has  not  been  printed  or  reprinted 
in  this  kingdom  widiin  twenty  years  before  the  same  shall  be 
imported/' 

t  Sect.  55.  By  12  Geo.  2.  c.  S6.  s.  2.  it  is  further  enacted. 
That  nothing  in  this  act  contained  shall  extend  to  prevent  or 
hinder  the  importation  of  any  book  first  composed  or  written, 
and  printed  in  this  kingdom,  which  shall  or  may  be  reprinted 
abroad,  and  inserted  among  other  books  or  tracts,  and  to  be 
sold  therewith,  in  any  collection  where  the  greatest  part  of  such 
collection  shall  have  been  first  composed  or  written,  and  printed 
abroad;  any  thing  in  this  act  contained  to  the  contrary  notwith- 
standing." 

t  Sect.  56.  It  hath  been  determined  under  this  statute,  that 
two  penalties  maybe  incurred  on  the  same  day,  if  the  acts  of  sale 
are  distinct. 
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t  Sect.  57.  By  34  Geo.  3.  c.  20.  s.  57.  "  It  shall  not  be 
lawful  for  any  person  or  persons  whatsoever  to  import  or  bring 
into  this  kingdom,  for  sale,  any  book  or  books  first  composed, 
written,  or  printed,  and  published  in  this  kingdom,  and  reprinted 
in  any  other  country  or  place  whatsoever;  and  if  any  person  or 
persons  shall  import  or  bring,  or  cause  to  be  imported  or 
brought  into  this  kingdom,  for  sale,  any  printed  book  or  books 
first  composed,  written,  or  printed  and  published  in  this  king- 
dom^ and  reprinted  in  any  other  country  or  place  as  aforesaid. 
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**  or  sball  knowingly  sell,  publish,  eir{K)ee  (6  sale,  or  Imve  in  his, 
**  her,  or  their  possession  for  sale,  loiy  such  book  or  books,  then 
every  such  bpok  and  books  diall  be  forfeited,  and  shall  and  may 
be  seized  by  any  officer  or  officers  of  customs  or  excise,  and  the 
**  same  shall  be  forthwith  made  waste  paper;  and  furtfier,  that 
every  person  and  persons  so  offending,  being  duly  convicted 
thereof,  shall  for  every  such  offence  forfeit  the  sum  of  ten 
pounds,  and  double  the  value  of  each  and  every  copy  of  such 
book  or  books  which  he,  she,  or  tfaey,  shall  so  import  or  bring, 
or  cause  to  be  imported  or  brought  into  tUs  kingdom,  or  shall 
knowingly  sell,  publish,  exp<>se  to  sale,  or  cause  to  be  sold, 
published,  or  exposed  to  sale,.pr  ahall  have  in  his,  her,  or  their 
possession  for  sale,  contrary  to  the  true  intent  and  meaning  of 
this  act ;  and  the  commissioners  of  customs  in  England  «nd  Sf'™^!^!?'^ 
Scotland  respectively  (in  case  the  same  shall  be  seized  by  any  exdbe  may 
officer  or  officers  of  the  customs),  and  the  commissioners  oiP  reward  their 
^*  excise  in  England  and  Scotland  re&pectively  (in  case  the  same  ^^|^^^^ 
''  shall  be  seized  by  any  officer  or  officers  of  excise),  shall  also 
**  reward  the  officer  or  officers  who  shall  seize  any  such  books 
which  shall  be  so  made  waste  paper  of,  with  such  sum  or  sums 
of  money  as  they  the  said  respective  commissioners  shall  think 
fit,  not  exceeding  the  vahie  of  such  books ;  such  rewards  reM 
*'  spectively  to  be  paid  by  the  said  respective  commissioners  out 
**  of  any  money  in  their  hands  respectively  arising  from  the  duties 
''  by  this  act  imposed :  provided,  that  this  act  shall  not  extend  to 
"  any  book  that  has  not  been  printed  or  reprinted  in  this  kingdom 
**  within  twenty  years  before  the  same  shall  be  imported,  nor  to 
**  any  book  reprinted  abroad,  and  inserted  among  other  books  or 
**  tracts  to  be  sold  therewith  in  any  collection  where  the  greatest 
**  part  of  such  collection  shall  have  been  first  composed  or  written 
''abroad/' 

As  to  the  Fifth  Point,  viz.  How  far  engravers  have  an  ex- 
clusive right  to  engravings. 

t  Sect,  58.  By  8  Geo.  £.  c.  13.  s.  1.  it  is  enacted,  *'  That  every  Property  of     • 
'*  person  who  shall  invent  and  design,  engrave,  etch,  or  work  in  S^^voltoiffor 
^*  mezzotinto  or  chiaro  oscuro,  or  from  his  own  works  and  inven--  fourteen  years. 
'^  lions  shall  cause  to  be  designed  and  'engraved,  etched^  or  worked  3  WiU.  60. 
''  in  mezzoUnto  or  chiaro  ascuro,  any  historical  or  other  print  or 
"  prints,  shall  have  the  sole  right  and  liberty  of  printing  and  re- 
printing the  same  for  the  term  of  fourteen  years,  to  commence 
from  the  da^  of  the  first  publishing  thereof,  which  shall  be  truly 
en^ved  with  the  name  of  the  proprietor  on  each  plate,  and 
pnnted  on  every  such  print  or  prints ;  and  that  if  any  printseller  Proprietor's 
"  or  other  person  whatsoever,  from  and  after  the  twenty-fourth  "S^^^Jj'Lch 
*\  day  of  June  one  thousand  seven  hundred  and  thirty-five,  within  p^^f 
"  the  time  limited  by  this  act,  shall  engrave,  etch,  or  work  as 
*'  aforesaid,  or  in  any  other  manner  copy  and  sell,  or  cause  to  be  p,^^2lcrt  or 
"  engraved,  etched,  copied  and  sold,  in  the  whole  or  in  part,  by  othen  pirating 
''  varying,  adding  to,  or  diminishing  from  the  main  design,  or  the  some. 
'*  shall  print,  reprint,  or  import  for  sale,  or  cause  to  be  printed, 
"  reprinted,  or  imported  for  sale,  any  such  print  or  prints,  or  any 
parts  thereof,  without  the  consent  of  the  proprietor  or  proprie- 
tors thereof  fir^t  had  and  obtained  in  writing,  signed  by  him.  or 
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Uiem  respectirely  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  knowing  the  same  to  be  so  prkited  or  reprinted,  with- 
out the  consent  of  the  proprietor  or  proprietors,  shall  publish, 
sell,  or  expose  to  sale,  or  otherwise,  or  in  any  other  manner 
dispose  of,  or  cause  to  be  published,  sold,  or  exposed  to  sale,  or 
otherwise,  or  in  any  other  manner  disposed  of,  any  such  print 
or  prints,  without  such  consent  first  had  and  obtained  as  afore- 
said, then  such  offender  or  offenders  shall  forfeit  the  plate  or 
plates  on  which  such  print  or  prints  are  or  shall  be  copied,  and 
all  and  every  sheet  or  sheets  (being  part  of,  or  whereon  such 
print  or  prints  are  or  shall  be  so  copied  or  printed)  to  the  pro- 
prietor or  proprietors  of  such  original  print  or  prints,  who  shall 
forthwith  destroy  and  damask  the  same;  and  fiirdier,  that  every 
such  offender  or  offenders  shall  forfeit  five  shillings  for  every 
print  which  shall  be  found  in  his,  her,  or  their  custody,  either 
printed  or  published,  and  exposed  to  sale,  or  otherwise  disposed 
of,  contrary  to  the  true  intent  and  meanii^  of  this  act;  the  one 
moiety  thereof  to  the  king^s  most  excellent  majesty,  his  heirs 
and  successors,  and  the  other  moiety  thereof  to  any  person  or 

Eersons  that  shall  sue  for  the  same,  to  be  recovered  in  any  of 
is  majesty's  courts  of  record  at  Westminster,  by  action  of  debt, 
bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoin, 
privilege,  or  protection,  or  more  than  one  imparlance,  shall  be 
albwed/' 

t  Sect.  59.  By  8  Geo.  2.  c.  13.  s.  2.  it  is  enacted,  *'  That  it 

''  shall  and  may  be  lawful  for  any  person  or  persons,  who  shall 

hereafter  purchase  any  plate  or  plates  for 'printing,  from  the 

original  proprietors  thereof,  to  print  and  reprint  from  the  said 

'^  plates,  without  incurring  any  of  the  penalties  in  this  act  men- 

"  tioned/' 

t  Sect.  60.  By  8  Geo.  2.  c.  13.  s.  3.  it  is  further  enacted, 

**  That  if  any  action  or  suit  shall  be  commenced  or  brought 

limitatumofac-  **  against  any  person  or  persons  whatsoever  for  doing  or  causing 

to  be  done  any  thing  in  pursuance  of  this  act,  the  same  shall  be 
brought  within  the  space  of  three  months  after  so  doing ;  and 
''  the  defendant  or  defendants,  in  such  action  or  suit,  shall  or  may 
General  issue.     ''  plead  the  general  issue,  and  give  the  special  matter  in  evidence; 

'^  and  if  upon  such  action  or  suit  a  verdict  shall  be  given  for  the 
**  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  become 
^  nonsuited,  or  discontinue  his,  he^  or  their  action  or  actions, 
^*  then  the  defendant  or  defendants  shall  have  and  recover  full 
"  costs,  for  the  recovery  whereof  he  shall  have  the 'same  remedy 
**  as  any  other  defendant  or  defendants  in  any  other  case  hath  or 
^'  have  by  law.'' 

t  Sect.  61.  By  8  Geo.  2.  c.  13.  s.  4.  it  is  further  enacted, 
"  That  if  any  action  or  suit  shall  be  commenced  or  brought 
*^  against  any  person  or  persons  for  any  offence  committed  against 
''  this  act,  the  same  shall  be  brought  within  the  space  of  three 
**  months  after  the  discovery  of  every  such  offence,  and  not  after- 
**  Wards ;  any  thing  in  this  act  contained  to  the  contrary  notwith- 
standing." 
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t  Sect.  62»  By  7  Geo.  3.  c.  38.  s.  1.  it  is  enacted,  *'  That  all' 

''and 


"  woi^,  des^,  or  invention,  shall  cause  or  procure  to  be  desired, 
"  engraved,  etched,  or  worked  in  mezzotinio  or  ckiaro  oscuro,  any 
"  historical  print  or  prints,  or  any  print  or  prints,  of  any  portrait 
"  conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or 
"  anyother  print  or  prints  whatsoever,  shall  have,  and  are  hereby, 
"  declared  to  have,  the  benefit  and  protection  of  the  said  act.and 
"  Has  act,  under  the  restrictions  and  limitations  hereinafter  men 
"  tioned. 

t  Sect.  63.  By  7  Geo.  3.  c.  38.  s.  «.  "  All  and  every  person  'ntii'^d  lo  ihf 

"  and  persons  who  shall  engrave,  etch,  or  work  in  mezzottnto  or  '*^^'^"7'w 
,.     t  •  111!  11  "I™  prcseiil  net, 

"  cntaro  oscuro,  or  cause  to  be  engraven,  etched,  or  worked,  any  etc. 

"  print  taken  from  any  picture,  drawing,  model,  or  sculpture, 

"  either  ancient  or  modem,  shall  have,  and  are  hereby  declared 

"  to  have,  the  bene6t  and  protection  of  the  said  act,  and  this  act, 

"  for  the  term  hereinafter  mentioned,  in  like  manner  as  if  such 

"  print  had  been  graved  or  drawn  from  the  original  design  of  such 

"  graver,  etcher,  or  draftsman;  and  if  any  person  shall  engrave, 

"  print,  and  publish,  or  import  for  sale,  any  copy  of  any  such 

"  print,  contrary  to  the  true  intent  and  meaning  of  this  and  the 

"  said  former  act,  every  snch  person  shall  be  liable  to  the  j>enal- 

"  ties  contained  in  the  said  act,  to  be  recovered  as  therem  and 

"  hereinafter  is  mentioned." 

t  Sect.  64.  By  7  Geo.  3.  c.  38.  s.  5.  "  All  and  every  the 
"  penalties  and  penalty  inflicted  by  the  said  act,  and  extended, 
"  and  meant  to  be  eitended,  to  the  several  cases  comprised  in  • 

"  this  act,  shall  and  may  be  sued  for  and  recovered  in  like  man- 
"  ner,  and  under  the  like  restrictions  and  limitations,  as  in  and  by 
"  the  said  act  is  declared  and  appointed ;  and  the  plaintiff  or 
"  common  informer,  in  every  such  action  (in  case  such  plaintiff  or 
"  common  informer  shall  recover  any^of  the  penalties  incurred  by 
"  this  or  die  said  former  act),  shall  recover  the  same,  together 
"  with  his  full  costs  of  suit." 

t  Sect,  65.  By  7-  Geo.  S.  c.  38.  s.  6.  "  The  party  prosecuting 
"  shall  commence  hisprosecution  within  the  space  of  six  calendar 
"  months  after  the  offence  committ^." 

+  Sect.  66.  By  7  Geo.  3.  c.  38.  a.  6.  it  is  further  enacted.  The  mbt  in- 
"  That  the  sole  right  and  liberty  of  printing  and  reprinting,  in-  tendedrated io 
"  tended  to  be  secured  and  protected  by  the  said  former  act  and  foriw^^eubi 
"  this  act,  shall  be  extended,  continued,  and  be  vested  in  the  re-  jtan, 
"  spective  proprietors,  for  the  space  of  twenty-eight  years,  to 
"  commence  from  the  day  of  the  first  publishing  of  any  of  the 
"  works  respectively  hereinbefore  and  in  the  said  former  act  men- 
"  tioned." 

t  Sect.  67.  By  7  Geo.  3.  c.  38.  s.  8.  "  If  any  action  or  suit  iimiua<ni  of 
"  shall  be  commenced  or  brought  against  any  person  or  persons  ociiom. 
"  whatsoever,  for  doing,  or  causing  to  be  done,  any  thing  in  pur- 
"  Buance  of  this  act,  the  same  shall  be  brought  within  the  spaCe 
"  of  six  calendar  months  after  the  fact  committed ;  and  the  de- 
"  fendant  or  defendants,  in  any  such  action  or  suit,  shall  or  may 

VOL.  I.  T  T  "  plead 
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plead  the  general  issiie^  and  give  the  special  matter  in  evidenoe; 
and  if,  upon  such  action  or  suit»  a  verdict  shall  be  given  for  the 
defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  be(K>me 
nonsuited,  or  discontinue  his,  her,  or  their  action  or  actions, 
then  the  defendant  or  defendants  shall  have  and  recover  full 
costs,  for  the  recovery  whereof  he  shall  have  the  same  remedy 
as  any  other  defendant  or  defendants,  in  any  other  case,  hath  or 
have  by  law." 

t  Sect.6S.  By  17  Geo.  3.  c.57.  s.  1.  it  is  iiirther enacted  ''That 
iif  any  engraver,  etcher,  printseller,  or  other  person  shaH,  within 
the  time  limited  by  the  aforesaid  acts,  or  either  of  them, 
engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved, 
etched)  or  worked^  in  mezzotinto  or  chiaro  oscuro,  or  otherwise, 
or  in  any  other  manner  copy  in  the  whole,  or  in  part^  hy  vary«> 
ing,  adding  to,  or  diminishing  from,  the  main  design,  or  shall 
print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be 
printed,  reprinted,  or  imported  for  sale,  or  shall  publish,  sell, 
or  otherwise  dispose  of,  or  cause  or  procure  to  be  published,, 
sold,  or  otherwise  disposed  of,  any  co{>y  or  copies  of  an^  histo- 
rical print  or  prints,  or  any  print  or  prints  of  any  portrait,  con- 
versation, landscape,  or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever,  which  hath,  or  have  been,  or 
shall  be,  engraved,  etched,  drawn,  or  designed,  in  any  part  of 
Great  Britain,  without  the  express  consent  of  the  proprietor  or 
roprietors  thereof  first  had  and  obtained  in  writing,  signed  by 
im,  her,  or  them  respectively,  with  his,  her,  or  their  own  hand 
or  hands,  in  the  presence  of,  and  attested  by,  two  or  more  cre- 
dible witnesses,  then  every  such  proprietor  or  proprietors  shall' 
and  may,  by  and  in  a  special  action  upon  the  case,  to  be 
brought  against  the  person  or  persons  so  offending,  recover 
such  damages  as  a  jury  on  the  trial  of  such  action,  or  on  the 
execution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess,  to- 
gether with  double  costs  of  suit." 

nlr^'^^hi**  '''  ^^^^'  ®'  ^^  ^^  ^®®°  determined  upon  this  statute,  that  the. 

cha^ry,  before  vvords  '*  invent/'  *'  his  own  invention,"  do  not  confine  the  copy- 
Lord  Hard-  right  merely  to  works  originating  in  the  imagination  of  the  artist, 
i7«o%^AdL  ^  allegorical  or  fabulous  representations ;  but  that  they  mean  the 
93.  '  designing  or  engraving  of  any  thing  that  is  already  in  nature,  as 

medicinal  plants,  buildings,  houses,  gardens,  8ic. 

t  Sect.  70.  It  has  also  been  said  by  very  high  authority,  that 
the  words  sculpsit  et  delineavit  added  to  the  name  of  the  person 
who  prints  the  work,  are  sufficient  to  shew  that  person  to  be  die 
proprietor. 

t  Sect.  71.  It  was  also  doubted,  whether  the  property  did  not 
vest  in  the  engraver,  designer,  &c.  though  the  day  of  the  publica- 
tion be  not  annexed  to  the  foot  of  the  print,  compliance  with  that 
direction  of  the  act  being  thought  only  necessary  to  make  the 
U)  Ibid.  penalty  accrue  (a).     But  it  has  been  determined,  that  the  two 

^;^er  ^  torn  v.  conditions  of  the  act,  viz.  the  day  of  the  first  publishing  the  print, 
31^ison69.      ^^  ^^  name  of  the  proprietor  thereof^  must  both  of  them  be 

engraved  and  printed,  in  order  that  it  may  be  known  whea  the 
exclusive  right  of  the  proprietor  ceases,  and  when  and  against 
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-f-  Sect.  72.  And  it  seems,  that  if  it  appear  the  date  ia  anterior 
to  the  time  when  the  person  whose  name  the  print  bears  became 
the  proprietor  of  it,  it  is  not  within  the  protectioo  of  the  act. 

f  Sect.  73-  But  it  seems  to  be  undecided,  whether  on  the 
assignment  of  a  print  the  name  of  the  inventor,  or  the  assignee, 
ought  to  appear. 

t  Sect.  74.  It  hath  also  been  determined,  that  the  assignee  of 
a  print  may  maintain  an  action  on  17  Geo.  3.  c.  57.  against  any 
person  who  pirates  it,  and  that  in  such  action  it  is  not  necessary 
to  produce  the  plate  itself  Sd  evidence,  but  that  the  production  of 
one  of  the  prints  tak.en  from  the  original  plate  is  sufficient ;  but 
the  date  must  always  appear  on  the  print. 

As  to  the  Sixth  Point,  viz.  How  far  calico-printers  have  an 
exclusive  right  to  their  patterns. 

t  Sect.  73.  By  37  Geo.  3.  c.  38.  b.  1 .  it  is  enacted,  "  That 
"  any  person  who  shall  invent,  design,  and  print,  or  cause  to  be 
"  invented,  designed,  and  printed,  and  become  the  proprietor  of 
"  any  new  and  original  pattern  or  patterns  for  printing  linens, 
"  cottons,  calicos,  or  muslins,  shall  have  the  sole  right  and 
"  liberty  of  printing  and  reprinting  the  same  for  the  term  of  two 
"  months,  to  commence  from  the  day  of  the  first  publishing 
"  thereof,  which  shall  be  truly  printed  with  the  name  of  the 
"  printer  or  proprietors  at  each  end  of  eveiy  such  piece  of  linen, 
"  cotton,  calico,  or  muslin ;  and  that  if  any  calico-printer, 
"  linen-draper,  or  other  person  whatsoever,  from  and  after  the 
"  first  day  of  June,  one  thousand  seven  hundred  and  eighty-seven, 
"  within  the  time  limited  by  this  act,  shall  print,  work,  or  copy, 
"  such  original  pattern  or  patterns,  or  cause  to  be  printed, 
"  worked,  or  copied,  such  original  pattern  or  patterns,  or  shall 
"  print  or  reprint,  or  cause  to  be  printed  or  reprinted,  any  such 
"  pattern  or  patterns,  and  shall  publish,  sell,  or  expose  to  sale,  or 
"  m  any  other  manner  disposed  of  or  cause  to  be  published,  sold, 
"  or  exposed  to  sale,  or  in  any  other  manner  dispose  of,  any  linen, 
"  cotton,  calico,  or  muslin,  so  printed,  without  the  consent  of  die 
"  proprietor  or  proprietors  thereof  first  bad  and  obtained  in  writing, 
"  signed  by  him  or  them  respectively, in  the  presenceof  two  ormord 
"  credible  witnesses,  knowing  the  same  to  be  so  printed  or  re- 
"  printed  without  the  consent  of  the  proprietor  or  proprietors  of 
"  Buch  pattern,  then  every  such  proprietor  or  proprietors  shall  and 
"  ma^,  if  the  offence  he  committed  in  Kngland,  by  and  in  a  special 
"  action  upon  the  case,  to  be  brought  against  the  person  or  per- 
"  sons  so  offending,  recover  such  damages  as  a  jury  oil  the  trial 
"  of  such  action,  or  on  the  execution  of  a  writ  of  inquiry  thereon, 
"  shall  give  or  assess,  together  with  costs  of  suit,  in  which  no 
"  wager  of  law,  essoin,  privilege,  or  protection,  or  more  dian  one 
"  imparlance,  shall  be  allowed ;  and  if  the  offence  be  committed 
"  in  Scotland,  every  such  proprietor  or  proprietors  shall  and  may, 
"  by  an  action  to  be  brought  before  the  court  of  session,  or  any 
"  judge  competent  to  try  civil  causes  within  his  bounds,  recover 
"  Btxch  damages  as  the  said  court  of  session,  or  the  said  judge, 
T  T  2  "  shall 
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"  UBued,  with  full  costi  of  suit,  od  which  all  such  execution  mm 

"  pass  as  is  competent  by.  the  laws  and  practice  of  Scotlantl  in  die 

bai  iBj  panoB   "  like  cases ;  provided  nevertheless,  that  it  shall  and  may  be  Isw- 

PJJJ^J^^        "  ful  for  any  person  or  persons  who  shall  hereafter  purchase  any 

proprietor]  dit  "  P^^  *>^  plates,  block  or  blocks,  for  prindng,  from  the  original 

piint  tbeRfrou.  "  proprietors  thereof,  to  print,  reprint,  and  expose  for  sale,  or 

"  came  to  be  printed,  reprinted,  and  exposed  for  sale,  from  the 

"  said  plates  or  blocks,  without  being  liable  to  any  action  on  that 

"  account." 

Hodsof  proM-  t  Sect-  76.  By  27  Geo.  3.  c.  38.  s.  2.  "  If  any  action  or  suit 
raimg  ^JJ'-  "  shall  be  commenced  or  brought  against  any  person  or  persona  • 
f^  M^"^  "  whatsoever,  for  any  offence  committed  against  this  act,  tne  same 
"  shall  be  brought  within  the  space  of  six  months  after  so  doing, 
"  and  the  defendant  and  defendants,  in  such  action  or  suit,  if 
"  brought  in  England,  shall  and  may  plead  the  general  issue,  and 
"  give  the  special  matter  in  evidence;  and  if,  upon  such  action 
"  or  suit,  a  verdict  shall  be  given  for  the  defendant  or  defendants, 
"  or  if  the  plaintiff  or  plaintiffs  become  nonsuited,  or  discontinue 
"  bis,  her,  or  their  action  or  actions,  then  the  defendant  or  de- 
"  fendants  shall  have  and  receive  full  costs;  for  the  recoveiy 
"  whereof  he  shall  have  the  same  remedy  as  any  other  defendant 
"  or  defendants  in  any  other  case  hath  or  have  by  law;  and  if 
"  such  action  be  brought  in  Scotland,  and  not  insisted  in,  or  if 
"  the  defender  be  assoilzied,  then  the  defender  shall  be  indtled 
"  to  full  costs,  for  the  recovery  whereof  he  shall  have  the  same 
"  remedy  as  hereinbefore  is  given  to  the  pursuer." 

9-  Forestalling,  Ingrossing,  and  Regrating. 
For  the  better  understanding  the  nature  of  forestalling,  ingross- 
ing, and  regrating,  and  other  such  like  offences,  I  shall  c<Hi8ider : 

1.  How  such  offences  are  treated  by  the  common  law. 
8.  How  by  statute. 

Aa  to  the  Fibst  Point,  viz.  How  forestalling,  ingrossing,  and 
regrating,  are  treated  by  the  common  law,  I  shall  consider, 

1<  What  is  esteemed  an  offence  of  this  kind  by  the  common 
law. 

2.  How  such  offence  is  punishable  by  the  common  law. 

As  to  tbe  first  of  these  particulars,  viz.  What  is  esteemed  an 
offence  of  this  kind  at  common  law. 

4SAM.SS.  Sect.  1.  It  is  said,  that  all  endeavours  whatsoever  to  enhance 
195,  IH.  the  common  price  of  any  merdiandize,  and  all  kinds  of  practices 
which  have  an  apparent  tendency  thereto,  whether  by  spreading 
false  (a)  rumours,  or  by  (A)  buying  things  in  a  market  before  the 
accustomed  hour,  or  by  buying  and  selling  again  the  same  thing 
in  the  same  (c)  market,  or  by  any  other  such  like  devices,  are 
highly  crimiiral  at  common  law,  and  that  all  such  offences  an- 
ciently came  under  the  general  notion  of  forestalling,  which  in- 
cluded all  kinds  of  offences  of  this  nature. 


?i: 


much  as  it  so  apparently  tends  to  put  a  check  upon  trade,  to  the 
general  inconvenience  of  the  people,  by  putting  it  out  of  their 
power  to  supply  themselves  with  a  commodity,  without  an  un- 
reasonable expense,  which  often  proves  extremely  oppressive  to 
the  poorer  sor^  and  cannot  but  give  just  cause  of  complaint  to 
the  richest. 

Sect.  5,  But  it  hath  been  resolved,  that  any  mercliant,  whether  3  lo*t  196. 
he  be  a  subject  or  a  foreigner,  bringing  victuals,  or  any  other  SBmmirj,  ISO. 
merchandize  into  the  realm,  may  sell  the  same  in  gross,  but  that 
no  person  can  lawfully  buy  within  the  realm  any  merchandize  in 
gross,  and  sell  iha  same  in  gross  again,  betnuse  by  such  means 
the  price  will  be  inhanced,  for  the  more  bands  any  merchandize 
paaseth  through,  the  dearer  it  must  grow,  because  every  one  will 
make  his  profit  of  it;  and  if  such  practices  were  alhiwable,  a  rich 
man  might  iogross  into  bis  hands  a  whole  commodity,  and  then 
sell  it  at  what  price  he  should  think  fit;  which  is  of  such  dan- 
gerous consequence,  that  the  bare  ingrossing  of  a  whole  commo- 
di^,  with  an  intent  to  sell  it  at  an  unreasonable  price,  is  an 
offence  indictable  at  the  common  law,  whether  any  part  thereof  C-Cw.  S9t, 
be  sold  by  the  ingrosser  or  not.  «<• 

Sect.  4.  And  so  jealous  is  the  common  law  of  all  practice*  of  3  Iim.  ivr. 
this  kind,  that  it  will  not  suffer  com  to  be  sold  in  the  sheaf,  Summtj.  15s. 
perhaps  for  this  reason,  because  by  such  means  the  market  is  tn 
effect  forestalled. 

As  to  the  second  particular,  viz.  In  what  manner  offences  of 
this  kind  are  punishable  by  the  common  law. 

Secf.  5.  It  is  said,  that  by  an  ancient  statute  the  offender  was 
to  be  grievously  amerced  for  the  first  offence ;  for  the  second,  to  3 1„^  193, 
be  condemned  to  the  pillory;  for  the  third,  to  be  imprisoned; 
and  for  the  fourth,  to  be  condemned  to  abjure  the  vill.  And 
there  seems  to  be  no  doubt,  but  that  at  this  day  all  offenders  of 
this  kind  are  liable  to  a  fine  and  imprisonment,  answerable  to 
the  beinousness  of  their  offence,  upon  an  indictment  at  common 
law.   - 

Aa  to  the  Second  Point,  viz.  In  what  manner  these  offences 
are  treated  by  statute. 

I  shall  consider  what  particular  provisions  have  been  made 
relating  to  this  matter. 

The  particular  provisions  of  this  statute  are  five-fold. 

1.  The  obliging  all  victuallers  to  sell  at  a  reasonable  price. 

2.  The  allowing  all  foreigners  free  liberty  of  importing  and 
selling  victuals. 

3.  The  giving  the  great  officers  of  state  a  power  to  tax  the 
price  of  victuals. 

4.'  The  prohibiting  conspiracies  to  raise  the  price  of  victuals. 
5.  The  prohibiting  all  forestalling,  ingrossing,  and  regrating. 

As 


ti 
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As  to  the  first  pnrticutor^  vk.  The  obliging  sH  nctlianers  to 
sell  at  a  reasonable  price. 

Howbntchen  Sect.  6.  This  depends  upon  23Edw.  3,  c.  6.  by  which  it  is 
Belling  un-  enacted,  "  That  butchers^  fishmongers,  regrators,  hostlers,  brew- 
m^to'Sr^r'**  "  ers,  bakers,  poulterers,  and  other  sellers  of  all  manner  of 
nisbed,  vide  '^  victuals,  shall  be  bound  to  sell  the  same  for  a  reasonable 
ivoKRunmng-  t*  price,  having  respect  to  the  price  that  such  victuals  shall  be 
J^^mlc"??'  *'  ^^^^  ^^  ^^  ^^^  places  adjoining;  so  that  such  sellers  have  mo- 
Bj4Hen.7.  "  derate  gains,  reasonably  to  be  required,  according  to  the  dis- 
c.  9. they  shell  u  tance  of  the  place  from  whence  the  said  victuals  be  carried; 
inJi^  towDs!"'  ^  ^^  P^^°  ^^  forfeit  double  the  value,  See.  And  the  diief  officers 
Bj  ti  Hen.  8.  ^  of  towns  are  required  to  see  this  statute  executed,  on  pain  of 
c  a.  they  shaU    h  pavinir  the  treble  value  of  the  thing  sold,  &c. 

not  kill  calTes  r  -^     ©  » 

but  within  the  time  prescribed.  By  S2  Hen.  8.  c.  6.  they  are  prohibited  from  keepilig  ian-hoases.  By 
1  Jbc.  1.  c.  SS.  they  are  not  to  kill  calves  nnder  fife  weeks  old.  Bv  6  Aon.  c. S4.  s. 9«  tiiey  onnot  to 
sell  cattle  to  one  aaolher  in  London*    By  7  Ann.  &  6.  may  sell  dead  calves  or  sheep. 

As  to  the  second  particular,  viz.  The  allowing  all  foreigners 
free  liberty  of  importing  and  selling  victuals. 

Sect.  7.  By  6  Rich.  2.  c.  10.  and  1 1  Rich.  £.  c.  7.  and  1 
Hen,  4.  c.  17.  it  is  enacted,  **  That  all  manner  of  aliens,  being 
**  of  the  amity  of  the  king,  coming  into  any  town  of  the  realm 
**  with  fish,  or  other  victual,  shall  be  under  the  king^s  especial 
"  protection,  and  may  cut  their  fishes  and  victuals  in  pieces,  and 
"  m  pa^rt,  or  in  all,  at  retail,  or  in  gross,  as  to  them  best  shall 

seem,  to  sell  and  make  their  profit,  &c." 

Sect.  8.  By  14  Hen.  6.  c.  6.  '*  If  any  man  disturb  any  alien 
to  sell  his  fish  in  gross,  or  at  retail,'  in  part  or  in  whole,  con- 
trary to  the  above-mentioned  ordinances,  and  thereof  be  duly 
attainted  at  the  suit  of  the  king,  or  of  the  party,  he  shall  forfeit 
ten  pounds,  8cc." 

Vide  also  u  As  to  the  third  particular,  viz.  The  giving  the  great  oflScers  of 

Hen.  8.  c.  3.      gtate  a  power  to  tax  the  price  of  victuals. 

35  Hen.  8.  cl.  ^  *^ 

which"^^di^'  Secf.  9.  This  depends  upon  25  Hen.  8.  c.  £.  by  which  it  is 
that^bi^i^e?s  enacted,  '^  That  to  remedy  the  frequent  rise  of  the  price  of 
meat  shall  be  '*  cheese,  butter,  capons,  hens,  chickens,  and  other  necessary 
^Qn^^  ''  victuals  for  man's  sustenance,  by  ingrossing  and  regrating  the 
B^by  ss  "  same;  the  lord  chancellor  and  other  high  officers  of  state,  &c. 
Hen.  8.  c.  11.  **  may,  upon  complaint  of  any  enhancing  of  the  prices  of  such 
b  "w^'^t*^^  *'  ^^^*"*''  without  ground  or  reasonable  cause,  in  any  part  of  the 
o^erwbe.^'      ''  king's  dominions,  set  and  tax  reasonable  prices  of  such  victuals : 

and  that  after  proclamation  made  of  such  prices,  all  farmers, 

owners,  broggers,  and  all  other  victuallers  whatsoever,  having 

or  keeping  any  such  victuals  to  the  intent  to  aell,  shall  sell  the 

«<  same  to  such  of  the  king's  subjects  as  will  buy  them  at  such 

'«  prices  as  shall  be  taxed  by  such  proclamation,  under  the  paiua 

*'  to  be  limited  in  the  said  proclamation." 

Sect.  10.  But  by  25  Hen.  8.  c.  2.  ''  The  officers  of  cities^ 
''  boroughs,  or  towns-corporate,  and  all  other  persons  having 
*'  authority  to  set  prices  of  such  victuals,  may  set  such  prices  in 
"  such  maimer  as  if  the  said  act  bad  not  been  made." 

As 


€C 
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Sect,  11.  This  depends  upon  2  and  SEdw.  6.  c.  15.  by  which  Vide6Eiii. 
it  is  enacted,  "  That  if  any  butchers,  brewers,  bakers,  poulterers,  "".^  .  ^ 
"  cooks,  coster-mongera,  or  fruiterers,  ahall  conspire,  covenant, 
*'  promise,  or  make  any  oaths,  that  they  shall  not  sell  their 
"  victuals  but  at  certain  prices;  or  if  any  arti6cers,  workmen, 
"  or  labourers,  do  conspire,  covenant,  or  promise  together,  or 
-"  make  uy  oaths,  that  they  shall  not  make  or  do  their  works 
"  but  at  a  certain  price  or  rate;  or  shall  not  enterprise,  or  take 
"  upca  tbem  to  finish  what  another  bath  begun,  or  ahall  do  but 
«  a  certain  work  ia  a  day,  or  shall  aot  work  but  at  certain  hours 
"  and  times;  every  such  person  so  conspiring,  Sec.  shall  forfeit 
'.'  for  the  first  offence  ten  pounds;  and  if  he  pay  not  the  same 
"  within  six  days,  shall  suffer  twenty  days  imprisonment;  and 
"  for  the  second  offence  shall  forfeit  twenty  pounds,  8cc.  and 
"  and  for  the  third,  forty  pounds,  Sic.  And  if  any  such  conspi- 
"  racy,  covenant,  or  promise,  be  made  by  any  society-,  brother- 
"  hood,  or  company,  of  any  craft,  mystery,  or  occupation  of  the 
"  victuallers  above-mentioned,  with  the  presence  or  consent  of 
"  the  more  part  of  them,  that  then  immediately  npon  such  act  of 
"  conspiracy,  SiLc.  over  and  besides  the  particular  punishment  be- 
"  fore  appointed,  their  corporation  shall  be  dissolved;  and  that 
"  the  said  offences  shall  be  determined  at  the  assizes,  sessions  of 
"  the  peace,  or  court  leet." 

t  Seel.  12.  But  by  2  Geo.  3.  c.  14.  "  No  brewer,  innkeeper, 
"  victualler,  or  other  retailer  of  strong  beer  or  ale,  shall  be  sued, 
"  impleaded,  or  molested  by  indictment,  information,  popular 
"  action  or  otherwise,  for  advancing  the  price  of  strong  beer  or 
"  ale  in  a  reasonable  degree." 

t  Sect.  13.  And  by  2  Geo.  3.  c.  14.  it  is  also  enacted,  "  That 
'"  if  any  brewer,  innkeeper,  victualler,  or  retailer  of  beer  or  ale, 
"  shall  mix,  or  canse,  or  suffer  to  be  mixed  in  any  vessel,  tub, 
"  measure,  or  otherwise,  any  strong  beer,  ale,  or  strong  worts, 
"  with  any  small  beer  or  small  worts,  or  with  water,  after  the 
"  gauge  of  such  strong  beer,  ale,  or  strong  worts  shall  have  been 
"  taken  by  an  officer  ^  excise,  he  shall  forfeit  fifty  pounds." 

As  to  the  fifth  particular,  viz.  The  profaibitbg  all  forestalling, 
ingrossing,  and  regrating. 

t  Sea.  14.  This  depended  chiefly  upon  3  and  4  Edw.  6.  c.  2 1 ., 
5  and  &  Edw.  6.  c.  14.  altered  by  5  Eliz.  c.  5.  s.  13.,  5  Eliz. 
c.  12.,  and  13  Eliz.  c.  £5.  s.  31.  But  it  is  recited  by  12  Geo.3. 
c.  71.  "  That  it  has  been  found  by  experience  that  the  restraints 
laid  by  several  statutes  upon  the  dealing  in  com,  meal,  flour,  cat- 
tle, and  sundry  other  sorts  of  victuals,  by  preventing  a  free  trade 
in  the  said  commodities,  have  a  tendency  to  discourage  the 
^wth,  and  to  enhance  the  price  of  the  same;  which  statutes, 
if  put  in  execution.  Would  bring  a  great  distress  upon  the  inha- 
bitants of  many  parts  of  this  kingdom,  and  in  particular  upon 
those  of  the  cities  of  London  and  Westminster;"  and  thereupon 
it  is  enacted,   "  That  the  3  and  4  Edw.  6.  c.  21.,  the  5  and  6 

Edw. 


"  c.  34.  as  relates  to  butchers  selling  cattle,  alive  or  dead,  within 
"  London  and  Westminster,  and  within  ten  miles  thereof,  and 
"  also  all  acts  for  the  better  enforcement  of  the  same,  being  de- 
"  tnmental  to  the  supply  of  the  labouring  and  manufacturing 
"  poor  of  this  kindo'm,  shall  be,  and  the  same  are  hereby  de- 
"  ciared  to  be,  repealed." 

sBom'aJiM-         -f-  Sect.  \5.  But  as  the  statute  of  Edward  the  Sixth  particn- 

tice,  931.  j^jy  describes  the  several  offences  of  forestalling,  ingnissing, 

and  regrating,  which  still  continue  offences  at  commoo  law,  it 

may  be  of  use  to  recite  it,  notwithstanding  it  is  repealed,  as  it 

contains  a  parliamentary  description  of  those  offences. 

An indieinnii        t  Sect.  l6.  By  5  and  6  Edw.  6.  c.  14.  s.  i:  <'  Whoever  shall 

°°  *'"'^"''     "  huy,  or  cause  to  be  bought,  any  merchandize,  victual,  or  any 

prMdyt^iSi'  "  other  thing  whatsoever  coming  by  land  or  by  water  toward 

goodi  boagiii     "  any  martet  or  fair  to  be  sold  in  the  same,  or  coming  toward 

"•^""""■^    "  ""y  '^''y*  port,  haven,  creek,  or  road,  of  this  realm  or  Wales, 

be  ■old?"'   * '°  "  i^om  any  parts  beyond  the  sea,  to  be  sold,  or  make  any  bcr- 

1  RoJle'i  Bep.    "  gain,  contract,  or  promise,  for  the  having  or  buying  of  the  same, 

***•  "  or  any  part  thereof,  so  coming  as  is  aforesaid,  before  the  same 

"  shall  be  in  the  market,  fair,  city,  or  port,  &c.  ready  to  be  sold, 

"  or  shall  make  any  motion  by  word,  letter,  message,  or  other- 

"  wise,  to  any  person  or  persons  for  the  enhancing  of  the  price 

"  or  dearer  selling  of  any  thing  above-mentioned,  or  else  dis- 

"  suade,  move,  or  stir  any  one  coming  to  the  market  or  fair  to 

"  abstain  or  forbear  to  bring  or  convey  any  of  the  things  above 

"  rehearsed  to  any  market,  city,  or  port,  8tc.  to  be  sold,  shall  be 

"  deemed — A  Forestalleb." 

VideOweD,i33.  -^  Sect.  17.  By  5  and  6  Edw.  6.  c.  14.  s.2.  "  Whosoever  shaD 
"  by  any  means  regrate,  obtain,  or  get  into  his  hands  or  posses- 
"  sion  in  any  fair  or  market,  any  corn,  wine,  fish,  butter,  cheese, 
"  candles,  tallow,  sheep,  lambs,  calves,  swine,  pigs,  geeae,  capons, 
"  hens,  chickens,  pidgeons,  conies,  or  other  dead  victual  whatso> 
"  ever,  that  shall  be  brought  to  any  fair  or  market  to  be  sold,  and 
"  do  sell  the  same  again  m  any  fair  or  market  holden  in  the  same 
"  place,  or  within  raur  miles  thereof,  shall  be  taken  for— A 
"  Rbgkator." 

Sect.  18.  By  5  and  6  Edw.  6.  C.  14.  s.  3.  "  Whosoever  shall 
"  ingross  or  get  into  his  hands  by  buying,  contracting,  or  pro- 
"  mise-taking,  other  than  by  demise,  grant,  or  lease  of  land,  or 
"  tithes,  any  corn  growing  in  the  fields,  or  any  other  corn  or 
.  "  grain,  butter,  cheese,  fish,  or  other  dead  victual  whatsoever, 
"  within  the  realm  of  England,  to  the  intent  to  sell  the  same 
"  again,  shall  be  reputed — An  Unlawful  Inorosser." 

In  the  construction  of  the  last-mentioned  clauses,  die  follow- 
ing opinions  have  been  holden. 

(a)31uci9j.       Sect.  19.  1-  That  (a)  salt  is  a  victual  within  the  meaning  of  it, 

Snro.i.M.         not  only  becauseitisof  necessity  of  itself  for  the  food  andbealth 

io.Cu-.t3i.   ^f  man,  but  also  because  it  seasoneth  and  maketh  wholesome 

beef,  pork,  and  other  victuals,  in  which  respect  it  seemeth  itself 


par.  SI.  of  that  statute. 

Sect.  20.  II.  That  (a)  such  victual  onlj  as  is  necessary  for  the  (o)  s  lut.  195. 
food  of  maiv  is  within  the  purview  of  it;  and  therefore  that  ap-  p"'*?**'-,, 
pies  and  cherries,  and  such  like  fruits,  are  not  within  the  intent  q^  ]^  * 
of  it;  for  the  words  are,  com  or  grain,  butter,  cheese,  fish,  or  Cro.Jac.  Ci4. 
other  dead  victuaU,  which  words  are  said  to  import  the  same  as 
if  it  had  been  said,  or  other  dead  victuals  of  like  quality:  also  it 
is  said,  that  there  is  not  any  thing  prohibited  withm  the  statute, 
but  wlmt  hath  a  proviso,  how  in  some  kind  it  might  be  brought; 
and  therefore  since  there  is  not  any  such  proviso  for  apples,  that  (t)  Oo.  Cw. 
they  never  were  intended  to  be  restrained;  and  agreeably  hereto  **'• 
it  hath  been  bolden,  that  neither 
within  the  meaning  of  the  statute. 

Sect.  21.  III.  That  the  buying  of  com,  with  an  intent  to  make 
(d)  starch  of  it,  and  then  to  sell  it,  is  not  within  the  said  clause,  (d)BMf.S,6. 
because  it  is  not  bought  to  be  sold  again  in  the  same  nature  in  Omta,  iss. 
which  it  was  bought,  but  to  be  first  altered  by  a  trade  or  science, 
and  then  sold  again.     And  for  the  like  reason  it  seemeth  to  be  . .  u^^  .„ 
the  better  (e)  opinion,  that  the  buying  of  com  in  order  to  make  CrouC«r.  Ml. ' 
meal  of  it,  and  then  to  sell  it,  is  no  way  within  the  said  clause;  Con.  Ow.  isft. 
and  that  the  buying  of  (/)  barley  with  an  intent  to  make  it  into  ^^'^"^' 
malt,  and  then  to  sell  it,  had  no  need  of  the  exception  made  for  Can.6w.i3s. 
it  in  the  said  statute. 

Seel.  £2.  IV.  That  there  is  no  necessi^  in  an  information  or 
indictment  grounded  on  the  said  clause  for  ingrossing  any  victual, 
therein  mentioned,  to  say  (g)  that  the  defendant  did  not  come  by  (;)  i  Jon.  ur, 
it  by  a  demise  of  land,  8u:.  but  that  the  defendant,  if  he  have  any 
such  matter  to  allege  in  his  defence,  may  give  it  in  evidence. 

Sect.  23.  V.  That  in  every  such  infomiation,  &c.  the  words  of  <  Lno,  35. 
the  statute  must  be  precisely  pursued,  and  therefore  that  it  is  not 
sufficient  to  say,  that  the  defendant  bought  so  much  com,  &c. 
because  the  words  are,  "  shall  ingrois,  or  get  into  his  hands,  by 
"  buying,  8tc." 

Seel.  24.  And  it  is  fiirdier  enacted  by  the  said  statute  of  5  and 
6  Edw.6.  c.  14.  par.  4,  5,  6.  "  That  whoever  shall  offend  in  any 
"  of  the  things  before  recited,  and  be  thereof  duly  convicted, 
"  shall,  for  the  first  offence,  suffer  imprisonment  for  two  months,- 
"  and  forfeit  the  value  of  the  goods  so  by  him  bought  or  had; 
"  and,  for  the  second  offence,  shall  suffer  impriBonment  for  one 
"  half  year,  and  forfeit  the  double  value  of  the  goods,  8cc.;  and, 
"  for  the  third  offence,  shall  be  set  on  the  pillory,  and  forfeit  all 
"  his  goods,  and  be  committed  to  prison  during  the  king's  plea- 
"  sure." 

Sect,  25.  And  from  hence  it  seems  clearly  to  follow,  as  well  tBab.3i7. 
as  from  the  general  rules  of  law,  that  no  information  for  any  of  Cro.  Cw,  ssi. 

the 

(1)  See  tbe  one  of  The  King  v.  Widdingtoh,      Ann.  c  1>.  >,  t4.  hj  wUeh  brewen  uc  pnUUled 
(1  Eut  R.  143.)  when  the  court  derided  bopj  to      using  so;  other  Uttei  ibf  their  beer, 
be  »  TJctuaJ,  pinicilailjr  Hooe  (be  Natole  of  9 


6&0  OFFENCES  AGAINST  PUBLIC  TRADE.     Bk.  r. 

6  Modem,  39.    the  aboTe-medtiooed  pffenceB  against  tbe  said  statute  can  be  good, 
Carfsu'  ^'^'    without  shewing  in  certain  ;the  quantity  of  the  thing  in  rektioQ  to 
1  Roll.  11, 12.    which  the  defendant  is  supposed  to  have  incurred  the  penalty,  not 
1  JoDes,  320.      only  because  otherwise  the  judgment  to  be  given  on  such  an  in- 
formation can  never  be  pleaded  in  bar  of  any  other,  because  it  can- 
not appear  that  both  of  them  were  brought  for  the  same  thing, 
but  also  because  it  cannot  appear  to  the  court  v^at  forfeiture  the 
defendant  ought  to  incur,  unless  the  extent  of  the  offsnce,  which 
is  to  be  the  measure  of  it,  be  specially  set  forth.    And  for  diese 
l^asons  it  hath  been  adjudged,  diat  an  information  for  ingrossing 
com,  the  quantity  whereof  is  expressed  by  the  word  cumulus  only, 
is  not  good ;  yet  it  is  said,  that  an  indictment  for  ingrossing  nu^" 
nam  quantitatemfrumenti  is  sufficient. 

OfRegiUating  the  Price  of  Victuals,  S^c. 

The  statutes  against  the  offences  of  forestalling,  ingrossing,  and 
regrating,  contained  particular  exceptions  to  the  general  restraints 
which  they  imposed.  These  exceptions  related  to  com,  butter, 
cheese,  cattle,  beer,  cyder,  mum,  fish,  wine,  oil,  sugar,  salt,  fish- 
mongers, victuallers,  butchers,  poulterers,  badgers,  drovers,  les- 
sors, shipping,  and  castles  and  towns-corporate.  Of  the  foregoing 
catalogue  those  exceptions  which  relate  to  fish,  fishmongers,  vic- 
tuallers, butchers,  poulterers,  lessors,  shipping  and  castles,  and 
towns-corporate,  are  repealed.  But  as  the  mtention  of  the  legis- 
lature, both  in  enacting  and  in  repealing  these  statutes,  in  accom- 
modation to  the  emergencies  of  different  periods  of  time,  was  to 
regulate  the  price  of  victuals,  and  to  prevent  them  from  being  ex- 
orbitantly raised  upon,  or  improperly  introduced  to  the  public,  by 
the  respective  dealers  therein ;  I  shall  endeavour  to  collect  the 
several  statutes  which  relate  to  the  regulation  under  the  following 
arrang^nent : 

1.  As  to  the  measure  of  com. 

2.  As  to  bread. 

3.  As  to  beer. 

4.  As  to  butter  and  cheese. 

5.  As  to  cattle  and  butchers. 

6.  As  to  fish. 

.  7*  As  to  bacon  and  pork. 

8.  As  to  hay  and  straw. 

9*  As  to  fruit. 

10.  As  to  honey  and  wax. 

11.  As  to  the  measure  of  coals.  (1) 

And  First,  As  to  the  measure  of  com. 

t  Sect.  1.  By  22  Car.  2.  c.  8.  s.  2.   ''  Whoever  shall  sell  any 
**  sort  of  com  or  grain,  ground  or  unground,  or  any  kind  of  salt, 

**  usually 

(1)  For  the  regulation  of  Wood  cut  up  for  fael,  vide  43  GIib.  c  t4.  9ikiiii.  c*  15.  aad  10  Ana.  c.  «• 


"  act  directs,  contttiniog  eight  gallons  to  Uie  bushel,  add  qo  more 
**  or  less,  and  die  said  bushel  stricken  even  b;  the  wood  or  bnm 
"  of  the  Bame  bj  the  seller,  shall  forfeit  forty  shillings  for  ever; 
"  offence,  on  conviction,  before  one  jiis^ce,  by  one  witness;  to  be 
"  levied  by  the  churchwardens,  Su.  by  distress  and  sale ;  and  in 
**  de&ult,  imprisoaiaeiit  till  paid," 

t  Seel.  2.  By  22  Car.  2.  c.  8.  s.  3.  "  If  any  mayor  or  other 
"  head  officer  shall  knowingly  permit  the  same,  on  conviction  at 
"  the  sessions,  he  shall  forfeit  five  pounds,  half  to  the  prosecutor 
"  and  half  to  the  poor,  by  distress,  or  imprisonment  till  paid." 

t  Sect.  3.  By  22  and  23  Car.  2.  c.  12.  "  Whoever  shall  aeU 
"  or  buy  any  com  ground  or  unground,  or  salt,  by  the  bag  wilh- 
"  out  measuring,  bein^  thereunto  required,  or  in  any  other  man- 
"  ner  than  as  above  directed,  and  that  without  shaking  of  the  said 
"  bushel  or  measure  by  the  buyer,  shall  forfeit,  beside  the  above 
"  penalty,  all  the  com,  grain,  or  salt,  bought  or  sold  contrary  to 
"  thb  act,  or  the  value  thereof,  to  the  party  complaining." 

t  Sect.  4.  By  22  and  23  Car.  2.  c.  12.  ■'  The  proof  shall  lie 
"  upon  the  defendant  to  make  it  appear  by  the  oath  of  one  wit- 
"  ness  that  he  sold  or  bought  the  same  lawfolly ;  or,  if  he  fail, 
"  he  shall  forfeit  as  before-mentioned,  and  which  shall  be  distri- 
"  buted  by  the  justice,  half  to  the  poor  and  half  to  the  informer." 

-f-  Sect.  5.  It  has  been  decided,  that  the  object  of  the  legislature  Rm  r.  Major, 
tn  passing  the  above  statutes  was  to  establish  throu^out  the  king-  *7^"^  ^P" 
dom  one  measure  only,  and  therefore  that  they  virtually  aboli^ 
the  use  of  those  custtHtuiry  measures  whidi  were  used  in  particular 
places;  (2)  and  that  it  is  illegal  to  sell  com  by  any  other  measure 
than  the  Winchester  measure.  (3) 

Secondly,  As  to  bread. 

Hie  making  and  selling  of  it  is  regulated  by  3  Geo.  4.  c.  I06. 
for  London  and  within  ten  miles  of  the  Royal  Exchange ;  but  as 
all  the  penalties  are  receivable  before  magistrates,  they  do  not  fall 
properly  within  a  work  treating  of  Pleas  of  the  Crown.  Ilie 
leader  is  therefore  referred  to  Burn's  Justice,  where  all  the  pro- 
visions upon  this  subject  will  be  found  accurately  detailed. 

Thirdly, 

(f )  It  Itu  oAo)  be«D  attenipted  b;  tbe  legiih- 
hire  to  iDlroduee  in  noifbrnritv  of  weighti  and 
DwuuRt  (hrougboat  the  vbole  kiDgdoiD ;  b«t  tbe 
■Uempt  bu  u  oftea  been  defeued  hj  Ihe  abali- 
Dtcj  uhI  perreneneu  of  interealecl  indivj-'    '- 


;nipled  id  Ihe  verj 
earl;  timea  of  our  hiilor;^,  for  we  Bnd  ip  Flett  the 
compomiib  of  ill  the  wei^u  snd  meunreti  of  the 
kingdom.     He  wys  that  the  bnibcl  wai  farmed 


"  glit  fut  MDUurB  itmimi  npt  amfcnla,  ndttiut 
"per  dinar.  Anglir,  fui  itirlinc'  ajTcUotur,  tt 
"fit  ntvaiutgidMttpmJaart  triginta  duo  grana 


etMeolura.) 

(3)  For  the  mode  by  which  the  >Ter»god  price 
of  coni  i>  to  be  uceruuocd,  vide  10  Geo.  3.  c  39. 
and  fin  the  uuiia  in  London  ud  Euei,  f  1  Geb.  3. 
c  50.  FoT  regutationi  mpectiiig  ita  importation, 
tl  Car.  t.  c.  13.  15Car.S.c.7.  SCeo.I.  e.  U. 
6  Geo.  3.  C.  17.  13  Geo.  3.  t  43.  16  Geo.  3.  c.  39. 
ISGeo.  3.  c.  J5.  19  Geo.  3.  c  «9.  For  regulatlnB 
iti  eiportation,  fide  1  W.  tt  M.  c  H.  1  Geu,  e.  7, 
llGeo.t.c.tl.  13  Geo.  3.  c.  43. 1.  5.  14Geo.3. 
c.  64.  14  Geo.  3.  c  5.  and  11.  &  16.  16  Geo.  3. 
cSr.  18  Geo.  3.  cl6.  31  Geo,  3.  c.  30. 


No  oonipoulioa        T  "CCI.  77-     UV  I   "111-  3.  SeSi.  i.  C.  ^4.  fl.  1 /.  _   "  WO  COTDinon 

lo  be  uied.  '•  brewer  or  retailer  of  ale  or  beer  shall  use  therein  any  molasses, 
"  coarse  sugar,  or  anv  composition  or  extract  thereof,  on  pain  of 
"  forfeiting  the  said  liquor,  and  also  one  hundred  pounds,  half  tp 
"  the  iting  and  half  to  the  prosecutor,  if  sued  for  in  six  mouths.". 

Feukj.  t  Sect.  78.  By  10  &  1 1  Will.  S.  c  21. 0.  34.  "  If  any  cominoa 

"  brewer  or  retailer  shall  commit  the  said  offence,  or  sIuU  receive 
"  into  his  custody  any  quantity  of  the  said  materials  exceeding  t«i 
"  pounds,  he  shall  forfeit  one  hundred  pounds,  to  be  recovered 
"  and  mitigated  by  the  latva  of  excise ;  and  the  servant  or  assistant . 
"  therein,  twen^  pounds,  in  like  manner ;  and  in  default  of  pay- 
"  ment  shaU  be  imprisoned  three  months." 

Serf.  79-  By  9  Ann.  c.  12.  par.  24. 8/i.  "  No  common  brewer, 
"  innkeeper,  or  victualler,  shall  use  any  broom,  wonnwood,  or 
"  other  bitter  ingredieot  (to  serve  instead  of  hops)  in  any  beer  or 
"  ale  for  aale  (except  infusing  the  same  after  it  is  brewed  and 
"  tunned,  to  make  broom  or  wonnwood  ale  or  beer),  on  pain  of 
"  twen^  pounds,  half  to  die  prosecutor,  &c.  lo  be  levied  by  the 
"  lavrs  of  excise." 

N.B.A>ioeD-  Sect. 60.  By  12  Ann.  stat.I.c.2.  "  No  common  brewer  or 
hniang  the  "  retailer  of  beer  or  ale  shall  use  any  sugar,  honey,  foreign  grains, 
li^ffcSEdiJ'  "  ^^'^''^^  pepper,  essentia  bina,  coculus  indicus,  or  any  unwhole- 
6.  C.16.  aod  c '  "  some  ingredients,  in  the  brewing  of  ale  or  beer,  or  mix  any  of 
ijea.  3.  c.  14.  "  them  therewith,  on  pain  of  £  20,  to  be  distributed,  recovmd, 
betn  ledted.    «  ^^  mitigated  as  aforesaid." 

FouKTHLY,  As  to  the  article  of  baiter  and  cheese. 

Sect.  85.  It  is  recited  by  138cl4  Car.  2.  c.  26.  "That  as  butter 
ia  one  of  the  principal  commodities  of  the  product  of  this  king- 
dom, and  is  not  only  of  universal  use  at  home,  but  that  great 
quantities  are  exported,"  it  is  thereupon  enacted,  "  That  every  ktl- 
"  derkin  of  butter  shall  contain  one  hundred  and  twelve  pounds, 
"  every  fidun  fif^-six  pounds,  and  every  pot  fourteen  poimdB, 
f  reckoning  sixteen  ounces  to  the  pound,  and  exclusive  of  the  tare 
"  of  the  kilderkin,  firkin,  or  pot;  that  new  and  old  butter  shall  not 
"  be  mixed  j  nor  any  whey-butter  packed  or  mixed  with  butter 
"  made  of  cream,  but  that  every  package  shall  contain  the  same 
"  quality  throughout ;  that  no  butter  shall  be  salted  widi  any  great 
"  salt,  nor  more  small  salt  mixed  with  it  than  is  necessary  for  its 
"  preservation,  on  pain  of  forfeiting  the  same,  and  six  times  tbe 
"  value  of  every  different  pound  of  butter." 

Noble  V.  Duel,      t  Sect.  86.    And  it  hath  been  decided,  that  as  the  legislature    . 
4Tcnallrp.      has  ordained  by  the  above  statute,  that  every  pound  ofbuttershall 
^^'  contain  sixteen  ounces,  a  custom  that  every  pound  of  butler  sold 

in  a  particular  market-town  shall  weigh  eighteen  ounces,  is  bad. 

t  Sect.  87.  By  13  &  14  Car.  2.  c.  20.  s.  3.  ••  No  persons 
"  whatsoever  shall  repack  for  sale  any  butter,  upon  pain  of  dou- 
"  b)e  the  value.  And  whoever  shall  pack  butter,  shall  pack  his 
"  butter  into  good  and  sufficient  casks,  Scc,  and  shall  set  upon 
"  every  firkin  and  cask,  when  tbe  same  is  thorou^ly  seasoned  in 

"  water. 


"  and  stirname  at  length,  with  an  iron  brand,  on  pain  of  ten  shil- 
"  lings  for  every  hundred  weight  of  butter,  and  bo  in  proportion 
"  for  a  greater  or  less  quantity.  And  every  potter  shaU  set  upon 
"  every  pot  which  he  shall  m^e  for  the  packing  of  butter  the  just 
"  weight  of  such  pot  when  burnt,  and  his  christian  and  surname 
"  as  ^reaaid,  on  pain  of  one  shilling  for  ereiy  pot  be  shall  omit 
"  so  to  mark;  and  every  farmer  or  packer  of  butter,  two  shillings 
"  for  every  pot  be  uses  so  omitted  to  be  marked,  one  half  to  the 
"  poor,  the  other -to  the  prosecutor,  to  be  recovered  by  action  of 
"  debt,  indicUnent,  information,  or  presentment  (if  commeoced 
"  within  four  nHHilhs  after  the  sate),  either  in  the  sessions  of  the 
"  peace,  or  in  the  court  of  record  of  the  phu^  where  the  offence 
"  18  committed." 

t  Stxt.  88.  By  4  WiU.  &  Mary,  c.  7.  "  After  the  ftwtor  or 
"  buyer  hath  bought  and  contracted  for  die  said  commodity,  and 
"  approved  by  seuching  and  weighing  the  s^e,  if  he  think  fit,  the 
"  seller  shall  not  be  liable  to  any  of  the  penalties  above  specified ; 
"  but  the  said  ^tor  or  buyer  wall  mark  the  said  butter,  or  the 
"  cask  wherein  it  is,  and  in  case  the  same  shall  be  afterwards  ex- 
"  changed  or  opened,  the  cask  changed,  or  any  bad  butter  mixed 
"  with  good  butter,  or  any  other  fraud  be  committed  by  the  seller, 
"  tbe  offender,  on  conviction  by  one  witness  before  one  justice, 
"  shall  forfeit  twenty  shillings  for  every  such  firkin  and  off^ice." 

t  Sect.  89.   And  by  4  Will.  Sc  Maiy,  c.  7-  to  the  end  the  trade  ' 

for  butter  and  cheese  may  not  be  engrossed  by  particular  persons, 

it  is  enacted,  "  That  every  warehouse^eeper,  weigher,  searcher, 

"  or  shipper  of  butter  and  cheese,  at  any  port  or  place  in  this 

"  kingdom,  shall  receive  all  butter  and  cheese  brought  to  tfaein  for 

any  of  the  dieesemongers  free  of  the  city  of  London,  or  other 

person  making  the  said  commodities,  and  shall  take  carc-and 

ship  the  same,  without  preference,  on  the  next  vessel  for  Lon- 

"  don,  unless  the  owners  order  the  contrary,  at  the  rate  of  two 

"  shilling  and  six-pence  a  load,  and  no  more,  on  ptun  often  ^il- 

"  lings  for  every  finun  of  butter,  and  five  shillings  for  every  wey  of 

"  cheese.    And  the  said  weigher  shall  keep  a  book  of  receiving 

"  and  shipping  the  same,  &c.    (4) 

FirmLT,  As  to  cattle,  &c. 

t  Sect.  go.  It  is  enacted  by  SI  Geo.  2.  c.  40.  s.  1 !.  "  That  no 
"  salesman  or  other  brdcer  or  factor,  who  shall  be  employed  to 
"  buy  or  sell  any  sort  of  cattle  for  others  by  commission,  or  for 
"  reward  to  be  paid  or  taken  by  himself  or  any  servant  or  ^ent, 
"  thoU,  directly  or  ini^recdy,  for  his  own  account,  buy  any  live  ox, 
"  bull,  cow,  steer,  bullock,  heifer,  calf,  sheep,  lamb,  or  swine,  in 

"  London 


i)  B;  3  Hen.  6.  c-  «•  18  Hen.  e.  c.  3.  butler 
_  d  cbecM  nay  be  exported  to  any  pbce. — By 
VU«ii.6.  c  B.  thewerof  cheeaeihaU  beef  scer- 
tdn  vrei^t.— By  1  Hi.  &  Mary,  c.  5.  13  Elii. 
e.  U.  •.  to.  >  licenu  li  to  be  gnnled  on  the  ex- 
pOTtttkn,— By  tl  Jacl.  c.(t.  jiutice)  amy  n- 

tain  tlM  paichuiag  o(  Oeo.— By  31  Car.  S.e.  t. 


•.  9.  tbeimpOTtatioii  of  foreign  batter  «4ld  cbecM  i* 
rertnineiL— By  B  Geo.  1.  c.XT.  ihe  packing  of 
butler  ill  the  dlj  of  York  !*  ngulXed — By  17 
Geo.  t.  c.  B.   tbe  lame  at  New  Ualt«       "       ' 


-BtlS 
1  fo(> 


654  OFFENCES  AGAINST  PUBLIC  TRADiE.    Bk;i. 

<*  London,  or  m&in  the  biHs  of  mortality,  or  at  any  place  while 
**  any  audi  cattle  shall  be  on  the  road»  or  be  driving,  bringing,  or 
*'  coming  up,  or  o£fered  to  or  for  sale  in  London,  or  within  die 
bills  of  mortality  (other  than  such  cattle  which  any  such  sdea-' 
man,  broker,  or  factor,  shall  actually  purchase  for  die  necessaiy 
use  or  provision  of  his  family,  and  shall  actually  use  according- 
ly) ;  and  diat  no  such  salesman,  broker,  or  factor,  shall  sell  or 
expose,  or  offer  to  or  for  sale,  on  his  own  accouqt,  in  London, 
**  or  within  the  bills  of  mortality,  either  by  himself,  or  his  servant 
''  or  agent,  any  live  ox,  bull,  cow,  steer,  bullock,  heifer,  calf,  sheep, 
^  lamb,  or  swine,  upon  paiq,  on  every  conviction,  of  forfeiting 
^  double  the  value  of  any  live  cattle  which  he  ^hall  so  buy  o^  sell 
^  on  his  own  account;  provided  the  proeecution  be  commenced 
**  virithin  three  days  after  the  offence  conmiitted*" 

t  Sect.  91*  **  On  complaint  made  on  oath,  the  justice  of  the 
**  district  is  to  sunmion,  itc.  the  (lender  and  the  witnesses,  and, 
*'  on  the  parties  appearing  or  not  appearing,  thereupon  is  to  pso^ 
**  ceed  to  hear  the  complaint  in  a  summary  way,  and  on  non-psy-' 
**  ment  of  the  forfeiture  on  conviction  is  to  issue  his  warrant  for 
**  the  levying  thereof  by  distiess  and  sale,  and  for  want  of  distress 
**  to  commit  the  offender  for  any  time  not  exceeding  one  month, 
'^  nor  less  than  ten  days,  unless  payment  be  sooner  made.    And  a 
witness  refusing  to  be  examined  may  be  committed  not  exceed* 
ing  ten  days.     Appeal  may  be  made  by  the  seller,  if  aggrieved, 
to  the  quarter-sessions,  on  giving  security  and  notice  f  and  tfie 
**  determmation  of  the  sessions  to  be  final/' 

Sixthly,  As  to  Fish,  I  shall  examine, 
1.  The  size  and  preservation  of  them, 
fi.  The  rules  for  fishing  in  and  near  the  sea. 
3.  Their  importation. 

Vide  e  Inst  t  ^^^^*  92'    I^  ^  ^^^»  ^^^  fishpouds,  or  waters  wherein  fish 

900.  are  kept  and  nourished,  being  a  matter  of  profit,  and  tending  to 

the  increase  of  victuals,  any  man  may  of  common  right  erect  them; 

and  it  is  therefore  provided  by  3  £dw.  1.  c.  20.   **  That  if  any  be 

**  attainted  at  the  suit  of  the  party  of  trespassing  in  parks  or  ponds, 

great  and  larg^  amends  shall  be  awarded,  the  offender  suffer 

three  months^  imprisonment,  make  fine  at  the  discretion  of  the 

court,  and  find  surety  not  to  offend  again,  &c.^ 

As  to  die  First  Particvlab,  viz*  Of  the.  size  and  preservadon 
offish. 

t  Sect.  93.  It  is  enacted  by  1  Geo.  1.  stat.  2.  c.  18.  s.  14. ''  That 

no  person  shall  cause  any  thing  to  be  done  in  the  Severn,  Dee, 

Wye,  Teame,  Tees,  Ribble,  Mersey,  Dun,  Air,  Ouse,  Swale, 

Calder,  Wharf,  Eure,  Darwent,  or  Trent,  whereby  the  spawn  of 

any  salmon,  or  any  salmon  not  eighteen  inches  from  the  eye  to 

'*  the  extent  of  the  middle  of  the  tail,  shall  be  taken  or  killed ;  or 

*'  shall  set  any  thing  across  the  said  rivers  whereby  the  salmon 

*'  may  be  hindered  from  passing  up  to  spawn ;  or  shall,  from  31st 

"  July  to  12th  November,  (except  in  the  Ribble,  where  they  may 

**  may  be  taken  between  the  1st  January  and  15th  September), 

"take 


*4 
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Ch.  9Q.  Megulaiing  the  Pric$  of  VidwUi,  tfc. 

**  tak«  any  sahnon  of  any  kind ;  or  shall  after  every  12di  N 
^'  ber  fish  there  for  salmon  with  any  net  less  than  two  inchei 
half  in  the  mesh,  on  pain  of  forfeiting  the  fish,(a)  nexts,  a 
pounds,  on  conviction  within  one  month,  on  view,  confess 
one  witness,  by  distress,  and  to  be  distributed  half  to  i 
*'  fonner  and  half  to  the  poor :  on  default,  hard  labour  \ 
**  term  between  one  and  three  months,  and  such  other  •  e< 
''  punishmeat  as  the  justice  shaU  think  fit." 

t  Sett.  94.  By  1  Geo.  1.  e.  18.  s.  15.  **  No  salmon  out 
**  said  rivers  shall  be  sent  to  London  under  six  pounds  wei] 
**  pain  lliat  the  sender,  buyer,  and  seller,  shall  forfeit  five  ] 
**  and  the  fish,  to  be  levied  and  distributed  on  conviction  as 
said,  or  to  suffer  imprisonment  as  aforesaid  for  three  n 
unless  sooner  paid.    But  by  s.  17*  an  appeal  may  be  to  tl 


*'  sessions/' 


t  Sect.  95.  By  13  Edw.  1.  stat.  1.  c.  47.  '*  No  sahnon  s 
**  taken  in  any  water  where  salmon  are  taken  between  8t 
**  tember  and  the  1 1th  of  November;  nor  shall  any  young  \ 
*^  be  taken  at  mill-pools  (by  13  Rich.  2.  s.  1.  c.  IQ),  in  an 
''  places  from  Mid-April  to  Midsummer,  on  pain  of  havi 
"  nets  and  engines  biimt,  for  the  first  offence ;  for  the  seco 

prisonment  for  a  quarter  of  a  year;  for  the  third,  a  whol< 

and  so  on,  as  the  trespass  shall  increase ;  aud  overseers  s 

assigned  {b)  to  inquire  of  the  same." 

t  Sect.  96.  By  13  Rich.  2.  stat.  1.  c.  19*  "  No  person 
put  into  any  waters  at  any  time  of  the  year  any  nets 
stalkers,  nor  any  other  engines  whatever  by  which  the 
breed  of  salmons,  lampreys,  or  any  other  fish,  may  be  des 
on  pain  as  aforesaid.  And  all  waters  in  Lancashire  shall 
into  defence  as  to  taking  of  salmon  from  Michaelmas  to  ( 
mas,  and  in  no  other  time  of  the  year.'^ 

t  Sect.  97.  By  17  Rich.  £.  c.  19.  "  'fhe  justices  of  pea 
the  lord-mayor  of  London,  on  the  Thames  and  Medwa 
survey  the  offences  in  both  the  acts  last  above-mentioni 
shaU  survey  and  search  all  the  weirs  in  such  rivers,  that  tfa< 
not  be  very  straight  for  the  destruction  of  such  fry  and 
**  but  a  reasonable  wideness  after  the  old  assize  used  and 
tomed :  and  they  shall  appoint  under-conservators,  who  s 
swdm  to  make  like  survey,  search,  and  punishment;  ai 
**  shall  inquire  in  sessions,  as  well  by  their  office  as  at  the 
''  mation  of  the  under-conservators,  of  all  defaults  aforesa 
"  shall  cause  them  which  shall  be  thereof  indicted  to  come 
^  them,  and  if  they  be  thereof  convict,  they  shall  have  im 
'*  ment  and  fine  at  the  discretion  of  the  justiices ;  and  if  A 
"  be  at  the  information  pf  an  under-coi|servator,  he  shall  he 
"  the  fine." 

t  Sect.  9B.  By  1  Eliz.  c.  17.  made  perpetual  by  3  Car 
No  person,  of  whatsoever  state,  degree,  or  condition, 
ways  or  means  whatsoever,  shall  take  and  kill  any  young 
spawn,  or  fry,  of  eels,  salmon,  pike,  or  of  anj  other  fis 
snail  take  or  kill  any  salmons  or  trouts  not  being  in  seas* 
any  pike  or  pikerel  not  being  in  length  ten  inches  or  mc 
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*^  any  salmon  not  being,  in  leilgth  sixteen  inches  or  more,  nor  any 
'^  trout  not  being  in  length  eight  inches  or  more,  nor  any  barbel, 
*'  not  being  in  lengdi  twelve  inches  or  more ;  nor  shall  any  fish  be 
"  taken  with  any  manner  of  net,  or  by  any  other  ei^ine  <»*  device 
'*  whatsoever,  but  only  with  a  net  or  trammel  whereof  every  meah 
'<  or  mark  shall  be  two  inches  and  half  broad,  angling  ex^ 
cepted." 

t  Sect.  99*  *'  But  it  is  provided,  that  such  nets  and  other  en* 
gines  as  have  been  used  for  the. taking  of  smelts,  loches,  min* 
nows,  bullheads,  gudgeons,  or  eels,  may  still  be  in  all  such 
places  where  such  fi^  have  been  used  to  be  taken  and  killed, 
so  that  such  persons  do  not  take,  kill,  or  destroy  with  such  nets 
any  other  fish,  contrary  to  the  meaning  of  this  act/' 

t  Sect,  100.  ''  The  lord-admiral  of  England,  the  mayor  of 
**  London,  the  lord  of  every  leet  in  England  or  Wales,  or,  in  de- 
'*  fault  of  being  presented  to  the  leet,  &e  justices  of  assize,  &c. 
^  and  all  persons  lawfully  intitled  to  have  any  conservation  of 
*^  rivers,  streams,  or  waters,  are  empowered  to  inquire  into  offences 
**  against  this  act  by  the  oaths  of  twelve  men  or  more,  and  to  hear 
*'  and  determine  the  same  within  their  respective  jurisdictions ; 
'^  and  all  fines,  &€•  resulting  from  the  several  convictions,  shall  be' 
''  to  the  use  of  such  persons  as  heretofore  lawfully  had  or  wdre' 
"  intitled  to  the  same." 

t  Sect.  101.   By  33  Geo.  2.  c.  27.  "  No  person  shall  take, 
^'  or  knowingly  have  in  his  possession  either  in  the  water  or  on 
**  shore,  or  sell,  or  expose  to  sale,  any  spawn,  fry,  or  brood  of  fish, 
''  or  any  unsizeable  fish,  or  fish  out  of  season,  or  any  smelt  not 
five  inches  long :  and  any  person  may  seize  the  same,  together 
with  the  baskets  and  package,  and  charge  a  constable  or  other 
peace-officer  vnth  the  offender  and  with  the  goods,  and  shall 
carry  them  before  a  justice,  and  on  conviction  before  such  jus- 
tice, the  same  shall  be  forfeited  and  delivered  to  such  prose- 
*'  cutor,  and  the  offender  shall  besides  forfeit  twenty  shillings,  half 
''  to  the  prosecutor  and  half  to  the  poor  where  the  offence  is  com- 
'*  mitted,  on  default,  by  distress,  to  be  committed  to  hard  labour 
''  not  exceeding  three  months,  unless  sooner  paid.     But  the  jus- 
''  tice  may  remit  any  portion  equal  to  or  within  one  half  of  the 
**  said  penalty  •'^ 

t  Sect.  102.  By  2  Hen.  6.  c.  15.  "  If  any  person  shall  fieisten 
''  any  nets  over  rivers,  to  stand  continually  day  and  night,  he  shall 
**  forfeit  five  pounds.'' 

As  to  the  Second  Particulab,  viz.  The  rules  for  fishing  in 
and  near  the.  sea. 

t  Sect.  103.  By  3  Jac.  1.  c.  12.  "  Any  person  who  shall  erect 
any  new  weir  along  the  sea-shore,  or  in  any  haven,  harbour,  or 
creek,  or  within  five  miles  of  the  mouth  thereof,  or  shaD  take 
spoil  or  destroy  any  spawn,  fry,  or  brood,  of  any  sea-fish,  in  any 

**  device  whatsoever,  shall  forfeit  ten  pounds  for  e\ery  offence, 
half  to  the  king,  half  to  the  informer ;  and  if  any  person  shall/ 
within  the  distance'of  the  places  aforesaid,  fish  with  any  draw-' 

^'  net  or  drag-net  under  three  inches  mesh,  viz.  one  inch  and  a 
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"  i^erebj'  the  spawn,  fry,  or  brood  of  sea-fish  maj  be  destroyed, 
"  shall  forfeit  the  net  and  ten  shillings,  to  be  levied  b;  distress. 
"  But  it  is  provided,  that  nothing  in  this  act  shall  restrain  the 
"  taking  of  herrings,  pildiards,  sprats,  or  lavideiian,  with  nets  of  a 
"  lesser  mesh  j  and  further  diat  it  shall  not  extend  to  Angle- 
"  sea."  (5) 

t  Sect.  104.  By  1  Geo.  1.  st.  2.  c.  18.  "  Whoever  shall  ase  at. 
"  sea  upon  the  E^Ush  coast  any  haul-^iet,  drag-net,  or.  set-net, 
"  (or  catdbing  any  fish,  except  herrings,  pilchards,  sprats  or  lavi- 
"  deriaD,  of  leas  than  three  inches  and  a  half  mesh,  from  knot  to 
"  knot ;  or  vriiich  hath  a  false  or  double  bottom ;  or  shall  put 
"  one  net  behind  another ;  he  shall,  on  conviction  before  one  jua- 
"  tice,  on  the  oath  of  two  witnesses,  in  one  month  after  the  offence, 
"  forfeit  the  same  and  twenty  pounds,  half  to  the  informer  and  > 
"  half  to  the  poor,  by  distress,  and  for  want  of  sufficiency  to  be 
"  committed  for  twelve  months,  and  the  nets  to  be  burnt :  but 
"  an  appeal  may  be  made  to  the  next  sessions." 

fSfct  105.  By  1  Geo.  I.  at.  2.  c.  18.  "  If  any  person  ^all 
"  bring  to  shore  or  expose  to  sale  any  fish  less  than  the  following 
"  aizes  from  the  eyes  to  the  extent  of  the  tail,  viz.  brett  or  turbot 
"  sixteen  inches;  brill  or  pearl  fourteen;  codlin  twelve;  whiting 
"  six;  bass  and  mullet  twelve;  sole,  plaise,  and  dab,  eight;  floun- 
"  der  seven;  he  shall  forfeit  the  fish  to  the  poor,  and  twenty  shil- 
"  lings,  half  to  the  informer,  and  half  to  the  poor,  to  be  levied  as 
"  aforesaid,  and  for  default  or  insufficiency  to  be  severely  whipped, 
"  and  kept  to  hard  labour  from  six  to  fourteen  days.  Appeal  to 
"  next  sessions." 

t  Sea.  1 06.  By  33  Geo.  2.  c.  2.  "  Brett,  turbot,  brill,  or  pearl, 
"  although  under  the  same  dimensions,  may  be  exposed  to  sale. so 
"  as  the  same  be  not  sold  by  retail  for  above  six-pence  per  pound; 
"  and  if  any  greater  price  shall  be  demanded  or  taken,  or  such  fish 
"  shall  not  be  weighed  or  measured  if  required,  the  same  shall  be 
"  forfeited,  and  the  offender  shall  pay  twenty  shillings,  to  be  re- 
"  covered,  &£.  as  before  directed;  and  the  money  paid  for  the 
"  purchase  of  such  fish  shall  be  returned  to  the  party." 

t  Sect.  107.  By  9  Geo.  2.  c.  33.  s.  4.  "  No  person  shall  take; 
"  kill,  or  destroy,  any  lobsters  on  the  coast  of  Scotland,  from  the 
"  first  of  June  to  the  first  of  September,  on  pain  of  five  pounds, 
"  on  conviction  before  twojusticesof  the  shire  on  the  coast  where 
"  the  offence  shall  be  committed."  (6) 

As  to  the  Thibd  Pabticul&b,  viz.  Respecting  the  importatioq 
offish. 

t  Sect.  108.  By  18  Car.  2.'C.  S.  "  If  any  ling,  herring,  cod,  or 
"  pilchard,  salmon,  eels,  or  congers,  taken  by  foreigners,  shall  be 
"  miported  or  exposed  to  sale,  any  person  may  seize  the  same,. to 
"  be  divided  equally  between  the  mformer  and  the  poor." 

■fSect. 

(5)  For  the  pnMrrmtioii  of  fith  in  Ibe  Serem,      tf  fish  wiilun  Ibe  Ulta  of  moftafil;,  vide  10  and  11 
•ee»C«r.».it«Ll.c9.  pri«teact.  WilL  3.  c.  f*.  ».  It.    9  Ann.  c.  «6.    «  Oeo.  t. 

(6)  For  farther  pudcnlui  relating  to  Uw  price      c.  49,    J9  Geo.  S.  C.  39.    30  Geo.  J.  c  f  1. 
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"  inhabiting  in  England,  shall  be  imported  (except  eels,  stockfish, 
"  anchovies,  sturgeon,  botargo,  or  caveao,  lobster,  and  turbot), 
"  on  pain  of  one  hundred  pounds,  and  the  master  of  the  vessel 
"  fifty  pounds,  half  to  Uie  poor,  and  half  to  the  infonner,  who 
"  shidi  sue  in  twelve  montlui  in  any  of  the  courts  at  Wes(- 
"  minster."(7) 

Seventhly,  As  to  bacon  and  pork. 

+  Sect.  110.  By  18  Car.  2.  c.  2.  "  If  any  beef,  pofk,or  bacon; 
"  for  sale,  shall  be  imported,  they  may  be  seized,  and  shall  be  for- 
"  feited,  one  half  to  the  poor,  and  the  oth«'  to  the  person  who 
"  shall  seize  the  same :  and  by  the  SO  Car.  2.  c.  7.  those  who  shall 
"  seize  the  same  are  indemnified." 

t  Sect.  111.  By  12  Car.  2.  c.  4.  a.  11.  "  When  beef,  pork, and 
"  bacon,  do  not  exceed,  viz.  beef  five  pounds  the  barrel,  pork  sh^ 
"  pounds  ten  shillings  die  barrel,  and  bacon  sixpence  a  pound  in 
"  price,  at  the  porta  from  whence  they  are  laden,  and  at  the  time 
"  of  their  lading,  the  same  may  be  diipped,  cairied  oat,  and  'ex- 
"  ported." 

t  Sect.  1 12.  By  22  Car.  2.  c.  13.  s.  4.  "  Beef,  pork,  and  bacoiii| 
"  may  be  exported  by  native  or  foreigner,  although  the  same  do 
"  exceed  the  prices  above-mentioned  at  the  ports,  &LC.  at  the  time 
"  of  their  lading." 

t  Sect.  IIS.  By  3  Will,  and  Mary,  c.  8.  "  All  sorts  of  beef; 
"  pork,  OF  hogs'-flesh,  may  be  exported  into  any  part  of  the  world 
"  in  amity  vrith  the  crown,  firee  from  any  custom  or  imposition 
"  whatsoever." 

Vid.SnDd4         t  Sect.  114.    By  4  Will,  and  Mary,  c.  5.  s.  2.  "  Four-pence 
WHUndMiiy,  „  gf,^]  ^  p^j  f^  ^^^^  pound  of  bacon  imported." 

t  Sect.  1 15.  By  5  Will,  and  Mary,  c.  2.  s.  4.  "  Tlie  said  sum 
shall  be  paid  from  the  first  day  of  the  session." 

t  Sect.  1 16.  And  by  3  Geo.  2.  c.  20.  s.  16.  "  Beef  or  poit 
"  salted  with  foreign  salt  shall  receive  on  exportation  one  shilluig 
"  and  sixpence  per  barrel." 

EiGHTHLV,  As  to  hay  and  straw. 

fSect.  117-  It  is  enacted  by  2  Will,  and  Maiy,  s.  2.  c.  8.  8. 16. 
"  That  eveiy  truss  of  old  hay  brought  or  offered  to  be  sold  within 
"  the  bills  of  mortality,  between  first  August  and  first  June,  shall 
"  contain  and  be  the  full  weight  of  fifty-six  pounds  at  least;  and 
"  diat  every  truss  of  hay  brought  or  offered  to  be  sold,  as  aforesaid, 
"  between  first  June  and  first  August,  being  new  hay  of  that  suro- 
"  mei^s  growth,  shall  be  and  contain  the  fiill  weight  of  sixty  pounds, 
"  and  old  hay  of  any  former  year's  growth,  the  weight  of  fifty-six 
"  pounds  as  aforesaid ;  and  if  any  hay  shall  be  brought,  or  offered 
"  to  be  sold  as  aforesaid,  whereof  any  truss  shall  be  of  less  weight 

"  than 

(7)  Foi  th«  law ropectiiu  the  ulling of  Gib,  vide  tBnra'iJunice,  tit."  Fiib and  FiibeTiei,'' and  for 
tbe  Britiiti  btniiig  fiiherj,  Tidft  SU  U«d.  3.  c  14. 


"  sold,  afasU  foifeit  for  ever;  truss,  not   being  the  full  weight, 
"  eighteen-pence." 

t  Sect.  118.  B;  31  Geo.  2.  c.  40.  "  All  straw  which  shall  be 
"  sold  cw  delivered  in,  or  brought  to,  or  exposed  to  sale  ia  London, 
"  or  within  the  bills  of  mortality,  shall  be  sold  and  dehvered  in 
"  bundles  or  trusses,  finnlj  bound  up,  and  of  the  full  weight  of 
"  Ihirty-aix  pounds  of  good  and  sound  straw,  exclusive  of  any 
"  other  thing  which  shall  be  put  therein ;  and  whoever  shall  bring 
"  into,  or  expose  to  sale,  in  London,  or  within  the  bills  of  mor- 
"  tality,  or  in  any  place  within  the  distance  of  thirty  miles  from  the 
"  extent  of  any  part  of  the  limits  of  the  said  bdb  of  mortality, 
"  \diea  straw  shall  be  sold  in  bundles  or  trusses,  any  bundle  or 
"  trussof  straw  which  shall  be  of  less  weight  than  thirty-six  pounds 
"  of  good  and  sound  straw,  or  which  snail  be  in  the  inside  of  a 
"  different  quaUty  or  goodness  from  which  on  the  outside  it  shall 
"  appear  to  be,  shall  forfeit  twenty-pence  for  every  offence,  and  the 
"  sum  of  one  shilling  for  every  bundle  or  truss  of  straw." 

Sect.  119.  By  31  Geo.  2.  c.  40.  a.  2  and  3.  "  Every  truss  of 
"  hay  shall  be  made  up  in  like  manner  as  the  straw  aforesaid,  and 
"  such  hay  only  as  ^all  be  good  shall  be  deemed  and  taken  to  be 
"  the  hay  wbidi  is  to  make  up  the  weight  every  trass  of  hay  by 
"  law  ought  to  be ;  and  also  the  pair  of  bands  with  which  any  trass 
"  of  hay  shall  be  bound,  shall  not  exceed  the  weight  of  five  pounds, 
"  upon  pain  of  forfeiting  for  every  offence  one  ^billing." 

t  Sect.  120.  By  31  Geo.  2.  c.  40.  s.  4.  "  Whoever  shall  bind 
"  hay  contrary  to  the  directions  of  this  act,  shall  forfeit  three- 
"  pence  for  every  bundle  or  trass  of  hay  or  straw,  if  objected  to 
"  within  twenty-four  hours  by  the  proprietor." 

f  Sect.  121.  By  31  Geo.  2.  c.  40.  s.  5.  "  No  person  who  shall  N.B.  For  the 
"  act  as  a  common  salesman  in  selline  hay  or  straw  for  any  other  "P"'**!"!!  of  ihe 
„  ,  J  ..^-^---Tj  mwlieti  Willi 

"  person  for  gam  or  reward,  or  by  commission  m  London,  or  respect^  the 
"  within  the  bills  of  mortality,  shall  directly  or  indirectly  buy  any  nic  of  Siae 
"  hay  or  straw  on  his  own  account,  other  ian  what  he  shall  pur-  ?'l''r'g"2Dd" 
"  chase  to  spend  for  his  own  use;  and  if  any  such  person  shall  lOHcko'iu  of 
"  buy  any  hay  or  straw  on  his  own  account  to  sell  again,  or  shall  the  act 
"  sell  in  London,  or  within  the  hills  of  mortality,  any  hay  or  straw 
"  which  shall  have  been  brought  by  bim  on  his  account,  shall 
"  forfeit  one  shilling  for  every  truss. 

Ninthly,  As  to  frnit. 

f  Sect.  122.  By  1  Ann.  st.  1.  c.  15.  s.  1.  "  The  measure  com- 
monly called  water-measure  shall  be  round,  and  in  diameter 
eighteen  and  a  half  inches  within  the  hoop,  and  eight  inches 
deep,  and  no  more,  and  so  in  proportion  for  any  greater  or 
lesser  measure;  and  every  such  measure  by  which  apples  and. 
pears  are  sold,  shall  be  heaped  as  usually ;  and  whoever  shall 
buy  or  sell  apples  or  pears  by  or  with  any  other  measure,  shall 
forfeit  ten  shilliugs  for  every  offence,  half  V>  the  informer,  and 
half  to  the  poor,  on  conviction  by  one  witness,  before  one  magis-' 
(rate,  to  be  levied  by  warrant  of  distress.  But  this  act  shall  not ' 
iju2  "extend 


"  Fruiterers  of  London,  which  are  used  in  die  wid  91^,  or  wilfain 
"  three  miles  thereof." 

Tenthiy,  Aa  to  honey  and  wax. 

t  Sect.  les.  It  is  enacted,  by  S3  £liz.  c.  8.  "  That  whoever, 
"  in  the  making  and  melting  of  wax,  shall  mix  or  mingle  the  same 
"  with  rosin,  tallow,  turpentine,  or  any  other  deceitful  thing,  to  the 
"  intent  to  sell  the  same,  or  to  offer  the  same  to  be  sold  or  uttered 
"  for  wax,  shall  forfeit  the  same ;  and  if  the  same  shall  happen  to 
f  be  sold  before  the  cormptioa  is  discovered,  the  melt»,  mmgler, 
"  or  corrupter,  or  the  causer  or  procurer  thereof,  shall  forfeit  for 
"  every  pound  two  shillings,  half  to  the  queen,  half  to  the  party 
"  deceived,  if  he  will  sue  for  it,  or  any  otner  person  that  will  sue 
"  for  the  same  in  any  of  the  queen's  courts  of  record." 

t  Sect.  124.  By  23  Eliz.  c.  8.  s.  2.  "  Eveiy  meiter  and  maker- 
"  up  of  UDvrrought  wax  shall  have  a  stamp  of  the  l»cadth  of  six- 
"  pence,  wherein  two  letters  shall  be  plainly  graven,  signifying  his 
"  name  and  surname,  with  which  every  piece  of  wax  shall  be 
"  printed  or  stamped  triangle  in  three  places,  upon  the  outside  of 
"  the  upper  part  of  every  piece  so  melted  and  cast,  on  pain  to. 
"  forfeit  the  value  of  every  piece  of  cake  sold,  or  offered  to  be 
"  sold,  and  not  so  stamped  or  marked." 

t  Sect.  125.  By  S3  Eliz.  c.  8.  s.  3.  "  Whoever  shall  melt,  mix, ' 
"  work,  or  sell  any  wrought  wax,  or  any  stuff  or  wares  wrought 
"  with  wax,  shall  have  a  stamp  or  seal  set  to  his  work,  that  it  may 
"  be  known  wlio  were  the  workers  thereof,  on  pain  of  forfeiting 
"  ihe  same,  half  to  the  queen  or  party  deceived,  &c.  as  before 
"  mentioned." 

t  SecL  126.  By  23  Eliz.  c.  8.  a.  3.  "  All  barrels,  kilderkins, 
"  and  fiHuns,  filW  with  honey  by  the  maker  and  filler,  shall  be 
"  maiked  with  two  letters  standing  for  his  name  and  surname, 
"  each  letter  of  an  inch  and  a  half  in  length  at  least,  burnt  \tpo» 
"  the  head  of  the  cask  with  a  hot  iron,  upon  pain  of  six  shilhngs 
"  and  eif^t-pence  for  every  package  sold,  or  offered  to  be  sold, 
"  and  not  so  marked." 

t  Sect.  127.  By  23  Eliz.  c.  8.  s.  4.  "  Wioever  shall  fill  and 
**  seH,  or  caused  to  be  filled  and  sold,  or  offered  to  be  sold,  any 
"  bairel,  kilderkin,  or  firkio,  with  honey,  for  or  in  the  name  of  a 
**  barrel,  kilderkin,  or  firkin,  containing  less  than  thirty-two  wine 
"  gallons  the  barrel,  sixteen  wme  gallons  the  kilderkin,  and  eight 
"  wine  gallons  tiie  firkin,  shall  forfeit  for  every  half  gallon  so  lack- 
"  ing,  five  shillings.  And  whoever  shall  corrupt  the  honey  so  sold 
"  with  any  deceitful  mixture,  shall  forfeit  the  barrel  or  vessel,  and 
"  the  honey  therein,  to  be  divided  between  the  queen  and  prose- 
"  cutor." 

t  Sect.  128.  By  23  Eliz.  c.  8.  s.  5.  "  This  act  shall  not  extend 
"  to  persons  selling  the  wax  of  their  owo  bees,  in  small  pieces  in 
"  open  market,  nor  to  servants  employed  by  their  masters  ■□  roing- 
"  ling,  8u;.  so  as  they  will  confess  the  same." 

\SeH. 


"  use  tbe  marks  of  another,  aball  forfeit  five  pounds,  to  be  re- 
"  covered  and  divided  aa  aforesaid,  and  for  non-sufficiency  of 
"  payment  to  be  set  on  the  pilloiy  in  the  next  market  town,  and 
"  suSer  three  months'  imprisonment." 

Elevehthlt,  As  to  coals. 

t  Sect.  ISO.  By  12  Ann.  st.  S.  c.  17.  "  The  coal-bushel  shall 
"  be  made  round  with  a  plain  and  even  bottom,  nineteen  and  one 
"  half  inches  in  diameter,  and  to  contain  one  Winchester  bushel, 
"  and  one  quart  of  water ;  a  brass  standard  of  which  bushel  shall 
"  be  kept  in  the  exchequer." 

t  Sect.  131.  By  l6  and  17  Car.  8.  c.  2.  "  All  sea-coal  broii^t 
"  into  the  Thames  shall  be  sold  by  the  chaldron,  containing  thirty- 
"  six  bushels  heaped  up,  and  according  to  the  bushel  sealed  for 
"  that  purpose  at  Guildhall,  and  so  for  a  greater  and  lesser  quan- 
"  tity;  and  all  other  sorts  of  coals,  sold  by  weight  and  not  by 
"  measure,  shall  be  sold  after  the  proportion  of  an  hundred  and 
"  twelve  pounds  avoirdupois  to  the  hundred  weight,  upon  pain  of 
"  forfeiture,  and  of  double  the  value,  on' conviction  by  one  justice 
"  where  the  offence  shall  be  committed,  half  to  the  prosecutor, 
"  and  half  to  the  poor,  or  to  the  surveyor  of  the  highways,  as  the 
"  magistrate  shall  direct. 

The  coal  trade  in  London  and  parts  adjacent  is  regulated  by 
the  17  Geo.  3.  sess.  2.  c.  68.  for  the  particulars  of  which  the 
reader  b  refered  to  Bum's  Justice,  tit.  "  Coals." 


CHAP.  XXX. 

OFFENCES  AGAINST  THE  PUBLIC  REVENUE. 

1.  Smuoguno. 

2.  Using  forged  excise  paper,  fraudulent  permits.  Sic. 

3.  Transposing  stamps  on  plate. 

4.  Taking  false  oaths,  when  oath  required  by  any  act  relative 
to  the  duties  of  excise. 

5.  Embezzlem^it  of  public  money  by  collectors. 

1.  Saa^li^. 
t  Smuggling  consists  in  bringing  on  shore,  or  in  carrying  from  *  Comm,  iss. 
the  shore,  goods,  wares,  or  merchandize,  for  which  the  duty  has  J^*^  *'*"'*'' 
not  been  paid,  or  of  goods  of  which  the  importation  or  exporta-  i  Comm.  sir, 
tion  is  prohibited.     This  offence  is  productive  of  various  mis-  ***^-  *■  "• 
chiefs  to  society.    The  public  revenue  is  thereby  lessened;  the  8Biod.4. 

fair 


thereof  being  hardened  by  a  course  of  disobedience  to  and  defiance 
of  law,  behave  so  abandoned  and  daiing  as  not  to  hesitate  at  being 
<a)  5  Geo.  1.     guilty  of  the  greatest  offences.     It  is  therefore  restrained  by  a 
c.  11.  great  variety  of  statutes  (<i),  which  inflict  pecuniary  penaldes,  and 

gct^s. ciss!  seizure  of  the  goods,  for  clandestine  smuggling;  and  affix  the 
i3&i4CBr.ti  guilt  of  felony  with  transportation  for  seven  years,  upon  more 
<^i^'  open,  daring  and  avowed  practice's. 

I  shall  consider, 

1.  Of  the  t^ences  <^  smu^ling,  and  resisting  revenue-officers* 

2.  In  what  cases  smugglers  may  be  required,  by  proclamation, 
to  surrender  themselves. 

3.  In  what  coun^  the  offence  of  smutting  may  be  tried. 

'  As  to  die  First  Point,  vix.  Of  Uie  (fences  of  smuggling,  and 
resuting  revenue-officers  in  the  execution  of  Iheir  duty. 

Personi  pauing      f  Sect.  2.  By  8  Geo.  1.  c.  18.  s.  6.  "  AH  and  every  person  and 

withforetgn       "  persons  who  shall  be  found  passing  (knowingly  and  willmgly) 

mSioui  cEtry,    "  with  any  foreign  goods  or  commodities  landed  from  any  ship  or 

and  being  mots  "  vessel,  without  the  due  entry  and  payment  of  the  duties  by  law 

thw  6ve,  wid     ii  charged  thereon,  in  his,  her,  or  their  custody,  from  any  of  the 

^1  iw.°io  be  "  coasts  of  this  kingdom,  or  within  the  space  of  twenty  miles  of  any 

tmuporud.       "  of  (he  said  coasts,  and  shall  be  more  than  five  persons  in  com- 

"  pany,  or  shall  carry  any  offensive  arms  or  weapons,  or  wear  any 

"  vizard,  mask,  or  other  disguise,  when  passing  with  sudi  goods  or 

"  commodities  as  aforesaid,  or  shall  forcibly  hinder  or  resist  any  of 

"  the  officers  of  the  customs  or  excise  iu  the  seizing  or  securing 

"  any  sorts  or  kinds  of  run  goods  or  commodities,  shall  be  deemed 

"  and  taken  to  be  ninners  of  foreign  goods  and  commodities  within 

"  the  meaning  of  this  present  act,  and  (being  convicted  of  or  for 

"  any  of  the  said  offences,  for  which  he,  she,  or  they  so  convicted 

"  are  by  this  present  act  declared  to  be  deemed  and  taken  to  be 

"  runners  of  foreign  goods  and  commodities)  shall  be  adjudged 

"  guilty  of  felony,  and  shall,  for  such  his,  her,  or  their  offence,  be 

"  transported  as  a  felon  to  some  or  one  of  his  majes^s  colontea 

"  or  plantations  in  America,  there  to  remain  for  the  space  of  seven 

"  years." 

Anj  joMice,  on  f  Sect.  S.  By  9  Geo.  2.  c.  35.  s.  10.  it  b  recited,  "  That  divers 
infonnitioQ  dissolute  and  disorderly  persons  frequently  appear  in  great  gangs 
ttii^  or  niore  °^^  ^^  sea-coasts  and  Oie  shores  of  navigable  rivers,  and  in  and 
penons  are  a>-  about  the  towns  and  villages  adjacent  thereto,  and  in  divers  other 
ih"'''^i™wta-  P^"^^  *^^  *'*'*  kingdom,  carrying  fire-arms  or  other  offensive  wea-  . 
may  grant  ■  pons,  to  the  great  terror  of  his  majesty's  subjects,  and  the  hind- 
warrant  for  ranee  of  the  civil  officers,  and  the  officers  of  the  customs  and  es- 
appreheBdiiig  (.jse,  in  the  execution  and  discharge  of  their  duty,  and  during  their 
'  abode  there  commit  great  spoil  and  devastation  to  the  estates 

thereabouts,  in  order  to  be  aiding  and  assisting  in  the  clandestine 
running,  landing,  or  cairying  away  prohibited  and  uncustomed 
goods,  and  to  rescue  the  same  after  seizure  from  the  officers  of  the 

customs 


aesiBtatits  have  been  wouoded,  maimed,  and  some  of  tliem  mur- 
dered in  the  execution  of  their  office,  and  great  quantities  of  run 
goods  have  been  rescued  after  seizure,  and  sherifis  and  other  civil 
officers  have  been  forcibly  hindered  from  the  execution  of  pror 
cess :"  and  therefore  enacted,  "  That  upon  infonnation  to  be 
"  given  upon  oath  before  any  one  or  more  of  his  majesty's  jus- 
"  tices  of  the,  peace  in  any  county,  city,  or  liberty  whatsoever,  that 
"any  persons  to  the  number  of  three  or  more  are  or  have  been 
"  assembled  for  any  of  the  purposes  aforesaid,  and  are  or  have 
"  been  armed  with  fire-arms  or  other  offensive  arms  or  weapons ; 
"  such  justice  or  justices  of  the  peace  shall  and  may  grant  his  or 
"  their  warrant  to  the  constables,  headborougha,  and  other  peace- 
"  officers  whatsoever,  or  any  of  them,  requiring  such  officer  and 
"  officers  respectively,  to  take  to  his  and  their  assistance  as  many 
"  of  his  majesty's  subjects  as  may  be  thought  necessary  for  the  ap- 
"  prehending  M  and  every  person  and  persons  against  whom  such 
"  information  shall  be  given  as  aforesaid,  and  such  justice  or  jus- 
"  (ices  of  the  peace  shall  and  may  (if  upon  due  examination  he  or  ^n,*^"^ 
"  they  find  cause)  commit  all  and  every  or  any  of  the  said  person  cooatj  gui ; 
'*  and  persons  to  the  next  county  gaol,  there  to  remain  without  "P""  con'i«io» 
"  bail  or  mainpiise  until  he,  she,  or  they  shall  be  discharged  by  J^JlJ^'^^, 
*'  due  course  of  law ;  and  all  and  eveiy  sudi  person  and  persona,  7  jtan. 
"  upon  due  proof  of  his,  her,  or  their  being  assembled  and  armed 
''  as  aforesaid,  in  order  to  be  aiding  and  assisting  in  the  clandes- 
"  tine  running,  landing,  rescuing,  or  carrying  away  prohibited  or 
"  uncustomed  goods,  and  upon  conviction  of  and  for  such  offence, 
"  shall  be  adjudged  guilty  of  felony,  and  shall  be  transported  as  a 
"  fcla>n  or  felons  to  some  or  one  of  his  majesty's  colonies  or  plaii- 
"  tations  in  America,  there  to  remain  for  the  space  of  seven 
"  years." 

t  Sect.  4.  By  9  Geo.  2.  c.  35.  s.  28.  it  is  recited,  "  That  the  Pt-nom  fordUy 
punishment  to  whicli  such  persons  as  shall  forcibly  obstruct  or  hin-  ^o^jng^ffi' 
der  any  officer  of  the  customs  or  excise,  being  on  board  any  ship,  cen  on  boud 
boat,  or  vessel,  within  the  limits  of  any  of  the  ports  of  this  king-  «hipi,4w^iniliB 
dom,  are  liable  by  law,  hath  proved  insufficient:"  and  therefore  it  ^""afficei  to 
is  enacted,  "  That  if  any  officer  or  officers  of  the  customs  or  ex-  be  tmuportcd. 
"  ciae,  being  on  board  any  ship,  boat  or  vessel,  within  the  limits 
"  of  any  of  the  porta  of  this  kingdom,  be  forcibly  hindered,  op- 
"  posed,  obstructed,  wounded  or  beaten,  in  the  due  execution  of 
"  his  or  their' office  or  duty,  by  any  person  or  persons  whatsoever, 
"  either  in  the  day  or  night,  all  and  every  person  and  persons  so 
"  forcibly  hindering,  opposing,  obstructing,  wounding  or  beating 
"  the  said  officer  or  ofBcers  in  the  execution  of  his  or  their  office, 
"  and  all  such  as  shall  act  in  their  aid  or  assistance,  being  convicted 
"  thereof,  shall  by  order  of  the  court  before  whom  such  offender 
"  or  offenders  shall  be  convicted,  be  transported  to  some  of  his 
"  majesty's  colonies  and  plantations  in  America,  for  such  tenn  as 
"  such  court  shall  think  fit,  not  exceeding  seven  years." 

t  Sect.  5.  By  1 1  Geo.  2.  c.  26.  s.  2.  " 
retailers  of  spirituous  liquors,  and  for  licensing  the  retailers  ffiere-  ■'■^ '        . 
of,"  it  is  enacted,  "  That  if  any  persons,  to  Ae  number  of  five  or  ^  fci^^lf* 


"  mentioned  act;  or  to  assault,  beat,  or  wound  any  person  or  per-  . 
"  sons  who  shall  ba.\e  given,  or  be  about  to  give,  any  infonnation 
"  or  evidence  against,  or  shall  have  discovered  or  given  evidence 
"  against,  or  be  about  to  discover  or  give  evidence  against,  seize, 
"  or  bring  to  justice  any  person  or  persons  offending  against  the 
"  said  first-mentioned  act;  that  then  all  and  every  person  or  per- 
"  sons  so  assembling  themselves,  and  their  aiders  and  abettors, 
"  being  thereof  lawfully  convicted,  shall  be,  and  be  adjudged  to 
"  be,  guilty  of  felony ;  and  every  such  felon  and  felons  shall  be 
"  subject  and  liable  to  the  like  pains  and  penalties  as  in  cases  of 
"felons;  and  the  courts  by  and  before  whom  he,  Ae,  or  they 
"  shall  be  convicted,  shall  have  full  power  and  authority  of  traaa- 
"  porting  such  felon  and  felons  for  die  space  of  seven  years." 

Ar>n«d  pcMoni  f  Sect.  6.  By  19  Geo.  2.  c.  34.  it  is  recited,  "  That  divers 
of  thnc''uKin-  'I'S^olute  persons  have  associated  themiselves,  and  entered  into 
bledtoinUtiD  confederacies  to  support  one  another,  and  have  appeared  in  great 
the  ilkgd  ei-  gangs  in  several  parts  of  this  kingdom,  carrying  fire-aims,  or  other 
MDc^^^i^  offensive  weapons;  and  when  so  assembled,  have  been  uding  and 
&carippear-  assisting  in  running,  landing,  or  carrying  away  prohibited  or  un- 
•"?  In  <'[»8"j»"  customed  goods,  or  goods  liable  to  duties  of  excise,  or  in  the  illegal 
or  who  ihlii  r&  relandmg  of  any  goods  or  merchandizes,  which  have  been  shipped 
MX,  Sec  e&cen  Or  exported  upon  debenture  or  certificate,  or  in  rescuing  the  same 
^(h'-'d*"'''"'  "^"^  seizure,  or  ui  obstructing  the  officers  of  the  revenue  in  the 
guii^rff^on7  ^^^'^ii^on  of  Aeir  ofiSce,  to  the  great  discouragement  of  the  fair 
withont  benefii  trader,  and  the  loss  of  the  public  revenue :  And  whereas  several 
ofclcigf.  officers  of  the  customs  and  excise,  and  their  assistants,  have  been 

wounded,  mnimed,  and  some  of  them  killed,  vi4ien  in  the  execu- 
tion of  their  office  or  otherwise,  by  the  said  dissolute  persons  so 
associated  and  assembled  as  aforesaid,  to  the  great  terror  of  bis 
majesty's  peaceable  subjects,  in  defiance  of  the  laws,  and  to  the 
utter  subversion  of  all  civil  authority  and  power  v^atsoever :"  it  is 
Aerefore  enacted,  "  That  if  any  persons,  to  the  number  of  three 
"  or  more,  armed  with  fire-arms  or  other  odensive  weapmos,  shall 
"  be  assembled,  in  order  to  be  aiding  and  asnsting  in  the  illegal 
"  exportation  of  wool  or  other  goods  prohibited  to  be  exported,  or 
"  the  carrying  of  wool  or  other  such  goods,  in  order  to  such  ex- 
"  portation,  or  in  the  running,  landing,  or  carrying  away  pro- 
"  hibited  or  uncustomed  goods,  or  goods  liable  to  pay  any  duties, 
"  which  have  not  been  pud  or  secured ;  or  in  the  iUegal  reland- 
"  ing  of  any  goods  whatsoever,  which  have  been  shipped  or  ei- 
"  ported  upon  debenture  or  certificate;  or  in  rescuing  or  taking 
"  away  the  same,  after  seizure,  from  any  officer  or  officers  of  the 
"  customs  or  excise,  or  other  his  majes^'s  revenue,  or  offier  per- 
"  son  or  persons  employed  by  him  or  them,  or  assisting  him  or 
"  them,  or  from  the  place  where  they  shall  be  lodged  by  him  or 
"  them;  or  in  rescuing  any  person  who  shall  be  apprehended  for 
"  any  of  the  offences  made  felony  by  this  or  any  other  act,  relatii^ 
"  to  the  revenues  of  customs  or  excise ;  or  in  preventing  the  ap- 
"  prdiending  any  person  who  shall  be  guilty  of  any  such  ofieuce ; 
"  or  in  case  any  persons  to  the  number  of  three  or  more,  so  aimed 
"  as  aforesaid,  sliatl  be  so  aiding  or  assisting;  cw  if  «ny  person 
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Cb.SO.  Smuggling.  ^ 

*.*  shall  have  his  face  blacked,  or  wear  any  vizard,  mask,  or  other 
"  disguise,  when  passing  such  goods,  or  shall  forcibly  hinder, 
**.  obstruct,  assault,  oppose,  or  resist  any  of  the  oiHcers  of  the 
"  customs  or  excise,  or  other  his  majesty  s  revenue,  in  the  seizing 
or  securing  any  such  goods ;  or  if  any  person  or  persons  shall 
maim  or  dangerously  wound  any  officer  of  the  customs  or 
excise,  or  any  other  his  majesty's  revenue,  in  his  attempting  to 
go  on  board  any  ship  or  vessel,  within  the  limits  of  any  of  the 
ports  of  this  kingdom ;  or  shoot  at,  maim,  or  dangerouly  wound 
**  him  when  on  board  such  ship  or  vessel,  and  in  the  due  execution 
**  of  his  office  or  duty,  then  every  person  so  offending,  being  thereof 
**  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 
"  suffer  death  as  in  cases  of  felony  witliout  benefit  of  clergy,  (1) 
**  and  that  all  and  every  person  and  persons  who  shall  at  any  time 
''  be  convicted  of  any  of  the  offences  aforementioned,  within  that 
^*  part  of  Great  Britain  called  Scotland,  shall  for  eVery  such  of- 
"  fence  incur  and  suffer  the  pains  of  death  and  confiscation  of 
"  moveables." 

Under  this  statute  the  following  determinations  have  been 
made. 

t  Sect.  1.  It  seems  agreed,  that,  in  order  to  bring  an  offender  old  Bailey  ^' 
within  the  penalties  of  this  act,  there  must  be  an  assembling  of  Dec  Session, 
three  persons  or  more  for  the  purpose  of  committing  some  or  one  '^^'  ^^^"^ 
of  the  offences  described  in  the  statute.  '        ^' 

t  Sect,  8.   It  is  also  said,  (a)  that  to  bring  the  offenders  within  («)  HutchUi-^ 
the  penalties  of  the  first  clause  of  the  above  statute,  they  must  be  q^^^^  ciltsa. 
armed  with  offensive  weapons;  but  it  is  also  said,  that  it  is  not  ne-  (h)  Franklyn's ' 
cessary  that  every  individual  assembled  should  be  provided  with  ?^',^il*** 
an  offensive  weapon (6) ;  and  yet  it  seems  (c)  that  it  must  appear  ^^  Cases* 
on  the  trial  that  the  prisoner  was  armed  with  an  offensive  weapon.  Cro.  Law,  fsi. 

t  Sect.  9*  It  has  also  been  said,  that  the  weapons  must  be  such 
as  are  calculated  for  the  purposes  of  offence ;  therefore  where  one  cfs  V^ 
man  had  only  a  common  horsewhip,  although  all  the  rest  of  the  p.*  $57. 
gang  had  fire-arms,  the  Attorney-general  declined  to  areue  the  O.  B.  1785, 
point,  and  the  prisoner  was  discharged.     So  also  a  hatchet  has  E*  ^^705 
been  thought  no  offensive  weapon  within  this  act,  where  it  was  p  Vsb.     ' 
only  caught  up  upon  the  spur  of  the  occasion,  and  belonged  to  the  Cases  In  Cio. 
prisoner  m  the  way  of  his  business.  So  also  a  large  stick  with  three  ^"^^  *®^*' 
natural  prongs  and  a  large  head  has  been  held  no  offensive  weapon. 
.But  it  is  impossible  for  the  law  to  draw  a  precise  line  which  will 
hold  in  all  cases  as  to  what  shall,  or  shall  not,  be  called  an  offen- 
sive weapon.     It  must  greatly  depend  on  the  circumstances  of  the 
case ;  for  it  would  be  going  a  great  deal  too  far  to  say  that  nothing 
.but  guns,  pistols,  daggers,  and  instruments  of  war  should  be  con- 
sidered as  offensive  weapons ;  bludgeons,  clubs,  and  any  thing  not 
in  common  use,  pokers,  shovels,  tongs,  &c.  and  even  a  common 
walking-stick,  may  be  offensive  weapons,  according  to  the  circum- 
stances which  accompany  the  use  of  them.     It  is  therefore  a  ques- 
tion of  fact  for  the  jury,  whether  the  instrument  was  carried  for  the 
purposes  of  offence  or  not? 

t  Sect. 
« 

(1)  See  poatea,  tlie  statute  52  Geo.  3.  c.  143.      in  force  inflicting  the  penalty  of  death  for  any  act 
**  for  reducing  Into  one  act  all  the  provisions  now      done  in  brnich  of  the  revenue  laws."  p.  668. 


Lro.  Law,380.  „  garcl,  mask,  or  other  disguise  when  passiDg  with  such  goods," 
lias,  apparently,  no  regard  to  the  number  of  persons,  nor  to  their 
being  armed  with  offensive  weapons ;  and  therefore  that  an  indi- 
vidual passing  disguised  with  uncustomed  goods  would,  in  all  pro- 
bability, be  deemed  within  the  penalties  of  the  act :  and  also  that 
the  fourth  branch  of  the  statute,  viz.  "  or  shall  for<nbly  hinder,  ob- 
"  struct,  assault,  8tc."  being  coupled  by  the  word  "  or"  to  the  prCr 
ceding  section,  seems  to  be  a  clause  that  would  reach  any  indivi- 
dual who  shall  forcibly  hinder  or  obstruct  a  revenue-officer  in  die 
execution  of  his  duty.  But  it  is  also  said,  that  as  the  statute  19 
Geo.  3.  c.  69.  s.  10.  has  reduced  this  offence  to  a  misdemeanor, 
the  clause  in  the  statute  19  Geo.  3.  c.  34.  is  virtually  repealed. 

Any  person  wLo       f  Sect.  11.    By  19  Geo.  3.  c.  69.  s.  10.  it  is  further  enacted. 

sbJl  ^suuot      "  That  if  any  person  or  persons  whatsoever  shall  assault,  resist, 

Miikg  randi;    "  oppose,  molest,  obstruct,  or  hinder,  any  officer  or  officers  of  the 

"  customs  or  escise  in  due  seizing  or  securing  any  coffee,  tea,  co- 

"  coa-nuls,  chocolate,  foreign  brandy,  or  other  foreign  spirituous 

"  liquors,  or  any  other  goods  whatsoever  which  by  any  officer  or 

"  officers  ofthe  customs  or  escise  shqll  or  may  be  liable  to  be  seized 

"  by  virtue  of  or  in  pursuance  of  any  act  now  in  force;  or  shall  by 

"  force  or  violence  rescue,  or  shall  cause  to  be  rescued,  any  of  the 

"  said  goods,  after  the  same  shall  have  been  seized  by  such  officer 

"  or  officers  as  aforesaid,  or  shall  attempt  or  endeavour  so  to  do ; 

or  thall  M tempt  "  or,  after  such  seizure,  shall  cut,  stave,  break,  or  otherwise  de- 

10  rescue  the      "  stroy  or  damage  any  casks,  vessels,  boxes,  or  package,  wherein 

•Bjiic;  or  liwll    t,  jjjg  same  lespectiveiy  shall  be  contained;  it  shall  and  may  be 

ca)ka,&cia       "  lawful  to  and  for  the  officers  of  the  customs  and  excise,  and  for 

whlcb  such        "  all  persons  acting  in  their  aid  and  assistance,  to  stop,  arrest,  and 

^°nuncd''  '"a    "  •*^'^''>  ^'  *"<*  every  the  person  and  persons  so  offending,  and 

be  amiied,  &c.  "  him,  her,  or  them,  forthwiUi  to  carry  and  convey  before  one  or 

"  more  of  his  majesty's  justices  of  the  peace,  near  to  the  place 

"  where  the  offence  shall  be  committed  or  done ;  and  the  justice 

"  or  justices  shall,  if  he  or  they  see  cause,  commit  the  person  or 

"  persons,  so  brought  before  him  or  them,  (o  Uie  nest  county  gaol, 

"  lintil  the  next  general  quarter-sessions  of  the  peace  to  be  holden 

"  for  the  same  county  or  place,  there  to  be  tried  and  dealt  with  as 

"  by  this  act  is  in  hereinafter  directed." 

Ifany  penon         t  Sect.  12.    By  24  Geo.  S.  c.  47-  s.  11.  it  is  further  enacted, 

•liatl  maliciously  "  That  if  any  person  or  persons  upton  the  shore,  or  on  board 

'h^*&c'n'anv  "  ""^  ship,  vessel,  or  boat,  shall  maliciously  shoot  at  or  upon  any 

officer  when  ia   "  ship,  vessel,  or  boat,  belonging  to  his  majesty's  navy,  or  in  the 

cimuiion  of       «  service  of  the  customs  or  escise,  within  tne  limits  of  any  port, 

•ufferdesih  u    "  1'^'>o"''j  Of  creek  of  Great  Britain,  or  within  four  leagues  from 

■  felon.  "  any  part  of  Uie  coast  hereof;  or  if  any  person  or  persons,  being 

"  on  shore,  or  on  board  any  ship,  vessel,  or  boat,  shall  maliciously 

"  eboot  at,  maim,  or  dangerously  wound  any  officer  or  officers  of 

"  his  majes^'s  navy,  or  of  the  customs  or  excise,  whether  attempt- 

"  ing  to  go  on  board,  or  being  on  board,  or  returning  from  on 

"  IxKird  any  ship,  vessel,  or  boat,  or  otlierwise  acting  in  the  due 

"  execution  of  his  or  their  duty  on  shore,  or  within  the  limits  of 

"  any  port,harbour,or  creekofGreatBritain,orwitlutt  four  leagues 

"  of 


and  assistiDg  such  omcer  or  oihcere  in  the  execution  of  his  or 
their  du^  as  aforesaid ;  then  every  person  so  offending,  and  all 
and  every  person  being  aiding,  abetting,  or  assisting  therein, 
shall,  being  thereof  lawfully  convicted,  be  adjudged  guilty  of  fe- 
lony, and  shall  suSer  death  as  a  felon  without  benefitof  clergy." 

t  Sect.  13.    By  44  Geo.  3.  c.  47.  s.  13.  it  is  further  enacted,  Venom  ob- 
That  if  any  officer  or  officers  of  his  majesty's  navy,  or  in  the  ser-  "'™<:'™8  "*- 
vice  of  the  customs  or  excise,  being  on  shore,  or  going  on  board,  awj,  &c.  in  die 
or  being  on  board,  or  returning  from  on-  board,  any  ship,  boat,  eiwuiionof 
or  vessel,  within  the  limits  of  any  of  the  ports  of  this  kingdom,  ^^^'iJ^'^ 
or  within  four  leagues  from  the  coasts  thereof,  shall  be  hindered,  fore  a  jutice, 
opposed,  obstructed,  or  assaulted,  in  the  due  execution  of  his  or  *|">  n»7  <=°°>- 
iheir  office  or  duty  by  any  person  or  persons  whatsoever,  either  ""'  '''*'"■ 
in  the  day-time,  or  night;  all  and  every  person  or  persons  so 
hindering,  opposing,  obstruclinK,  or  assaulting  the  said  officer  or 
officers  in  the  due  execution  of  his  or  their  duty,  and  all  such  as 
shall  act  in  his  or  their  aid  or  assistance,  shall  and  may  be  car- 
ried or  conveyed  before  one  or  more  of  his  majesty's  justices  of 
the  peace  residing  near  to  the  place  where  such  offence  shall  be 
committed ;  and  such  justice  or  justices  shall,  if  he  or  they  see 
cause,  commit  such  person  or  persons  to  the  next  county  gaol, 
there  to  remain  until  the  nest  court  of  oyer  and  terminer,  great 
session,  or  gaol-delivery,  or  until  such  person  shall  be  delivered 
by  due  course  of  law ;  and  in  case  an  indictment  shall  be  found 
gainst  him  or  them,  he  or  they  shall  plead  thereto,  without 
having  time  to  traverse  the  same,  as  is  usual  in  cases  of  misde- 
'  meaaors :  and  being  duly  convicted  thereof,  shall,  by  order  of 

■  the  said  court  before  whom  such  offender  shall  be  convicted,  be  P^i".'^  <"> 

■  sentenced  to  hard  labour  on  the  river  Thames,  or  other  navir  '^°""' 
'  gable  river  in  that  pait  of  Great  Britain  called  England,  for  any 

'  term  not  exceeding  three  years,  according  to  the  directions  of  an 

■  act  passed  in  the  nineteenth  year  of  his  present  majesty's  reign,  i9Geo.3,e.7-t 
'  intituled, '  An  Act  to  explain  and  amend  the  laws  relating  to  the 

"  ti'ansportation,  imprisonment,  and  other  punishment,  of  certain 
"  offemiers,'  and  as  is  by  the  said  act  directed  for  the  punishment 
of  persons  convicted  of  grand  larceny;  or  such  court  may  order 
"  such  offender  to  be  committed  to  the  common  gaol,  or  house  of 
"  correction,  for  any  term  not  exceeding  three  years." 

The  statute  47  Geo.  3.  s.  2.  c.  66.  "  for  the  more  effectual  pre-  Penon*  msklne 
veiition  of  smuggling,"  enacts  (s.  34.)  "  That  from  and  after  the  >igni]>  lo  imu^ 
"  passing  of  this  act,  no  person  or  persons  shall,  after  sun-set  and  e'°"  bv  fire, 
"  before  sun-rise  between  the  2l8t  of  September  and  Ist  of  April,  oiiKfwiie^E^iT 
"  or  after  the  hour  of  eight  in  the  evening  and  before  the  hour  of  of  amiide- 
"  six  in  the  morning  between  the  last  day  of  March  and  die  22d  looiMir. 
"  day  of  September,  make,  or  aid  or  assist  iu  the  making,  any 
"  light,  lire,  flash,  or  blaze,  or  any  signal  by  smoke,  or  by  any 
"  rocket,  fire-works,  flags,  firing  of  any  gun  or  other  fire-arms,  or 
"  any  other  contrivance  or  device,  in  or  on  board  or  from  any  ship, 
"  vessel,  or  boat,  or  on  or  from  any  part  of  the  coast  or  shores  of 
"  Great  Britain,  or  within  six  miles  of  any  part  of  such  coast  or 
"  shores,  for  the  purpose  of  making  or  giving  any  signal  to  any 

"  person 


"  or  boat,  be  or  be  not  uithin  sight  or  distance  to  eee  or  near  any 
"  such  iigbt,  fire,  flasfa,  biaze  or  signal ;  and  if  an;  person  or  per- 
."  sons  shall,  contrary  to  the  true  intent  and  meaning  of  this  act, 
"  make,  or  cause  to  be  made,  or  aid  or  assist  in  the  making,  or  be 
"  present  for  the  purpose  of  aiding  or  assisting  in  making  any  sucb 
"  light,  fire,  flash,  blaze,  or  signal,  such  person  or  persons  so  of- 
"  fending  shall  be  guilty  of  a  misdemeanor,  and  it  snail  be  lawful 
"  for  any  officer  or  officers  of  the  customs  or  excise,  or  any  other 
"  person  or  persons,  to  stop,  arrest,  and  detain  the  person  or  per- 
"  sons  who  shall  so  make,  or  aid  or  assist  in  the  making,  or  who 
"  shall  be  present  for  the  purpose  of  aiding  or  assisting  in  making 
"  any  such  light,  fire,  flash,  blaze,  or  si^al,  and  to  carry  and  con- 
"  vey  sucb  person  or  persons  so  offendiog  as  aforesaid,  before  any 
"  one  or  moreofhismajesty'sjusticesof  the  peace  residing  near  to 
"  the  place  where  such  o&ence  shall  be  committed,  who,  if  he  or 
*'  they  see  cause,  shall  commit  the  offender  or  offenders  to  the  next 
"  county  gao!,  there  to  remain  until  the  nest  court  of  oyer  and  ter- 
"  miner,  great  sessions,  or  gaol  delivery,  or  until  such  person  or 
"  peVsona  shall  be  delivered  by  due  course  of  law :  and  m  case  an 
"  mdictment  shall  be  found  or  information  filed  against  him  or 
"  them,  he  or  they  shall  forthwith  plead  thereto  and  shall  be  tried 
"  thereon  without  having  time  to  traverse  the  same,  as  is  usual  in 
"  cases  of  misdemeanor;  and  it  shall  not  be  necessary  to  prove  in 
"  any  such  indictment  or  information,  that  any  ship,  vessel,  or 
"  boat  was  actually  hovering  or  off  the  coast  or  shore,  or  found  or 
"  discovered  to  have  been  within  any  limits  or  distances  mentioned 
"  in  this  act,  or  any  act  or  acts  passed  for  the  prevention  of  smug- 
"  glinff,  and  the  offender  or  offenders,  being  duly  convicted  thereof, 
"  ^all,  by  order  of  the  court  before  whom  such  offender  or  of- 
"  fenders  shall  be  convicted,  either  forfeit  and  pay  the  penalty  or 
"  forfeiture  of  one  hundred  pounds,  or  at  the  discretion  of  sudi 
"  court  be  sentenced  to  or  committed  to  the  common  gaol  or  house 
"  of  correction,  there  to  be  kept  to  hard  labour  for  any  term  not 
"  exceeding  one  year." 
5tCco.3. ciia.  By  statute  52Geo.  3.  c.  143.  intitled  "  An  act  for  amending 
and,  reducing  into  one  act  the  provisions  contained  in  any  law  now 
in  force  imposing  the  penalty  of  death  for  any  act  done  in  breach 
of  or  in  resistance  to  any  part  (2)  of  the  laws  for  collecting  his  majes- 
ty'. 

prefioei  at  the  iliciiatioii  office.    4.  Forging,  &c. 

certiEcstca  fiit  tbe  redemptloa  of  the  land  lai.    5. 

'"      '        '       iny  nurk,  lUmp,  die,  or  pUUiiDied 


"  wDold  be  tclonj,  i 
"  virtue  of  the  nid  la 
"ihall  be  taken  to  be  feJoo/,  within  I 
"  li^^'gSi  uuleu  llie  tame  ilitill  be  declared  la  be 
"  leloiij  without  benefit  of  dergv  by  thai  act," 
The  act  then  declarea  the  followmg  offencti  lo 
be  vilboul  benefit  of  clerg;  :  1.  Tlie  aetretiag. 
embeaillng,  &c  of  lelten  bj  ■enants  of  (he 
poal-offiee,  containing  aecaritin  for  monejp.  t. 
Stealing  letten  from  penoni  employed  by  poit- 
office  to  cany  letten,  or  from  out  of  any  poil- 
oflicp,  or  out  of  any  bag  or  mail ;  or  being  ac 
ceaury  before  tbe  fact  lo  >udi  oSeitcei ;  or  bay- 
ing or  rccejiing  any  of  the  Kolen  lecariljea.  3. 
f  Drging  the  mark  or  band  of  the  receiver  of  the 


g  tte  ^ 

poung  or  lelling  any  article*  hMtwlng  il  to  hare  ■ 
forged  itomp.  6.  Forfpng,  &c.  the  Mampt  on  gM 
andiilver  plile.  7.  Makingi&c  framesfbrntaking 
paper  wilfa  the  ward  "  Exciaa  Orrict"  Tibbie  in 
the  *ab«tancc  of  the  paper,  wilbout  doe  appoint- 
ment and  anlhorily  ;  nr  making  any  stamp  or  dio 
to  imitate  the  ttampa  u«ed  by  the  direction  of  tbe 
commiwoncra  of  eiciae  in  England  or  Scotland  lot 
nurking  permili.  B.  Fcn-ging  drbrnlum  for  tlie 
pajmenl  or  rclum  of  money,  where  ihe  same  ara 
required  byllieetciie  lawn.  9.  Auialing  In  mn^ 
giitig  in  tlie  maooet  abore  get  forth. 


"  ofieoaive  weapons,  shall  hereafter,  within  Great  Britain,  or 
"  within  the  limits  of  any  port,  harbour,  or  creek  (hereof,  or  within 
"  the  Isle  of  Man,  or  within  the  limits  of  any  port,  harbour,  or 
"  creek  thereof,  be  assembled  in  order  to  be  aidmg  and  assisting 
"  in  the  illegal  exportation  of  wool  or  other  goods  prohibited  to 
"  be  exported ;  or  in  the  carrying  of  wool  or  other  such  goods  in 
'^  order  to  auch  exportation  j  or  in  the  illegal  running,  landing,  or 
''  carrying  away  prohibited  or  uncustomed  goods,  or  goods  luble 
"  tp  pay  any  duties  which  shall  not  have  been  paid  or  secured ;  or 
"  in  the  illegal  relandingofany  goods  whatsoever,  which  shall  have 
"  been  shipped  or  exported  upon  debenture  or  certificate,  or  from 
"  any  warehouse  wherein  such  wool  or  other  goods  shall  have  been 
"  deposited  under  any  act  of  parliament  for  the  securing  the  home 
"  consumption  duties  thereon;  or  in  rescuing  or  taking  away  any 
"  such  wool  or  other  goods  as  aforesaid  after  seizure  from  any  offi- 
"  cer  or  officers  of  the  customs  or  excise,  or  other  officer  or  officers 
"  authorized  to  seize  the  same,  or  other  person  or  persons  employ- 
"  ed  by  him  or  them,  or  assisting  him  or  them,  or  from  the  place 
"  where  the  same  shall  have  been  lodged  by  him  or  them ;  or  in  res- 
"  cuiDg  any  person  who  shall  have  been  apprehended  for  any  of  the 
"  offences  made  felony  by  an  act  relating  to  the  revenues  or  customs 
"  or  excise  of  Great  Britain,  or  in  preventing  (he  apprehending  any 
"  person  who  shall  have  been  guilty  of  any  such  offence;  or  incase 
''  any  persons,  to  the  number  of  three  or  more,  so  armed  as  afore- 
"  said,  shall  hereafter  within  Great  Britain,  or  within  the  limits  of 
"  any  port,  harbour,  or  creek  thereof,  or  within  the  Isle  of  Man,  or 
"  withm  the  limits  of  any  port,harbDur,or  creek  lhereof,be  so  aiding 
"  or  assisting ;  or  if  any  person  shall  maliciously  shoot  at  or  upon 
"  any  ship,  vessel,  or  boat,  belonging  to  his  majes^'s  navy,  or  in  the 
"service  of  the  customs  or  excise,  within  the  limits  of  any  port, 
"  harbour,  or  creek  of  Great  Britain,  or  within  the  Isle  of  Man,  or 
' '  within  the  limits  of  any  port,  harbour,  or  creek  thereof,  or  in  any 
"  port  of  the  British  or  Insh  Channels,  or  on  the  high  seas  within 
"  one  hundred  leagues  of  the  coast  of  Great  Britain  or  Ireland ; 
"  or  if  any  person  shall,  either  on  shore  or  on  the  water,  within 
"  (he  limits  last  aforesaid,. maliciously  shoot  at,  maim,  or  d^nger- 
"  ousl^  wound  any  officer  or  officers  of  his  majesty's  army,  navy, 
"  mannes,  militia,  or  volunteers,  or  any  other  his  majesty's  military 
"  or  naval  forces,  or  of  the  customs  or  excise,  or  any  other  person 
"  or  persons  aiding  or  assisting  any  such  officer  or  officers  when 
"  acting  in  tlie  due  execution  of  his  or  their  duty  under  any  of  (he 
"  powers,  authorities,  and  provisions  of  any  act  relating  to  the 
"  revenues  of  custonu  or  excise  of  Great  Britain,  or  of  an^  act  for 
"the  prevention  of  smuggling;  every  person  so  offending,  and 
"  every  person  aiding,  abetting,  or  assisting  therein,  shall,  being' 
"  thereof  convicted,  be  adjudged  guilty  of  felony,  and  shall  suffer 
"  death  as  a  felon,  without  benefit  of  clergy ;  and  every  such  of- 
"  fence  which  shall  be  committed  within  any  port,  harbour,  creek, 
"  haven,  or  roadstead,  of  Guernsey,  Jersey,  Aldemey,  Sark,  or 
"  Man,  respectively,  the  same  may  and  shall  be  inquired  of, 
"  tried,  and  determined  in  the  said  islands  respectively ;  and  every 
"  such  offence  committed  elsewhere  out  of  the  United  Kingdom 

"may 


670  OFFENCES  AGAINST  THE  REVENUE.  Bk.  1. 

''  may  and  shall  be  inquired  of,  tried,  and  determined  in  any 
"  county  of  the  United  Kingdom ;  and  every  such  offence  com- 
*'  mitted  within  England,  Scotland,  or  Ireland,  respectively,  may 
*'  and  shall  be  inquired  of,  tried,  and  determined  witliin  such  part 
^'  of  the  said  United  Kingdom  in  which  offence  shall  have  been 
''  respectively  conmiitted,  but  (5)  in  any  county  or  shire  of  such 
^'  part  of  the  said  United  Kingdom,  in  such  manner  and  form  as 
**  if  the  offence  had  been  committed  in  the  county  or  shire  in 
*'  which  the  same  shall  be  inquired  of^  tried^  and  determined.'^ 
Sect.  11. 

By  52  Geo.  3.  c.  143,  s.  12.  where  any  person  is  charged  before 
any  justice  of  the  peace  or  other  competent  person,  upon  oath, 
with  being  guilty  of  assembling  in  the  illegal  manner  described, 
and  of  shooting,  maiming,  or  wounding,  in  any  case  where  the 
officer  or  any  one  assisting  him  is  killed,  the  information  is  to  be 
certified  by  the  justice  or  person  taking  it  to  one  of  his  ma- 
jesty's principal  secretaries  of  state;  who  is  forthwith  to  lay  the 
same  before  his  majesty  in  council ;  and  thereupon  his  majesty, 
if  he  shall  so  think  fit,  may  require  the  offender,  within  sixty 
days,  or  such  other  time  as  he  shall  think  proper,  after  publica- 
tion of  such  order  in  the  London  Gazette,  to  surrender  himself 
to  the  lord  chief  justice  of  the  court  of  king's  bench,  or  any 
other  justice  of  the  king's  bench,  or  any  justice  of  the  peace,  or 
other  person  competent  to  take  such  surrender.  By  the  same 
clause  his  majesty  may  further  direct  the  order  for  surrender  to 
be  proclaimed  by  the  sheriff  in  the  county  where  the  offence 
was  committed,  or  if  not  committed  in  any  county,  by  the  sheriff 
of  the  county  near  where  the  offence  was  committed.  And  the 
clerks  of  the  privy  council  are  to  cause  such  order  to  be  fcMth- 
with  inserted  in  the  London  Gazette,  and  the  publication  of  the 
order  for  surrender  to  be  repeated  once  a  week,  until  the  ex- 
piration of  the  sixty  days,  or  such  further  time  as  is  appointed 
by  the  order  for  the  surrender;  and  the  sheriff  is  to  make  pro- 
clamation of  the  order  within  fourteen  days  after  the  receipt  of 
it  in  two  market  tovms,  on  market  days,  between  the  hours  of 
twelve  and  two,  and  cause  a  copy  of  the  order  to  be  affixed  in 
some  public  place  in  each  of  such  market  towns ;  but  if  there 
is  but  one  market  town  in  the  county,  then  in  such  one  market 
tovm  and  some  other  place  of  general  resort.  If  the  party  ac- 
cused surrender  himself,  he  is  to  be  committed  to  prison,  to  be 
dealt  vrith  according  to  law;  but  if  he  shall  not  surrender  him- 
self within  the  time  so  limited,  or  shall,  after  surrender  and  be- 
fore trial,  escape  from  justice,  such  person  shall,  from  the  day 
appointed  for  such  surrender,  be  adjudged  a  person  attainted  of 
felony,  and  shall  suffer  death  as  a  felon,  without  benefit  of 
clergy. 

As  to  the  Second  Point,  viz.  In  what  cases  smugglers  may  be 
required,  by  proclamation,  to  surrender  themselves. 

t  Sect.  14.  By  19  Geo.  2.  c.  34.  s.  2.  *'  And  for  the  more  easy 
and  speedy  bringing  the  offenders  against  this  act  to  justice,"  it  isr 

enacted, 

(3)  The  act  here  seems  inaccarately  worded;  probably  some  words  were  onutted  in  the  draft,  or  in 
the  origiiial  piinting. 


Ch.SO. 
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enacted^  ^*  That  if  any  person  or  persons  shaUbe  charged  with  being 

*  guilty  of  any  of  the  offences  aforesaid,  before  any  one  or  more  of 
^  his  majesty's  justices  of  the  peace,  or  before  one  of  his  majesty's 
'justices  of  the  court  of  kings  bench,  if  the  offence  be  commit- 
'  ted  in  England;  or  before  the  lord  justice  general,  or  one  of  the 
'  lords  of  justiciary,  or  any  one  or  more  of  his  majesty's  justices  of 
'  the  peace  in  Scotland,  if  the  offence  be  committed  in  Scotland; 
'  by  information  of  one  or  more  credible  person  or  persons  upon 
'  oath,  by  him  or  them  to  be  subscribed,  such  justice  of  the  peaces 
'  or  justice  of  the  king's  bench,  or  lord  justice  general,  lord  jus^ 
'  tice  clerk,  or  lord  of  justiciary,  respectively,  before  whom  such 
'  information  shall  be  made  as  aforesaid,  shall  forthwith  certify 
'  under  his  hand  and  seal,  and  return  such  information,  to  one  of 

*  the  principal  secretaries  of  state  of  his  majesty,  his  heirs  or  suc-^ 
'  cessors,  who  is  hereby  required  to  lay  the  same,  as  soon  as  con- 
'  veniently  may  be,  before  liis  majesty,  his  heirs  or  successors,  in 
'  his  or  their  privy  council ;  whereupon  it  shall  and  may  be  lawful 
'  for  his  majesty,  his  heirs  or  successors,  to  make  his  or  their 
'  order,  in  his  or  their  said  privy  council,  thereby  requiring  and 

*  commanding  such  offender  or  offenders  to  surrender  mm  or 
'  themselves  within  the  space  of  forty  days  after  the  first  publica^ 
'  tion  thereof  in  the  London  Gazette,  to  the  lord  chief  justice,  or 
'  any  other  of  his  majesty's  justices  of  the  court  of  king's  bench,  or 
'  to  any  one  of  his  majesty's  justices  of  the  peace,  if  the  offence  be 
'  committed  in  England ;  or  to  any  of  the  lords  of  justiciary,  or  to 
'  any  one  of  his  majesty's  justices  of  the  peace  in  Scotland,  if  the 
^  offence  be  committed  m  Scotland ;   who  is  liereby  required, 

*  upon  such  offender  or  offenders  surrendering  him  or  themselves, 
'  to  commit  him  or  them,  without  bail  or  mainprise,  to  the  county 
'  gaol,  or  to  the  gaol  or  prison  of  the  place  where  he  or  they  shaU 
'  so  surrender,  to  the  end  that  he  or  they  may  be  forthcoming  to 
'  answer  the  offence  or  offences  wherewith  he  or  they  shall  stand 
'  charged  according  to  due  course  of  law ;  which  order  the  clerks 
'  of  his  majesty's  privy  council  shall  cause  to  be  forthwith  printed 
'  and  published  in  the  two  successive  London  Gazettes,  and  to  be 
'  forthwith  transmitted  to  the  sheriff  of  the  county  where  the  of«> 
'  fence  shall  be  committed,  who  shall,  within  fourteen  days  after 
'  the  receipt  thereof,  cause  the  same  to  be  proclaimed  between 
'  the  hours  of  ten  in  the  mormng  and  two  in  the  aftemoon>  in  the 

market-places,  upon  the  respective  market-days,  of  two  market- 
towns,  in  the  same  county,  near  to  the  place  where  such  offence 
shall  have  been  committed ;  and  a  true  copy  of  such  order  shall 
be  affixed  upon  some  public  place  in  such  market-tovims :  and 
in  case  such  offender  or  offenders  shall  not  surrender  him  or 
themselves,  pursuant  to  such  order  of  his  msuesty,  his  heirs  or 
successors,  to  be  made  in  council  as  aforesaid,  he  or  they  so  neg<r 
lecting  or  refusing  to  surrender  him  or  themselves  as  siforesaid, 
or  escaping  after  such  surrender,  shall,  from  the  day  appointed 
for  his  or  their  surrender  as  aforesaid,  be  adjudged,  deemed,  and 
taken  to  be  convicted  and  attainted  of  felony,  and  shall  suffer 
pains  of  death,  as  in  case  of  a  person  convicted  and  attainted 
by  verdict  and  judgment  of  felony,  without  benefit  of  clergy,  if 
the  offence  be  charged  to  have  been  committed  in  England ; 
and  shall  be  adjudged,  deemed,  and  taken  to  be  convicted  of  a 
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Justice,  &c.  to 
certify  inforran- 
tion  to  one  of 
the  secretaries 
of  state,  who  is 
to  laj  same  be- 
fore king  in 
coundJ. 
Orders  to  be 
made  for  offen- 
der's surrender 
in  40  days  -, 


and  commit- 
ment without 
bail. 


Order  to  be 
published  in 
two  Gazettes, 
and  transmitted 
to  the  sheriff^ 
who  ahall  pro- 
claim the  same' 

Copy  to  be 
affixed  in 
market-towns. 
Offenders  not 
surrendering, 
&c.  to  be  con- 
victed of  felony 
without  clergy. 


King's  bench,  or 
justices  of  oyer 
and  terminer, 
&c*  to  award 
executioik 


"  crime,  and  under  sentence  for  the  same,  if  the  offence  be  cl 
"  to  have  been  committed  in  Scotland;  and  that  it  shall  be  lawful 
"  to  and  for  the  court  of  king's  bench,  or  the  justices  of  oyer  and 
"  terminer,  or  general  gaol  delivery,  for  die  county  or  place  where 
"  such  person  shall  be,  to  award  execution  against  such  offimder 
"  and  offenders,  in  such  manner  as  if  he  or  they  bad  been  con- 
"  victed  and  attainted  in  the  said  court  of  king's  bench,  w  before 
"  such  justices  of  oyer  and  tenniner,  or  geoer^  gaol-deliTeiy  re- 
"  specUvely,  if  the  offence  be  chaj^d  to  have  been  committed  in 
"  ^England ;  and  that  it  shall  be  lawful  for  the  court  of  justiawy. 
"  or  the  lords  of  justiciary,  in  their  circuits,  to  award  executioa 
"  i^iainst  such  offender  and  offenders,  in  such  manner  as  if  he  or 
"  they  had  been  found  guil^  and  condemned  in  the  said  court  of 
"  justiciaiy,  or  in  the  circuit,  respectively." 
Ifmjpenan  be      f  Sect.  15.     By  24  Geo.  3.  c.  47-  s.  12.  "  For  Ae  more  ea^ 
ci™iEdwitti      gnj(  gpeedy  bringing  the  offenders  against  this  act  to  justJce,"  it 
mwle  ^OTj  bj  ^  enacted,  "  That  if  any  person  or  persons  shall  be  charged  widi 
tliii  ic^  "  being  guilty  of  any  of  the  offences  aforesaid,  made  felony  by  thia 

"  act,  before  any  one  or  more  of  his  majesty's  justices  of  the  peace, 
"  or  before  one  of  his  majesty's  justices  of  the  court  of  king's  bench, 
"  if  die  offence  be  committed  in  England  or  Wales,  or  within  the 
"  limits  of  any  of  the  ports  thereof,  or  within  four  leagues  of  the 
"  coasts  thereof;  or  before  any  one  of  the  lords  of  justiciary,  or 
"the  judge. of  the  high  court  of  admiralty,  or  any  jnil^  oitHnaryj 
"  or  judge  admiral,  deputy,  or  substitute,  in  Scotland,  if  the  offence 
"  be  committed  within  Scotland,  or  within  the  limits  of  any  port 
"  of  diat  part  of  Great  Britain  called  Scotland,  or  wiffiin  four 
"  leagues  of  the  coast  thereof,  by  information  of  one  or  more  cre- 
"  dible  person  or  persons  upon  oath,  by  him  or  them  to  be  sub- 
"  scribed;  suchjusticeof  the  peace,  or  justice  of  Uie  king's  bench. 
"  or  any  lord  of  justiciary,  or  judge  of  the  high  court  of  admiralty, 
"  or  judge  ordinary,  or  judge  admiral,  deputy,  or  substitute  re- 
"  spectively,  before  whom  such  information  shall  be  made  as  afore- 
jnttica  or  judge  "  ^aid,  shall  forthwith  certify,  under  his  hand  and  seal,  and  return 
■tiiU  oeriir;  4Dd  "  such  information  to  one  of  die  principal  secretaries  of  state  of 
letsTD  inftinM-  «  j,^  majesty,  his  heirs  or  sucessors ;  w^io  is  hereby  required  to  lav 
"  the  same,  as  soon  as  convemently  may  be,  before  his  majesty 
"  his  heirs  or  successors,  in  his  or  their  privy  council;  where- 
"  upon  it  shall  and  may  be  lawful  for  his  majesty,  his  heirs,  or 
"  successors,  to  make  his  or  their  order,  in  his  or  their  said 
"  privy  council,  thereby  requiring  and  commanding  such  tender 
"  or  offenders  to  surrender  him  or  diemselves,  within  the  space  of 
"  forty  days  after  the  first  publication  thereof  in  the  Ixmdon 
"  Gazette,  to  die  lord  chief  jusdce,  or  any  other  of  his  majesty's 
"  jusdces  of  (he  court  of  king's  bench,  or  to  any  oae  of  his  majes^s 
"justices  of  the  peace,  if  the  offence  be  committed  within  Eng- 
"  land  or  Wales,  or  within  the  limits  of  any  of  the  ports  diereof,  or 
"  within  four  leagues  of  the  coast  thereof ;  or  to  any  of  the  lords 
"  of  justiciary,  or  judge  of  the  high  court  of  admiralty,  or  judge 
"  ordinary,  or  judge  admiral,  deputy,  or  substitute,  in  Scodand^  if 
"  the  offence  be  coounitted  widitn  Scotland,  or  within  the  limits 
V  of  any  port  of  that  part  of  Great  Britain  called  Scodand,  or  widi- 


jiisuuarjr,  or  m  uie  i:in;ui[  cuuna  r«spe*:uvetjr,  u  doc  uncucBSuaii 
"  be  charged  to  have  been  committed  within  Scotland,  or  widiin  tbe 
"  limits  of  any  of  the  ports  thereof,  or  within  four  leagues  of  the 
"  coast  thereof." 

ion  t  Sect.  16.   By  19  Geo.  2.  c.  34.  s.  S  and  4.  and  24  Geo.  3. 

'^Au'  '^'  *^'  ^'  ^^  ""^  '^*  '^  *^  further  enacted,  "  That  all  and  every- 
.,..».... .lion be  "  P^''^'*  '^^  personij,  who  shall,  after  the  time  appointed  as  afore^ 
gWl^  ot  feJcaj,  "  said  for  the  surrender  of  any  person  or  persons  so  charged  upon 
•^dta  Miw-  <<  o^tfa  with  any  of  the  offences  aforesaid,  shall  be  expired,  harbour, 
p«M  M*gn  „  jQQ^y^^  conceal,  aid,  abet,  or  succour  such  person  or  persons. 
"  Laowing  him  or  (hem  to  have  been  so  charged  as  aforesaid,  and 
"  to  have  been  required  to  surrender  faim  or  themselves  by  such 
"  order  or  orders  as  aforesaid,  and  not  to  have  surrendered  pur- 
"  snant  to  such  order  or  orders,  being  prosecuted  for  the  same 
**  within  one  year  after  the  offence  committed,  and  lawfully  con- 
"  victed  thereof,  shall  be  guil^  of  felony,  and  shall  be  tran^wrted 
"  as  a  fekm  or  felons  for  the  space  of  seven  years,  in  the  same 
"  manner  as  felons  are  or  shall  be  appointed  to  be  tnmsported  by 
"  virtue  of  any  act  or  acts  already  made,  or  hereafter  to  be  made, 
"  toucbHig  the  transportation  of  felons ;  and  if  any  such  offender 
"  or  offenders  shall  be  found  at  large  within  Great  Britain  before 
"  the  expiration  of  the  said  term,  without  lawful  cause,  he,  she,  or 
"  they  shall  suffer  death  aa  felons,  and  have  execution  awarded 
"  against  him,  her,  or  them,  as  persons  attainted  of  felony,  widi> 
"  out  benefit  of  clergy." 

Notiopreient       f  Sect.  1?.  By  24  Geo.  3.  c.  47.  s.  14.  it  is  provided,  "  That 

^  j?^^j""   "  nothing  herein  contained  shall  be  construed  to  prevent  or  hinder 

■ppKhoidinB     "  ^y  judge,  justice  of  the  peace,  magistrate,  officer,  or  minister 

such  oScnden    "  of  justice  whatsoever,  from  taking,  apprehending,  and  securing 

••y  ^^"'"y  "  such  offender  or  offenders  against  whom  such  informatiou  shall 

*°°"'     *"'     "  be  given,  and  for  requiring  whose  surrender  such  order  in  coun- 

"  cil  shall  be  made  as  aforesaid,  by  the  ordinary  jx>urae  of  law; 

"  and  in  case  such  offender  or  offenders,  against  whom  such  in- 

"  formation,  and  for  requiring  whose  surrender  such  order  in  coun- 

"  cil  shall  be  made  as  aforesaid,  shall  be  taken  and  secured,  in 

"  order  to  be  brought  to  justice,  before  the  time  shall  be  ex- 

"  pired,  within  whidi  he  or  they  shall  be  required  to  sonender 

"  him  or  themselves  by  such  order  in  council  as  aforesaid ;  diat 

"  then,  and  in  such  case,  no  further  proceeding  shall  be  had  upon 

"  such  order  made  in  council  agunst  him  or  them  so  taken  and 

"  secured  as  aforesaid,  but  be  or  they  shall  be  brought  to  trial  by 

"  due  course  of  law;  any  thing  herein  contained  to  the  contrary 

"  in  any  wise  notwithstanding.' 

The  following  constructions  have  been  held  uptm  this  statute. 
Fosui,  51.  t  Sect.  18.  First,  That  it  is  certainly  necessary  to  suggest  the 

4  blTAk  5»  aeveral  facts  and  requisites  in  the  act  on  Uie  roll,  in  order  to  ground 
O.  B.  iTSS.     '  •  prajer  f*ir  execution ;  for  they  are  the  several  steps  which  the 
p.  646.  p.  T7t.    act  requiretb  to  be  taken  by  the  crown,  in  order  to  bring  the  pri- 
soner under  an  attainder :  and  he  may  traverse  them  all,  and  the 
offender  will  not  be  affected,  unless  the  several  requisites  men- 
tioned in  the  act  have  been  complied  with  in  this  particular  case ; 

and 
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in  foar  leagues  of  the  coast  thereof;  who  is  hereby  required^ 
opoQ  such  offender  or  offenders  surrendering  him  or  themselves, 
to  oommit  him  or  them,  without  bail  or  mainprise,  to  the  county 
gaol,  or  to  the  gaol  or  prison  of  the  place  where  he  or  they  shall 
so  surrender,  to  the  end  that  he  or  they  may  be  forthcoming  to 
answer  the  offence  or  offences,  wherewith  he  or  they  shall  stand 
charged,  according  to  due  course  of  law ;  which  order  the  clerks 
of  his  majesty's  privy  council  shall  cause  to  be  forthwith  printed 
and  published  in  two  successive  London  Gazettes,  and  to  be 
"  forthwith  transmitted  to  the  sheriff  of  the  county  where  the  of-  Oixler  in  coon* 
**  fence  shall  be  committed,  if  the  same  shall  be  committed  in  cii  tobepsb. 
"  any  county;  and  if  the  offence  shall  not  be  committed  within  „u^'Sf^*" 
**  any  county,  but  within  the  limits  of  any  port  as  aforesaid,  or  riiff,&c.  who 
"  within  four  leagues  of  the  coast  of  any  part  of  Great  Britain,  *•'*  pnjclaim 
**  to  be  transmitted  to  the  sheriff  of  any  county  near  to  the  place     *  '*™** 
**  where  such  offence  shall  be  conmiitted ;  which  respective  sneriff 
"  shall,  within  fourteen  days  after  the  receipt  thereof,  cause  the 
'^  same  to  be  proclaimed,  within  the  hours  of  ten  in  the  morning 
and  two  in  the  afternoon,  in  the  market  places,  upon  the  respec- 
tive market  days  of  two  market  towns  in  the  same  county  in 
"  which,  or  near  to  the  place  where  such  offence  shall  have  been 
committed ;  and  a  true  copy  of  such  order  shall  be  affixed  upon 
.some  public  place  in  such  market  towns :  and  in  case  such  of-  offeoden  not 
^*  fender  or  offenders  shall  not  surrender  himself  or  themselves  surrendering 
"  pursuant  to  such  order  of  his  majesty,  his  heira  or  successors,  to  *'*?"*I^**u*^ 
''  be  made  in  council  as  aforesaid,  he  or  they  so  neglecting  or  re-  feions,  &c. 
"  fusing  to  surrender  himself  or  themselves  as  aforesaid,  or  escaping 
"  after  such  surrender,  shall,  from  the  day  appointed  for  his  or  their 
*^  surrender  ais  aforesaid,  be  adjudged,  deemed,  and  taken  to  be  con- 
"  victed  and  attainted  of  felony,  and  shall  suffer  the  pains  of  death 
as  in  cases  of  a  person  convicted  and  attainted  by  verdict  and 
judgment  of  felony,  without  benefit  of  clergy,  if  the  offence  be 
chained  to  have  been  committed  within  England  or  Wales,  or 
within  the  limits  of  any  of  the  ports  thereof,  or  within  four 
''  leagues  of  the  coast  thereof;  and  shall  be  adjudged,  deemed,  and 
**  taken  to  be  convicted  of  a  capital  crime,  and  shall  suffer  th^ 
pains  of  death,  and  confiscation  of  moveables,  as  in  case  of  a 
person  found  guilty  of  a  capital  crime,  and  under  sentence  for 
the  same,  if  the  offence  be  charged  to  have  been  committed  with- 
"  in  Scotland,  or  within  the  limits  of  any  of  tlie  ports  thereof,  or 
^'  within  four  leagues  of  the  coast  thereof;  and  that  it  shall  be  law- 
**  ful  to  and  for  the  court  of  king's  bench,  or  the  justices  of  oyer  King's  bench, 
"  and  terminer,  or  general  gaol  delivery,  or  great  sessions  for  the  &c.  to  awaid 
**  county  or  place  where  such  person  shall  be,  to  award  execution  V^^^'f^, 
**  against  such  offender  or  offenders,  in  such  manner  as  if  he  or  fenders  in  like 
they  had  been  convicted  and  attainted  in  the  said  court  of  king's  '"■°"*'?VL_ 
bench,  or  before  suck.justices  of  oyer  and  terminer,  oif  general  ^-^cted  in 
gaol  delivery,  or  great  sessions  respectively,  if  the  offence  be  the  said  court, 
charged  to  have  been  committed  within  England  or  Wales,  or  &c. 
within  the  limits  of  any  of  the  ports  thereof,  or  within  four 
leagues  of  the  coast  thereof;  and  that  it  shall  be  lawful  for  Ae 
court  of  justiciary,  or  the  lords  of  justiciary  in  their  circuits,  or 
the  judge  of  the  high  court  of  admiralty,  to  award  execution 
against  such  offender  and  offenders  in  such  manner  as  if  he  or 
VOL.  !•  'XX  **  *«y 
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"  gling  m  this  kingdonl ;  and  for  indemmrying  persons  who  have 
"  been  gutltj  of  offences  against  the  laws  of  the  customs  and  ex- 
"'  cise,  npon  the  temu  therein  mentioned ;'  it  shall  and  ma;  be 
"  lawful  for  such  justice,  if  he  thinks  fit,  instead  of  proceeding 
"  against  such  offender  according  to  the  provisions  of  this  act,  to 
"  commit  such  offender  to  the  county  gaol  until  the  next  quarter- 
"  sessions  of  the  peace ;  and  in  that  case  every  sudi  offender  ^all 
"  be  tried  and  punished  as  by  the  said  last  recited  act  is  directed, 
"  and  not  otherwise." 

t  Sect.  27.  By  24  Geo.  3.  c.  47-  s.  17.  "  And  for  the  speedy 
and  impartial  trial  of  any  offence,  which  by  this  act  is  declared  to 
^be  a  felony  or  misdemeanor,"  it  is  enacted,  "  That  every  such  of- 
'.'  fence,  in  case  the  same  shall  be  committed  within  England, 
"  Wales,  or  the  town  of  Berwick  upon  Tweed,  or  within  the  limits 
"  of  any  of  the  ports  thereof,  or  within  four  leagues  of  any  part  of 
"  the  coasts  thereof,  shall  and  may  be  inquired  of,  examined,  tried, 
"  and  detennined,  before,  any  court  or  courts  of  oyer  and  terminer, 
"  great  session,  or  gaol  delivery,  in  any  coun^  within  that  part  of 
"  Great  Britain  called  England,  or  the  dominion  of  Wales,  in  such 
"  manner  as  if  the  fact  had  been  actually  committed  within  such 
"  county ;  any  law,  usage,  or  custom,  to  the  contrary  in  any  wise 
"  notwithstanding." 

t  Sect.  28.  By  24  Geo.  3.  c.  47.  s.  18.  it  is  enacted,  "  That  in 
"  case  any  offence,  which  by  this  act  is  declared  to  be  a  felony  or 
".misdemeanor,  shall  happen  to  be  committed  in  that  part  of 
"  Great  Britain  called  Scotland,  or  within  the  limits  of  any  port 
"  thereof,  or  within  four  leagues  of  the  coasts  of  the  same,  inforroa- 
"  tion  of  such  offence  may  be  given  to  any  justice  of  the  peace, 
"judge  ordinary,  or  judge  admiral,  depute  or  substitute,  residing 
'"  nearest  the  place  where  such  offence  may  have  been  committed  ; 
"  who,  if  he  shall  see  cause,  may  and  shall  grant  a  warrant  for 
"  committing  the  person  or  perspns  complained  of  to  the  common 
"  gaol  of  the  coun^,  ci^,  borough,  or  place,  there  to  lie,  until  he 
"  IS  liberated  in  due  course  of  law ;  and  sudi  person  or  persons 
"  shall  and  may  be  tried  before  the  court  of  justiciary  or  circuit 
"  courts,  or  before  the  judge  of  die  high  court  of  admiralty  at 
"  Edinburgh;  or  in  case  the  offence  be  only  such  as  is  punishable 
'*  by  hard  labour  or  imprisonment,  the  same  may  be  tried  before 
"  thejudge  ordinary  of  the  county  or  place  where  die  warrant  was 
"  granted." 

t  Sect.  99.    By  24  Geo.  3.  c.  47.  s.  19.  it  is  further  enacted, 

"  That  where  any  person  or  persons  shall,  by  virtue  of  this  pre- 

«..  UU.U.  uc      "  '^"^  '"^'■'  ***  arrested  and  taken  before  any  one  of  his  majes^'s 

■dnuued  ta>  ImU,  "justices  of  the  peace,  for  any  offence  against  this  act  deemed  a 

wlUKMtrecog.    "  misdemeanor,  such  person  or  persons  snail  in  no  case  be  ad- 

"JJ^^'J^    "milled  to  bail,  unless  he  shall  first  enter  into  a  recognizance, 

"  with  two  sufficient  sureties,  to  his  majesty,  his  heirs  and  suc- 

"  cessors,  in  the  sum  of  two  hundred  pounds,  and  the  said  sureties 

"  in  one  hundred  pounds  each,  with  condition  that  such  person  or 

'  -"  persons  shall  appear  at  the  then  next  ensuing  court  of  oyer  and 

'"  terminer,  or  general  gaol  delivery,  or  great  sessions,  to  be  holden 

"  for  such  coun^  for  which  the  justice  before  whom  he  shall  be 

"  brought 


eh.  9Q.  Smu^Sng.  676 

and  if  ke  tninenedv  all  or  any  of  them*  the  onutprobtmdi  lies  upon 
the  caown;  for  this  is  not  oke  the  case  of  an  attainder  by  act  of 
parliament  in  which  the  facts  are  settled,  the  person  named^  and 
the  only  question  is,  whether  the  prisoner  is  the  identical  person 
attainted* 

t  Sect.  19.  Sboohdlt,  That  if  the  prisoner  would  take  ad-  Foster,  56. 
vantage  of  the  insuflSciency  of  the  suggestion,  tnz,  because  the 
names  of  the  mai^et-towns  at  which  it  is  enacted  the  offender  shall 
be  proclaimed  is  not  set  forth — he  must  demur.     He  cannot 
take  advantage  of  it  on  motion. 

t  Sect.  20.  Thirdly,  That  if  the  prisoner  pleads»  he  must  do  ^<»^*  ^^ 
it  imtanter  and  ore  temu,  as  is  done  in  indictments ;  for  there  can 
be  no  inconvenience  in  his  pleading  imtanter,  if  he  intends  to  put 
the  proof  of  all  the  matters  suggested  on  the  roll  upon  the  crown. 

t  Sect.  21.  Fourthly,  That  the  prboner  is  not  intitled  to  a  Foster,  56. 
copy  of  the  suggestion. 

t  Sect.  fi€.  Fifthly,  That  the  words, ''  near  to  the  place,"  are  Foster,  57. 
restrictive  of  the  sheriff ^s  power,  and  that  the  proclamation  must 
be  made  in  the  maricet-towns  near  the  place,  and  not  at  remote 
towns,  nor  at  towns  even  comparatively  remote ;  for  though  it  does 
not  mean  at  the  veiy  next  market-towns,  it  would  be  very  dan- 
gerous to  leave  matters  of  tliis  sort  to  the  discretion  of  the  sheriff 
merely. 

t  Sect.  23.  Sixthly,  That  the  proceedings  at  the  trial  shall  be 
in  the  same  form  and  manner  as  before  justices  of  gaol-deliveiy. 

t  Sect.  24.  Seventhly,  That  if  an  offender  be  arraigned  upon  ^^  ^JJJ^ 
a  suggestion  on  the  surrender  clause,  and  the  crown  should  after-  Bailey  Sesdons, 
wards  think  proper  to  proceed  against  him  by  indictment  on  the  i785. 
merits  of  the  case,  the  attorney-general  may  enter  a  nolle  prosequi 
on  the  record  of  the  suggestion. 

As  to  the  Third  Point,  viz.  In  what  county  the  offence  of 
smuggling,  8cc.  may  be  tried. 

t  Sect.  95.   By  IQ  Geo.  2.  c.  34.  s.  5.  '[  And  for  the  better  and  ^^^J)**"* 
more  impartial  tnal  of  any  indictment  or  information  which  shall  Attmndernotto 
be  founds  conunenced,or  prosecuted^  for  any  of  the  offences  made  effect  corruption 
felony  by  this  or  any  other  act  relating  to  the  revenues  of  customs  jJJJJ^^^f"'  *^' 
or  eicise/'  it  is  enacted,  '*  That  every  such  offence  shall  and  may 
be  inquired  of»  examined,  tried,  and  determined,  in  any  county 
within  that  part  of  the  kingdom  of  Great  Britain  called  England, 
**  in  such  manner  and  form  as  if  the  fact  had' been  therein  com- 
"  mitted :  provided,  that  no  attainder  for  any  of  the  offences  made 
"  felony  by  rirtue  of  this  act  shall  make  or  work  any  corruption 
"  of  Mood,  loss  of  dower,  or  forfeiture  of  lands  or  tenements.  ^^  oVvaiasA 

t  Sect.  «&    By  «4  Geo.  3.  c.  47*  a.  16.  it  ia  provided,  "  "^^^  ^^^^^^^ 
"  ia  case  any  penoa  shall  be  brought  befoie  any  justice  <rf   *J^  offeopi  ^»'^^* 
"  pcice,  being  charged  with  having  hindered,  opposed,  ^^*'^*^^!ii  ^*to^*  ^^ 
"  or  tssaulled,  an^jr  ^cer  of  the  navy >  cuatoms^  or  exdae,  oo»^*^*^^  ^^.  ^-  ^'  ^\ 
**  lo  this  act,  and  it  shall  appear  that  the  ofiCeMe  vndk  v*^^^**^*  ^  '^^^^•^ 
**  person  is  charged  Adls  within  the  proTiaiona  of  •»  »<^^  pas*^'^  ^^^  ^^x  «r»^ 
« the  niDeleeotli  year  of  his  majesty's  reiga*  luidtolMBd/  An  *<*    .^^e  •c*^***'*** 
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OFFENCES  AGAINST  THE  REVENUE.     Bk.  1, 


All  perions  who 
■ball  make  any 
mould,  &&  for 
making  such 
paper  as  afore- 
said. 


or  assist  in 
making  such 
paper,  &c. 


unless  appoint- 
ed by  the  com- 
missioners of 
excise. 


shall  suffer 
death  as  felons. 


Persons  coun- 
terfeiting per- 
mits, &C. 


time  to  ^me,  under  tlieir  respectire  hands  aiitl  seab^  for  tfiose 
purposes ;  and  as  well  the  said  paper  so  made,  as  also  the  said 
plate  or  plates  so  engraved  as  aforesaid,  shall  be  kept  by  such 
officer  or  officers  as  shall  from  time  to  time  be  appointed  by  the 
said  commissioners,  or  the  major  part  of  them  respectively,  for 
keeping  the  same :  and  the  officer  or  officers  to  be  appointed  for 
printing  permits  shall  not  print,  stamp,  or  mark  any  paper 
whereon  any  permit  or  permits  shall  be  given  or  granted  for  the 
removal  of  any  exciseable  commodity » but  on  the  paper  so  pro- 
vided as  aforesaid,  and  having  the  words  *  excise  office'  viuble 
in  the  substance  of  such  paper/' 

t  Sect.  2«  By  25  Geo.  3.  c.  70.  s.  9-  it  is  further  enacted. 
That  if  any  person  or  persons  whatsoever  (not  being  authorized 
by  the  respective  commissioners  of  excise  in  England  and  Scot- 
land so  to  do)  shall  make,  or  cause  or  procure  to  be  made,  or 
shall  knowingly  aid  or  assist  in  the  making,  or  without  being  au- 
thorized or  appointed  as  aforesaid,  shall  knowingly  have  in  his, 
her,  or  their  custody  or  possession,  without  lawful  excuse,  (the 
proof  whereof  shiall  lie  on  the  person  accused,)  any  frame,  mould, 
or  instrument,  for  the  making  of  paper,  with  the  w<Mrds  '  excise 
office'  visible  in  the  substance  of  such  paper;  or  shall  make,  or 
cause  or  procure  to  be  made,  or  knowin^lv  aid  or  assist  in  the 
making  any  paper  in  the  substance  of  which  the  words  '  excise 
office'  shall  be  visible;  or  if  any  person  (except  as  before  ex- 
cepted) 8hall>  by  any  art,  mystery,  or  contrivance,  cause  or  pro- 
cure the  said  words  *  excise  office,'  to  appear  visible  in  the  sub- 
stance of  any  paper  whatever;  or  if  any  person  or  persons 
whatever  (not  being  appointed  as  aforesaid)  shall  engrave,  cast, 
cut,  or  make,  or  shall  cause  or  procure  to  be  engraven,  cast,  cut, 
or  made,  any  plate  or  plates,  or  other  thing,  with  any  maik, 
stamp,  or  device  thereon,  in  imitation  of  or  to  resemble  any 
mark,  stamp,  or  device  made  and  used  by  the  direction  of  the 
said  commissioners  of  excise,  or  the  major  part  of  them  respec- 
tively, in  manner  as  aforesaid,  for  the  purpose  of  printing, 
stamping,  and  marking  of  the  paper  to  be  used  for  a  permit  or 
permits,  to  accompany  any  exciseable  commodity  or  commodii- 
ties  removing  or  removed  from  one  part  of  this  kingdom  to  any 
other  part  thereof,  in  pursuance  of  tne  directions  of  the  several 
statutes  requiring  such  permit;  every  person  so  offending  in 
any  of  the  cases  aforesaid,  and  being  thereof  lawfully  convicted^ 
shall,  for  such  offence,  be  deemed  and  adjudged  a  felon,  and 
shall  suffer  death,  as  in  cases  of  felony,  wiUiout  benefit  of 
clergy-"(l) 

t  Sect.  3.  By  23  Geo*  3.  c.  70.  s.  10.  it  is  further  enacted,. 
**  That  if  any  person  or  persons  whatsoever  shall  coimterfeit  or 
'^  forge,  or  cause  to  be  counterfeited  or  forged,  any  permit  for  the 
"  removal  of  any  exciseable  commodity  from  one  part  of  thia 
kingdom  to  any  other  part  thereof,  for  the  removal  of  which  a 
permit  or  certificate  is  by  any  act  or  acts  of  parliament  now 
in  fprce  required ;  or  if  any  person  or  persons  shall  knowingly 

"or 

•     (1)  lliis  clause  b  in  substance  re-enacted  by  stat.  5S  Geo.  S.  c.  14S.  s.  9. 
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*'  But  willi  any  lucli   exciseable    commodity  to  be  removed  or 

"  removed  aa  aforesaid ;  or  if  aaj  person  or  persoos  shall  fraudit- 

"  lently  alter  or  erase  any  penmt,  after  the  same  shall  have  been 

"  giveo  or  granted  by  the  proper  officer  of  excise ;  or  if  any  person 

"  or  p«rs<«8  ^lall  knowingly  or  willingly  publish  or  make  use  of 

"  any  such  permit  so  counterfeited,  for^d,  false,  untrue,   al- 

"  tered,or  erased  j  every  person  so  offending  shall,  (in  lieu  of  any 

"  former  penalty,)  for  each  and  every  such  offence,  forfeit,  and   .  ,,-  -^ 

"  lose  die  sum  of  five  hundred  pounds ;  which  forfeiture  shall  £500." 

"  and  may  be  prosecuted  in  any  of  his  majesty's  courts  of  record 

'*  at  Weetmiiuter,  or  in  the  court  of  exchequer  in  Scotland." 

-f-  Sect.  4.   By  93  Geo.  3.  c.  70.  s.  1 1 .  it  is  further  enacted,  Powitv  « tx- 
"  'That  if  any  officer  of  excise,  or  other  inland  duties,  shall  deliver  '^•'  pocen  de- 
"  out,  or  enffer  to  be  d^vered  out,  any  paper  having  the  words  ™J^^,J^ 
"  *  excise  office'  visible  in  the  substance  Uiereof,  either  before  or  Uprapeiij, 
"  after  the  stamp  or  mark,  so  to  be  provided  as  aforesaid,  shall  be 
"  prmtcd  thereon,  or  before  the  same  shall  be  filled  up,  agreea1>le 
"  to  the  request-note  brought  from  any  trader,  for  the  purpose  of 
"  having  a  permit  for  the  removal  of  tcxaa  exciseable  commodity; 
"  or  if  any  such  officer  shall  knowingly  give  or  grant  any  false  or  orgiandngfabe 
"  untrue  permit,  or  shall  make  any  f^se  or  uutrue  entry  in  the  P*™"'"-  *"=• 
"  coHUteipart  or  counterparts  of  any  permit  or  permits,  by  him 
"  given  or  granted  forthe  removal  of  any  exciseable  commodity  from 
"  the  stock  of  any  dealer  therein ;  or  shall  knowingly  and  willingly 
"  receive  or  take  any  exciseable  commodity  w^tsoever  into  the 
"  stock  of  any  such  dealer,  iKOUght  in  with  any  false,  forged,  or 
"  untrue  permit,  or  ^all  knowingly  permit  or  suffer  the  same  tO 
"  be  done,  directly  or  indirectly,  contrary  to  the  true  intent  and 
"  meaning  of  the  several  statutes  in  such  case  made  and  provided,        • 
"  eveiT  such  officer  so  offending,  being  thereof  lawfully  convicted, 
"  shall  be  adjudged  guil^  of  felony,  and  shall  be  transported,  in 
**  like  manner  as  other  felons  are  directed  to  be  transported  by 
"  the  laws  and  statutes  of  this  realm,  for  any  time  not  exceeding 
"  seven  years." 

3.  Tran^Kismg  Plate  Stampi, 

By  64  Geo.  3.  c  143.  s.  8.  it  is  declared  and  enacted,  "  That 
"  if  any  person  shall,  after  the  passing  of  this  act,  transpose  or  re- 
"  move,  or  cause  or  procure  to  be  transposed  or  removed,  from 
"  one  piece  of  wrought  plate  of  gold  or  silver  to  another,  or  to 
"  any  vessel  (Mr  ware  of  base  metal,  any  impression  made  with  any 
"  mark,  stanm,  or  die,  provided,  made,  or  used  by  or  under  the 
"  direction  of  the  said  commissioners  of  stamps,  or  by  or  under 
"  the  direction  of  any  other  person  or  persons  legally  authorized  in 
"that  behalf,  for  denoting  auy  duty  cu-  duties,  or  die  payment  of 
"  any  duty  or  duties,  granted  to  his  majesty  on  gold  or  silver  plate  ; 
"  or  shall  stamp  or  mark,  or  cause  or  i^ocure  to  be  stamped  or 
"  marked,  any  vessel  or  ware  of  base  metal  with  any  mark,  stamp, 
"  or  die,  which  shall  have  been  forged,  or  counteiiFeited  in  imita- 
"  tion  of  or  to  resemble  any  mark,  stamp,  or  die,  so  provided, 
"  made,  or  used  aa  aforesaid }  or  shall  sell,  exchange,  or  exppse 


"  upoa  the  impression  of  any  forged  or  counterfeited  mark,  slwnp, 
"  or  die,  for  denotiDg  any  such  duty  or  duties,  or  the  payment  of 
"  any  uiich  duty  or  duties,  or  any  forged  or  counterfeited  iin[H«s- 
"  sion  of  any  mark,  stamp,  or  die,  bo  provided,  made,  or  used  as 
"aforesaid,  or  any  impression  of  any  such  mark,  stamp,  or  die, 
"  which  shall  have  been  tmnsposed  or  removed  from  any  otber 
"  piece  of  plate  as  aforesaid,  knowing  the  same  respectively  to  be 
"  forged  or  counterfeited,  or  transposed  or  removed  as  aforesaid; 
"  or  shall  wilfully  and  without  lawful  excuse  (die  procrf  whereof 
"  shall  lie  on  the  person  accused)  have  or  be  possessed  of  any  sudi 
"  forged  or  counterfeited  mark,  stamp,  or  die,  for  denoting  any  sudi 
"  duty  or  duties,  or  the  payment  thereof;  everyperaon  soofiiend- 
"  ing,  and  being  thereof  convicted,  shall  be  adjudged  guilty  of  feb^ 
"  ny,  and  shall  suffer  death  as  a  felon,  without  benefit  of  clergy." 

4.  Perjuries  relative  to  the  Revenue  of  Excise. 

By  46  Geo.  3.  c.  1 12.  it  is  recited,  "  That  by  several  acta  re- 
lative to  his  majesty's  duties  of  excbe,  oaths  are  required  to  be  ' 
taken  in  manner  therein  mentioned;  and  it  is  expedient  to  make 
such  provisions  as  is  hereinafter  mentioned,  for  the  punishment 
of  persons  wilfully  taking  a  i^se  oath,  in  any  of  the  cases  in  which 
an  oath  is  by  any  such  act  directed  or  required  to  be  taken;"  it 
then  enacts,  "  That  from  .and  after  tlie  passing  of  this  act,  any 
"  person  or  persons  «4io  shall  be  convicted  of  wilfully  taking  a 
"  false  oadi,  m  any  of  the  cases  in  which  an  oath  b  by  any  act  or 
"  acts  of  parliament  relating  to  the  duties  of  excise  directed  or 
"  required  to  be  taken,  shall  be  liable  to  the  pains  or  penalties 
"  to  which  persons  are  liable  for  wilful  and  corrupt  pegury." 
5.  Embezzlement  <if  Public  Money  by  Collectort,  irt. 

The  statute  50  Geo.  3.  c.  59'  intituled,  "  An  act  for  more 
effectually  preventing  embezzlement  of  money  or  securities  for 
money  belonging  to  uie  public,  by  any  collector,  receiver,  or  other 
person  entrusted  with  the  receipt,  care  or  management  thereof;" 
recites,  that  "  It  is  most  expedient  that  due  provision  should  be 
made  more  effectually  to  prevent  the  embezzlement  of  money  or 
securities  for  money  belonging  to  the  public,  by  any  collector. 
receiver,  or  other  officer  entrusted  with  die  receipt,  custody  or 
management  thereof;"  and  then  enacts,  "  That  if  any  peison  or 
"  persons  to  whom  any  money  or  securities  for  money  dull  be 
"  issued  for  public  services,  shall,  from  and  after  the  pusing  of 
"  this  act,  embezzle  such  money,  or  in  any  mani>»  liauduleBtty 
"  apply  the  same  to  his  own  use  or  benefit,  or  for  any  purpoae 
"  whatever,  except  for  public  services,  every  sudi  peraou  so  omtid-' 
"  ing,  and  being  thereof  duly  convicted  according  to  law,  in  any 
"  part  of  the  United  Kingdom,  shall  be  adjudged  guilty  of  a  mi»- 
'4'  demeanor,  and  shall  be  sentenced  to  be  transported  beyond  the 
"  sea,  or  to  receive  such  other  punishment  as  may  by  law  be  in- 
"  flicted  on  persons  guilty  of  misdemeanors,  and  as  Uie  court  before 
"  which  such  offenders  may  be  tried  and  convicted  sball  acyud^." 

"  If  any  such  officer,  collector,  or  receiver  so  entrusted  with  the 
"  teceipt,  custody,  or  management  of  any  part  of  the  public  rev&- 


"  the  balmnces  of  money  in  his  handa,  or  under  his  controul,  such 
"  officer,  collector,  or  receiver  ao  offending,  and' being  thereof  con- 
"  victed,  shall  be  adjudged  guilty  of  a  misdemeauor,  and  shall  be 
"  adjudged  to  suffer  the  punishment  of  fine  and  imprisonment,  at 
"  the  discretion  of  the  court,  and  be  rendered  for  ever  incapable 
"  of  holding  or  enjoying  any  office  under  the  crown." — -Sect.  2. 


CHAP.  XXXI. 
OFFENCES  AGAINST  THE  PUBLIC  HEALTH. 

Offences  against  the  public  health  may  be  committed, 

1.  By  selling  unwholesome  provisions,  unfit  for  die  food  of 
man. 

^.  By  spreading  die  infection  of  the  plague. 

S.  By  neglect  or  disobedience  of  the  quarantine  taws,  which 
are  intentled  to  prevent  the  introduction  of  disease  from  foreign 
andinCected  parts. 

1.  Sellifig  umokoletome  Provisions. 
litis  is  clearly  an  indictable  offence  at  common  law,  (a)  and  (a)E.P.C. 
with  a  view  to  secure  the  public  health  from  suffering  by  adulter-  yo^co^^  is 
ated  food,  a  variety  of  statutes  have  at  different  penoda  been 
passed ;  for  many  of  whidi  see  a  former  division — Respectmg  the 
Regulatioo  of  Provisions,  under  the  head  of  "  Monopoly."  (1) 

2.  Spreading  the  Plague. 

fSect.  I.  By  1  Jac.  I.e.  31.  s.  7.  it  is  enacted,  "That  if  any  AoinlKtedper- 
"  person  or  persons  infected  with  the  plague,  or  being  or  dwelling  «<»  «™n»"<l«' 
"  in  any  hoase  infected,  shall  be  by  the  mayor,  baiiins,  constable,  honMTduobej- 
"  or  odier  head  officer  of  any  city,  borough,  town  corporate,  pri-  eth. 
"  viteged  place  or  market  town,  or  by  any  justice  of  peace,  con- 
"  stable,  headborough,  or  other  officer  of  the  coun^,  (if  any  audi 
"  infection  be  out  of  any  dty,  borough,  town  corporate,  privileged 
"  place,  or  market  town,)  commanded  or  appointed  as  aforeaaid, 
"  to  keep  his  or  their  house,  for  avoiding  of  further  infection,  and  ' 
' "  shall  notwithstanding  wilfully  and  contemptuously  disobey  such 
"  directitm  and  appointment,  offering  and  attempting  to  break 
-"  out  and  go  abroad,  and  to  resist,  or  going  abroad  and  restating 
"  euch  keepers  or  watchmen  as  shall  be  appointed,  as  aforesaid, 
"  to  see  them  kept  in ;  that  then  it  shall  be  lawful  for  such  wafech- 
"  men  with  violence  to  enforce  them  to  keep  their  houses ;  and  if 
"  any  hurt  come  by  such  enforcement  to  such  disobedient  per- 
"  SOTU,  that  then  the  said  kettpere,  watchmen,  and  any  odier  tneir 

"  assistants, 
(1)  Ste  Ibe  cue  of  A.  lb  Ticie,  dMk,  p.  3» 


"  trarf  to  such  commandntent,  willully  and  contemptuously  go 
"  abroad,  and  shall  coiiver»e  in  compuiy,  having  any  infectious  sore 
"  upon  him  uncured,  that  then  suoi  person  and  persons  shall  be 
"  taken,  deemed,  and  adjudged  as  a  felon,  and  to  suffer  pains  of 
"  death,  as  in  case  <tf  f^ony :  but  if  such  person  shall  not  have 
"  any  such  sore  found  about  him,  (hen  for  his  said  offence  to  be 
"  punished  as  a  vagabond  in  all  respects  should  or  ou^t  to  be, 
"  by  the  statute  made  in  the  nine-and-thirtieth  year  of  the  reign 
"  of  our  late  sovereign  lady  Queen  EHzabetk,  for  the  punishment 
"of  rogues  and  vagabonds  ;  and  further,  to  be  bound  to  hia  or  their 
"  good  behaviour  for  one  whole  year."(S) 

S.  Quarimtitte. 

The  statutes  of  45  Geo.  3.  c.  10.  and  46  Geo.  3.  c.  98.  regM- 
late  the  performance  <^  quarantine  in  cases  of  ships  and  persona 
coming  from  infected  places.  The  stat.  45  Geo.  3.  c.  10.  directs 
what  snips  shall  be  liable  to  perform  quarantine;  and  sect.  10.  en- 
acts, "That all  ships, See.  coming  friHn,  or  having  toudied  at,  an j 
"  place  from  whence  hb  majesty,  his  heirs,  £cc.  shall  liave  ai^udged 
"  and  declared  it  probable  that  the  plague,  or  any  other  infectious 
"  disease,  highly  injurious  to  the  health  of  his  majesty's  subjects, 
"  may  be  brought ;  and  all  vessels  receiving  persons  or  goods  front 
"  such  vessels  are  to  perform  quarantine."  And  by  order  in  coun- 
cil, certain  goods  also  which  are  supposed  to  have  the  property 
of  retaining  infection  may  be  made  subject  to  quarantine;  and  in 
order  to  greater  precaution,  certain  olhcers  are  authorized  to  go 
off  to  any  ship  approaching,  and  to  examine  the  c^tain  as  to  the 
state  of  the  health  of  those  oo  board,  S(c. ;  and  the  master  giviBg 
false  answers  to  such  interrogatories  is  to  pay  a  featity  of  ,£200. 
By  sect.  19.  "  In  case  it  shall  appear,  upon  sadi  examiiiatioD 
"  or  otherwise,  that  such  ship  or  vessel  is  under  such  circumstances 
"  as  shall  render  it  liable  to  perform  quarantine,  and  that  the  port 
"  or  place  where  it  so  arrives,  or  at  which  it  attempts  to  enter,  as 
"  aforesaid,  is  not  the  port  or  place  where  it  ought  so  to  perform 
"  quarantine,  in  such  case  it  shall  and  may  be  Uwful  to  and  for 
"  die  officers  of  any  of  his  majesty's  ships  tA  war,  or  of  any  of  his 
"  majesty's  forts  or  garrisons,  and  all  other  his  majesty's  officers, 
"  npon  notice  th&Eof  given  to  them,  or  any  of  then  respectively, 
"  and  to  and  for  any  oQier  person  or  persons  wIkmq  they  shall  c^ 
."  to  their  aid  and  assistiuce,  and  such  officers  and  other  persons 
"  are  hereby  required  to  oUige  such  ship  or  vessel  to  go  and  re- 
"  pair  to  such  place  a*  bath  been  or  shall  be  appointed  for  per- 
"  fonnance  of  quarantine,  and  to  use  all  necessBry  means  for  that 
"  purpose,  eidwr  by  firing  of  guns  upon  such  ^p  or  vessel,  m  by 
"  any  other  kind  of  necessary  force  whatsoever ;  and  in  case  van 

"  sucn 
(t)  This  ofleac^,  bj  the  blessing  of  PioTidence,      Cliarles  the  Second.    TW  Vstor;  of  (hat  plajrne. 
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"  such  tfaip  or  vessel  shall  oome  fram^  or  skaU  ha^e  touched  at, 
«•  any  phoe  infected  by  the  pb^^ue,  or  other  such  infectious  dis<^ 
ease  or  distemper,  as  aforesaid^  or  shall  have  any  person  on 
board  actually  infected  with  the  plague,  or  such  other  infectious 
**  disease  or  distemper  as  aforesaid ;  and  the  commander,  master, 
**  or  other  person  having  charge  of  such  ship  or  vessel,  knowing 
that  the  place  from  whence  he  came,  or  at  which  he  had  touched, 
as  aforesaid,  was  infected  with  the  plague,  or  such  other  infectious 
disease  or  distemper,  or  knowing  some  person  on  board  to  be 
actually  infected  viritihi  die  plague,  or  such  o&er  infections  dis- 
ease or  distemper,  as  aforesaid,  shall  refose  or  omit  to  disdose 
die  same  upon  such  examination,  as  aforesaid,  or  shall  wiUbllv 
omit  to  hoist  the  signal  hereinbefore  directed,.to  denote  that  his 
ship  or  vessel  is  liable  to  the  performance  of  quarantine,  at  the 
*'  times  and  on  Ate  occasions  hereinbefore  directed  with  respect  to 
''  die  same,  such  commander,  master,  or  odier  person  having  the 
''  charge  of  such  ship  or  vessel,  shall  be  adjudged  guilty  of  felony^ 
"  without  benefit  of  clergy  .** 

Stat*  46  Geo.  3.  c.  98.  s»  1.  directs,  **  That  every  commander, 

^*  &c.  of  any  ship.  Sic.  having  the  plague  or  other  infectious  dis- 
temper aboard,  whenever  he  meets  another  riiip  at  sea,  or  shall 
be  within  four  leagues  of  the  coast  of  Great  Britain,  Jersey, 
Guernsey,  Aldemey,  or  Sark,  shall  hoist  a  certain  specified 
signal,  aiiid  keep  die  same  hoisted  while  the  other  ship  re- 
mains in  si^ht,  or  he  is  within  the  limited  distance  of  the  coast, 

*'  until  he  amves  at  the  port  where  he  is  to  perform  quarantine ; 

*^  on  feilure  whereof  every  such  master,  &c.  shall  forfeit  and  pay 

**  for  every  such  offence  the  sum  of  c£200." 

By  the  former  act  of  45  Geo.  3.  c.  10.  die  neglect  to  hoist  the 
signal  is  felony  without  benefit  of  clergy ;  it  shoidd  seem  that  that 
part  of  the  act  is  repealed  by  the  clause  d>ove  stated  in  the  present 
act  of  46  Geo.  3.  c.  98. 

By  stat.  45  Geo.  3.  c.  10.  s.  21.  Every  commander  or  other  per- 
son quitting  a  ship  liable  to  perform  quarantine,  on  board  which 
the  plague,  &c.  shall  not  have  appeared,  before  quarantine  duly 
performed,  unless  by  license,  as  directed  bv  the  act,  or  not  causing 
the  ship  to  be  conveyed  in  due  time  to  where  she  is  appointed  to 
perform  die  quarantine,  is  to  forfeit  £500. 

**  And  if  any  penon  coming  in  any  ship  or  vessel  liable  to  pep- 
form  quarantine  (or  any  pilot  or  other  pereon  going  on  board  the 
same,  either  before  or  after  the  arrival  of  swm  ship  or  vessel  at 
any  port  or  place  in  Great  Britain,  or  the  islands  aforesaid)  shall, 
either  before  or  after  such  arrival,  quit  such  ship  or  vessel,  by 
going  on  shore  in  any  port  or  place  in  Great  Britain,  or  the 
islands  aforesaid,  or  by  going  on  board  an^  other  ship»  vessel^  or 
boat,  with  intent  to  go  on  shore»  as  aforesaid,  before  suck  ship  or 
vessel  so  liable  to  quarantine,  as  aforesaid,  shall  be  regukrty  dis- 
charged fr<Mn  the  performance  thereof;  it  shall  and  may  be  law- 
ful for  all  persons  whatsoever,  by  any  Idnd  of  necessary  force,  to 
compel  such  pilot  or  other  person  so  quitting  such  ship  or  vessel 
liabk  to  quarandne,  as  aforesaid,  to  return  on  board  the  same;' 
and  every  such  pilot  or  other  person  so  quitting  such  skip  or 

vessel. 
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vesseU  80  liftUe  to  quarantiiie^  shall  for  every  such  offence  suffer  . 
imprisonment  for  the  space  of  six  months,  and  shall  forfeit  and 
pay  the  sum  of  ^200." 

By  sect.  23.  reciting^  **  That  refractory  behaviour  in  persons 
liable  to  perform  quarantine  may  be  attended  with  great  danger 
to  his  majesty's  subjects,  it  is  enacted,  **  That  all  persons  liable 
**  to  perform  quarantine,  and  all  persons  having  had  communica- 
**  tion  or  intercourse  with  them,  whether  in  ships  or  a  lazaret,  shall 
**  be  subject  to  the  orders  of  the  superintendant  of  quarantine,  or 
**  his  assistant,  or  to  other  officers  therein  named,  who  are  to  com- 
pel all  persons  and  goods  liable  to  perform  quarantine ;  and  if 
any  person  or  persons  liable  to  perform  quarantine,  as  aforesaid, 
or  any  person  or  persons  having  had  any  intercourse  or  commu- 
*'  nication  with  him,  her,  or  them,  shall  wilfully  refuse  or  neglect 
*'  to  repair  forthwith,  when  required  and  directed  so  to  do  by  such 
**  officer  as  aforesaid,  to  the  said  lazaret,  ship,  vessel,  or  place 
duly  appointed  in  that  behalf,  or  having  been  placed  in  the  said 
lazaret,  ship,  vessel,  or  place,  shall  escape,  or  attempt  to  escape, 
out  of  the  same  before  quarantine  duly  performed,  it  shall  and 
may  be  lawful  to  and  for  the  said  quarantine  officers,  and  also 
*^  the  watchmen,  and  other  persons  appointed  to  see  quarantine 
performed,  and  each  of  them,  and  Uiey  are  hereby  respectively 
required,  by  such  necessary  force  as  the  case  shall  require,  to 
compel  every  such  person  refusing  and  neglecting,  as  aforesaid, 
*'  and  every  such  person  so  escaping,  or  attempting  to  escape,  as 
aforesaid,  to  repair  or  return  to  such  lazaret,  ship,  vessel,  or 
place,  and  also  every  person  actually  escaping  as  aforesaid,  shall 
be  adjudged  guilty  of  felony,  and  suffer  death  as  in  cases  of 
felony^  without  benefit  of  clergy." 

By  sect.  30.  '^  If  any  person  shall  knowingly  and  wilfully  forge 
or  counterfeit,  or  procure  to  be  forged  or  counterfeited,  any  cer- 
tificate directed  and  required  to  be  granted  by  this  act,  or  shall 
publish  as  true  any  such  forged  or  counterfeited  certificate, 
knowing  the  same  to  be  forged  or  counterfeited,  he  or  she  shall 
be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  cases 
of  felony,  without  benefit  of  clergy." 

The  fifth  section  of  stat.  46  Geo.  3.  c.  98.  repeals  so  much  of 

the  Stat.  45  Geo.  3.  c'  10.  as  relates  to  die  certificate  and  proof 

of  opening  and  airing  such  goods,  &c.  as  are  liable  to  quarantine, 

and  establishes  neyir  regulations  with  respect  thereto,  and  the 

giving  certificates  in  relation  thereof;  and  then,  by  sect.  8.  enacts, 

**  That  if  any  person  shall  knowingly  and  wilfully  forge  or  coun- 

**  terfeit,  interline,  erase  or  alter,  or  procure  to  be  forged  or  coiin*- 

**  terfeited,  interlined,  erased,  or  altered,  any  certificate  directed 

or  required  to  be  granted  by  any  order  of  his  majesty,  his  heirs. 

Sic.  in  council,  now  in  force,  or  hereafter  to  l>e  made,  touching 

quarantine  and  the  prevention  of  infection,  or  shall  publish  as 

true  any  such  forged  or  counterfeited,  interlined,  erased,  or 

altered  certificate,  knowing  the  same  to  be  forged,  8lc.  or  shall 

''  knowingly  and  wilfully  utter  and  pubUsh  any  such  certificate 

'f  with  intent  to  obtain  die  elSect  of  a  true  certificate,  to  be  given 

^.  thereto,  knowing  the  contents  of  such  certificate  to.be  false,  he 
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or  she  shall  be  adjadged  guilty  of  felony,  and  shall  suffer  death 
as  in  cases  of  felony,  without  benefit  of  clergy/' 

By  45  Geo.  3.  c.  1.  s.  31.  it  is  enacted,  **  If  any  person  shall 
land  or  unship,  or  shall  move  in  order  to  the  landing  or  unship- 
ping thereof,  any  goods,  wares,  or  merchandize,  packets,  pack- 
ages, baggage,  wearing  apparel,  books,  letters,  or  any  other 
'^  articles  whatever,  from  on  board  any  ship  or  vessel  liable  to  per-. 
*'  form  quarantine  as  aforesaid,  or  shall  knowingly  receive  the 
**  same  after  they  have  been  so  landed  or  unshipped,  every  such 
."  person  shall  forfeit  and  pay  a  sum  not  exceeding  the  sum  of 
'*  500/.;  and  if  any  person  or  persons  shall  clandestinely  carry,  or 
*'  shall  secrete  or  conceal  for  the  purpose  of  carrying,  any  letters, 
**  goods,  wares,  or  merchandize,  or  other  articles  as  aforesaid,  from 
**  any  ship  or  vessel  actually  performing  quarantine,  or  from  the 
'*  lazaret  or  other  place  where  such  goods,  wares,  merchandize, 
"  or  other  articles  as  aforesaid,  shall  be  performing  quarantine, 
''  every  such  person  so  offending  as  last  aforesaid  shall  be 
"  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of 
**  felony,  without  benefit  of  clergy." 

By  sect.  37*  All  persons  making  false  answers  on  oath  to  inter- 
rogatories required  by  the  act,  or  procuring  other  persons  to  do 
so,  shall  be  deemed  to  be  guilty  of  and  shall  be  liable  to  be  pro- 
secuted for  wUful  and  corrupt  perjury,  or  subornation  of  wilful 
and  corrupt  perjury,  as  the  case  may  be,  and  shall  suffer  the 
pains,  penalties,  and  punishments  of  the  law,  in  such  case 
respectively  made  and  provided. 

By  sect.  39.  No  attainder  by  virtue  of  this  act  is  to  work  corrup- 
tion of  blood  or  forfeiture. 

By  sect.  42.  All  offences  against  this  act,  whether  committed  on 
land  or  at  sea,  may  be  tried  in  any  county  within  England  or 
Scotland,  or  in  the  proper  courts  of  the  Islands  of  Guernsey, 
Jersey,  Aldemey,  Sark  or  Man,  respectively. 


CHAP.  XXXII. 

OFFENCES  AGAINST  THE  PUBLIC  ECONOMY. 

1.  Bigamy. 

2.  Clandestine  and  irregular  Marriages. 

3.  Vagrancy 

4.  Nuisances. 

5.  Gaming. 

1 .  Bigamy. 

By  1  Jac.  1.  c.  1 1.  it  is  recited,  '*That  divers  evil  disposed  per-  Felony  to  many 
sons,  being  married,  run  out  of  one  county  into  another,  or  mto  l^^^ 

places 
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Uie  former  befiig  plAcefl  wkeie  th^jT  w^  vot  knowiij.  and  there  become  to  be  married^ 

i^Ed^'6  c  It.    "*^***g  another  busbaod  or  wife  living,  to  the  great  diBhonour  of 

1. 16.*  '       '    God,  and  utter  undoing  of  divers  honest  men's  children,  and 

5  lost.  88.         Others  ;**  and  enacted,  '*  That  if  any  person  or  persons  within  his 

€ro  C  "  461.    **  nia|C8ty*8  dominions  of  England  and  Wales,  being  married,  or 

m^rdhtou  *   '*  which  hereafter  shall  marry,  do  marry  any  person  or  persons, 

Keiy.  79. 81).     «  the  formcT  husband  or  wife  being  alive ;  that  then  every  such 

6^^*^  ^     "  offence  shall  be  felony,  and  the  person  and  persons  so  offend- 

**  hig  shall  suffer  death  as  in  cases  of  felony;  and  the  party  and 

"  parties  do  offending  shall  receive  such  and  die  like  proceeding, 

**  trial,  and  execution,  in  such  county  where  such  person  or  per- 

'^  sons  shall  be  apprehended,  as  if  the  offence  had  been  committed 

'*  in  such  county  where  such  person  or  persons  shall  be  taken  or 

•*  apprehended." 

To  what  persons      <Sccf.  2.   By  1  Jac,  1.  c*  11.  8«  d.  it  is  provided,  ''  That  this 

this  statute  shull  «  ^^f^  j^j^  g^y  tjiji^j  therein  cont^nedy  shall  extend  to  any  person 

^  CI  u  .       ^^  ^^  persons  whose  husband  or  wife  shall  be  continually  remain* 

**.  mg  beyond  the  seas  by  the  space  of  seven  years  together,  or 

''  whose  husband  or  wife  shall  absent  him  or  herself  the  one  from 

the  other  by  the  space  of  seven  years  together,  in  any  parts 

within  his  majesty  s  domitiions,  the  one  of  them  not  knowing 

the  other  to  be  living  within  that  time.** 

Sect^  3.  By  1  Jac.  1.  c.  11.  s.  3.  it  is  also  provided,  **  That 
this  act;  nor  any  thing  herein  contained,  shall  extend  to  any 
perscm  or  pei^sons  that  are  or  shall  be  at  tbe  time  of  such  mar- 
riage divorced  by  any  sentence  had  or  hereafter  to  be  had  ia 
the  ecclesiastical  court ;  or  to  any  person  or  persons  where  the 
former  marriage  hath  been  or  hereafter  shall  be,  by  sentence  in 

**  the  ecclesiastical  court,  declared  to' be  void  and  of  no  effect; 

''  nor  to  any  person  or  persons  for  or  by  reason  of  any  former 

**  marriage  had  or  made^  or  hereafter  to  be  had  or  made,  within 

**  age  of  consent." 

-No  corruption  5^^^  4.  By  1  Jac.  I.  c.  11.  8.  4.  it  is  also  provided,  "  That 
dowlwTorShc-  '*  "^  attainder  for  this  offence,  made  felony  by  this  act,  shall 
ritance.  ''  make  or  work  any  corruption  of  blood,  loss  of  dower,  or  disin- 

''  herison  of  heir  or  heirs.'' 

In  the  construction  of  this  statute  it  has  been  holden : 

1  Hale,  69S.  '  Sect,  5,  First,  That  not  only  those  who  are  divorced  a  vinculo 
Ke\*^t7*  ^''^^^^'^^^f  b^^  ^^^^  those  who  are  divorced  only  i  mema  et  thoro 
C.6ir.46i,.  caus&  odulterii  or  savitia  are  within  the  exception  in  this  statute, 
462.  notwithstanding  there  be  not  the  word  '*  divortiamus/*  but  only 

the  word  ''  $eparamus,'*  in  the  sentence :  because  the  statute, 
being  penal,  shall  be  construed  favourably,  and  such  separations 
are  taken  for  divorces  in  common  understanding. 

9  Inst  89.  Sect.  6.  Secondly,  Where  either  of  the  parties  were  within 

i5'  ^^''  ^^'  ^^^  *8®  ^f  consent  at  die  time  of  the  first  marriage,  that  not  only 
Co.  Lit  79.       ^^^^  person  as  was  within  such  ase,  but  also  the  other  who  was 

above  it,  is  within  the  exception  of  the  statute,  because  the  power 
of  disagreeing  to  such  marriage  is  equal  on  both  sides. 

1  SJufJf'  ^^^  ''•  Thirdly,  That  if  the  first  marriage  were  beyond  sea, 

Kel^,  80.  and 
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ftttd  Ike  latter  in  England,  Ae  paftjr  majr  be  indicted  for  il  here^ 
because  it  is  the  latter  marriage  that  makes  the  offeisee ;  but  if 
the  first  marriage  were  in  England,  and  the  latter  beyond  sea,  it 
is  said  that  tbe  offender  cannot  be  indicted  here ;  sed  qunsre^  whj 
not  i  Because  the  apprehension  to  be  legal  must  be  fotinded  on 
a  previous  offence,  but  the  party  has  committed  no  offence 
against  the  law  of  England  by  a  marriage  in  a  foreign  country  ( 
for  the  words  of  tlie  statute  are,  '*  That  the  parties  so  offending 
**  shall  receive  such  and  the  like  proceeding,  trial,  and  execution, 
^'  in  such  county  where  such  person  or  persons  shall  be  appre^ 
'*  bended,  as  if  the  offence  had  been  committed  in  such  county 
*'  where  such  person  or  persons  shall  be  taken  or  apprehended." 

t  Sect,  8.  Fourthly,  That  the  first  and  true  wife  cannot  be  i  Hale,  692. 
admitted  to  give  evidence  against  her  husband;  and  this  rule  has 
been  so  strictly  taken,  that  even  an  affidavit  to  postpone  the  trial, 
made  by  the  first  wife,  has  been  rejected ;  but  it  is  agreed,  that  ^,^173^ 
the  second  woman  is  a  competent  witness,  even  to  prove  the  mar-  1  Hale,  699. 
riage,  for  she  is  not  his  wife  so  much  as  de  facto, 

t  Sect,  9.  FiWHLY,  That  on  the  trial  of  this  offence,  a  mar-  jf orris ».  Mfl- 
riage  in  fact  must  be  proved,  for  that  neither  acknowledgment,  ler, 
nor  cohabitation,  nor  reputation,  nor  the  production  of  articles  *  ®""*  *^^^' 
between  the  parties  for  settling  the  estate  between  them  as  man 
and  wife,  nor  even  the  confession  of  the  parties,  are  sufficient  to 
maintain  an  indictment  on  this  statute. 

t  Sect,  10.  Sixthly,  That  the  evidence  necessary  to  prove  a  MoitU»o.MU- 
marriage  in  fact  is  the  production  of  the  register,  pursuant  to  the  ^^^* 
statute  26  Geo.  2.  c.  SS.  s.  14.  or,  if  that  be  lost  or  cannot  be  *       "  ^*^- 
bad,  by  the  vw&  voce  testimony  of  some  person  who  was  present 
at  the  celebration  of  the  marriage.  (1) 

t  Sect,  1 1 .  Seventhly,  That  a  sentence  obtained  in  the  spiri-  Dnchess  of 
tual  court,  in  a  suit  of  jactitation,  does  not  preclude  the  prose-  ^'^•*2°''^1'*' 
cutor  from  proving  a  marriage  between  the  same  parties  on  an  ^^  *•  '• 
indictment  for  bigamy;  for  if  even  such  a  sentence  were  prifTid 
facie  evidence,  it  might  be  avoided  by  shewing  that  it  was  obtained 
by  fraud. 

2.  Clandestine  and  Irregular  Marriages, 

Marriage,  as  the  most  important  of  all  civil  contracts,  has  in 

christian 


(1)  This  rating  aeenu  however  to  be  shaken  by 
a  auhseanent  case  of  R.  v.  Tnimnn,  who  was  tried 
at  the  rfottiiighani  Spring  Asstaes,  l795.     The 

Sritoner  was  indicted  for  that  he  having  married 
faiy  Rnssel,  spinster,  at  Ragan,  in  Scotland, 
afterwards  married  Jane  Cass,  his  foimer  wife  beine 
still  living.  A  witness  proved  that  the  prisoner  had 
€0balHtcd  with  Mary  Ruasd  aa  his  wife,  and  had 
often  acknowledged  to  the  witness  that  he  had 
married  her  in  Scotland,  and  to  back  his  assertion 
he  once  shewed  witness  a  paper,  (which  the  priso- 
ner not  having  prodnced  purtnant  to  notice  given 
bira  for  that  purpose)  a  copv  of  it  was  proved*  It 
purported  to  be  a  proceeding,  before  a  coart  in 
Scotland,  by  which  the  prisoner  was  tried  for  having 
conttacUid  marriage  with  Mary  Russel  in  an  uii- 


orderly  manper  against  the  rules  of  the  Kirk. 
Upon  a  question  reserved  for  the  judges  whether 
this  was  sufficient  evidence  of  the  first  marriafle, 
they  held  that  it  was ;  for  it  did  not  rest  uponUie 
bare  acknowledgment  of  the  prisoner,  but  the  de- 
fendant had  iMidLed  his  assertion  by  producing  a 
proceeding  in  court  which  verified  it  One  of  the 
jadgei  observed,  there  was  a  distinction  in  the 
acknowledgment  of  a  marriage  between  this  case 
and  in  an  action  for  criminal  conversation.  In  the 
latter  case  the  acknowledgment  of  the  plaintiff  that 
he  was  married  was  no  endeoctf  against  the  defen- 
dant And  the  acknowledgment  of  the  defendant 
that  the  plaintiff  was  roamed  was  an  acknowledg- 
ment of  a  fact  not  within  his  own  knowledge. 
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christian  conntries  always  been  acoompanied  by  the  M^enttities 
of  religion^  and,  except  by  special  dispensation  from  ecclesiastical 
authority,  authenticated,  by  the  ceremony  being  performed  in^acie 
ecclesia.    But  certain  irregularities  baviQg  grown  up  occasioned' 
the  statute  of  !B6  Geo.  2.  c.  S3,  which,  after  reciting  that  many 
persons  did  solemnize  marriage  in  prisons  and  other  places  with- 
out publication  of  bans  or  license  of  marriage  first  had  and  ob- 
tained, enacted  certain  regulations  upon  these  subjects,  and  made 
it  a  felony  subject  to  fourteen  years  transportation  for  any  one  to 
solemnize  mmriage  in  any  other  place  than  a  church  o^  public 
chapel.    This  act  continued  in  force  until  the  3  Geo.  4.  c.  75. 
which  repealed  many  of  the  provisions,  and  enacted  other  regu- 
lations in  lieu  thereof;  this  latter  act  was  also  repealed,  together 
with  the  26  Geo.  2.  the  next  session,  by  stat.  4  Geo.  4.  c.  17.  and 
another  act  passed  at  the  same  session  of  parliament,  enacting 
other  regulations — repealing  26  Geo.  2.  and  4  Geo.  4.  c.  1 7- — ^and 
this  last  statute,  viz.  the  4  Geo.  4.  c.  76.  which  directs  certain 
regulations  to  be  observed  in  the  celebration  of  marriages,  by  sect. 
Persons  eele-     2 1 .  enacts, ''  That  if  any  person  shall,  from  and  after  the  I  st  day  of 
bratinginwriage  «  November,  (1823),  solemnize  matrimony  in  any  other  place 
way^tote^ms- ''  ^<^  1°^  church  or  such  public  chapel  wherein  bans  may  be 
p6rted  for  foor-  ''  lavrfuUy  published,  or  at  any  other  time  than  between  the  hours 
teen  yetrs.        u  of  eight  and  twelve  in  the  forenoon,  unless  by  special  license  from 

''  the  Archbishop  of  Canterbury,  or  shall  solemnize  marriage 
**  without  due  publication.of  bans,  unless  license  of  marriage  be 
''  first  htid  and  obtained  from  some  person  or  persons  having 
^  authority  to  grant  the  same ;  or  if  any  person  falsely  pretending 
''  to  be  in  holy  orders  shall  solemnize  matrimony  according  to 
the  rites  of  the  Church  of  England ;  every  person  knowingly 
and  wilfully  so  offending,  and  being  lawfully  convicted  thereof, 
<'  shall  be  deemed  and  adjudged  to  be  guilty  of  felony,  and  shall 
"  be  transported  for  the  space  of  fourteen  years,  according  to  the 
''  laws  in  force  for  the  transportation  of  felons ;  provided  that  all 
prosecutions  for  such  felony  shall  be  commenced  'within  the 
space  of  three  years  after  the  offence  committed." 

By  sect.  28.  in  order  to  preserve  evidence  of  the  marriage^ 

an  entry  is  directed  to  be  made  in  the  registry  book  of  die 

Persons  forging  parish ;  and  b^  sect.  29.  it  is  enacted,  ^'  That  if  any  person  shall, 

**'***^StoI^r  "  *^^^  *®  '**^  ^^^  ^^y  ^^  November,  with  intent  to  elude  the 
Ko^,^ai^of  *^  force  of  this  act,  knowingly  and  wilfully  insert  or  cause  to  be 
felony,  and  to  "  inserted  in  the  registry  book  of  such  parish  or  chapelry  as 
^^^P******    "  aforesaid,  any  false  entry  of  any  matter  or  thing  relating  to  any 

'*  marriage  ;  or  falsely  maike,  alter,  forge  or  counterfeit,  or  cause 
'*  or  procure  to  be  made,  altered,  forced,  or  counterfeited,  or 
''  assist  in  falsely  making,  altering,  forgmg  or  counterfeiting  any 
such  entry  in  such  register;  or  falsely  make,  alter,  forj^e,  or 
counterfeit,  or  cause  or  procure  to  be  made,  &c.  or  assist  in 
falsely  making,  &c.  any  such  license  of  marriage  as  aforesaid, 
or  alter  or  publish  as  true  any  such  false,  altered,  forged,  or 
**  counterfeited  register  as  aforesaid  in  a  copy  thereof,  or  any 
*'  such  false,  altered,  forged,  or  counterfeited  license  of  marnAge, 
''  knowing  such  register  or  license  of  marriag^e  respectively  to  be 
**  false,  altered,  forged  or  counterfeited  ;  or  if  any  person  shall, 
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"  riagei,  or  aoy  put  of  aach  register  book.,  with  intent  to  avoid 
"  any  marriage,  or  to  subject  any  person  to  any  of  the  penalties 
"  of  this  act;  every  person  bo  offending  and  being  thereof  )aw- 
"  fully  convicted,  shall  be  deemed  and  adjudged  guilty  of  felony, 
"  and  shall  suffer  the  puniBhrnent  of,  transportation  for  life,  ac- 
"  cording  lo  the  laws  in  force  for  the  transportation  of  felons." 

By  a  preceding  statute,  53  Geo.  3.  c.  146.  the  false  entry  of 
*ny  matter  relating  to  any  marriage,  or  to  forge  or  alter  any  such 
register,  8lc.  is  made  a  felony,  subject  to /owrteen  years  trans- 
portation.    (Vide  ajite,  p.  290.) 


3.  Vagrancy. 

The  statute  of  5  Geo.  4.  c.  83.  repeals  alt  the  former  laws  re- 
lative to  rogues  and  vagabonds. 

The  act  then  declares  that  the  following  shall  be  deemed 

IdU  and  Disorderly  Pertont. 

By  sect.  3.  it  is  enacted,  "That  every  person  being  able  5 Geo. 4. c. 83. 
"  wholly  or  in  part  to  maintain  himself  or  herself,  or  hiror  her  *^^'^^^ 
"  family,  by  work  or  by  other  means,  and  wilfully  refusing  or  ^^encu  bow  lo 
"  neglecting  so  to  do,  by  which  refusal  or  neglect  he  or  she,  or  be  paniibnl. 
"  any  of  his  or  her  family,  whom  he  or  she  may  be  legally  boimd 
"  to  maintain,  shall  have  become  chargeable  to  any  parish,  town- 
"  ship  or  place  ;  every  person  returning  lo  and  becoming  chatter 
"  able  in  any  parish,  township,  or  place,  from  whence  he  or  she 
"  shall  have  been  legally  removed  by  order  of  two  justices  of  the 
"  peace,  unless  he  or  she  shall  produce  a  certificate  ofth'e  churcb- 
"  wardens  and  overseers  of  the  poor  of  some  other  parish,  townr 
"  ship,  or  place,  thereby  acknowledging  him  or  her  to  be  settled  in 
"  such  other  parisli,  township,  or  place  ;  every  petty  chapman  or 
"  pedlar  wanderingabrosd  and  trading,  without  being  duly  licensed, 
"  or  otherwise  authorized  by  law ;  every  common  prostitute  wan- 
"  dering  in  the  public  streets  or  public  highways,  or  in  any  place 
"  of  public  resort,  and  behaving  in  a  riotous  or  indecent  man- 
"  ner ;  and  every  person  wandering  abroad,  or  placing  himself 
"  or  herself  in  any  public  place,  street,  highway,  court,  or  pas- 
"  sage,  to  beg  or  gather  alma,  or  causing  or  procuring  or  encou- 
"  raging  any  child  or  children  so  to  do,  shall  be  deemed  an  idle 
"  and  disorderly  person  within  the  true  intent  and  meaning  of 
"  this  act;  and  it  shall  be  lawful  for  any  justice  of  the  peace 
"  to  commit  such  offender  (being  thereof  convicted  before  him 
"  by  his  own  view,  or  by  the  confession  of  such  offender,  or  by 
"  the  evidence  on  oath  of  one  or  more  credible  witness  or  wit- 
"  nesses)  to  the  house  of  correction,  there  to  be  kept  to  hard 
"  labour  for  any  time  not  exceeding  one  calendar  month."  , 

vol.  I.  Y  T  Rogues 
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Rogues  and  Fagahonds. 

5Geo.4. c. 83.  By  sect.  4.  it  is  further  enacted,  ''That  eirery  person  com- 
mitdjoroer^  "  mitting  any  of  the  offences  herein-before  mentioned,  after  hav- 
offences  to  be  *'  ing  been  convicted  as  an  idle  and  disorderly  person ;  eveiy 
deemed  rogues  "  person  pretending  or  professing  to  tell  fortunes^  or  using  any 
aod  vagftbon  s.  ,,  gyf^iig  craft,  means,  or  device,  by  palmistry  or  otherwise,  to 

deceive  and  impose  on  any  of  his  majesty's  subjects;  every 
person  wandering  abroad  and  lodging  in  any  bam  or  outhouse, 
or  in  any  deserted  or  unoccupied  building,  or  in  the  open  air, 
or  under  a  tent,  or  in  any  cart  or  waggon,  not  having  any  vi- 
^*  sible  means  of  subsistence,  and  not  giving  a  good  account  of 
''  himself  or  herself;  every  person  wilfully  exposing  to  view,  in 
**  any  street,  road,  highway,  or  public  place,  any  obscene  print, 
**  picture,  or  other  indecent  exhibition ;  every  person  wilfully, 
*!  openly,  lewdly,  and  obscenely  exposing  his  person  in  any  street, 
'  road,  or  public  highway,  or  in  the  view  thereof,  or  in  any  place 
of  public  resort,  with  intent  to  insult  any  female ;  every  person 
wandering  abroad  and  endeavouring  by  the  exposure  of  wounds 
or  deformities  to  obtain  or  gather  alms  ;  every  person  going 
^'  about  as  a  gatherer  or  collector  of  alms,  or  endeavouring  to 
procure  charitable  contributions  of  any  nature  or  kind,  under 
any  false  or  fraudulent  pretence ;  every  person  running  away 
and  leaving  his  wife,  or  his  or  her  child  or  children,  chargeable, 
'^  or  whereby  she  or  they  or  any  of  them  shall  become  chargeable 
**  to  any  parish,  township,  or  place ;  every  person  playing  or 
**  betting  in  ^ny  street,  road,  highway,  or  other  open  and  public 
place,  at  or  with  any  table  or  instrument  of  gaming,  at  any 
game  or  pretended  game  of  chance ;  every  person  having  in 
*'  nis  or  her  custody  or  possession  any  picklock  key,  crow,  jack, 
**  bit,  or  other  implement,  with  intent  feloniously  to  break  into 
**  any  dwelling  house,  warehouse,  coach-house,  stable,  or  outbuild- 
'"  ing,  or  being  armed  with   any  gun,  pistol,  hanger,  cutlass, 
*'  bludgeon,  or  other  offensive  weapon,  or  having  upon  him  or 
'*  her  any  instrument,  with  intent  to  commit  any  felonious  act ; 
every  person  being  found  in  or  upon  any  dwelling  house« 
warehouse,  coach-house,  stable,  or  outhouse,  or  in  any  inclosed 
**  yard,  garden,  or  area,  for  any  unlawful  purpose ;  every  aus* 
''  pected  person  or  reputed  thief,  frequenting  any  river,  canal,  or 
'**  navigable  stream,  dock,  or  basin,  or  any  quay,  wharf,  or  ware- 
"  house  near  or  adjoining  thereto,  or  any  street,  highway,  or 
**  avenue  leading  thereto,  or  any  place  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place  adja- 
cent, with  intent  to  commit  felony ;  and  every  person  appre- 
**  bended  as  an  idle  and  disorderly  person,  and  violently  resisting 
any  constable  or  other  peace  officer  so  apprehending  bim  or 
her,  and  being  subsequently  convicted  of  the  offence  for  whicfa 
**  he  or  she  shall  have  been  so  apprehended,  shall  be  deemed  ^ 
**  rogue  and  vagabond,  within  the  true  intent  and  meaning  of  this 
**  act;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to 
^*  commit  such  offender  (being  thereof  convicted  before  him  by 
the  confession  of  such  offender,  or  by  the  evidence  on  oath  of 
one  or  more  credible  witness  or  witnesses)  to  the  house  of 

**  correction^ 


€€ 
€t 
U 


ti 


4€ 
« 


€4 


*€ 
if 


Ch.  32.  Vagrants.  691 

*'  correctipn^  there  to  be  kept  to  hard  labour  for  any  time  not 
"  exceeding  three  calendar  months ;  and  every  such  picklock 
'*  key,  crow,  jack,  bit,  and  other  implement,  and  every  such  gun, 
*'  pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  weapon, 
"  and  every  such  instrument  as  aforesaid,  shall,  by  the  conviction 
**  of  the  offender,  become  forfeited  to  the  king's  majesty/' 


Incorrigible  Rogues. 

By  sect.  5.  it  is  further  enacted,  "  That  every  person  break-  5  Geo.  4.  c.  as. 
"  ing  or  escaping  out  of  any  place  of  legal  confinement  before  51^***^^*!'  ^ 
**  the  expiration  of  the  term  for  which  he  or  she  shall  have  been  riglwcropwi! 
**  committed  or  ordered  to  be  confined  by  virtue  of  this  act ; 
**  every  person  committing  any  offence  against  this  act  which 
''  shall  subject  him  or  her  to  be  dealt  with  as  a  rogue  and  vaga- 
"  bond,  such  person  baving  been  at  some  forimer  time  adjudged 
*^  so  to  be  and  duly  convicted  thereof;  and  every  person  appre« 
^  bended  as  a  rogue  and  vagabond,  and  violently  resisting  any 
"  constable  or  other  peace  officer  so  apprehending  him  or  her, 
*^  aod  being  subsequently  convicted  of  the  offence  for  which  he 
**  or  she  shall  have  been  so  apprehended,  shall  be  deemed  an  in- 
**  corri^ble  rogue  within  the  true  intent  and  meaning  of  this  act; 
and  It  shall  be  lawful  for  any  justice  of  the  peace  to  com.« 
mit  such  offender  (being  thereof  convicted  before  him  by  the 
^  confession  of  such  offender,  or  by  the  evidence  on  oath  of  one 
''  or  more  credible  witness  or  witnesses)  to  the  house  of  cor- 
**  rection,  there  to  remain  until  the  next  general  or  quarter-ses- 
"  sions  of  the  peace ;  and  every  such  offender,  who  shall  be  so 
"  committed  to  the  house  of  correction,  shall  be  there  kept  to 
^  hard  labour  during  the  period  of  his  or  her  imprisonment.'^ 

By  sect.  6.  it  is  further  enacted,  *'  That  it  shall  be  lawful  for  any  Any  person 
"  person  whatsoever  to  apprehend  any  person  who  shall  be  found  ™^y  apprehend 


44 
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**  offending  against  this  act,  and  forthwith  to  take  and  convey  him 
**  or  her  before  some  justice  of  the  peace,  to  be  dealt  with  in  such 
''  manner  as  is  herein-before  directed,  or  to  deliver  him  or  her  to 
any  constable  or  other  peace  officer  of  the  place  where  he  or 
she  shall  have  been  apprehended,  to  be  so  taken  and  conveyed 
as  aforesaid ;  and  in  case  any  constable  or  other  peace  officer  PenaJtj  on 
shall  refuse  or  wilfully  neglect  to  take  such  offender  ioto  his  ^nj^l***^®- 
*•  custody,  and  to  take  and  convey  him  or  her  before  some  justice  JuS^** 
''  of  the  peace,  or  shall  not  use  his  best  endeavours  to  apprehend 
and  to  convey  before  some  justice  of  the  peace  any  person  that 
he  shall  find  offending  against  this  act,  it  shall  be  deemed  a 
neglect  of  duty  in  such   constable   or  other    peace  officer, 
and  he  shall  on  conviction  be  punished  in  such  manner  as  is 
*'  berein-after  directed." 

As  the  offences  comprised  in  this  act  are  cognizable  before  jus- 
tices of  the  peace  in  a  summary  way,  the  reader  is  referred  to 
the  act  itself. 

Y  Y  £  •     4.  Common 
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4.  Common  Nuisances ' 

Are  offences,  under  the  degree  of  capital,  more  immediately 
against  the  subject,  not.  amounting  to  an  actual  disturbance  of  the 
peace,  which  may  be  committed  by  private  persons  without  any 
relation  to  an  office. 

For  the  better  understanding  whereof  I  shall  first  consider 
them  in  general,  and  then  descend  to  those  relating  to  highways 
and  public  houses,  which  seem  to  be  the  most  remarkable  ge- 
neral heads  of  this  offence. 

As  to  common  nuisances  in  general,  I  shall  consider, 

1.  What  shall  be  said  to  be  a  common  nuisance. 

2.  How  it  may  be  removed. 

3.  How  it  may  be  punished. 

As  to  the  FiBST  Point,  viz*  What  shall  be  said  to  be  a  com- 
mon nuisance. 

tR.  AtNr.85,  Sect.  1.  It  seems,  that  a  common  quisance  may  be  defined  to 
be  an  offence  against  the  public,  either  by  doing  a  thing  which 
tends  to  the  annoyance  of  all  the  king's  subjects,  or  by  neglect- 
ing to  do  a  thing  which  the  common  good  requires. 

t  R.  AImt.  83.        Sect*  S.  But  annoyances  to  the  interest  of  particular  persons 
Co,  Lit.  p.  56.    1^.^  QQ^  punishable  by  a  public  prosecution  as  common  nuisances, 

but  are  left  to  be  redressed  by  the  private  actions  of  th^  parties 

aggrieved  by  them. 

L^^*  *^'  ^^^'  ^'  ^°^  f^oui  hence  it  clearly  follows,  that  no  indictment 

(a?2R.Abr.83.  ^^^  ^  nuisance  can  be  good,  which  lays  it  to  the  damage  of 
1  Burr.  159.  private  persous  only ; .  as  where  it  accuses  a  man  of  (a)  sur- 
6  Modem,  453.  charging  such  a  common ;  or  of  (t)  inclosing  such  a  piece  of 
(h)  tThM.  6.  ground,  wherein  the  inhabitants  of  such  a  town  have  a  right  of 
s  R.  Abr.  83.  common,  to  the  nuisance  of  all  the  inhabitants  of  such  a  town ; 
?\«r1  Ah  R«  ^^  of  disturbing  a  (c)  water-course  running  to  the  mill  of  J.  S. 
1  Ve&tr.  ta*.  ad  grave  damnUm  J:  S.  ei  tenerttium  sttorum,  without  saying  om- 
(bC)  2  r.  Ab.  83.  nium  ligeorum  domini  regis  ;  or  of  doing  a  nuisance  to  a  thing  no 
*n  ^^n^4flfi!  ^*y  appearing  to  be  of  a  public  nature,  ad  grave  (d)  damnum, 
3  Keb.  fs.  284.  ^^  W  detrimentum^  or  (^ )  commutie  nocumentum  omnium  ligeorum 
C  Eluc  ti4.  domini  regis  prope  inhabitantium.  Yet  it  hath  been  resolved, 
C.  Jac  38f.  that  an  indictment  for  not  repairing  a  bridece,  by  reason  whereof  it 
C.^i^  was  ruinous.  Ua  quod  ligei  JLinrregisp^  eai  transire  non  pas. 
s  kebie,  461.  sunt,  and  concluding,  m  nocumentum  eorundem^  is  good  without 
Jftf"*'  ^*^'      using  the  words  ad  nocumentum  omnium  ligeorum,  tfc.  for  by  the 

king  s  liege  people  shall  be  understood  all  nis  liege  people. 


1 

f 


9  Coke,  113. 

^  '      Sect.  4.  Also  it  is  said,  that  the  law  has  so  tender  a  regard  fdr 

rRAitf^M^*  ^^^  interest  of  the  king  and  of  religion,  that  an  indictment  for  do- 
34,  *  '  ing  a  thing  which  plainly  appears  immediately  to  tend  to  the  pre- 
judice of  either  of  them,  is^ood,  though  it  does  not 'escpresstjr 
complain  of  it  as  a  common  grievance ;  and  upon  this  ground  it 
hath  been  resolved,  that  an  indictment  for  converting  the  king's 
money  to  one^s  own  use  is  good,  without  more.     And  upon  the 

same 


ad  nocumentvm  burgi  tigeorum  doudni  regis  is  good. 

Sect.  5.  Also  it  hath  been  said,  that  an  indictment  of  a  com-  6  Mod.  ii.  i7S. 
nion  scold,  by  the  words  "  communis  rixatrix"  which  seem  to  be  "'■  '^.'*'* 
precisely  necessary  in  every  indictment  of  this  kind,  is  good,  gt,,  ^9, 1J47. 
though  it  conclude  "  ad  commwie  noctimentum  dioenorvm"  in-  B>r.  K.  B.  119. 
stead  of  "ommum,  ^c.;"  perhaps  for  this  reason,  because  a  com-  J^'lL'^'o**' 
men  scold  cannot  but  be  a  common  nuisance.     And  upon  the  ixeblc'iei! 
like  ground  it  seeou  that  it  mayprobably  be  argued,  that  an  indict-  it  Mod!  Aot. 
ment  for  laying  logs  in  the  stream  of  a  navigable  public  river,  "  ad  ?'^|,  „, 
liocumentum  J.  S."  may  be  maintained,  because  it  cannot  but  be  s«.jct,16t.»i. 
a  common  nuisance.    And  if  the  law  be  so  in  this  case,  why 
should  not  also  an  indictment  setbDg  forth  a  nuisance  to  a  way, 
and  expressly  and  unexcepttonably  shewing  it  to  be  a  highway, 
be  good,  notwithstanding  it  conclude  "  in  nocumentumdiversorum 
/(georwm,  ^c."  without  saying  "omnium;"  for  why  should  such 
a  conclusion  be  more  necessary  in  an  indictment  for  one  kind  of 
nuisance  than  for  any  other  f  And  perhaps  the  (a)  authorities  (a)C-EiU.i48. 
which  seem  to  contradict  this  opinion  might  go  upon  this  reason,  ?  £*^b'r*aa" 
that  in  the  body  of  the  indictment,  it  did  not  appear  with  suffi-  Liich.iB3. 
cient  certainty,  whether  the  way,  wherein  the  nuisance  was  al- 
leged, were  a  highway,  or  only  a  private  way ;  and  therefore  that 
it  shall  be  intended  from  the  conclusion  of  the  indictment  that 
it  was  a  private  way. 

Sect.  6.  There  ia  no  doubt  but  that  common  bawdy-houses  ainaLio). 
are  indictable  as  common  nuisances.    Also  it  hath  been  said,  ?'^'""',1L 
that  all  common  stages  for  rope-dancers,  and  also  all  common  1  Uodmi,  7S. 
gaming-houses,  are  nuisances  in  the  eye  of  the  law,  as  will  be  *  Kehic,  846. 
more  fully  shewn  in  the  following  division ;  not  only  because  |  M^fLj*?;, 
they  are  great  temptations  to  idleness,  but  also  because  they  are  iVenLi^. 
apt  to  draw  together  great  numbers  of  disorderly  persona,  which  10  Mod.  3M. 
cannot  but  be  very  iuconveAient  to  the  neigbourbood.  *•  ^°^'  ***• 

Sect.  7.  Abo  it  hath  been  holden,  that  a  common  playhouse  t  JUU.  109, 
may  be  a  nuisance,  if  it  draw  together  such  numbers  of  coaches  or  s^r^*^>, 
people,  Sic.  as  prove  generally  inconvenient  to  the  places  adja-  ColL  part  t. 
cent.     And  it  seems  to  be  a  proper  distmction  between  play-  *ol-i.foLtta. 
houses  and  the  nuisances  mentioned  in  the  foregoing  section,  gu^guto 
that  playhouses,  having  been  originally  instituted  with  a  lau-  ssa 
dable  design  of  recommending  virtue  to  the  imitation  of  the 
people,  and  exposing  vice  and  folly,  are  not  nuisances  in  their 
own  nature,  but  may  only  become  such  by  accident,  whereas  the 
others  cannot  but  be  nuisances. 

Sect.  8.    It  hath  been  resolved,  that  neither  an  old  nor  a  (•)*R.jUir. 
new  (a)  dovecote,  whether  it  were  erected  by  the  lord  of  a  manor,  l^'"*  J**" 
Qr  one  of  his  tenants,  is  a  common  nuisance ;  for  if  a  dovecote  c.  J*cl  »3.' 
were  a  common  nuisance,  it  could  never  become  lawful  by  any  491. 
license  or  prescription  whatsoever,  because  every  nuisance  is  a  ?']S°f|^S"«| 
maluminse;  but  it  is  certain,  that  a  dove-house  may  be  justified  po[dui43.'    '' 
by  a  prescription,  and  that  it  is  so  iar  countenanced  by  the  law.  Con.  s  Co.  104. 
as  to  be  (i)  deniandable  in  a  pracipe  before  any  land  whatsoever  (*^  r.  N.  B.  t 
which  is  not  built  upon,  and  that  the  owner  may  justify  the  *^ 

taking 
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(c)16E.4.7b. 
Godb.  259. 
(d)  Quaere 
Moor,  580. 621. 
C.  Eliz.  548. 
N.  B.  For  the 
nuisance  of 
keeping  pige- 
ons, vide  1  Jac. 
1.  c.  27.  and 
2  Geo.  3.  c.  29. 

1  Jon.  221. 
C.  Car.  184. 

1  Balst.  203. 

2  R.  Abr.  157. 
Kit.  11.23. 
St.  18  Ed.  2. 


2  R.  Abr.  139. 

Cont  3  Mod. 

138. 

Cro.  Car.  510. 

Morley  and 

Fragnell,  1  Bur. 

336. 

2  Keb.  500. 
Vide  1  Danr. 
173, 174. 
Salk.  458.  460. 
Hutt  136. 
Palmer,  536. 
Ventris,  26. 
2Ld.Ray. 
1165. 

Nov,  403. 

3  Keble,  640. 
759. 

11  Modern.  3. 
Fitz,  179. 
2  R.  Abr.  139. 
1  Lut  169. 


taking  another's  (c)  hawk>  which  he  shall  find  at  bis  dove-boaae^ 
flying  at  his  pigeons  ;  {d)  and  from  hence  it  seems  clearly  to  fol- 
low, that  though  a  tenant,  who  builds  a  dove-house  without  the 
license  of  the  lord  of  the  manor,  may  perhaps  be  liable  to  an 
action  on  the  case  at  the  suit  of  such  lord,  whose  prerogative  is 
said  to  be  iucroached  upon  by  the  erecting  such  a  house  with- 
out his  license,  yet  be  cannot  be  punished  for  it  by  a  public  pro- 
secution. 

Sect.  9-  But  perhaps  it  may  be  argued,  that  if  this  reasoning 
be  good,  it  will  follow  from  the  same  ground,  that  a  gate  erected 
in  a  highway  wiU  be  also  lio  nuisance ;  because  if  it  were,  it 
could  not  be  justified  by  any  prescription,  as  it  is  agreed  that  it 
may  be.  But  to  this  it  may  be  answered,  that  the  erecting  of 
such  a  sate  is  therefore  a  nuisance,  because  it  interrupts  the 
people  in  that  free  and  open  passage  which  they  before  enjoyed, 
and  were  lawfully  entitled  to ;  but  where  such  a  gate  has  con- 
tinued time  out  of  mind,  it  shall  be  intended,  that  it  was  set  up 
at  first  by  consent,  on  a  composition  with  the  owner  of  the  land 
on  the  laying  out  the  road,  in  which  case  the  people  had  never 
any  right  to  a  freer  passage  than  what  they  still  enjoy. 

Sect.  10.  It  hath  been  holden,  that  it  is  no  common  nuisance 
to  make  candles  in  a  town,  because  the  needfulness  of  them 
shall  dispense  with  the  noisomeness  of  the  smell.  But  the  rea- 
sonableness of  this  opinion  seems  justly  to  be  questionable, 
because,  whatever  necessity  there  may  be  that  candles  be  made, 
it  cannot  be  pretended  to  be  necessary  to  make  them  in  a  town  ; 
and  surely  the  trade  of  a  brewer  is  as  necessary  as  that  of  a 
chandler;  and  yet  it  seems  to  be  agreed,  that  a  brewhouse, 
erected  in  such  an  inconvenient  place  wherein  the  business  can- 
not be  carried  on  without  greatly  incommoding  the  neighbour- 
hood, may  be  indicted  as  a  common  nuisance;  and  so  in  the  like 
case  may  a  glass-house  or  swine-yard. 

Sect.  11.  It  seems  certain,  that  it  is  a  common  nuisance  to 
divert  part  of  a  public  navigable  river,  whereby  the  current  of  it 
is  weakened,  and  made  unable  to  carry  vessels  of  the  same  bur- 
then as  it  could  before.  Also  it  hath  been  holden  to  be  a  com- 
mon nuisance  to  divide  a  house  in  a  town  for  poor  people  to 
inhabit  in,  by  reason  whereof  it  will  be  more  dangerous  in  the 
time  of  infection  of  the  plague.  (1) 


(l)  Or  to  make  great  ncHses  in  the  night  with  a 
speaking  trumpet,  to  the  disturbance  of  the  neigh- 
bourhood. Str.  704.  Or  permitting  a  house  near 
the  highway  to  continue  in  a  ruinous  condition. 
Salk.  357.  Or  laying  timber  in  a  public  river, 
although  the  soil  on  which  it  is  laid  bebng  to  Uie 
party,  provided  it  obstructs  the  necessary  inter- 
course. 3  Bac.  Abr.  686.  Str.  1247.  Or  to  place 
a  floating  dock  in  the  river,  although  beneficial  in 
repairing  ships.  Surrey  Assises,  at  Kingston,  1785. 
Or  to  travel  with  a  cart  on  a  common  pack  or 
horseway,  and  by  plowing  it  up  to  render  the  use 
of  it  inconvenient  6  Mod.  145.  Or  to  put  a  ship 
of  300  tons  into  Billingsgate  dock ;  for  although  it 
is  a  common  dock,  it  is  only  for  the  reception  of 
small  vessels  fmghted  with  provisions  for  the 
London  market.  2  Hawk.  c.  25.  s.  35.    Or  to  ma- 


nufacture acid  spirit  of  sulphur,  vitriol,  or  aquap 
fortis  in  the  vicinity  of  dwelling  houses.  1  Buir* 
333.  Vide  also  13  £dw.  1.  c.  24.  12  KSch.  t. 
c.  13.  2  W.  &  M.  8.  t.  c.  8.  30  Ge«.  «.  c.  tt. 
31  Geo.  2.  c.  17.  respecting  nuisances  in  the  cities 
of  London  and  Westminster. 

But  the  fears  of  mankind,  however  reasonable, 
will  not  create  a  nuisance ;  therefore  it  is  no  nui- 
sance to  erect  a  building  for  the  porposca  of  inno- 
calation.  3  Atkj^ns,  21.  726.  750.  Nor  to  lay 
bricks  in  the  nver  Thames  m  the  party's  own 
fishery.  3  Burr.  1770.  Nor  to  violate  a  public 
law.  Black,  Rep.  570.  Kor  to  stop  up  a  prospect 
3  Salk.  247.  459.  Cro.  Ella.  118.  And  whether 
coney  burrowa  are  a  nuisaDoe*  see  1  Burr.  259* 
6  Mod.  453.    See  also  11  Mod.  7  and  8. 


Gh.  3d. 


Commm  Nmsonees* 


m 


As  to  the  Second  Point,  viz.  How  n  nuisance  may  be  re- 
moved. 


Sed.  12.  It  seemeth  to  be  certain,  that  any  one  may  pull  2R.Abr.44. 
down  or  otherwise  destroy  a  common  nuisance,  as  a  new  gate,  or  fj^«i^ 
even  a  new  house  erected  in  a  highway,  &c. ;  for  if  one  whose  n  ]^^.  7'  5. 
estate  is,  or  may  be,  prejudiced  by  a  private  nuisance  actually  Moor,  374. 
erected,  as  a  house  hanging  over  his  ground,  or  stopping  his  *^'  ij^'^fco*^ 
lights,  &c.  may  justify  the  entering  into  another's  ground,  and  yehrerton,  i42. 
pulling  down  and  destroying  such  a  nuisance,  whether  it  were  Ld«  Raym.  264. 
erected  before  or  since  he  came  to  the  estate,  surely  it  cannot  ^  ^^'  ?^' 
but  follow  d  fortiori,  that  finy  one  may  lawfully  destroy  a  com-  Burrows,  21  id. 
mon  nuisance :  and  as  the  law  is  now  hoiden,  it  seems,  that  in  a  1  Hojl.  9. 55. 
plea  justifying  the  removal  of  the  nuisance,  you  need  not  shew  Pv^^iif* 
that  yon  did  as  little  damage  as  might  be.  {a)  Saikeid,458. 

(«)  Qoffire,  vid«  Cooper  t*  Mbrsbal,  1  Burrow,  269. 

Sect,  13.  It  hath  been  adjudged,  that  if  a  river  be  stopped,  to  57  Ass.  10. 
the  nqisance  of  the  country,  and  none  appear  bound  by  prescrip-  *  ^  ^^''  ^^' 
tion  to  clear  it,  those  who  have  the  piscary,  and  the  neighbouring 
towns  who  have  a  common  passage  and  easement  therein,  may 
be  compelled  to  do  it. 

As  to  the  Third  Point,  viz.  In  what  manner  common  nui« 
sauces  may  be  punished. 

Sect.  14.  It  is  said,  (ft)  that  a  common  scold  is  ptimshable  by  (6)6  Mod.  11. 
being  put  into  the  ducking-stool  t   and  there  is  no  doubt  but  ^^^'  *^^ 
that  whoever  is  convieted  of  anv  other  nuisance  iXkUj  b€  fined  t-B-Abf.  84 
and  impnsoned. 


SSesi.€M.  39. 


Sect.  15.  And  it  is  said,  that  one  convicted  of  a  nuisance  done  \nde8cmngo. 


to  the  king's  highway,  may  be  commanded  by  the  judgment  to  p   ^J^f*  ** 
remove  the  nuisance  at  his  own  co^ts;(2)  and  it  seemeth  to  be  andtibecws 
reasonable,  that  those  who  are  convicted  of  any  other  common  there  cited, 
nuisance  should  also  have  the  like  judgment.  (3) 


Eaves'Droppitig, 

§ 

Eaves-droppers,  or  such  as  listen  under  walls  and  windows,/ 
or  thcv  eaves  of  a  house,  to  hearken  after  discourse,  and  there- 
upon to  frame  slanderous  and  mischievous  tales,  are  a  common 
nuisance,  and  presentable  at  the  coof  t«-leet.^^Kitch.  of  Courts, 
^.) 

Of 


'  (2)  That  is  to  saj,  if  it  be  a  perrotnent  nuisance ; 
but  if  the  nuisance  be  onl^  temporary,  the  court 
need  not  give  judgment  that  it  be  abated  (Str. 
686.) — 90  in  an  indictment  for  bcrilding  a  wall 
across  the  highway,  lui  cmthmmg  U,  it  is  not  ne- 
cessary to  give  judgment  that  Uie  nuisance  be 
abated.  (7  T.  R.  467.) 

(5)  By  Stat.  1  and  ${  Geo.  4.  c.  41.  for  giving 
greater  uciii^  ki  the  abateneat  of  niiiaances  by 


steam-engines,  the  court  are  empoitered  to  gife 
the  prosecutor  costs ;  and  also  by  sect.  S.  the  court 
are  empowered,  by  consent  of  the  prosecutor,  to 
make  order  for  the  alteration  of  the  constructioii 
of  the  furnace,  in  case  it  Appears  that  the  grievanoe 
may  be  so  remedied.  But  the  act  is  not  to  et« 
tend  to  furnaces  erected  solely  for  the  working  of 
mintt. 
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Of  Nuisances  relatit^  to  Highways. 

And  now  I  am  particularly  to  consider  such  nuisances  as  relate 

^  to  highways  and  public  houses. 

And  for  the  better  understanding  of  those  which  concern 
HIGHWAYS^  I  shall  consider, 

1.  Such  as  rdate  to  highways  in  general.  . 

2.  Such  as  relate  to  bridges  in  particular. 

For  the  better  understanding  of  nuisances  relating  to  high- 
ways IN  GENEBAL^  I  shall  examine  the  following  points: 

What  shall  be  said  to  be  a  highway. 
At  whose  charge  and  by  whom  it  ought  to  be  repaired. 
What  shall  be  said  to  be  a  nuisance  to  the  highway. 
How  such  nuisances  are  to  be  removed  and  punished. 

What  shall  be  said  to  be  a  Highway. 

Co.  Uu56.  '^^^^*  ^*  '^  ^^  ^^^  ^^^  there  are  three  kinds  of  ways:  First,  a 

qmmwiuaraia  fo^^way,  which  is  called  in  Latin,  iter:    Secondly,  a  pack  and 

and  alia  via  primc-way,  which  is  both  a  horse  and  foot-way,  and  called' in 

r^are  syno-  Latin,  actus:    Thirdly,  a  cart^way,  which  contains  the  other  two, 

sin  44.   '"^'  ^^^  ^^  ^  cart-way,  and  is  called  in  Liatin,  via  or  aditus;  and 

10  Mod.  385.  this  is  either  common  to  all  men,  and  then  it  is  called  via  regia, 

AxKlrews,i43..  or  belongs  to  some  city  or  town,  or  private  person, and  then  it ia 

called  communis  strata. 

Palm.  389.  ^^  seemeth  that  any  one  of  the  said  ways,  which  is  common  to 

6  Mod.  S55.      all  the  king's  people,  whether  it  lead  directly  to  a  market-town, 
B.  R.  H.  315.     or  only  from  town  to  town,  may  properly  be  called  a  highway, 

and  that  any  such  cart-way  may  be  called  the  kins's  high-way, 
and  that  a  nuisance  in  any  of  the  said  ways  is  punishable  by  in- 
(a)  c.  Efix.  65.  ^ic^ci^t  in  the  court-leet;  for  indictments  for  (a)  stopping  horse- 
\b)  1  Vent.  f08.  ways,  and  (A)  footways,  have  often  been  allowed ;  and  where 
t  KK^'  ^^^'  others  have  been  quashed,  no  other  reason  has  been  given  for  it, 
6  Mo^'^5.      ^^^  ^^^  ^^^  ^^y  ^^^  "^^  called  a  common  way  or  highway. 

(c)  S7  Ass.  S3.       And  in  (c)  books  of  the  best  authority,  a  river  common  to  all 
?C^.rDig.      "^^"  ^«  ^"^^  «  highway. 

397 

(d)  Co  lit.  56        '^^^  ^^  ^^  ^^^  (^)  down  as  a  general  rule,  that  nuisances  to  any 
5  Edw.  4. 2.   '  way  common  to  all  men  are  inquirable  in  the  leet,  and  horse- 
(«)  3  & 4  W. &  '  causeys  are   taken  notice  of  by  (e)  parliament;  and  therefore 
4Biur^M9i      ^^^^  seems  to  be  no  reason  why  any  way  leading  from  village  to 

village,  which  does  not  terminate  there,  but  is  also  a  thorough* 
fare  to  other  towns,  may  not  properly  be  called  a  common  or 
cnK'tch  35  highway,  or  why  a  nuisance  therein  should  not  be  indictable, 
rClmer,  389.  *  whether  it  directly  lead  to  a  market-town  or  not;  for  since  such 
t  Roll.  4J2.  a  way  lies  open  to  all  the  king'a  subjects,  a  nuisance  (f)  thereiii 
^ro  ^^664^*  cannot  but  be  a  common  nuisance,  and  if  it  be  not  punishable  by 
Co.  Lit  56.  indictment,  it  would  not  be  punishable  at  all,  inasmuch  as  it  (g) 
%7  u.  8.  tr.      seems  to  be  certain,  that  it  is  not  punishable  by  action,  because 

if 
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if  one  man  might  bring  his  action  in  respect  of  the  possibiGty  of 
the  damage  which  he  might  receive  from  it,  all  other  men  may 
do  the  like,  which  would  introduce  a  multiplicity  of  actions ;  and 
therefore  the  distinction  which  is  taken  In  some  (A)  books  con-  WiVent.i89. 
ceming  this  matter,  seems  to  be  very  reasonable,  that  every  way  f  veSP'fS! 
from  town  to  town  may  be  called  a  highway,  because  it  is  com-  3  Kebie»  ss. 
mon  to  all  the  king's  subjects,  but  that  a  way  to  a  parish*church,  Ld.  Ray.  ii74» 
or  to  the  common  fields  of  a  town,  or  to  a  private  house,  or  per-  StIkeW,  559. 
haps  to  a  village,  which  terminates  there,  and  is  for  the  benefit 
of  the  particular  inhabitants  of  such  parish,  house,,  or  village 
only,  may  be  called  a  private  way,  but  not  a  highway,  because  it 
belongeth  not  to  all  the  king's  subjects,  but  only  to  some  parti- 
cular persons,  each  of  which,  as  it  seems,  may  have  an  action  on  Co.  Uu  56. 
the  case  for  a  nuisance  therein. 

f  But  it  hath  been  determined,  that  a  street  built  upon  a  per-  stnnge,  1004. 
son's  own  ground  is  a  dedication  of  the  highway  so  far  only  as 
the  public  has  occasion  for  it,  viz,  for  a  right  of  passage,  and  is 
not  to  be  understood  as  a  transfer  of  the  absoluie  possession  of 
the  soil. 

Secii  2.  It  hath  been  holden,  that  if  there  be  a  highway  in  an  1  r.  Abr.'390. 
open  field,  and  the  people  have  used,  time  out  of  mind,  when  the 
ways  are  bad,  to  go  by  outlets  on  the  land  adjoining,  such*  out- 
lets are  parcel  of  the  way;  for  the  king's  subjects  ought  to  have 
a  good  passage,  and  the  good  passage  is  tlie  way,  and  not  only 
the  beaten  track;  from  whence  it  follows,  that  if  such  outlets  be  Cro.  Car.  366. 
sown  with  com,  and  the  beaten  track  be  founderous,  the  king's  P^fS]''  ^^ 
subjects  may  justify  going  upon  the  com. 

f  So  if  one  grant  a  way,  and  afterwards  (Hg  trenches  in  it  to  Godb.  5s. 
the  hindrance  of  the  grantee,  he  may  fill  them  up  again.  But  if 
a  way  which  a  man  has,  becomes  not  passable,  or  very  bad,  by 
the  owner  of  the  land  tearing  it  up  with  his  carts,  so  that  the 
same  be  filled  with  water,  yet  he  who  has  the  way  cannot  dig  the 
ground  to  let  ont  the  water,  for  he  has  no  interest  in  the  soil. 
But  in  such  case  he  may  bring  his  action  against  the  owner  of 
the  land  for  spoiling  the  way,  or  perhaps  he  may  go  out  of  the 
way,  upon  the  land  of  the  wrongdoer,  as  near  to  the  bad  way  as 
he  can. 

t  But  where  a  private-  way  is  spoiled  by  those  who  have  a  CBurr.39f. 
right  to  pass  thereon,  and  not  through  the  default  of  the  owner 
of  the  land,  it  seems  that  they  who  have  the  use  and  benefit  of 
the  way  ought  to  repair  it,  and  not  the  owner  of  the  soil,  unless 
he  is  bound  thereto  by  custom  or  special  agreement. 

f  So  if  I  have  a  private  way  without  a  gate,  and  a  gate  is  hung  utu  267. 
up,  an  action  lies  upon  the  case,  for  1  have  not  my  way  as  I  had 
before. 

Sect.  d.  It  seemeth  to  be  agreed,  that  an  ancient  highway  can-  CCar.  t66^ 
not  be  changed  without  the  king's  licence  first  obtained  upon  a  ^^' 
vrrit  of  ad  quod  damnum,  and  an  inquisition  thereon  found,  that  ^  ^^„^  ^^ 
9uch  a  change  will  not  be  prejudicial  to  the  public;  and  it  is  said,  vide  note  (1) 

that  "«><«• 
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that  if  one  change  a  highway  without  such  authority,  he  may  stop 
the  new  way  whenever  be  pleases.  (1) 

C.  Car.  267.  And  it  seemeth,  that  the  king's  subjects  have  not  such  an  in- 

14M42.  terest  in  such  new  way  as  will  make  good  a  general  justification 
of  their  going  in  it  as  in  a  common  highway;  but  that  in  an 
action  of  trespass  brought  by  the  owner  of  the  land  against  those 
who  shall  go  over  it^  they  ought  to  shew  specially^  by  way  of  ex- 
cuse, how  the  old  way  was  obstructed  and  the  new  one  set  out. 

Also  it  is  said,  that  the  inhabitants  are  not  bound  to  keep 
watch  in  such  new  way,  or  to  make  amends  for  a  robbery  thereiu 
committed,  or  to  repair  it. 

1  Barr.  465.  f  And  a  private  act  of  parliament  for  inclosing  lands,  which 

vests  a  power  in  commissioners  to  set  out  new  roads  by  their 
award,  is  equally  strong,  as  to  these  consequences,  as  a  writ  of 
ad  quod  damnum. 

C.  Car.  S67.  Stct.  4.  Howcver,  it  is  certain,  that  a  highway  may  be  changed 

1*IL  Abr^'s^  ^y  ^^  ^'^^  ^^  ^^^ '  ®"^  therefore  it  hath  been  holden,  that  if  a 
Vide  Taylor  n,  ^^ter  which  has  been  an  ancient  highway,  by  degrees  change  its 
Whitbread,  course,  and  go  over  different  ground  from  that  whereon  it  used  to 
Douglas,  745.     fUQ^  ^gj  ^jjg  highway  continues  in  the  new  channel  in  the  same 

manner  as  in  the  old. 

At  whose  Charge,  and  by  whom,  the  Highway  ought  to  be 

repaired* 

1 .  What  provision  is  made  by  the  common  law  concerning  this 
matter. 

2.  What  by  statute. 

As  to  the  first  of  these  particulars,  viz*  What  provision  haa 
been  made  by  the  common  law  for  the  repairs  of  highways* 

Sect 4  5.  It  seems  to  be  agreed,  that  of  common  right,  the 
general  charge  of  repairing  all  highways  lies  on  the  occupiers  of 
8^.  '*  ^^^  lands  in  the  parish  wherein  they  are;  (a)  t  And,  wherefore, 
if  the  inhabitants  of  a  township,  bound  by  prescription  to  repair 
the  roads  within  the  township,  be  expressly  exempted,  by  the 
.  ep.  106.  provisions  of  a  road  act,  from  the  charge  of  repairing  new  roada 
to  be  made  vnthin  the  township,  that  charge  must  necessarily 
fall  on  the  rest  of  the  parish. 

But  it  is  said,  that  the  tenants  of  the  land  adjoining  are  bound 
I'^^SliM.  to  scour  their  ditches.  (6) 

Sum.  144.  ^^^  ^'*®'"®  ^^  "^  doubt  but  particular  persons  may  be  bur- 

8  hJ  7.  5.  thened  with  the  general  charge  oi  repairing  the  highway  in  two 

Ld. Ray.  725.  cases,  viz.  in  respect  of  an  inclosure  of  the  land  wherein  it  lies; 

«T.  Rep.  23«.  ^jjj  j^  respect  of  a  prescription. 

And  First,  a  particular  person  may  be  Jbround  to  repair  a  high* 
way  in  respect  of  an  inclosure. 

Sect, 

(l)  Bat  now,  by  it,  55  Geo.  3.  c.  78.  two  jus-      or  stop  up  a  useless  one,  observing  the  fomu  set 
tices  at  a  special  sessions  may  divert  a  highway,      out  in  the  statute. 


in  which  case  he  is  bound  to  make  a  perfect  good  way,  and  ihalt  ^^  ^^ 
not  be  excused  for  making  it  as  good  as  it  was  at  the  time  of  the  i  Bun.  461  to 
indoaure,  if  it  were  then  any  way  defective  ;  because,  before  the  J^^i?'*'™', 
inclosure,  the  people  used,  when  the  way  was  bad,  to  go  for  their  '' 

better  passage  over  the  fieldsadjoining,  out  of  the  common  track, 
which  liber^  is  taken  away  by  toe  inclosure. 

Sect.  7.    Also  it  hath  been  holden,  that  if  one  inclose  land  on  i  aiitrSn,  464. 
one  side,  which  hath  been  anciently  inclosed  of  the  other  side, 
he  ought  to  repair  all  the  way,  but  that  if  there  be  not  such  an 
ancient  inclosure  of  the  other  side,  he  ought  to  repair  but  balf 
that  way. 

And  it  is  said,  that  wherever  one  is  bound  to  repair  a  highway 
in  respect  of  an  inclosure,  and  lays  it  open  again  as  it  was  ^fore, 
he  shall  be  freed  from  the  charge  of  repairing  it. 

-f  So  in  a  writ  of  ad  quod  damnum,  and  inquisition  found  there-  3  Aik.  Trc 
upon,  after  the  person  hath  once  made  the  road,  (and  it  is  not  ne- 
cessary the  whole  new  road  should  go  through  his  own  soil,)  the 
parishioners  ought  to  keep  it  in  repair;  because  being  dischai;ged 
from  the  repainng  of  the  old  road,  no  new  burthen  is  laid  upon 
them;  their  labour  is  only  transferred  from  one  place  to  another. 
But  if  the  new  road  lies  in  another  parish,  the  person  who  sued 
out  the  writ,  and  his  heirs,  ought  to  keep  it  in  i-epair ;  because 
as  the  inhabitants  of  the  other  parish  gained  no  benefit  from  the 
old  road  being  taken  away,  it  would  he  imposing  a  new  charge 
upon  them,  for  which  they  enjoyed  no  compensation. 

t  So  also  if  a  highway  be  inclosed  by  virtue  of  a  special  act  of  Bei  v.  Heck- 
parliament  for  inclosing  and  dividing  common  fields,  &«.  it  shaO  ^*'  ^  ^""^ 
continue  to  be  repaired  by  the  parish  or  township,  as  it  was  be- 
fore, unless  otherwise  directed  by  the  act;  for  ifhe  who  inclosed 
the  ground  adjoining  to  the  highway  were  obliged  to  repair,  it 
might  happen  that  the  expense  of  repairing  would  be  more  than 
the  value  of  bis  allotment. 

Sbcondlv,  a  particular  person  may  be  bound  to  repair  a  (a) Where  the 
highway  in  respect  of  a  prescription,  (a)  onginal  of  stuy 

I  r  «  /  ii  accounted  for, 

„  T    ■        ■  1     1  ^^  prescripliun 

beet.  8.     It  IS  Mid,  that  a  corporation  aggregate  may  be  com-  is  deitrojed. 
pelled  to  do  it  by  force  of  a  general  prescription,  that  it  ought  ^'?°^  *S: 
and  hath  used  to  do  it,  without  shewing  that  it  used  to  do  so  in  ^  Auiie's. 
respect  of  the  tenure  of  certain  lands,  or  for  any  other  consider  a-  si  Ed.  4.' 3*. 
tiou  ;  because  such  a  corporation,  in  judgment  of  law,  never  ^'^^lT'^ 
dies,  and  therefore,  if  it  were  ever  bound  to  such  a  duty,  it  must  ^s!^     '    ' 
needs  continue  to  be  always  so ;  neither  is  it  any  plea,  Uiat  such 
corporation  have  always  done  it  out  of  charity  ;  for  what  it  hath 
always  done,  it  shall  be  presumed  to  have  been  always  bound  to 
do. 
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Far.  54.  55.  But  it  is  Bsid,  that  a  p^r^on  cannot  be  chargedivith  such  adutj 

Keilw.  5^.  •!  ^y  ^  general  prescription  from  what  his  ancestors  have  done^be» 
Latch.  906.  cause  no  one  is  bound  to  do  what  his  ancestors  have  done,  unless 
^  M*H  ^^  ^^'  *^  ^^  ^^^  some  special  reason,  as  the  having  lands  descended  from 
190.^^6.5!  '  ^^^^  ancestors,  which  are  holden  by  such  like  service,  8lc.  Yet 
Salk.  S57.  a.      it  seenis,  that  an  indictment  charging  a  tenant  in  fee  simple  with 

leaving,  used  of  right  to  repair  such  a  way  ratione  tenura  terras 
stuc,  is  certain  enough,  without  adding,  that  his  ancestors,  or 
those  whose  estate  he  hath,  have  always  so  done,  for  that  is  im- 
plied in;  saying,  **  that  he  has  always  used  to  do  it  ratione  tenutdt 
sua." 

Also  an.  occupier,  as  such,  though  at  M*ill  only,  is  indictable  for 
suffering  a  house  standing  upon  the  highway  to  be  ruinous,  8cc. 
and  the  words  ratione  taiura,  S^c.  if  added,  are  surplus. 

1  Mod.  ii2»  .   Sict.9*    However,  it  seemeth  certain,  that  whether  a  particu- 

3  Keble,  301.  Jar  person  be  bound  to  repair  a  highway  by  inclosure  or  prescrip- 

10  Mod!*'i50.  ^^^f  ^'  y^t  the  parish  cannot  take  advantage  of  it  upon  the  plea 

382.  of'  hot  guilty"  to  an  indictment  against  them  for  not  repairing 

^^^!mo^^'  ^'  ^^^  ought  to  set  forth  their  discharge  in  a  special  plea.  (1) 

Ld.  Ray.  725. 

s^^^^iVq  '^®  ^^  ^®  Second  Particular,  viz.  At  whose  charge,  and  by 

*^'  whom  the  highway  ought  to  be  repaired  by  force  of  the  sta^ 

tutes. 

The  management  and  care  of  highways,  by  the  several  sta- 
tutes relative  to  them,  is  under  the  direction  of  justices  of  the 
peace  and  surveyors,  and  the  infringement  of  the  several  enact- 
ments punishable  mostly  by  pecuniary  forfeitures,  recoverable 
in  a  summary  way :  for  the  particulars,  see  Bum's  Justice,  tit. 
^*  Highways."  But  as  a  nuisance  to  a  highway  is  also  an  indict- 
able tf ence,  it  is  fit  in  this  work  to  consider. 


fVhat  shall  be  said  to  be  a  Nuisance  to  the  Highway. 

1 .  What  shall  be  said  to  be  such  a  nuisance  at  common  law. 

2.  What  by  statute. 

A»  to  the  First  Point,  viz.  What  shall  be  said  to  be  a  nuisance 
to  a  highway  at  common  law. 

JCitch,34,35.         Sect.  10.  There  is  no  doubt  but  that  all  injuries  whatsoever 

to  any  highway,  as  by  digging  a  ditch,  or  making  a  hedge  pyer- 
thwart  it,  or  laying  logs  of  timber  in  it,  or  by  doing  any  other 

act 

(i)  It  must  appear  upon  the  face  of  the  indict,      county  only.  5  Burr.  970f ;  a»that  they  li«?e  la- 
ment by  whet  light  the  charge  is  laid  upon  the  par-      paired  timeout  of  mind,  and  {76.  B*  R.  H.  S59. 
ticttlar  divinoo  of  any  parish  which  is  in  one 
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act  which  will  render  it  less  eomtnpdious  to  the  king's  people, 
are  public  nuisances  at  common  law.    • 

*     Sect.  11.     Also  it  seemeth  to  be  cl^ar,  that  it  is  no  excuse  sR.Abr.i37. 
for  one  who  layeth  such  logs  in  the  highway  that  he  laid  them  s^* 
only  here  and  there,  so  that  the  people  might  have  a  passage  by 
windings  and  turnings  through  the  logs  ;  yet  it  is  said  to  be  no  t  R.  Abr.  isr. 
nuisance  for  the  inhabitants  of  a  town  to  unlade  billets,  &c.  in 
the  street  before  their  houses,  by  reason  of  the  necessity  of  the 
case,  unless  they  suffer  them  to  continue  there  an  unreasonable 
time  after  they  are  unloaded.  (3) 

Sect*  19.    There  is  no  doubt  but  that  it  is  a  nuisance  at  com-  8H.7.5. 
mon  law  to  erect  a  new  gate  in  a  highway,  as  has  been  more  ^^tch.  u,  $^. 
fully  shewn.  8H.7.5. 

Sect.  13.  Also  it  scfemeth  clear,  that  it  is  a  like  nuisance  to 
suffer  the  ditches  adjoining  to  a  highway  to  be  foul,  by  reason 
whereof  it  is  impaired ;  or  to  suffer  the  boughs  of  trees  growing 
near  the  highway  to  hang  over  the  road,  in  such  a  manner  as  there- 
by to  incommode  the  passage. 

As  to  the  Second  Point,  viz.  What  shall  be  said  to  be  a 
nuisance  to  the  highway  by  statute. 

fl 

Sect.  14.  Not  only  all  the  abovementioned  nuisances,  which 
are  such  at  common  law,  are  esteemed  also  nuisances  by  statute, 
.but  there  is  also  one  j>articular  nuisance  which  is  made  such  by 
statute,  and  doth  not  seem  to  be  taken  notice  of  by  common 
law,  and  that  is  the  drawing  of  a  travelling  carriage  with  more 
than  six  horses  in  length,  (a)  the  permitting  whereof  hath  occa-  (a)  For  the 
sioned  the  carrying  of  such  excessive  loads  in  such  carriage,  that  ""°'*!*''^**'', 
the  weight  thereof  hath  in  many  places  rendered  the  roads  un-  SremTvide  ^ 

passable.  highwBj  acts,  ' 

Bum,  tit 
<'  Hi^ways.** 

How  such  Nuisances  are  to  be  removed  and  punished. 

1.  In  what  order  hedges  and  ditches,  adjoining  to  the  high- 
way, ought  to  be  kept. 

£.  How  far  all  trees  and  bushes  are  to  be  removed  from  the 
highway. 

3.  In  what  manner  all  other  annoyances  obstructing  the  high- 
way are  to  be  removed. 

4.  How  far  all  persons  are  punishable  for  taking  away  things 
made  use  of  for  the  benefit  of  the  highway. 

5.'  How 

• 

(3)  A  waggoner  occupy  iug  one  side  of  a  public  held  to  be  rightly  convicted  of  a  common  noisance, 

street,  in  the  cit^  of  Exeter,  iMfore  his  warehouse,  although  there  was  room  for  carriages  and  pas- 

in  loading  and  unloading  his  waggon  so  that  both  sengefs  left  on  the  other  side  of  the  street.  (R.  v. 

carriages  and  foot  passengers  were  incommoded  Russel,  6  £.  R.  427.)  • 

by  his  cttmberoas  goods  lying  in  the  way,  was 
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Keilw.  S4. 
Crom.  131. 
Dalt.  c  26. 
1  Black,  407. 


5.  How  far  they  may  be  punisfaod  for  drawing  a  carriage  with 
more  than  five  horses  in  length. 

6.  How  far  drivers  of  carriages  are  punishable  for  misbe- 
haviour.— See  Burn's  Justice,  tit.  **  Highways." 

Sect  A  5.  By  the  general  highway  act  of  13  Geo.  3.  c.78.  s.£4. 
justices  of  the  peace  have  a  power  to  present  upon  their  own  view, 
or  by  information  upon  the  oath  of  others^that  a  highway  is  out  of 
repair.  This  clause  is  copied  from  former  acts  upon  the  same  sub- 
ject, and  in  the  exposition  of  a  similar  clause  it  bath  been  holdei^ 
that  the  party  against  whom  such  a  presentment  shall  be  made 
cannot  take  any  traverse  to  the  want  of  repair  of  such  highway  ; 
but  it  is  agreed,  that  he  may  plead  that  some  other  person  ought 
to  repair  the  sanie,  and  traverse  his  own  obligation  to  do  it. 
Neither  can  I  see  upon  what  reason  the  former  opinion  is 
grounded,  that  he  connot  traverse  the  want  of  repair  of  such 
highway ;  for  since  the  statute  expressly  saves  to  every  person 
who  shall  be  touched  by  any  such  presentment  his  lawful  traverse 
to  the  same,  as  he  might  have  to  an  indictment  of  trespass  or 
forcible  entry ;  and  since  it  seems  clear,  that  every  defendant  to 
any  such  indictment  may  traverse  the  whole  matter  alleged 
asainst  him,  as  hath  been  shewn  more  at  large,  tit.  ^*  Forcible 
See  Cartb.  2i«,  En^iy,"  s.  58.  why  may  he  not  as  well  have  the  same  benefit  in 
the  present  case  ?  And  though  the  record  of  a  justice  of  peace, 
acting  by  force  of  any  statute  as  a  judge,  be  not  traversable ;  yet 
it  seems  hard  by  such  a  general  rule,  to  make  any  record  not  tra- 
versable, which,  by  the  express  words  of  the  statute  which  au- 
thorizes the  making  of  it,  is  allowed  to  be  traversable  ;  it  is  true 
indeed,  that  a  presentment  in  a  conrt-4eet  is  not  traversable,  un- 
less it  touch  the  party's  freehold ;  but  I  do  not  see  why  such  a 
presentment  in  pursuance  of  this  statute  should  have  the  like 
privilege,  since  the  statute  hath  no  mention  of  such  present- 
ments in  courts-leety  but  gives  the  like  traverse  as  is  allowed  by 
law  upon  any  indictment  of  trespass,  Sec.  (4) 

N.B.  Thisob-  Sect^  l6.  Also  it  seems  to  be  implied  in  the  construction  of 
"^T^"  ^"'  these  (the  highway  acts)  as  well  as  of  all  other  penal  statutes,  that 
fonuerstatates  °^  ^'^  Ought  to  be  convicted  of  any  offence  against  them,  with- 
upon  this  sub-  out  having  notice  of  the  accusation  made  against  him,  and  an  op- 
j«<^  portunity  of  defending  himself.     And  therefore  I  shall  take  it  for 

granted,  that  generally  no  one  ought  to  be  punished  for  any 
of  the  abovementioned  offences,  without  being  called  upon  t6 
answer  for  himself,  and  having  liberty  to  traverse  the  matters 
alleged  against  him  :  it  is  true,  indeed,  that  it  is  generally  holden, 
that  no  traverse  can  be  taken  against  a  presentment  by  a  justice 

of 


(4)  It  is  DOW  determined  that  the  reasonmg  of 
Mr.  S.  Hawkins  is  correct;  and  that  a 'general 
trayerae  nay  be  presented  to  a  presentment  of  a 
JQstioe,  that  a  road  is  oot  of  repair,  made  upon  his 
own  Tiew.  In  the  cose  of  R.  v.  the  Jnstices 
of  Wiltshire,  (Burr.  15S1.)  which  was  an  appKca- 
tioQ  for  a  mndatnu  to  consiand  the  jostices  to 


receive  a  eeneral  traverse  to  a  presentment  of  a 
single  justice  that  a  road  was  out  of  repair,  Mr. 
J.  I  ates  observed,  that  there  was  no  jurisdiction 
in  this  kingdom  by  which  a  defendant  coald  be 
convicted  unheard.  And  the  court  held  that  a 
presentment  was  of  no  more  force  than  an  indict- 
ment, and  therefore  traversable  generdly. 
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of  peace  of  his  own  knowledge  9S  to  the  want  of  repair ;  jet 
this  opinion  seems  justly  questionable,  for  the  reasons  before 
alleged. 

Sect.  17*  However,  it  is  certain,  that  in  all  other  cases, 
whoever  is  indicted  or  presented  in  any  court,  except  a  court- 
leet,  for  any  o£fence  relating  to  the  highways,  may  traverse  the 
whole  matter  alleged  against  him  in  such  indictment  or  present- 
ment. 

Sect.  18.  But  it  seemeth  to  be  agreed,  that  he  who  is  pre-  5H.  7. 4. 
sented  for  such  an  offence  in  a  court-Ieet,  can  only  traverse  it  so  j^^^J^*  ^^^^ 
far  as  it  concerns  his  freehold,  as  by  charging  him  with  being  Rex  v.  Roussel, 
bound  to  such  repairs  in  respect  of  the  tenure  of  his  lands.  Sec.  i  Term  Rep. 
for  which  purpose  it  is  certain  that  he  may  remove  it  by  a  ceriio* 
rari  into  the  king's  bench,  and  there  traverse  it. 

Sect.  19-    Also  there  is  no  doubt,  but  that  after  conviction,  or  AiidCT8on,«34. 
upon  a  demurrer  or  confession,  any  one  may  take  exceptions  to  \gi%^gj    * 
any  such  indictment  or  presentment  in  any  court  for  the  want  of  t  Keble,  715. 
legal  form ;  but  the  court  in  discretion  will  very  rarely  suffer  a  ^^9. 
man  to  take  such  exceptions  before  such  conviction  or  confes- 
sion, without  a  certificate  and  affidavit  that  the  ways  are  in  good 
repair. 

Therefore,  for  the  better  understanding  in  what  cases  it  may  be 
safe  to  demur  to,  or  confess  an  indictment  or  a  presentment  of 
this  kind,  I  shall  lay  down  the  following  rules  concerning  them. 


Rules  for  Indictments  relative  to  Highways. 

Sect.  1.  1*  That  it  is  (a)  safest  in  every  such  indictment  to  («)9iLAbr. 
shew  both  the  place  from  which,  and  also  the  place  to  which,  the  p^j^^  ^ 
way  supposed  to  be  out  of  repair  doth  lead ;  yet  exceptions  for  (p^  ^  Kebie/ 
want  of  such  certainty  have  sometimes  been  (b)  disallowed ;  how-  7i5. 728. 
ever  it  seems  certain,  that  there  is  no  necessity  to  shew  (c)  that  a  y.^*'^  lUiVr^' 
highway  leads  to  a  maricet  town,  because  every  highway  leads  2091. 
from  town  to  town.  Luca^  S83. 

mrhere  an  objec- 
tion  of  this  kind  is  disallowed.    1  Brownl  9.  (c)  Palmer,  389.    S  Roll.  il2.    B.  R.  H.  S16. 

Sect.  2.    II.  That  it  is  necessary  (d)  in  every  such  indict*  W^  Keb.  544. 
ment  expressly  to  shew  in  what  place  the  nuisance  complained 
of  was  done,  for  which  (e)  cause  an  indictment  for  stopping  a  (•)  €  R.  Abr. 
vvay  at  D.  leading  from  D.  to  C  is  not  good  ;  for  it  is  impossible  p^' 
that  a  way  leading  from  D.  should  be  in  D.  and  no  other  place    ^^^' 
is  alleged. 

Sect.  3.    III.  So  also  it  hath  been  adjudged,  that  an  indict-  Rez  v.  Gamlin- 
ment  against  the  parish  of  B.  for  not  repairing  a  road  leading  ^y,STerm 
from  A.  to  B.  is  exclusive  of  B.  and  therefore  bad,  and  not  aided      ^'  ^^^' 
by  a  subsequent  allegation,  ^  that  a  certain  part  of  the  same 
"  highway  situate  in  B.  is  in  decay,  &c.'' 


Sect.  4.    IV.   So  also  in  a  presentment  the  highway  must  stra.  i8i. 

be  Cowp.  ui 


Stn.  44.  Sect.  5.   V.  But  in  an  indictment  for  a  nimaace,  it  is   not 

1  H.PLIt«p.    necessary  to  mention  the  termim  of  a  highway.     Also  if  there  be 
Saler,  tiSi        ^^  villa  in  a  parish,  it  is  not  necessary  in  an  indictment  for  a 
nuisance  to  shew  in  which  vill  the  nuisance  lies. 

J^"*"^"*-?**-  Sect.  6.  VI.  That  every  indictment  ought  also  certainly  to 
shew  to  what  part  of  the  highway  the  nuisance  did  extend,  as 
by  shewing  how  many  foot  in  length,  and  how  many  foot  in 
breadth  it  contained,  or  otherwise  the  defendant  will  neither 
know  of  the  certainty  of  the  charge  against  which  be  is  to  make 
his  defence,  neither  will  the  court  be  able  from  the  record  to  judge 
of  the  greatness  of  the  olTeace,  in  order  to  assess  a  fine  answ^r- 
s  R.  Abr.  80,  ^jjig  thereuuto;  and  upon  this  ground  it  hath  been  at^udged,  that 
^^'  an  indictment  for  stopping  a  certain  part  of  the  king's  way  at  K. 

b  nought,  for  the  uncertainty  thereof. 

eR.Abr.  &t.  Sect.  7.  VIL  Also  it  bath  been  resolved,  that  the  place 
wherein  such  a  nuisance  is  alleged,  is  not  sufficiently  ascertained 
in  such  an  indictment  by  shewing  that  it  contained  so  many  foot 
in  length,  and  so  many  in  bread£,  by  esdniation.  ' 

SajcT,98.  fSect.S.   VIII.    An   indictment  for    a  nuisance  in   laying 

ter.  901.  gQJJ  jj,  a  highway  is  not  had  for  want  of  the  length  and  breadth 

of  the  nuisance  hein^  set  out.     Nor  for  a  nuisance  in  digging 

two  grips  or  ditches  in  a  certain  footway.     Nor  for  a  nuisance 

■  that  a  certain  highway  and  bridge  are  in  a  ruinous  condition. 


Sdkdd,  U9.  t  Sect.  9-  IX.  Thdt  every  such  indictment  must  shew,  that 
6  Hodtn,  155.  the  way  wherein  a  nuisance  is  alleged  is  a  way  common  to  all  the 
iGB.'ies.  ^"'  hing's  people:  for  which  cause  it  hath  been  resolved,  that  an  in- 
(n)  C  EJii.  63.  dictment  for  a  nuisance  to  a  {a)  horseway,  without  adding  that  it 
is  a  highway,  is  nought. 

(OSeeiB.  Sect.  10.    X.  And  upon  the  same  ground  it  seemeth  also, 

^^r-  ^  that  an  indictment  for  a  nuisance  to  a  common  footway  to  the 

Pophlm*M6r  chateh  of  D.  for  (b)  all  the  parishioners  of  D.  is  not  good ;  yet 
t  Keblc'rts.     it  (c)  seems,  that  if  those  last  words,  viz,  "  for  all  parisnioners  of 
(e)i Vent. toe.  J)"  jjgj  been  Omitted,  such  an   indictment  might   be  main- 
tained. 

B.R.H.SK.  f  Sect.  11.  XI.  That  is  not  necessary  to  say  that  it  is  a  high- 
way for  this  or  that  particular  kind  of  carriage ;  because  if  it  is 
stated  to  be  "a common  highway,"  it  shall  be  intended  a  highway 
for  all  manner  of  things. 

Aipindal «.  •(•  Sect.  12.  XII.  That  in  pleading  a  public  highway,  it  is  suf- 

RwTjW.'^'™  ficient  to  say,  "  that  before  and  at  the  said  time  when,  &c.  there 
"  was,  and  of  right  ought  to  have  been,  a  certain  common  public 
"  highway,  leading,8i,c.  for  all  the  liege  Bubiects,&c,  to  go.ietum, 
"  pass,  and  repass,  on  foot  and  on  horseback,  and  with  their  cattle 
"  and  carriages  at  all  times  of  the  year.  Sic."  without  alleging  that 
it  bad  been  a  highway  from  time  immemorial. 

Sett. 


i  t])b*3€«  Nuitancetrelating to  Highways. 

i'  Sed.  13«   XIII;  .Thatit  is  not  jafe  hi  an  indu 

a  common  jpersoh  for  not  repairing  a  highway,  whi^ 
have  done  m  respect  of  the  tenure  of  certain  lands 
that  he  was  bound  to  repair  it  ratione  tenura  terra,  ^ 
(a)  ftitf.  (1) 

t  Sect.  14.  XIV.  So  also  an  indictment  again: 
ditision  of  a  parish^  for  not  repairio^  a  common  hi{ 
that  the  inhabitants  thereof,  from  time  whereof  t 
man  is  not  to  the  contrary*  ought  to  repair  and 
sniEcient ;  for  the  parish  kt  large  being  bound  of  < 
to  repair,  it  ought  to  shew  by  what  right  the  charg 
the  particular  division. 

Sect.  IS.  XV.  Alto  it  is  said,  that  in.  an  indie 
a  (jb)  bishop,  &c.  for  not  repairing  a  highway,  in  resf 
lands,  it  ought  tobe  >shewn  in  whateajyacity  he  ougi 
becau9e  otherwise  it  cannot  be  known  m  whatcapaci 
is  to  be  awarded  against  him. 

Sect.  16.  XVI.  That  in  every  such  indictmen 
leged  against  the.  defendant  must  be  expressed  in 
terms,  that  it  may  clearly  appear  to  the  court  to 
nuisance :  and  for  this  cause  it  hath  been  resolves 
sentment  for  diverting  a  highway  is  not  good,  becai 
cannot  be  diverted,  but  must  always  continue  in  tl 
where  it  was,  howsoever  it  be  obstructed,  and  a  ne 
in  another  place.  . 

Sect.  17.  XYII.  That  an  indictment  against  a  i 
ping  a  highway  in  his  own  land,  is  good  without  layii 
done  vi  et  armis. 

Sect.  18.  XVIII.  Also  it  is  said,  that  a  presen 
highway  in  such  a  place  is  decayed  by  the  default 
bitants  of  such  a  town,  is  good  without  naming  a 
certainty. 

Sect.  19-  XIX.  But  it  hath  been  adjudged,  tli 
ment  against  particular  persons  must  specially  charg 
one;  for  which  cause  it  hath  been  resolved,  that  a 
against  several  for  not  repairing  their  streets,  that  tl 
uterque,  did  not  repair  them,  is  not  good. 

Sect.  90.  XX.  That  the  defendants  ought  nott 
non  debent  reparare,  without  shewing  who  ought. 

9 

Sect.^l.  XXI.  That  the  defendants  shall  not  t 
by  submitting  to  a  Ane,  but  a  distringas  shall  go  in 
they  repair. 

f  Sect.  22.  Xl^II.  That  if  a  parish  be  situate 
county,  and  the  rest  in  another  county,  and  a  higt 
one  part  be  out  of  repair,  an  indictment  against  fin 

(i)  It  hath  bMu  held,  opon  considentioii,  that  ratiuM  ttincfw  is  sn 
IVenLSSt. 

VOL.  i.  %Z  ' 
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of  thai  part  of  the  parish  only  is  bad ;  for  the  iadictmeiit  must  be 
against  the  vhole  parish. 

Of  Nuisances  relating  t6  Bridges, 

^arttf  ^U  5.  ^^  ^^^  ^  am  in  die  second  place  to  consider  nuisances  re* 
c.  15.  M  town  Ift^S  to  bridges  in  paiticular ;  for  the  better  understanding 
nor  iwam      vhewof  I  shall  examine, 

shall  be  dit* 

traioed  to  make  bridges  nor  banks,  bat  jucfa  as  of  old  time  and  of  rig^it  have  been  acpostemed.   See  silao 

t  Init.  701.    1  Burr.  967. 

■ 

1.  How  public  bridges  are  to  be  repaired  by  the  eoannon  laor* 

«.  How  by  the  statute. 

As  to  the  FiBST  Point»  I  shall  conrider, 

1.  In  what  manneri  and  by  whom,  such  bridges  are  to  be  re* 
paired  by  common  law. 

fi.  In  what  manner  persons  boiuid  to  such  repairs  are  to  be 
proceeded  against. 

• 

As  to  the  first  of  these  particulars,  viz*  In  what  mannerj. 
and  by  whom,  public  bridges  are  to  be  repaired  by  the  conunoa 
law. 

45As8tze,p.43.  Sect,  1.  It  seemeth  to  be  clear,  that  those  who  are  bound  to 
Daitoiv  c.  14.     i^pgji.  ^y^ii  bridges  must  make  them  of  such  height  and  strength, 

as  shall  be  answerable  to  the  course  of  the  water,  whether  it  con- 
tinue in  the  old  channel,  or  make  a  new  one ;  and  that  they  are 
not  punishable  as  trespassers  for  entering  on  any  adjoining  land 
for  such  purpose,  or  for  laying  thereon  the  materials  requisite  for 
such  repairs. 

a)  t  Inst  roi«  Also  it  seemeth  to  be  clearly  (a)  settled,  that  of  common  right 
'  riJ^965       ^  charge  of  repairing  all  common  bridges  lies  upon  the  county 

6Mod.'dS7.'      wherein  they  are,  unless  part  thereof  be  within  a  franchise  ;  in. 

SalludSd,  559.    which  CMae  it  is  said,  that  so  much  as  is  within  the  franchise  shall 

be  repaired  by  those  of  the  franchise. 

(6)  2  Inst.  700.  SecL  2.  Also  it  seemeth  to  be  (fi)  certain,  that  such  charge  maj 
s^^'  14JS  ^  ^^^  nfou  a  corporation  aggregate,  either  in  respect  of  a  ape- 

PaLn,  e.14.  ^^^^  tenure  of  certam  lands*  or  in  respect  of  a  special  prescriptioB». 
Far.  54, 55.       and  that  it  may  be  cast  upon  any  other  persons  (1)  by  reason  of 

such  a  special  tenure,  as  hath  been  shewn  more  at  large  under 
the  second  general  head  of  the  precedent  dirision. 

(c)  S  Inst  701.        Tfc       •     .    .  V       .  •     1  1    ..  «       •  J  .      .. 

6  Mod.  S07.  But  It  IS  (c)  said,  that  a  man  shall  not  be  bound  to  repair  a 

Sa&eld,  999.      new  bridge  built  by  himself  for  the  common  good ;  but  that  the 

C.  Car.  905.  COttnty 

.  •     t« 

(1)  Therefofe  a  tenantvt  will  of  a  house  which  the  neoessaiy  interoonrBe  of  the  bridge,  as  tenant 

adjoins  to  a  common  bridse,  although  he  is  not  at  will  only,  he  is  bound,  by  reason  of  hb  posses* 

bound  as  bdween  Jendlofd  and  teaaot  «o  Mpair  iioB,  to  npair  it,  to  £v  M  to  pfeveni  the  poUic 

the  house,  yet  if  it  become  dangeroosly  ruinous  to  beuig  prejudieed.    Ld.  Raym.  856.    . 


T«nieace.  (*) 

t  Therefore  where  a  particular  district  rebuilt  a  foot  bridge  Borr.  es^. 
over  a  more  convenient  part  of  the  stieam,  and  converted  it  into  ^  BL  Kep.  685* 
a  bridge  for  horses,  carts,  and  carriages;  as  the  district  was 
not  bound  by  custom  to  build  or  repair  sGch  a  bridge,  but  a  foot 
bridge  only,  and  as  they  built  a  quite  different  bridge.in  a  different 
place,  which  proved  of  common  public  utility  to  the  county,  the 
cottrt  were  unanimous,  that  the  county,  and  not  the  district,  ner^ 
bound  to  repair  it. 

As  to  tite  second  particular,  viz.  In  what  manner  persons 
bound  to  such  repairs  are  to  be  proceeded  against. 

S^.  3.  tt  seeaeth  to  be  dear,  (c)  that  any  particular  inhabitant  (e)  i  Jon.  trs. 
or  inhabitants  of  a  county,  or  teoant  or  tenants  of  land  charged  ^"^"'J^*' 
to  the  repairs  of  such  a  Inidge,  may  be  made  defendants  to  an  in*  g^^^  35^ 
dictmeot  for  not  repairing  it,  and  be  liable  to  pay  the  whole  fine  it  HnLisB. 
assessed  by  the  court  for  the  de^ult  of  such  repairs,  and  shall  f^' 
be  put  to  then:  remedy  at  law  for  a  contribution  from  those  who  79J  smI'sm!*' 
are  bound  to  bear  a  pft>portionable  share  in  the  charge ;  for  the  s&s'.  ii69. 
necessity  of  the  case  requires  the  greatest  expedition  in  rases  of  ^i^^- 1^^- 
thb  nature.  VJ^k'^ 

lUgUtcr.tn.     flIiiM.r0O'  Hud.131. 

t  But  no  action  will  lie  by  an  individual  against  the  inhabitants  Cowp.  687, 
of  a  coun^,  for  an  injury  sustained  in  consequence  of  a  county 
bridge  being  out  of  repair. 

Sect.  4.  Also  it  hath  been  (_d)  resolved,  that  it  is  not  sufficient  (fi  ■  ttr.nt. 
for  Uie  defendants  to  an  indictment  for  not  repairing  a  bridge,  tq  Popi»n'.i9*. 
excuse  themselves  by  shewing  either  that  they  are  not  bound  to  g  jj^a.  lio. ' 
repair  the  whole,  or  any  part  of  the  bridge,  without  shewing  what  43  Auiie,  ST. 
other  person  is  bound  to  repair  the  same ;  and  it  is  said,  that  in  m^'^j^m"*"'' 
sach  case  the  whole  charge  shall  be  laid  upon  such  defendants,  ' 
by  reason  of  their  ill  plea. 

Sect.  5.  It  ia  said,  tflat  where  sach  defsndants  plead,  that  A.  s«e  1 SM,  140. 
B.  ought  to  repair  the  bridge  mentioned  in  the  indictment,  and  *  ^***  '"• 
take  a  traverse  to  the  charge  against  themselves,  the  attorney- 
general  in  this  special  case  may  take  a  traverse  upon  a  traverse,' 
and  insist  that  die  defendants  are  bound  to  the  repairs,  and  tra- 
verse the  charge  alleged  against  A.  B.  and  that  an  issue  ought  to 
be  taken  on  buch  second  trffverse ;  and  that  the  attorn ey-generat 
may  afterwards  surmise,  that  the  defendants  are  bound  to  repair  i^ 
and  that  the  whole  matter  shall  be  tried  by  an  indifferent  jury, &c. 

f  But  Ae  indictment  ought  to  shew  what  sort  of  bridge  it  is,  l^-  Bsym. 
wheAer  for  carts  and  canines,  or  for  horses,  or  foot  men  only.  "^  ^g, 
And  a  the  duly  to  repair  arise  by  reason  of  the  tenure  of  certain 
lands,  the  indictment  must  shew  where  those  lands  Ue. 

Sect. 

(t)  So  «bne  •  aiSlar  MIt  a  hMn  acrous' 
*Mam  nnr  hb  mil],  ihroogfa  whkb  uien  wifa 
paUtc  fard  before,  sod  Uw  public  uod  tbe  bridge 
Z  Z2 
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OFFENCES  AGAINST  PUBLIC  ECONOMY.    Bk.  I, 

•  Sect.  6.  It  seemsy  th^t  bo  iobabitimt  of  a  cdunty  6i%bt  (o  he 
a  juror  for  the  trial  of  an  issue*  whether  the  county,  be  booii^ 
to  such  repairs  or  not;  but  it  is  said,  that  he  may  be  a  good  wit- 
ness. (3)  ' 

As  to  the  Second  Point*  viz.  In  what  manner  such  bridges 
are  to  be  repaired  by  statute. 

Sect.  7.  And  by  9A  Hen.  8.  c.  5.  it  is  enacted*  **  That  die  jus- 
tices of  peace  in  every  shire  of  this  realm*  franchise,  city*  or 
borough,  or  four  of  them  at  the  least,  whereof  one  to  be  of  the 
quorum,  may  inquire*  hear*  and  determine*  in  their  general 
session^s*  of  all  manner  of  annoyances  of  bridges  broken  in' the 
highways*  tp  the  dsm^e  of  the  king's  liege  people,  and  to  make 
such  process  and  pains  upon  every  presentment  afore  them*  for 
the  reifonilafion  of  the  same,  against  such  as  owen  to  be  charged 
for  the  making  or  amending  of  such  bridges*  as  the  king's  jus- 
tices of  his  bench  use  commonly  to  do ;  or  as  it  shall  seem  by 
their  discretions  to  be  necessary  and  convenient  for  the  speedy 
amendment  of  such  bridges.'^ 

.  SectJQ.  And  by  22  Hen.  8.  c.  5.  s.  2  and  3.  it  is  further 
enacted*/' That  where  it  cannot  be  known.and  proved  what  hun- 
dred, riding*  wapentake*  city*  borough*  town  or  parish*  nor  what 
person  certain*  or  body  politic*  ought  of  right  to  make  such 
bridges  decayed*  by  reason  whereof  such  decayed  bridges*  for 
lack  of  knowledge  of  such  as  owen  to  make  diem*  for  £e  most 
part  lie  long  without  any  amendment*  to  the  great  annoyance  of 
the  king's  subjects ;  in  every  such  case  the  said  bridges,  if  diej 
f'  be  without  city  or  town  corporate*  shall  be  made  by  the  inha- 
bitants of  the  shire  or  fiding*  within  which  the  said  bridge  de- 
cayed shall  happen  to  be :  and  if  it  be  within  any  city  or  town 
corporate*  then  by  the  inhabitants  of  every  such  city  or  town 
corporate  wherein  such  bridges  shall  be.  And  if  part  of  any 
**  such  bridges  so  decayed  happen  to  be  in  one  shire*  riding*  citf , 
or  town  corporate*  and  the  other  part  thereof  in  another  shire, 
riding^*  city*  or  tovm  corporate*  or  if  part  be  within  the  limits  of 
any  aty  or  town  coiporate*  and  part  without*  or  part  within  one 
riding*  and  part  within  another*  that  then  in  every, such  case  the 
inhabitants  of  the  shires*  ridings*  cities*  or  towns  corporate* 
**  shall  be  chained  and  chargeable  to  amend*  make  and  repair 
''  such  part  and  portion  of  such  bridges  so  decayed*  as  shall  lie 
"  and  be  within  the  limits  of  the  shire*  riding,  city,  or  town  cor- 
*'  porate*-  wherein  they  be  inhabited  at  the  time  of  the  same  de- 
"cays." 

Sect.  9*  And  by  22  Hen.  8.  c.  5.  s.  4.  it  is  further  enacted/ 
That  in  every  such  case  where  it  cannot  be  known  and  proved 
what  persons*  lands*  tenements*  and  bodies  politic  owen  to  make* 
and  repair  such  bridges*  that  for  speedy  reformation  and  amend- 
ing of  such  bridges*  the  justices  of  the  peace  within  the  9hir< 
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,  (5)  Tlie  same  objection  may  lie  a^intt  the  jus- 
tices, where  they  ai^  all  interested ;  in  wbich  case 
the  trial  thai]  be  in  tiie  next  cotuiVf .  Vide  Barrow* 


or 


859»  860.    But  by  1  Ann*  aa  inhabitant  nay  be 
«  witness. 


"  tben  the  luiticea  or  peace  within  ever;  such  city  or  town  corpo-  q^  j  ^^\^,, 

*■'  rate,  or  four  of  die  said  iuBtioes  at  the  least,  whereof  one  to  be  leem  to  make 

'*  of  the  qitoram,  within  the  limitH  of  their  sevend  commissioDB  "■■■  ^rtof  tha 

".and  authorities,  may  call  before  them  the  constables  of  everj  •ctiudeu. 

"  town  and  parish,  bein^  within  the  shire,  riding,  city  or  town 

"  corporate,   as  welt  within  liberty  as  without,  wherein  such 

"  bridges  or  any  parcel  thereof  shall  happen  to  be,  or  else  two  of 

"  the  moHt  honest  inhabitants  within  every  such  town  or  parish  in 

"  the  said  shire,  riding,  city  or  town  corporate,  by  the  discretion 

*'  of  the  said  justices  of  peace,  &c.   And  at  and  upon  the  appear^ 

"  ahce  of  such  constables  or  inhabitants,  the  saidjustices  of  peace, 

"  &£.  with  the  assent  of  the  said  constables  or  inhabitants,  may 

"  tax  and  set  every  inhabitant  in  any  such  city,  town  or  parish, 

"  within  the  limits  of  their  commissions  and  authorities,  to  such 

"  reasonable  aid  and  sum  of  money,  as  they  shall  think  by  their 

"  discretiona  convenient  and  sufficient  for  the  repairing,  re-edify- 

"  ingi'and  amending  of  such  bridges." 

-  Sect,  10.  And  by  Se  Hen.  8.  c.  5.  s.  4.  "  After  snch  taxation  'hotMteWn 

**  made,  the  said  justices  shall  cause  the  names  and  sums  of  every  >»  ^  omit. 

•*  particular  person  so  by  them  taxed,  to  be  written  in  a  roll  in-  f'ijjft'ia** 

"  denied;  and  shall  also  have  power  and  authority  to  make  two  &c. 

"  collectors  of  every  hundred,  for  collection  of  all  such  sums  of 

"  money  by  them  set  and  taxed;  which  collectors  receiving  the 

"  one  part  of  the  said  roll  indented,  under  the  seals  of  the  said 

"  justices,  shall  have  power  and  authority  to  collect  and  receive 

",  all  the  particular  sums  of  money  therein  contained,  and  to  di»- 

"  train  every  such  inhabitaotas  shall  be  taxed,  and  refuse  payment 

"  thereof,  in  his  lands,  goods  and  chattels,  and  to  sell  such  dis- 

"  tress,  and  of  the  sale  thereof  retain  and  perceive  all  the  money 

"  taxed,  and  the  residue  (if  the  distress  be  better)  to  deliver  to  ■     - 

"  the  owner  thereof." 

Sect.  1 1 .  And  by  M  Hen.  8.  c.  5.  s.  4.  "  The  same^ustices, 
"  or  four  of  them,  within  the  limits  of  their  commissions  and 
"  authorities,  may  also  name  and  appoint  two  surveyors  (a),  which  (■)  The  office  of 
"  shall  see  every  such  decayed  bridge  repaired  and  amended  from  mrrejan.ba 
"  time  to  time  as  often  as  need  shall  require,  to  whose  hands  the  •naieocj^i^'^ 
"  said  collectors  shall  pay  the  said  sums  of  money  taxed  and  by  tunall;  ■nncicd 
"  them  received;  and  that  the  collectors  and  surveyors,  and  every  ^  '^■'^l!*^ 
"  of  them,  and  their  executors  and  administrators,  and  the  execu-  ^g  ^ JJ,  amttd- 
"  tors  and  administrators  of  them,  and  every  of  them,  from  time  Ue*.  i  Burn, 
"  to  time,  shall  make  a  true  declaration  and  account  to  the  justices  *^- 
''  of  peace  of  the  shire,  riding,  city,  or  town  corporate,  wherein 
"  they  shall  be  appointed  collectors  or  surveyors,  or  to  four  of 
"  the  same  justices,  whereof  one  to  be  of  the  quorum,  of  the 
"  receipts,  payments,  and  expenses  of  the  said  sums  of  money." 

Sect.12.  Andby22Hen.8.c.  j.s.4."Iftheyor  anyofthem. 
"  refuse  that  to  do,  that  then  the  same  justices  of  peace,  or  four 
"  of  them,  from  time  to  time,  by  their  discretions,  shall  have 
"  power  and  authority  to  make  process  against  the  said  collectors 
"  and  surveyors,  and  every  «f  thep,  their  executors  and  adminis^ 

"  trators. 


710 


OFFENCE^  AGAINST  PUBUC  ECONOMY. .  Bk- 1, 


«€ 


*i 


\Vhich  the 
sherifis  shall 
serve* 


<^iiK)ue  ports 
cicep^^d, 


Allowance  to 
collectors. 


*t 


n 


^  tnttor^and  tb«  execttert  and  admuuHrators  mi  ewetj  of  ttmov 
'*  by  attachmentB  .  under  their  i6ak»  retiiraaWe  at  the  general 
leasions  of  peace :  and  if  they  appear,  then  to  compel  them  to 
account^  as  is  aforesaid ;  or  else  if  they  or  any  of  Uiem  refuse 
'^  that  to  do,  then  to  commit  such  of  them  aa  shall  refuse  to  ward, 
^  there  to  remain  without  bail  or  mainprise,  till  the  said  dedara-- 
**  tion  and  account  be  truly  made/' 

Jasticesmay  Sect.  13.  And  by  2i  Hen.  8.  c.  5.  s.  d.  it  is  further  enacted^. 

into  ew*^'i»  '*  ^^^^  where  any  bridge  or  bridges  lyingj  in  one  shire  or  ridings 
^^  y    ii^*  a  Qn  j  9^^)|  persons  inhabitants,  bodies  politic,  lands  or  tenements, 
**  which  owen  to  be  charged  with  the  making  and  amending  of 
^  such  bridges  lien  and  abiden  in  another  shire  or  riding,  or 
'*  where  such  bridges  been  within  any  city  or  town  corporate,  aiM| 
'*  the  persons  inhabitants,  bodies  politic,  lands  or  tenements,  that 
'*  owen  to  make  or  repair  any  such  bridges  lien  and  been  out  of 
'*  the  said  cities  and  towns  corporate,  in  every  such  case  the  ius* 
*^  tices  of  peace  of  the  shire,  city,  or  town  corporate,  within  which 
such  decayed  bridges,  or  any  part  thereof,  shall  happen  to  be, 
shall  have  power  to  inquire,  bear,  and  determine  all  such  annoy- 
^^  ances,  beine  within  the  limits  of  their  commissions  and  autfao* 
^*  rities.    And  if  the  annoyance  be  presented,  then  to  malte  pro*' 
**  cess  into  every  shire  within  this  realm,  against  such  as  owen  to 
*^  make  or  amend  any  such  bridges  so  presented  before  them  to 
"  be  decayed,  to  the  annoyance  and  let  of  the  passage  of  the 
'*  king's  subjects,  and  to  do  further  in  every  behalf  in  every  sach 
"  case,  as  they  might  do  by  authority  of  the  said  act,  in  case  that* 
the  persons,  &c.  which  owen  to  be  charged  to  the  amending  or 
makmg  of  such  bridges,  &c.  were  in  the  same  shire,  &c.  where 
such  annoyance  shall  happen  to  be.'' 

Sect.  14.  And  by  22  Hen.  8.  c.  5.  s.  5.  "  All  sheriffs,  and 
bailiffs  of  liberties  and  franchises,  shall  truly  serve  and  execute 
process  as  shall  come  to  their  hands  from  the  said  justices  of 
peace,  afore  whom  any  presentment  shall  be  had  for  any  such 
annoyance,  according  to  the  tenor  and  effect  of  the. said  pro- 
'*  cess  to  them  directed,  &c,  on  pain  to  make  such  fine  as  shaQ 
'^  be  set  on  them  by  the  discretion  of  the  said  justices." 

Sect.  15.  But  by  22  Hen.  8.  c.  5.  s.  6.  it  is  provided^  ''  That 
**  nothing  in  the  said  act  contained  shall  be  prejudicial  to  the 
''  liberties  of  the  five  ports,  or  members  of  the  same.^ 

Sect*  16.  And  by  22  Hen.  8.  c.  5.  s.  7.  for  reformatKNi  of  an- 
noyances of  bridges  within  the  said  ports  and  members,  it  is  further 
enacted,  **  That  the  warden,  mayors,  and  bailiffs  elected,  and 
'*  jurats  of  the  same  ports,  and  every  of  them,  have  power  and 
"  authority  to  inquire,  hear,  and  determine  all  manner  of  common 
"  annoyances  of  bridges  within  the  same  ports  and  members,  mad 
**  to  make  such  process,  pains,  taxations,  and  all  other  things* 
''  within  the  same  ports  and  members,  as  the  justices  of  the  peace 
"  may  do  in  other  shires  or  places  out  of  the  same  potts,  by  vir- 
tue of  the  said  act  in  every  behalf.'' 

Sect.  17.  And  by  22  Hen.  6.  c.  5.  s.  8.  it  is  further  enaded; 
"  That  the  said  justices,  &£•  may  aUow  suchreasonaUe  ousts  aad* 

'*  charges 
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(iuvg«s  to  the  said  turveyors  aDdcoUecton^  as  b;  their  discre- 
tion shall  be  thought  convenient." 

Sect.  18.  And  by  22  Hen.  8.  c.  5.  s.  9.  it  is  further  enacted^  Cfioidsatthe 
That  such  part  and  portion  of  the  highways  in  every  part  of  «a>8  of  bridge, 
this  realm,  as  well  within  franchise  as  without,  as  lie  next  adjoin- 
ing to  any  ends  of  any  bridges  within  this  realm,  distant  from 
*f  any  of  the  said  ends  by  the  space  of  three  hundred  foot,  be 
15  made,  repaired,  and  amended,  as  often  as  need  shall  require ; 
**  and  that  the  justices  of  peace  in  every  shire  of  this  realm,  fran- 
'*  chise,  city^  or  borough,  or  four  of  diem  at  the  least,  whereof 
^  one  to  be  of  the  ^uonfm,  within  the  limits  of  their  commissions 
*^  attd  authorities,  may  inquire,  hear,  and  determine  in  dieir 
**  general  sessions,  all  manner  of  annojrances  of  and  in  snchr  high- 
'^•wajrs,  so  being  and  lying  next  adjoining  to  any  ends  of  bridges 
¥^itliin  this  realm,  distant  from  any  one  of  the  ends  *  of  such 
biidges  three  hundred  foot,  and  to  do  in  everything  concerning 
the  making,  repairing;  and  amending  such  highways,  8u:.  in  as 
^  large  and  ample  manner  as  they  might  and  may  do  to  and  for  the 
'^making,  repairing,  and  amending  of  bridges,  by  virtue  of  |he 
^  md  act.^* 

In  the  construction  of  this  statute,  the  following  opinibns  hav^ 
been  holden. 

SetL  19.  FiBST,  That  no  private  bridges  are  witkni  the  pnrviev^  Ljk'alo  ^* 
thereof,  but  only  such  as  are  comnoo  in  the  bigbwaysy  where  all  ^'^d.  t55» 
tiw  king's  liege  people  have  or  nray  have  passage*  S56. 

Sect.  80.  Secondly^  That  unless  the  justices  of  the  peace  of  J^J?*^^^* 
a  county,  or  town,  &c.  be  four  in  number,  and  one  of  them  of 
the  quorum,  they  have  no  manner  of  jurisdiction  by  virtue  of  this 
statute.^ 

Sect.  21.  But  it  is  said,  that  the  justices  of  the  peace  of  the 
county  in  which  such  town,  being  not  a  county  of  itself,  and 
wanting  such  a  number  of  justices,  shall  Ke,  may,  by  virtue  of  the 
first  clause  of  the  statute,  determine  all  annoyances  of  bridges 
within  such  town,  &c.  if  it  be  known  what  persons  m  certain  are 
bound  to  repair  the  same :  but  if  it  be  not  known,  it  seems  that 
stieb  annoyances  are  left  to  the  remedy  of  the  common  ls^» 
because  the  clause,  which  in  such  case  autfaorizea  the  jnsticea  of 
the  peace  to  tax  aH  the  inhabitants,  seems  expresaly  to  confine 
the  power  of  taxing  the  inhabitants  of  such  towns  to  their  o^fU 
justices,  8cc. 

Sect.  9,9,.  Thirdly^  That  all  householders  dwelling  in  any  ^ 
county  or  town,  Sec*  whether  they  occupy  any  lands  or  not  \  o^ 
also  all  persons  who  have  lands  in  their  own  possession  or  manur*- 
ance,  whether  they  dwell  in  the  same^  county,  8lc.  or  not;  0^4 
also  all  bodies  politic,  either  residing  in,  or  having  lands  in  their 
own  hands  in  a  county,  &c.  are  liable  to  be  taxed  as  inhabitants^ 
within  the  meaning  of  the  statute. 

Sect.  25.  FouHTHLY,  That  the  taxation  to  be  made  in  pursu^  %\de 
ance  of  the  statute  ought  to  be  assessed  distinctly  on  each  inha-  ^^. 
bitant,  and  not  on  a  whole  hundred,  parish,  or  to^n,  in  general* 

Sett. 


charges  from  contnbuUon  to  the  lepurs  of  decayed  brioges, 
whether  such  exemptions  were  originally  derived  from  charter  or 
.'  diet  of  psrliament,  or  any  other  foundation  whatsoever,  are.  takco 
^way  by  the  express  words  of  the  statute,  "  That  the  justiaes.  Sic 
','  shall  tax  and  set  every  inhabitant." 

1  Kebk,  68.  Sect,  25,  It  bath  been  queRtioned,  whether  a  borough  which 

faadi  no  bridge  within  its  own  limits,  be  not  liable  to  contribute 
to  the  repairs  of  a  coun^  bridge. 

Vidctbcnrit        ■fSect,iS,  And  by  i  Anne,  St.  1 .  c.  18.  topreventmorcnxHwy 

secuon,  wbere    |>eiiig  raised  than  is  necessary,  and  to  direct  the  application  of 

diRcwd^bT   wi"'  "  raised,  it  is  enacted,  "  That  the  justices  in  aeaaioos  shall 

piidou^oftliB    "  have-full  power,  upon  due  presentment  to  them  made  diat  uj 

CTuniy  nit.       •<  bridge  Within  their  respective  jurisdictions  is  out  of  repair,  and 

1.  IbkiSi.       "  v'hit^^  ^y  them  hath  usually  been  or  ou^t  to  have  l>e«[i  re- 

"  paired,  to  assess  every  town,  pariah,  or  place,  witbin  their  re- 

!'  Bpective  commissions,  in  the  usual  proportions  toward  tbe  ro- 

f  pair  of  bridges,  to  be  levied  and  coUected  by  the  const^es,  or 

"  by  such  other  person  or  persons  as  (he  said  justices  in  seaaioas 

"  shall  direct,  and  paid  by  the  said  collectors  to  the  b^  con- 

"  stables  of  every  hundred,  in  six  days  after  they  shall  hare  re- 

"  ceived  tbe  same,  and  the  high  constables  shall  in  ten  days  after 

' '"  the  receipt  thereof  pay.the  same  to  such  persons  as  the  siiid  joa- 

"  .tices  shdil  in  sessions  appoint  to  be  treasurers  of  the  same  (al- 

I^AuvtiiHurj   ••  lowing  the  said   persons  not .  exceeding  three^>eiice  in  tbe 

orda^i^Ocet  "  pouud^  to  be  employed  and  accounted  for  according  to  tbe 

coDccrniu^B      "  ordefs  and  directions  of  the  said  justices  for  and  towards  the 

privmte  bndge,    u  amending  of  such  decayed  bridges,  and  the  h^bways  at  the  end<^ 

priCutTiutate; '"  "'*^'i  bridges,  as  need  shall  require,  which  assessments  shall  be 

but  tbej  ought   "  levied  by  distress  within  ten  days  after  demand ;  and  every  con- 

*°  "'"TiS^  "^  "  stable  or  other  person  who  shall  neglect  to  assess,  collect,  or  pay 

tbdiotdcxii      "  ^^  money  as  aforesaid,  shall  forfeit  forty  shillings,  and  evoy 

foDiided.  Thii,  "  treasurer  that  shall  pay  any  money  but  by  the  order  of  the  jus- 

b^  ri^ ''  '^  ''  ^^^  ^  aforesaid  shall  forfeit  five  pouuds ;  and  all  fines,  issoes, 

miDrd,  that  thii  "  penalties,  or  forfeitures,  upon  any  presentment  or  indictment 

wioTQnttD      "for  not  repairing, .  &£.  shdl  be  paid  into   the  hands  of  tbe 

^T"  "brfd^'     "  ^'^*"''^'  ^  ^^  purposes  aforesaid,  and  not  into  the  exchequer. 

vhcre'tbe  ^   "  -^o*^  ^1  questions  conceniiag  the  repairs  aforesaid  shall  be  de- 

count;  ii  ".  termjned  in  the  same  county  wherein  ihey  lie,  and  no  preseot- 

'Tp^J^    "  °^®'**  "'  indictment  shall  foe  removed  by  certiorari  (a)  out.  of 

vben  ■  prime  "  ^^^  county  into  any  other  court,  except  the  right  of  repairin^f  by 

peiwD orpaiuii  "private  persons  (or  by  5  and  6  Will.  &.  Maiy,  c.  11.  tbe  n^t 

.  '^Y!^-^    "  between  parishes)  came  in  question,  and  on  which  question 

3.  K.  11.  hkUi        inhabitants  are  admissible  witnesses.     1  be  general  isGue  may 

■irowcdihe        "  be  pleaded,  and  this  act,  and  the  82  Hen.  8.  may  be  given, 

1"^^^*         "  with  any  special  matter,  in  evidence,  and  the  plaintiff  Khali  be 

Snnge  900.      "  liable  to  pay  double  costs." 

Tb*  upeow  t  Sect.  £7.  It  is  also  enacted'  by  12  Geo.  9.  c.  29-  s.  IS.  for  the 

°r?P*'™«       more  easy  assessing,  levying,  and  coUectii^  the  county  rates, 
rsli^by  a        "  "^ot  no  part  of  the  money  to  be  raised  and  collected  in-punu- 
cuDDtj  nie.       "  ance  of  this  act  shall  be  applied  to  the  repairs  of  any  brid^, 
"  Sic.  until  preaeatfflents  be  made  by  tbe  respective  gruid  jnnes. 


tr  "UK  iBfiufficiency,  inconveniency,  or  mntof  reparation  of  their 

■Jk  "  bridges,  &c.  8lc. 

*'  t  Sect.  28.  Also  it  is  further  enacted,  s.  14.  "  That  when  any  Ju»tiow  mj 

"  public  bridges,  rampartfl,  banks,  or  cepts,  or  other  works,  are  '^^^^J^^ 
^  "  required  to  be  repaired  at  the  expense  of  any  county  or  place,  bridg**. 

^  "  the  justices  of  the  peace  at  their  grand  or  quarter  sessions 

"  respectively,  or  the  greater  part  of  tfaeni,  then  and  there  usem- 

"  bled,  if  they  think  proper  and  convenient,  after  presentment  to 
■  "be  made  as  aforesaid  of  the  want  of  reparation  of  such  bridges, 

a:  "  ramparts,  banks,  or  cepts,  may  contract  and  agree  with  any  per- 

1^  "  son  or  persons  for  rebuilding,  repairing,  and  amending  the  same, 

II  "  and  all  other  works  which  are  to  be  repaired  and  done  by 

(■  ''  assessment  in  the  respective  counties  or  places,  for  any  term  or 

11  "  terms  of  years  not  exceeding  seven  years  at  a  certain  annual 

n  *'  sum,  payment  or  allowance  for  the  same ;  such  contractor  or 

b  •"  contractors  giving  snfikient  aecuritf  for  the  due  performance    - 

lit  "  thn-eof  to  the  clerk  of  the  peace  or  other  officer  of  the  place 

a  "respectively;-  snd  such  justices  at  their  respective  general  or    , 

It  "  quarter  sessions,  shall  give  public  notice  of  their  intention  of 

11  "  contractmg  as  aforesaid ;  aaa  such  contracts  shall  be  made  at 

,1  ''  the  most  reasonable  price  proposed ;  and  all  contracts  when 

jt  "  agreed  to,  and  A\  orders  relating  thereto,  shall  be  entered  in  a 

ii  "  book-  to  be  kept  by  the  clerk  of  the  peace  or  other  officer  re- 

il  "  spectively  fot  that  purpose,  and  kept  among  the  records  of  the 

,t  "  place,  to  be  from  time  to  time  inspected  by  any  of  the  said  jus- 

^1  "  bees  within  the  limits  of  their  commissions,  and  by  any  person 

^  "  or  persons  employed  concerning  the  same  widiout  fee  or  re- 

^1  "  ward." 

s  -y  Sect.  9Q.~  \t  is   also  further  enacted   by  14  Geo.  8.  c.  33.  Jutina  mij 

\f  "  That  the  justices  of  die  peace  of  any  county  or  place,  at  their  Sj?^*^ 

f  "  general  sessions  or  general  quarter-sessions  assembled,  or  the  tonbuiU, 

■t  "  major  part  of  diem,  shall  have  power  to  purchase  of,  or  agree 

y  "  or  contract  with  any  person  or  persons,  bodies  politic  or  cor- 

^  "  porate,  Ibr  any  piece  or  parcel  of  land  adjoining  or  near  to  any 

It  "  coun^  bridge  within  the  limits  of  their  respective  commissions, 

t  "  for  the  more  commodious  enlarging,  or  convenient  rebuildinr 

.jt  "  of  the  same;  which  pieces  or  parcel  of  land  shall  not  exceed 

^  "  one  acre  in  the  whole  for  any  such  bridge,  and  shall  from  time    . 

ii  "  to  dme  be  paid  for  by  the  respecdve  county  treasurers  out  of 

|t  "  any  monies  raised  or  to  be  raised  by  virtue  of  12  Geo.  8.  c.89. 

i  "  such  treasurers  being  thereunto  audiorized  by  orders  under  the 

■f  "  hands  and  seals  of  the  juadces  at  sessions,  or  the  major  part  of 

f  "  them;  which  lands  so  purchased  shall  be  conveyed  as  (he  said 

g  "  justices  in  sessions  shall  appoint,  in  trust,  for  the  uses  and  pur- 

\  "  poses  of  enlai^ng  or  rebuilding  such  bridges  respectively." 

f  Sat.  30.  It  hath  been  determined,  that  if  the  justices  at  J^^JmAw 
,  sessions  appoint  a  committee  of  twelve  magistrates  to  inspect  ^  g^rS^ 

the  state  of  a  county  bridge,  and  to  make  any  new  contract  for  Bcp.'irg. 

repairing  tw  rebuilding,  to  be  executed  by  the  clerk  of  the  peace, 
'  on  behalf  of  the  county,  and  they  afterwards  make  an  order, 

adopting  the  contract  for  the  rebnilding  proposed  by  the  com- 

mittee,  which  order  is  executed  by  the  dcr^,  and  confirmed  by 

the 
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Ihe  justices  at  a  aubse^uent  aetsiont «  the  acta  of  the  coaunittee 
are  the  acts  of  the  aeasions^  and  the  authority  gkea  to  the.com* 
mittee  and  exercised  by  them  is  good«-^See  further,  43  Geo*  3* 
c.  29.  as  to  mode  of  obtaining  materials  for  repairs,  and  64 
Geo.  3«  c.  .90.  a^d  65  Geo.  3.  c.  143.  ^  . 

Of  Nuisances  relating  to  Public  Houses^ 

For  the  better  undentandisg  of  nuiaancea  rdating  to  puUic 
houaea,  I  ahall  consider, 

I.  In  what  manner  they  are  prevented  and  restrained  by  the 
common  law. 

,    9.  In  what  manner  by  statute. 

As  to  the  FiBST  Point,  viz.  In  what  manner  nuisances  re^ 
lating  to  public  houses  are  prevented  and  restrained  by  the  com- 
mon  law. 

(a)  Palm.  574.  Sect*  1.  It  seema  to  be  agreed,  fhat  the  keeper  of  an  inn  mmj, 

A^s'^ ^46  ^^  ^  common  law,  be  indicted  and  fined,  aa  bemg gail^  of  a 

Cro.Ciir.549.  pubUc  nui8ance,(a)  if  he  usually  harbour  Uiieves,  or  peraoua  of 

DaltoD,c7.  scandalous  reputation,   or  (6)  suffer  frequent  diaordera  tn  his 

u^Vniii^74  ^^^»  ^^  ^^^  exorbitant  prices,  or  set  (c)  up  a  new  ian  ia  a 

Wit  c  7.'      *  place  where  there  is  no  manner  of  need  of  one,  to  the  hiodranoe 

Palm.  374.  of  Other  aacieut  and  weU-govemed  inns,  or  (d)  keep  it  in  a  place 

f  ^Fti ^4.  ^  i^V^^ ^^ ^^^  situation  wholly  unfit  for  such  a  purpose. 

(f) ion,?,  8.  '^^^*  ^*  -^^^  ^^  seems  also  to  be  clear,  that  if  one  who  keepa 
39  H.  6. 18,19!,  a  common  inn,  refuse  either  to  receive  a  traveller  as  a  guest  into 
/  \*n*'  ^  '^'  house,  or  to  find  him  victuals,  or  (e)  lodging,  upon  his  ten- 
b!  Acf  rar  dering  him  a  reasonable  (/)  price  for  the  same,  he  is  not  only 
Cu.76.9t.  liable  to  render  (£)  damages  for  the  injury  in  an  action  on  tbe 
(^)H.P.C.i4S.  case  at  the  suit  of  the  party  grieved,  but  may  also  be  (A)  indicted 
(1^  5e!  4I  a.  '°^  fined,  at  the  suit  of  the  king.  Also  it  is  said,  that  he  may  be 
(Ac)  PalM.  374^  Compelled  by  the  constable  (t)  of  the  town  to  receive  and  enter- 
^r'n^a^*  tain  such  a  person  as  his  guest,  and  that  it  is  no  way  {k)  material 
^^  ^'  whether  he  have  any  sign  before  his  door  or  not,  if  he  make  it 
Biackerbj,  169.  his  common  business  to  entertain  passengers. 

Cro.  Elix.  623. 

Brownlow,  254.    Kdlw.  50.    U  and  IS  Will  3.  c.  15^  s.  S.    lSid]u38&   Moor,  877.  IS  Mod.  8551 

Clajt.  97.    Godbolt,  S46.    Cartb.  150.    Showtr.  868. 

(OcRolLAb.  Sect.  3.  It  seems  to  have  been  always  cleariy  (/>  agreed,  that 
84^  85.  ii^  ^iiQ  has  an  inn  by  prescrtptioo,  may  hwfully  enlarge  it  upon 

the  same  land  which  has  been  used  with  it,  either  1^  erecting 
ney  buildings  thereon,  or  turning  stables  into  chambers  of  enter- 
tainment, and  that  he  shall  have  the  same  privilege  in  such  new 
parts  of  his  house  as  in  any  of  the  old. 

(m)  s  Roll.  A.  Sieict.  4.  Also  it  seems  to  be  (m)  settled  at  this  day,  that  any 
SdL  45.  person  may  lawfully  set  up  a  new  inn,  unless  it  be  inconvenient 

s  R0U.345.  to  the  public  in  some  of  the  respects  taken  notice  of  in  the  first 
Pain.  167. 374  section,  and  that  be  has  no  need  of  any  license  firom  the  king  for 
1  Buu!i09!'  ^^  purpose,  for  the  keeping  of  an  ran  is  no  franchise^  but  a 
Salk.  45.  lawful  trade,  open  to  every  subject.     But  if  an  inn  degenerate 

Blackerby,  170.  into  an  alefaouse,  by  suffering  disorderly  tippling,  it  sfaaH  be 
mA^'     deemed  M  such. 

Cra.jK.5S8.  gggf^ 


order,  as  aleboi|se>lMep«rf  we.  ■■  *  "''™''  "• 

.  Sect.  6.  And  by  the  connnisnon  of  the  peace,  two  justices, 
one  whereof  ahall  be  of  the  quorum,  may  inquire  of  itaiitiolders, 
and  of  all  and  singular  other  persons,  who  shall  offend  in  the 
abuse  of  weights  and  mensures,  or  in  the  sale  of  victuals,  against 
the  £afm  <^  the  ordinaocea  in  Uiat  behalf  made. 

Sect.  "J.  By  5  and  6  Edw.  6.  c.  25.  8.1.6.  and  36  Geo.  2. 
c.  31.  "  Kone  shall  be  admitted  or  suffered  to  keep  any  eon- 
"  mon  alehouse  or  tippling-house,  except  in  fairs,  but  such  as 
"  shall  be  allowed  in  the  open  seseioos,  or  by  two  justices  of 
"  peace,  whereof  one  to  be  of  the  quorum" 

And  upon  these  clauses  the  foUowiug  constructions  have  been 
made. 

"Y  Sect.  6.  First,  that  the  exception  respecUng  l^s  is  mad* 
from  the  necessity  of  accommodating  the  persons  who  resort  to 
them,  aad  therefore  it  seems  only  to  allow  the  unlicensed  sale  in. 
tke  place  where  the  common  fair  is  held,  and  not  in  any  privats- 
house  wbicb  may  be  within  the  limits  of  the  town  where  such> 
f»ir  is  kept,  especially  where  there  are  licensed  alehouses  suf- 
licieot:  and  thou  who  shall  brew  such  ale  or  beer,  to  be  sold 
by  them  in  faira,  must  take  care  to  give  notice  to  the  gangers, 
that  the  same  may  be  surveyed;  for  though  they  are  exempted 
from  taking  out  a  license,  they  must  pay  the  duties  of  excise. 

"t*  Sect.  9-  Sbcondly,  That  houses  at  public  watering-places,  P*iker «.  Fliai, 
where  they  take  in  lodgers  and  boarders,  coming  to  use  the  waters  ^*  '^'  *^^ 
during  the  season,  and  dress  their  victuals,  and  supirfy  tfaesn  with 
ate,  beer,  and  other  liquors,  and  entertain  their  horses,  at  so 
mvch  a  day,  but  sell  to  no  other  persons,  are  not  such  public 
houses  as  require  to  be  licensed. 

•f  Sect.  10.  But  by  96  Geo.  2.  c.  13.  s.  H.  "  No  justice  ofSovMke^Ao 
'.*  the  peace,  being  a  common  brewer  of  ale  or  beer,  innkeeper or^?^'"^'" 
".  distdler,  or  a  s^r  of  or  dealer  in  ale  of  spirituous  liquors,  or  ^^o^|^| 
"  interested  in  any  of  the  said  trades,  or  being  a  victualler  or  bMfcMia 
"  maltster,  shall  be  capable,  or  have  any  power  to  grant  licenses  P*°^ 
"  for  selling  ale  or  beer,  or  any  other  liquors,  but  tne  same  shall 
"  be  void.' 

As  to  the  Seco»d  Point,  In  what  manner  Public  Houses 
are  restrained  by  statutes.  Both  the  time  and  mode  of  licensing 
public  houses,  and  the  regulations  to  be  observed  in  the  conduct 
of  them,  are  enforced  by  pecuniary  and  other  penalties,  recover- 
able or  inSicted  in  a  summary  mode.  It  is  matter  which  does 
not  fall  properly  within  the  rai^;e  of  this  work,  we  therefore  refei 
t»  Burn's  J  ustice,  tit.  "  Alehouses,"  where  the  matter  is  properiy 
treated  and  arranged.  Some  regulations^  however,  subject  by 
statute  to  indictment,  may  properly  be  mentioned  beie. 

Sect.  11.  By  12  Edw.  2.  c.  6.  "  No  officer  in  city  or  in 
"'  borough,  that  by  reason  of  his  office  ought  to  keep  aBai2es  of 
"  wines  and  victuals,  so  long  as  he  is  attendant  to  that  office, 
"  sbatt  Dot  mcarchaBdiafl  lor  wioes  oor  vieluals,  aeithef  in  giosa. 


•   oi 
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nor  by  retftil;  and  if  any  be  oonvict  of  such  offence^-the  mer- 
chandize shall  be  forfeited  to  the  Ung,  and  the  third  part  there* 
of  delivered  to  the  party  that  sued  for  die  same/'  &c. 

*  t  Sect.  70.  By  3  Hen*  8.  c.  8.  '^  As  often  as  any  victualler 

V  chosen  to  bear  any  office  within  any  city,  borough,  or  town- 
**  corporate,  which  for  the  time  that  he  shall  stand  and  be  in 
*'  such  office  should  have  the  assessing  and  correction  for  seU- 
'*  ing  of  victuals,  that  then  two  discreet  and  honest  persona  of  the 

V  same,  city,;  borough,  or  town-corporate,  not  being  victuaUers, 

V  nor  any  of  them  being  a  victualler,  shall  be  chosen  by  the 
''  commonalty  of  the  same  city,  borough,  or  town-corporate,  in 
''  lifce  form  as  the  said  officer  shall  be  chosen;  which  two  per«> 
**  sons,  with  the  said  officer,  shall  be  sworn  truly  to  sess  and  set 
**  the  prices  and  assizes  of  victual  there,  for  the  time  that  any 
**  such  victualler  shall  abide  in  the  same  office:  and  that  then  it 
**  shall  be  lawful  to  all  and  every  of  the  said  officers,  after  the 
^  same  victuals  be  set  and  sessed  by  the  same  officer,  and  the 

said  two  persons,  or  one  of  the  same  two  persons,  the  oCber 
being  absent,  to  merchant  and  sell  wines,  and  all  other  victual 
in  gross,  and  at  retail,  during  the  time  that  he  shall  be  in  any 
such  office,  without  any  thing  therefore  to  forfeit;  the  said  sta- 
^  tute,  act,  and  ordinance  of  12  Edw.  2.  or  any  other  act  or  acts, 
ordinance,  or  statute  to  the  contrary  made  in  any  wise  notwith- 
standing/' 

VideC  Jac.       '  f  Sect.  13.  By  21  Jac.  1.  c.  21.  *'  All  hostlers  or  innholdeft 

rR!)iL^ff5  ''  ^^^^  ^^''  ^^^^  horse-bread,  hay,  oats,  beans,  pease,  provender, 
f^        '       **  and  all  kinds  of  victual,  both  for  man  and  beast,  for  reasonable 

l^ain,  having  respect  to  the  prices  for  which  they  shall  be  bM 
m  the  markets  adjoining,  without  taking  any  thing  for  litter/' 

Cartbew,  150.  **  And  every  hostler  and  innkeeper  in  any  town  or  village. 
Skinner*  «9i.  "  being  a  thoroughfare,  and  no  city,  town-corporate,  or  market- 
K3l°Ab^95^*'  "  town,  wherein  any  common  baker,  having  been  an  apprentice 
9  Hen.  6. 53,     '*  to  the  trade  for  seven  years,  is  dwelling,  may  make  within  his 

house  hors&-bread  sufficient,  lawful,  and  of  due  assize,  accord- 
ing to  the  price  of  grain  or  com;  any  thing  in  the  said  statute 
**  contained  to  the  contrary  notwithstanding." 

**  And  if  the  horse-bread,  which  any  of  the  said  hostlers  or  imi- 
*^  holders  shall  make,  be  not  sufficient,  lawful,  and  of  due  assize, 
**  according  to  the  price  of  grain  and  com,  as  above  said;  or 
**  that  if  any  of  them  shall  offend  in  any  thing  contrary  to  .this 
act;  the  justices  of  assize,  justices  of  oyer  and  terminer,  jus- 
tices of  the  peace  in  every  shire,  liberty,  or  franchise  within 
**  this  realm,  sheriffs  in  their^  touras,  and  stewards  in  their  leets, 
*'  may  inquire,  hear,  and  determine  the  said  offences  of  the  said 
"  hostlers  and  innholders,  who  shall  be  fined,  for  the  first  offenoe, 
"  according  to  the  quantity  of*  the  offence;  and  for  the  second 
''offence  shall  be  imprisoned  for  one  month;  and  for  the  third 
**  shall  stand  upon  the  pillory.  Sic." 

Of  keeping  a  Bawdy-house. 

f  Rol.  39. 79.  •  The  offence  of  keeping  a  bawdy-house  being  of  so  gross  a  na- 
^'  ture,  and  there  being  also  so  few  questions  rdating  to  it  worth 

considering. 
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c<m!|ideriog^  I  shall  pass  it  over  with  these  folio  wing  obaerva'-  4Biiic.Coni. 

tions:-  €9.64*167, 

8  Bam,  95. 

First,  That  it  comes  under  the  cognizance  of  the  temporal  \^'  ^'^• 
law  as  a  common  nuisance,  not  only  in  respect  of  its  endanger-  3 instwV* 
ing  the  public  peace,  by  drawing  together  dissolute  and  de-  Salk.  ssf. 
bauched  persons,  but  also  in  respect  of  its  apparent  tendency  *Ld»H«y.  197. 
to  corrupt  the  manners  of  both  sexes,  by  such  an  open  profes-  SjlhiSif^. 
sion  of  lewdness.  "1  sid,  168. 4io. 

Sbcondly,  Hhsit  Vi  feme  conert  is  punishable  for  this  .offence  Salk.  3i34. 
(1)  as  much  as  if  she  were  sole,  as  more  fully  hath  been  shewn,  10  Mod.  65. 
dhiapt^r  the  first,  section  1^  ^^' 

Thirdly,  .That  a  lodger  who  keeps  only  a  single  room  for 
the  use  of  bawdry,  is  indictable  for  keeping  a  bawdy-house;  but 
that  the  bare  solicitation  of  chastity  is  not  mdictable. 

/Fourthly,  That  offenders  of  this  kind  are  punishable  not 
01^  with  fine  and  imprisonment,  but  abo  with  such  infamous 
punishment  as  to  the  court  in  discretion  shall  seem  proper. 

Of  keeping  a  Disorderly  House. 

> 

i*  As  to  the  offence  of  keeping  an  unlicensed  house,  it  is  rer  Unlicensed 
cited  by  25  Geo.  2.  c.  36.  made  perpetual  by  28  Geo.  2.  c.  19.  places  of  enter- 
*'  That  whereas  the  multitude  of  places  of  entertainment  for  the  ^"  jTiJ^crT'"' 
lower  sort  of  people  is  another  great  cause  of  thefts  and  robr  houses. 
beries,  as  they  are  thereby  tempted  to  spend  their  small  sub-     .    . 
stance  in  riotous  pleasures,  and  in  consequence  are  put  on 
unlawful  methods  of  supplying  their  ^ants,  and  renewing  theii*  ' 
pleasures;''  in  order,  therefore,  to  prevent  the  said  temptation 
to  thefts  and  robberies,  and  to  correct  as  far  as  may  be  the  habit 
of  idleness,  which  is  become  too  general  over  the  whole  king- 
dom, and  is  productive  of  much  mischief  and  inconvenience,  it  is 
enacted,  ^  That  from  and  after  the  1st  day  of  December,  1752, 
*^  any  house,  room,  garden, '  or  other  place   kept  for  public 
''  dancing,  music,  or  other  public  entertainment  of  the  like  kind, 

in  the  cities  of  London  and  Westminster,  or  within  twenty 

miles  thereof,  without  a  license  had  for  that  purpose,  from  the 
^  last  preceding  Michaelmas  quarter^sessions  of  the  peace,  to  be 
**  holden  for  tfaue  county,  city,  riding,  liberty,  or  division  in  which 
*'  such  house,  room,  garden,  or  other  place  is  situate  (who  ar« 
**  hj^ieby  authorized  and  empowered  to  grant  such  licenses  asr 
*'  they  io/ their  discretion  shall  think  proper),  signified  under  the 
**  hand*  and  seals  of  four  or  more  of  the  justices  there  assembled; 
*'  shall  be  deemed  a  disorderly  house  or  place:  and  every  such 
*'  license  shall  be  signed  and  sealed  by  the  said  justices  in  open 
*'  court,  and  afterwards  be  publicly  read  by  the  clerk  of  the  peace, 
*'  together  with  the  names  of  the  justices  subscribing  the  same; 

and  no  such  license  shall  be  granted  at  any  acljoumed  sessions; 

nor  shall  any  fee  or  reward  be  taken  for  any  such  license. 
**  And  it  shall  and  may  be  lawful  to  and  for  any  constable,  or  Constables  may 
'*  other  person,  being  thereunto  authorized,  by  warrant  under  the  ^^  persons. 

"  hand 

■ 

(1)  Therefore  she  may  have  an  actton  for  saying  that  she  keeps  a  bawdy-honae.  Slayer,  59.' 
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**  band  and  seal  of  one  or  mdre  of  his  migesty^s  justices  of  llie 

peace  of  tbe  county,  city,  riding,  division,  or  liberty  where  such 

honse  or  place  shall  be  situate,  to  enter  such  house  or  place, 

and  to  seue  every  person  who  shall  be  found  therein,  in  order 

VmMLkmt^sag  *'  that  they  may  be  dealt  with  according  to  law;  and  ever}r  per- 

tbe  nmc  focfeii  **  son  keeping  such  house,  room,  sardeo^  or  other  place,  without 

£100.  ««  ^^^^  license  as  aforesaid,  shall  Forfeit  the  sum  of  one  hundred 

''  pounds  to  such  person  as  will  sue  for  the  same^  and  be  other- 

*^  wise  punishable  as  the  law  directs  in  cases  of  disorderly 

••  houses.'' 


licented  placet 
to  have  aa  in- 
scripticMi  over 
them,  and  not 
to  bo  opened 
before  five  hi 
the  evenmg* 


On  breach  off 
oooditioni  li- 
cenied  reviMLed* 


Places  except- 
ed. 


Cortstable's 
doty  apon  no- 
tice of  penont 
keeping  a 
bawdy-hooie, 
&c. 


t  Sect.  2.  But  by  25  Geo.  2.  c.  S6.  s.  «•  it  is  provided,  "  That 
in  order  to  give  public  notice  what  places  are  licensed  pursuant 
to  this  act,  diere  shall  be  affixed  and  kept  up  in  some  noto- 
rious place  over  the  door  or  entrance  of  every  such  house, 
room,  garden,  or  other  place  kept  for  any  of  the  said  purposed, 
and  so  iiceoeed  as  aforesaid,  an  inscription  in  large  capital  i^t- 
terS|  in  the  words  following,  tns«  ucsnsbd  pubsuant  to  act 
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THB  second;  and  that  no  such  house,  room,  garden,  or  other 
place  k^pt  for  any  of  the  said  ptu-poses,  although  licensed 
as  aforesaid,, shall  be  open  for  any  of  the  said  purposes  before 
the  hour  of  five  in  the  afternoon;  and  that  the  affixing  and 
keeping  up  of  such  inscription  as  aforesaid,  and  the  said  iimi-r 
tation  or  restriction  in  point  of  time,  shall  be  inserted  in,  and 
made  conditions  of,  every  such  license;  and  in  case  of  any 
breach  of  either  of  the  said  conditions,  such  license  shall  be 
forfeited,  and  shall  be  revoked  by  the  justices  of  peace  in  their 
n^xt  general  or  quarter-sessions,  and  snail  not  be  renewed;  nor 
shall  any  new  license  be  granted  to  the  same  person  or  persons, 
or  any  other  person  on  his  or  their  or  any  of  their  behalf,  or 
for  their  use  or  benefit,  directly  or  indirectly,  for  keeping  any 
such  hovise,  room,  garden,  or  other  place,  for  any  of  the  pur- 
poses aforesaid.'' 

t  Sect.  3.  By  ^5  Geo.  9.  c.  S6.  s.  3.  it  is  also  provided, «'  That 
nothing  in  this  act  contained  shall  extend,  or  be  construed  td 
extend,  to  the  theatres  royal  in  Drary-lane  and  Covent-gardtn, 
or  the  theatre^  common^  called  the  King^s  Theatre,  in  the 
Hay-market,  or  any  of  them;  nor  to  such  performances  and 
public  entertainments  as  Jire  or  shall  be  lawfoUy  exercised  and 
carried  on  under  dr  by  virtue  of  letters  patent^  or  licenBe  of  tb^ 
crown,  or  the  license  of  tbe  lord  chamberlain  of  hifli  maiesty^^ 

household;,  any  thing  herein  contained  notwithstanding* 

* 

t  Sect.  4.  And  by  25  Geo.  2.  c.  56.  s.  4.  in  order  to  encqu^ 
rage  prosecutions  against  persons  keeping  bawdy-houses«gaming-i 
houses,  or  other  disorderly  houses,  it  b  enacted,  ^'  That  if  any 
**  two  inhabitants  of  any  parish  or  place,  paying  scot,  and  beap« 
^  ing  lot  therein,  do  give  notice  in  writing  to  any  constable  (o« 
^*  otber  peace-officer  of  the  like  nature,  where  tnere  is  no  coi>^ 
"  stable)  of  such  parish  or  place^  of  any  person  keeping  a  bawd}^ 
house,  gaming-house,  or  any  other  disorderly  house,  in  such 
parish  or  place,  the  constable,  or  such  officer  .as  aforesaid,  so 
receiving  such  notice,  shall  forthwith  go  with  such  inhabitants 

*•  to 
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"  lie;  and  shall,  vpoD  such  iahabibuits  making  oath  before  such 

"  JBstice,  that  they  do  believe  the  contents  of  such  notice  to  be 

"  true,  and  entering  into  a  recognizance  in  the  penal  Bum  of 

"  twenty  pounds  each,  to  give  or  produce  materiBi  evidence 

"  ^ai«st  such  person  for  such  offence,  enter  into  a  recoguizaiice 

"  in  the  penal  sum  of  thirty  pounds,  to  prosecute  with  efi^t  such 

"person  for  such  offence  at  the  next  general  or  quarler-sessioa 

"  of  the  peace,  or  at  the  nest  assizes  to  be  holden  for  tlie  county 

"  in  which  such  parish  or  place  does  lie,  as  to  the  said  justice 

"  shall  seem  meet;  and  such  constable,  or  other  officer,  shall  b«  iheehiTgacf 

"  allowed  all  the  reasonable  expenses  of  such  prosecution,  to  b«  ^!??'^'"' 

"  ascertained  by  any  two  justices  of  the  peace  of  the  county,  ci^,  coot^uoom 

"  riding,  division,  or  liberty  where  the  offence  shall  have  been  eaAotOtttwi 

"  comnitted,  uid  shall  be  paid  the  same  by  the  overseers  of  the  l!?'^^??I,''ii^ 

"  poor  of  sBch  parish  or  place;  and  in  case  such  person  shall  be  „^!^^ 

"  convicted  of  such  offence,  the  overseers  of  the  poor  of  such 

"  parish  or  place  shall  forthwith  pay  the  sum  of  ten  pounds  t6 

"  each  of  soch  inh^itants;  and  in  <:ase  such  ormeer  shall  oeg- 

"  lect  or  refuse  to  pay  to  such  constable,  or  other  officer,  sncb 

"  expenses  of  the  prosecution  a«  af<M«8aid,  or  shall  neglect  or 

"  refuse  to  pay  upon  demand  the  said  sums  of  leo  pounds  and 

"  ten  pounds,  such  overseers,  and  each  of  Ibem,  shall  forfeit  td 

"  the  person  entitled  to  the  same,  double  the  sum  so  refused  or 

"  neglected  to  be  paid." 

t  Stct.  5.  By  25  Geo.  3.  c.  36.  a.  6.   it  is  further  eucfed,  Penoiu  keeping 
"  That  u|K>a  such  constable,  or  other  officer,  entering  into  such  "^^  bawd;- 
"  recognizance  to  prosecute  as  aforesaid,  the  said  justice  of  the  h^hoDDd^  *" 
"  peace  shall  forthwith  malte  out  his  warrant  to  bring  the  person 
"  so  accused  of  keeping  a  bawdy-house,  gaming-house,  or  other 
"  disorderly  bouse,  before  him,  and  shall  bind  him  or  her  over 
"  to  appear  at  such  general  or  quarter-session  or  assizes,  there 
"  to  answer  to  such  bill  of  indictment  as  shall  be  found  against 
"  him  or  her  for  such  offence;  and  such  justice  shall  and  may,  if 
"  in  his  discretion  he  thinks  fit,  likewise  demand  and  take  secu- 
"  ri^  for  such  person's  good  beliaviour  in  the  mean  time,  and 
"  until  such  indictment  shall  be  found,  heard,  and  determined, 
"  or  be  returned  by  the  grand  jury  not  to  be  a  true  bill." 

t  Sect.  6.  And  by  25  Geo.  8.  c.  36.  s.  7.  "  In  case  such  con-  Comuble  neg. 
"  stable  shall  oeelect  or  refuse,  upon  such  notice,  lo  go  before  '"^^s  ^_ 
"  aay  Justice  <rf  the  peace,  or  to  eater  into  such  recognizance,  or  ^^  «**"» 
"  shall  be  wiiMty  negligent  in  carrying  on  the  satd  prosecn- 
"  tion,  he  shall,  fbr  wrj  such  offence,  forfeit  the  sum  of  twenty 
"  pounds  to  each  of  such  inhabitants  so  giving  nolicu  as  afore- 
"  said." 

+  Sect.  7.  And  bj  25  Geo.  2.  c.  36.  s.  8.  it  is  recited,  "  That 
whereas,  by  reason  of  the  many  subtle  and  crafty  contrivances  of 
persons  keeping  bawdy-houses,  gaming-houses,  or  other  disor- 
derly houses,  it  is  difficult  to  prove  who  is  the  real  owner  or 
keeper  thereof,  by  which  means  many  notorious  offenders  have  who  shall  be 
escaped  punishment;"  and  enacted,  "  That  any  person  who  shall  Hcemcd  k«pn 
"  at  any  time  hereafter  appear,  act,  or  behave  him  or  herself  as  "' »"^'' ''»*''y 

"  master         ' 
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"  master  or  mUtresfl,  or  as  the  person  haviag  the  c^xe,  govern* 
**  ineht,  or  management  of  any  bawdy-hoiise,  gaming-house,  or 
*^  other  disorderly  house,  shall  be  deemed  and  taken  to  be  liie 
''  keeper  diereof,  and  shall  be  liable  to  be  prosecuted  and 
''  punished  as  such^  notwithstanding  he  or  she  shall  not  in  fact 
"  be  the  real  owner  or  keeper  thereof."  . 

Endenoe  mav  t  Sed.  8.  But  by  25  Geo.  2.  c.  36.  s.9.  it  is  provided, "  That 
be  fiiven  by  in-  **  upon  any  such  prosecutiou  against  any  person  for  keeping  a 
habitant,  ace  «*  tawdy-iouse,  gaming-housc,  or  other  disorderly  house,  any 
**  person  may  give  evidence  against  the  defendant,  or  on  behaU* 
**  of  the  defendant,  in  such  prose(;ution,  notwithstanding  his  or 
'*  her  being  an  inhabitant  or  parishioner  of  the  said  parish  or 
**  place,  or  having  entered  mto  such  recognizance  as  aforesaid.'*' 

t  SecL  9*  And  by  25  Geo.  2.  c.  36.  s.  10.  it  b  further  enacted; 

''  That  no  indictment  which  shall  at  any  time  after  the  said  first 

day  of  June  be  preferred  against  any  person  for  keeping  a 

bawdy-house,  gaming-house,  or  other  disorderly  house,  shall 

'^  be  removed  by  any  writ  of  certiorari  into  any  other  court;  but 

**  such  indictment  shall  be  heard,  tried,  and  finally  determined, 

'^  at  the  same  general  or  quarter-session  or  assizes,  where  suck 

indictment  shall  have  been  preferred  (unless  the  court  shall 

think  proper,  upon  cause  shewn,  to  adjourn  the  same),  any 

such  writ  or  allowance  thereof  notwithstanding." 


tt 


5,  Gaming. 

The  vice  of  gaming  may  be  ranked  amongst  the  offences 
against  the  political  economy  of  the  state,  inasmuch  as  it  leadt 
to  fraud  and  thieving  among  the  lower  classes,  and  to  ruin  vrith 
the  opulent.  Mr.  J.  Blackstone  says, ''  It  is  a  kind  of  tacit  cdn« 
fession  that  the  company  engaged  therein  do  exceed  the  bounds 
of  their  respective  fortunes;  and  therefore  they  cast  lots  to  de- 
termine upon  whom  the  rain  shall  at  present  fall,  that  the  rest 
may  be  saved  a  little  longer."  This  is  quaintly  imagined,  but  it 
is  not  founded  in  truth,  since  it  is  notorious  that  the  love  of 
gaming  is  frequently  predominant  with  those  men  who  have  no-' 
thing  to  gain  fi-om  success,  and  every  thing  to  lose  from  defeat. 
It  is  rather  to  be  sought  for  in  the  structure  of  human  nature 
which  finds  happiness  in  the  strong  excitement  of  the  passions-^' 
war,  hunting,  political  intrigue,  gaming,  all  derive  their,  pleasure 
from  the  same  source.  When  minds  of  ardent  temperament 
are  not  directed  to  business^  but  are  left  to  seek  employment  only* 
in  pleasures,  they  find  the  greatest  in  those  pursuits  which  most' 
strongly  agitate  the  passions,  particularly  the  passions  of  expec-" 
tation,  hope,  and  fear.  This  may  account  for  the  conduct  of 
those  who,  by  the  possession  of  splendid  wealth,  have  already  in 
their  power  the  means  of  obtaining  all  that  fortune  can  supply, 
and  yet  many  of  whom  are  addicted  to  the  vice  of  gaming,  evejf. 
to  the  putting  in  hazard  of  all  their  possessions:  it  is  also  doubt- 
less, that  others  follow  in  the  same  track  not  excited  by  the  same 
motives,  but  by  one  equally  powerful  in  the  human  mind,  though 
,  more  cool,  steady,  and  certain  in  its  operations,  namely-r^varice; 
and  whose  object  is  to  despoil  their  unguarded  and  impassioned. 

opponents. 
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Gaf/ii»g, 
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oppoQ^nts.  Others  there  are  also,  who^  without  strong  passions, 
are  carried  by  the  foUj  of  fashion  into  the  same  vortex.  But 
whatever  maj  be  the  several  motives  which  hurry  men' to  this 
baneful  evil,  certain  it  is,  that  it  is  a  vice  deep  rooted  in  the 
human  mind :  it  has  existed  in  all  ages,  and  in  all  countries*-rr 
'sav«g;e  iand  civilized:  it  has  infected  all  ranks;  the  accomplished 
scholar  and  the  untaught  savage  have  equally  been  its  victin^.—- 
But  this  is  rather  matter  for  the  moralist  than  the  lawyer. 

The  people  of  England  seero^  by  the  common  law,  to  have 
enjoyed  an  unrestrained  license  in  all  their  games  and  sports. 
Their  pastimes  seemed  to  be  no  further  restrained  by  the  law  than 
to  prevent  them  from  degenerating  into  riotous  assemblieSi  in 
breach  of  the  peace.  (1)  It  was  not  until  the  33  H.  8.  that  a 
law  was  made  against  playing  cards  and  dice  by  the  lower  order4. 
Indeed  in  the  17  Edw.  4.  a  severe  law  was  made  against  playing 
■at  cloish,  kaile,  halfe  bowle,  handyn,  and  hand-out,  queke  board; 
but  this  law  appears  to  have  had  in  view  the  preservation  of  the 
public  peace;  Edward  had  just  disbanded  his  army  oniiis  return 
from  his  expedition  against  France,  and  they  were  committing 
many  violent  depredations  all  over  the  kingdom;  by  forbidding 
these  games,  it  prevented,  to  a  certain  extent,  their  congregating 
together  to  the  danger  of  the  public  tranquillity. 

Since  that  period  several  statutes  have  passed  upon  the  sub- 
ject of  gaming,  and  the  offences  in  this  matter  may  be  classed  9^ 
'follows : 

Keeping  a  common  gaming-house.  ' 

Fraudulent  play. 

Playing  for  excessive  sums. 

Playing  at  prohibited  games  • 

Stock-jobbing. 

Illegal  horse-racing« 

The  Offence  of  keeping  and  frequenting  a  Coniman 

Gaming-house. 

f  Sect.  1«  By  23  Hen.  8.  c.  9.  &•  !!•  it  is  enacted,  ^*  That  np  jhe  penalty  (6t 
*'  manner  of  person  or  persons,  of  what  degree,  quality,  or  con-  maintenance  of 
f  dition  soever  he  or  they  be,  from  the  Feast  of  the  Nativity  qf  J^Jif^*®  ^^'J"* 
^*  St.  John  the  Baptist  now  next  coming,  by  himself^  factor,  de-    ^    ^™  ** 
putyj  servant,  or  other  person,  shall  for  his  or  their  gain,  lucre^ 
or  livingi  keep,  have,  hold,  occupy,  exercise,  or  maintain,  any 

**  common 

and  at  the  mowing  or  making  a  doll  or  revel  mead ; 
and  assemblies  of  minstrels  and  their  fellows  at 
certain  places  and  times  of  the* year,  allowed  by 
ancient  custom,  are  also  lawful  y  and  assemblies  t<> 
play  at  cards,  tables,  bowles,  clash,  bucklers, 
wasters,  half-sword,  tennis,  quoits,  cailes,  or  such 
other  games,  be  likewise,  by  the  common  law, 
tolerable :  and  assemblies  to  'run  at  quin-ball, 
sand-bag,  base,  feet-ball,  stool-ball,  hand-ball  and, 
such  like  disports,  be  likewise  lawful.  (Pultoii, 
4e  Fiicf  £.  e«  ^.  tit.  Riot,  p«.261.} 


4t 
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(1)  An  assembly  of  three  persons  or  more,  which 
Is  not  to  tl^e  terror  of  the  people,,  nor  to  do  some 
act  with  force  and  violence  aeainst  the  peace,  is 
not  unlawful.  The  watch  in  London  npon  raid- 
summer's  night  is  lawful;  and  so  be  such  like  in 
other  cities  and  towns.  Assemblies  be  lawful  that 
Iw  used  upon  May-day  to  fetch  in  May-boughs 
or  flowers;  and  so  be  assembfies  at  church  ales, 
Whitsun  and  Mid-summer  ales.  Assemblies  at  the 
fetehiag  home,  setting  up,  or  daocuig  round  a  May* 
pole,  and  assemblies  at  the  baiting  oi  a  bull  or  bear, 
VOL,  U  3  A 
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*  contmon  lionse,  alley,  or  j^lace  of  bowling,  coyting,  doyah- 
"^  cayls,  half-bowl,  tennis,  dicing-table,  or  carding,  or  any  o6ier 
**  manner  of  game  prohibited  1^  any  estatnte  heretofore  made, 
'*  or  any  unlawful  new  game  now  invented  or  made  or  any 
^  other  new  unlawful  game^  hereafter  to  be  invented,  found, 
^'  had,  or  made,  upon  pain  to  forfeit  and  pay  for  every  day  keep- 
*'  ing,  having,  or  maintaining,  or  suffering  any  guch  game  to  be 
^*  had,  kept,  executed,  played,  or  maintamed  within  any  sudi 
**  house,  garden,  alley,  or  other  place,  contrary  to  die  fonH  and 
''  effect  of  this  estatute,  forty  shillings." 

The  pentlty  for  f  Sect.  £•  By  33  Hen.  8.  c.  9-  s.  1^  ^'  And  also  every  per- 
l^^^'^  ^  *  **  son  using  and  haunting  any  of  the  said  houses  and  plays,  and 
lawAil  garnet.     *'  there  playing,  to  forfeit  for  every  time  so  doing,  six  shillings 

"  eight-pence.** 

Kacittntet  f  Sect*  S.  By  33  Hen.  8.  c.  9«  a*  14.  it  is  further  enacted, 

nwy  repicnnn-  **  That  it  shall  be  lawful  to  all  and  every  the  justices  of  peace  in 

J«w<al  g^"^    ''  every  shire,  mayors,  sheriffs,  bailiffs,  and  other  head  officers 

Md^pwibh  of-   t€  within  every  city,  town,  and  borough  witfain  this  realm,  ffom 

'*  time  to  time,  as  well  within  liberties  as  without,  as  need  and 

*^  case  shall  require,  to  come,  enter,  and  resort  into,  all  and  eveiy 

**  houses,  places,  and  alleys  where  such  games  shdl  be  suspected 

to  be  holden,  exercised,  used,  or  occupied,  contrary  to  die 

form  of  this  estatute  :  and  as  well  the  keepers  of  the  same,  as 

Tuttlier  preri-    ^  ^^^  ^'^  persons  there  haunting,  resorting,  and  playing,  to  take> 

aioni  fdating     "  arrest,  and  imprison,  and  them  so  taken  and  arrested  to  keep 

liereto»f  Geo.s.  **  in  prison  unto  such  time  as  the  keepers  and  maintaioers  of  tl^ 

c  98. ••P.         44  32JJ  plays  and  games  have  found  sureties  to  the  king's  use,  to 

be  bound  by  recognizance  or  otherwise,  no  longer  to  use,  keep, 
or  occupy  any  such  house,  play,  game,  alley,  or  place;  and 
**  also  that  the  persons  there  so  found,  be  in  like  case  bound  by 
**  themselves,  or  else  with  sureties,  by  the  discretions  of  the  jus- 
**  tioes,  mayors,  sheriffs,  bailiffs,  or  other  head  officers,  no  more 
**  to  play,  haunt,  or  exercise  from  henceforth,  in,  at,  or  to  any  of 
'^  the  said  places,  or  at  any  of  the  said  games.*' 

SeaMuQgof  f  Seof .  4.  By  33  Hen.  8.  c.  9.  s.  15.  it  is  further  enacted, 

houes  where  u  That  the  mayors,  sheriffs,  bailiffs,  constables,  and  other  head 
be  kept  *""**  *'  officers,  within  every  city,  borough,  and   town    within  this 

**  realm,  where  any  such  officers  shaQ  fortune  to  be,  as  wdl 
**  within  the  franchises  as  without,  shall  make  due  search  weekly, 
**  or  at  the  furthest  at  all  times  hereafter  once  every  month,  in  iSk 
places  where  any  such  houses,  alleys,  pla^s,  or  places  shall  be 
suspected  to  be  had,  kept,  and  maintained ;  and  if  the  said 
**  mayors,  sheriffs,  bailiffs,  constables,  and  other  head  officers 
within  their  cities,  boroughs,  and  towns,  as  well  within  fran- 
chises as  without,  do  not  make  due  search  at  the  furthest  once 
every  month,  if  the  case  so  require,  according  to  the  tenor  of 
'^  this  act,  and  do  not  execute  the  same  in  all  things  according  le 
^  the  purport  and  force  of  the  same ;  that  then  every  such  mayor, 
**  sheriff,  bailiff,  constable,  or  other  head  officer,  to  pay  ^ind  for* 
**  feit  for  every  month  not  making  such  search,  nor  executing  the 
**  same,  forty  shillings/* 

bited  to  pla/ It     t  Sect.  i.  %  33  Hen.  8.  c.  9*  d*  i6.  it  is  enacted,  ^  That  no 

**  maimer 


a 
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"  tioD,  faasbaadman,  spprenbce,  labourer,  servant  at  uiisbaBdrjr 
"  joumeytnan,  or  servant  of  artificer,  mariners,  fishermen,  water 
"  men,  or  any  serving  man,  shall,  from  the  said  Feast  of  the  Na 
"  tivtty  of  St.  John  Baptist,  play  at  the  tables,  tennis,  dice,  cards 
"  bowls,  clash,  coyling,  logating,  or  any  other  uidawful  game 
"  out  of  Christmas,  under  thepain  of  twenty  shillings  to  be  for 
"  feit  for  evei7  time ;  and  in  Christmas  to  play  at  any  of  the  said 
"  games  in  meir  masters'  bouses,  or  in  ^eir  masters'  pre- 
"  sence ;  and  also  that  no  manner  of  persons  shall  at  any  tmae 
"  play  at  any  bowl  or  bowls  in  open  places  out  of  his  gaitlen  or 
"  orchard,  upon  the  pain  for  every  time  so  offending  to  forfeit 
'"  six  shiHings  eight-pence ;  and  that  alljustices  of  peace,  mayors, 
"  bailiffa,  sheriffs,  and  all  other  bead  officers,  and  eveiy  of  them, 
"  &idii^  or  knowing  any  manner  of  person  or  persons  using  or 
"  .exercising  any  unlawful  games,  contrary  to  this  present  statute, 
"  shall  have  full  power  aWl  authority  to  commit  every  such  of- 
"  fender  to  ward,  there  to  rmnain  without  bail  or  maiopriae, 
.*'  until  Bucb  time  that  they  so  offending  be  bouoden  by  obligation 
."  to  the  kin^s  use,  in  such  sums  of  money  as  by  the  discretioBS 
"  of  the  said  justices,  mayors,  bailiffs,  or  other  head  officers, 
"  shall  be  thought  reasonable,  that  they  or  any  of  them  shall  not 
."  from  henceforth  use  such  unlawful  games." 

tS«f.  6.  By  S3  Hen.  8.  c.  0.  s.  18.  It  is  enacted,  "  Th^t 
"  where  any  such  forfeitures  shall  happen  to  be  found  within  thp 
"  precinct  of  any  franchise,  leet,  or  lawday,  then  the  lord  of  the  . 
"  same  franchise,  leet,  or  lawday,  to  have  the  one  moiety  thereof  - 
"  and  the  oriier  moiety  thereof  to  any  of  the  king's  subjects  that 
"will  sue  for  the  same  in  any  of  the  king's  courts,  by  action, 
"  infbtmation,  bill,  or  otherwise,  in  which  action  or  suit  the  de- 
"  fendant  shall  not  be  admitted  to  wage  his  law,  nor  any  pro- 
"  taction  nor  essoin  shall  be  allowed;  and  where  such  forfeiture 
"  shdl  be  found  out  of  the  precinct  of  any  franchise,  leet,  or  law- 
"  diy,  that  th«  moiety  of  all  such  forfeitures  shall  be  to  the  king 
"  our  soTsresgn  lord,  and  the  other  moiety  thereof  to  any  the 
"  king's  siibjacta  that  will  sue  for  the  same,  by  bill,  plaint,  ac- 
*'  tion,  infonnation,  or  otherwise,  in  aay  of  the  king^s  courts, 
"  in  which  suit  or  action  the  defendant  shall  not  be  admitted  t6 
"  wage  Ifis  law,  nor  any  protection  or  essoin  shall  be  allowed." 

•\  Sect.  7.   But  by  S9  Hen.  8.  c.  9.  s.  21.  it  is  provided,  l 
-" 'That  if  any  person  <tf  persons  have  taken  by  lease,  whetherU'^ 
**  be  by  word,  writing,  or  otherwise,  any  house,  alley,  or  placs,  " 
**  wherein  any  such  unlawful  game  now  is,  and  at  the  tima  of 
"  such  lease  made  was  used,  that  then  every  such  lessee  shall,  at 
"  the  liber^  of  him  or  them  to  whom  such  lease  is  made,  their 
**  executord,  administrators  or  assigns,  from  the  said  Feast  of  the 
"  Ntlivi^  of  St.  John  Baptist,  be  utterly  void,  except  it  be  for 
"  breach  of  covenants  or  ^;reementa,  or  payment  of  rent  due  or 
"  to  be  due  at  the  said  Feast,  or  any  time  before,  so  that  then  at 
"  the  same  Feaat,  or  within  one  month  next  after  the  some,  the 
"  aaid  lessee  give  knowledge  to  such  lessor  or  lessors,  dieir  heirs 
"  and  Ma^s,  that  he  will  no  longer  occupy  tfie  sune,  and  that 
"  the*  it  bIwU  b«  lawfvl  to  the.  inheritor,  lessor,  or  oinier  thereof. 
3  A  2  "or 
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'*.or  to  bis  heirs  and  assigns^  in  the  same  house,  alleyi  or  place, 
*•  to  re-enter/' 

Tbe  servant  by      \  Sect.  8.    By  33  Hen.  8.  c.  9*  s.  22.  it  is  also  provided, 
license  may        «  'Thst  it  shall  be  lawful  for  every  master  to  license  his  or  their 

"  servants  to  play  at  cards,  dice,  or  tables  with  their  said  master, 
*'  or  with  any  other  gentleman  repairing  to  their  said  master, 
"  openly  in  his  or  their  house,  or  in  his  or  their  presence,  ac- 
^'  cording  to  his  or  their  discretion ;  and  that  it  shaB  be  lawful 
**  to  every  such  servant,  for  every  time  so  being  commanded  or 
**  licensed  by  his  said  master,  as  is  aforesaid,  to  play  at  cards, 
dice,  or  tables  with  his  said  master,  or  other  gentlemen  so  to 
him  repairing ;  any  thing  in  this  act  to  the  contrary  notwith- 
standing/' 

+  SecL  9*  By  33  Hen»  8.  c.  9*  s,  23.  it  is  also  provided, 
«''That  it  shall  be  lawful  to  every  nobleman  and  other  having 

*  **  manors,  lands,  tenements,  or  other  yearly  profits,  for  term  of 

bowis^  or  tennis.''  life  in  his  his  own  right,  or  in  his  wife's  rigbt,  to  the  yearly 

value  of  an  hundred  pounds  or  above,  to  command,  appoint, 
or  license^  by  his  or  their  discretion,  his  or  their  servant^, 
or  family  of  his  or  their  house  or  houses,  for  to  play  within 
'*  the  precinct  of  his  or  their  houses,  gardens,  or  orchards,  at 
'*  cards,  dice,  tables,  bowls,  or  tennis,  as  well  among  themselves 
''  a&  other  repairing  to  the  same  house  or  houses,  and  that 
''  they  so  playing  by  commandment^  appointment,  or  license, 
*'  as  is  aforesaid,  shall  not  incur  any  danger  or  penalty  contained 
"  in  this  act  for  the  same  ;  this  act  or  any  thing  therein  contained 

''  to  the  contraiy  thereof  in  any  wise  notwithstanding/' 

•  

C^ain  offences      f  Sect.  10.  By  31  Eliz.  c.  5. 8.  7<  it  is  enacted,  '^  That  all  suits 
punishable  onJy  '*  to  be  pursued  upon  any  statute  for  using  any  unlawful  game, 
QuarteMM^  *'  ^^  ^^^  ^^^  using  any  lawful  game,  shall  be  sued  and  prosecuted 
or  in  a  leet.     '  '^  in  the  general  quarter-sessions  of  the  peace,  or  assues,  of  the 
Baym.  154.       .«'  same  county  where  the  offence  i  shall  be  committed,  or  other- 
wise inquired  of,  heard,  and  determined  in  the  assizes  or  gene- 
ral quarter-sessions  of  the  peace  of  the  same  county  where 
**  such  offence  shall  be  committed,  or  in  the  leet  within  which  it 
."  shall  happen,  and  not  in  any  wise  out  of  the  same  county 
'*  where  such  offence  shall  happen  or  be  committed." 

SS  Hen.  8.C.  9.  +  Sect.  II.  By  2  Geo.  2.  c.  28.  s.  9.  vrfiich  recites,  "  That  by 
ai^ainstunJawfal  the  Statute  35  Hen.  8.  c.  9*  no  power  is  given  unto  the  justices 
StuaL™*^*^  of  the  peace  to  demand  and  take  from  persons  found  playing  con- 
trary to  law,  any  other  security  than  their  own  recognizances, 
that  they  or  any  of  them  shall  not  from  thenceforth  use  such  un- 
lawful games,  unless  such  persons  are  so  found  playing  contrary 
to  law  upon  the  view  of  one  or  more  justice  or  justices  of  the 
peace  :"  it  is  further  enacted,  '*  That  where  it  snail  be  proved 
upon  the  oath  of  two  or  more  credible  witnesses,  before  an^ 
justice  or  justices  of  the  peace,  a?  well  as  where  such  justice 
or  justices  shall  find,  upon  his  or  their  own  view,  that  any  per- 
son or  persons  have  or  hatfa  used  or  exercised  any  unlawful 
'^  game  contrary  to  the  said  statute,  the  said  justice  or  justices 
^^  shall  have  full  power  and  authority  to  commit  all  and  every 
**  such  offender  or  offendera  to  prison,  without  bail  or  mainprise, 

"  unless 
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"  or  more  recognizance  or  recognizances,  with  sureties  or  without, 
"  at  the  discretion  of  the  said  justice  or  justices  of  the  peace, 
"  that  he  or  they  respectively  snail  not  firom  thenceforth  play  at 
"  or  use  such  unlawful  game." 

iSect.  12.  By  18  Geo.  2.  c.  34.  s.  1.  it  is  recited,  "That  Wop<™**Jl 
whereas,  notwithstanding  the  many  good  and  wholesome  laws  keep  ■  plue  fiu 
now  in  being  now  in  being  for  preventing  excessive  and  deceitful  t^'J'"t  "^' 
^kmiDg,  many  persons  of  ill  fame  and  reputation,  who  have  no  ^i^^iuicinli 
visible  means  of  subsistence,  do  keep  houses,  rooms,  and  other  or  dice, 
places  for,  playing,  and  do  permit  persons  therein  to  play  at 
cards,  dice,  and  other  devices^  for  large  sums  of  money,  by 
means  whereof  divers  yoUng  and  unvmry  persons,  and  others,  are 
drawn  in  to  lose  the  greatest  part,  and  sometimes  all  their  sub- 
stance j  and  it  frequently  happens^  they  are  reduced  to  the  ut- 
most necessities,  and  betake  themselves   to  the  most  wicked 
courses,  which  end  in  their  utter  ruin :  and  whereas  a  certain 
pernicioue  game  called  roulet,  or  roly-poly,  is  daily  practised, 
and  the  laws  now  in  being  have,  by  experience,  been  found  in- 
effectual to  put  a  stop  to  such  pernicious  practices :"  and  there- 
fore enacted,  "  That  no  person  or  persons,  of  what  condition 
"  soever,  shall  keep  any  house,  room,  or  place  for  playing,  or 
"  permit  or  suffer  any  person  or  persons  whatsoever,  wiUiin  any 
"  such  house,  room,  or  place,  to  play  at  the  said  game  of  roulet, 
"otherwise  roly-poly,  or  at  any  other  game,  with  cards  or  di£e, 
"  already  prohibited  by  the  laws  of  this  realm ;  and  in  case  any' 
"  person  or  persons  whatsoever  shall  keep  any  such  house,  room, 
''  or  place  for  playing,  or  permit  or  suffer  any  person  or  persons 
"  as  aforesaid  to  play  at  the  said  game  of  roulet,  otherwise  roly- 
"  poly,  or  at  any  other  game,  with  cards  or  dice  already  probi- 
'*  bited  by  law,  snch  person  or  persons  so  offending  shall  incur 
"  the  pains  and  penalties,  and  be  liable  to  such  prosecution  aa  (■)  >ii.  Fcniltj 
"  is  directed  in  and  by  the  statute  12  Geo.  2:  c.  28."  {a)  of  tool.  Tide 

tSecMS.  By  18  Geo.  2.  c.  34.  s.  7.  it  is  enacted,  "  That  no  No  pri»il«g«  of 
"  privilege  of  parliament  shall  be  allowed  to  any  person  or  per-  puUuDciit,  he, 
"  sons  whatsoever  against  whom  any  prosecution  or  proceedings 
"  !<liall  be  commenced  or  had,  for  keeping  of  any  public  or  com- 
"  mon  gaming-house,  or  any  house,  room,  or  place  for  playing 
"  at  any  game  or  games  prohibited  by  this  or  any  other  act 
"  now  m  being  agamst  excessive  or  deceitful  gamine,  any  law, 
"  usage,  or  custom  to  the  contrary  in  any  wise  not  with  standing."  t 

t  Stct.  14.  It  is  said,  that  the  above  statutes  do  not  extend  to  DaiMi,c4<. 
persons  who  occasionally  game  in  a.  tavern,  or  in  an  inn,  nor  to 
persons  who  play  at  bowls  in  a  skittle-ground  for  their  recreation, 
or  the  like,  if  the  house  or  place  be  not  kept  for  the  known, 
avowed,  and  common  purposes  of  gaming. 

\  Sect.  15.  And  a  conviction  on  3S  Hen.  8.  c.  9.  for  playing  at  Reie-airke, 
bowls  and.pins  called  bu) rushing,  was  quashed,  because  dieinfor-  Cowp.ss. 
mation  did  not  allege  that  the  playing  was  not  in  one  of  the  de- 
fendant's own  orchards,  for  it  is  only  unlawful  sui  modo, 

t  Sect.  l6.  But  it  seems,  that  the  keeping  of  a  cockpit  is  not  Bu  b.  Howell, 

only  sltebMO. 
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•Ad  bis  wife, 
lOModaSft. 


im¥f  an  indictabk  offence  at  common  law,  bat  ts-connderadaa  a 
gaming-house  within  the  statute  33  Hen.  8.  c.  9*  and  therefore 
on  a  conviction  on  an  indictment  at  common  law,  the  court  wfll 
nfteaQure  the  fine  by  inflicting  forty  shillings  for  each  day,  accord- 
ing to  the  number  of  days  such  cockpit  was  kept  open. 

f  Sect.  17.  It  seems  also,  that  an  indictment  for  keepmg  a 
common  gaming-honse  may  be  found  against  both  huaband  and 
wife ;  for  it  is  not  the  property  or  ownership  of  the  bouse  that  ia 
in  question,  but  the  criminal  management  of  it^  in  wliidi  the 
wife  may  probably  have  as  great,  nay  a  greater  share  than  die  hus- 
band* 

t.  See/.  ]&•  It  seems  also,  that  an  information  stating  the  de- 
fendant to  be  a  labourer,  and  the  offence  to  have  been  committed 
on  such  a  day  in  the  month  6f  August,  8lc«  is  sufficient  to  main- 
tain a  conviction  on  33  Hen.  8.  c.  9*  s«  16,  for  it  is  apparent  open 
the  face  of  the  record  that  it  was  out  of  Christmas. 

Rex  9,  Clarke,       t  Sect.  19-  But  it  has  been  decided,  that  a  person  playing  at 
r»»n.  sm.         bowls  contrary  to  this  statute  could  be  punished  as  a  disorderly 

person  under  the  statute  17  Geo.  2.  c,  5.  s.  2,  while  that  statute 

was  in  force* 


Rex  v»  Clarke, 
Cowp.  S6. 


Cowp.8d. 


5  Mod.  1. 4. 

55. 

S3  H.  8.  c.  9. 

f  &.3P.&.M. 

c  9. 

See  2  Burr. 

loao. 


Deceits  and 
coutenages  in 


^: 


ln.V.  14. — i. 
6ic. 


18  Geo.  S.  c 
34. 

See  Cowp..S8a. 
8ee9ABO.c.l4. 


The  Offence  of  Fraudulent  Gamitig. 

t  Se€t.  \.  By  l6Car.  2.  c.  7.  it  is  recited,  <'  That  wheima  aD 
lawful  ganaes  and  exercises  should  not  be  otherwise  ita^  tbaa  as 
iimocent  and  moderate  recreations,  and  not  as  constant  trades  or 
oallings  to  gain  a  living,  or  make  unlawful  advanta^  thereby ; 
and  whereas  by  the  immoderate  use  of  them  many  auschiefs  and 
inconveniences  do  arise,  and  are  daily  found,  to  the  maintamiBg 
and  encouraging  of  sundry  idle,  loose,  and  disorderly  peraoos  in 
their  dishonest,  lewd,  and  dissolute  course  of  life,  and  to  the  cir* 
cumventingy  deceiving,  cousening,  and  debauching  of  many  of  the 
younger  sort  both  of  the  nobility  and  gentiy  and  others,  to  the 
loss  of  their  precious  time,  and  the  utter  ruin  of  their  estates  and 
fortunes,  and  withdrawing  them  from  noble  and  laudible  employ* 
ments  and  exercises  :'*  and  enacted,  **  That  if  any  person  or  per- 
''  sons  of  any  degree  or  quality  whatsoever,  at  any  time  or  times 
^*  after  the  iiine-and-twentieth  day  of  September,  1664,  do  or 
^  shall,  by  dinyjraud,  MJl,  cousenage,  circumvention,  deceit,  or 
'f  unlawful  device,  or  ill  practice  whatsoever,  in  playing  at  or  with 
"  cards,  dice,  tables,  tennis,  bowls,  kittles,  shovel-board;  or  in  or 
"  by  cock-fightings,  horse-races,  dog-matches,  foot-ri^cesn  or  other 
''  pastimes,  game  or  games  whatsoever,  or  in  or  by  bearing  a 
"  share  or  part  in  the  stakes,  wagers,  or  adventures,  or  in  or  by 
"  betting  on  the  sides  or  hands  of  such  as  do  or  shall  play,  act^ 

ride,  or  run  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  them- 
'^  selves,  or  to  any  other  or  others,  any  sum  or  sums  of  money,  or 
'*  other  valuable  thing  or  things  whatsoever ;  that  then  every  per- 
*^  son  and  persons  so  offending  as  aforesaid,  shall  ipso  facto  frnfeit 
^  and  lose  treble  the  snm  or  value  of  money  or  other  thing  or 
"  things  so  won,  gained,  obtained,  or  acquired ;  the  one  moiety 
**  thereof  to  our  sovereisn  lord  the  king,  his  heirs  and  successors, 
^'  and  the  other  moiety  thereof  unto  the  person  or  persons  grieved, 

•«or 


€S 


€€ 


'f  so  as  ever;  sucb  loMr  or  persoD  grieved,  lo  that  behalf,  do  or 

"  >hitU  prosecute  and  sue  for  the  same  within  six  calendar  months 

"  next  after  such  play;  and  in  default  of  such  prosecution,  the 

"  tame  other  moiet;  to  such  person  or  persons  as  shall  or  will 

"  prosecute  or  sue  for  the  same  within  one  year  next  after  die 

''  said  six  months  expired  ^  and  that  the  said  forfeitures  shall  or  Hnr  to  b«  tuti 

'*  may  be  lued  ftw  or  recovered  by  action  of  debt,  bill,  plaiat,  or  formdttm- 

"  iofonnatioB,  in  any  oi  his  m^estj's  courts  at  Westminster,  "'^' 

*'  wbereinnoessoin,protection,  or  wager  of  law,  shall  be  alkiwed: 

''  and  that  all  and  every  aiicb  plaintiff  or  plaiBtiffs,  informer  or 

"  infonners,  shall  in  everysuch  suit  and  prosecution,  have  and  re- 

'.'  cover  his  and  their  treble  costs  against  the  person  offending  and 

"  forfeiting  as  aforesaid,  any  law,  statute,  custom,  or  usage  to  Che 

" contrary  in  any  wise  notwithstanding* 

f  S«st.  S.  By9  Ann.  c.  14.  a.  5.  it  is  forther  enacted,  "  That  AajpmeA 
"  if  an;f  person  or  persons  whatsoever  do  or  shall,  by  any  frasd  7~['¥''^^,g_ 
"  or  shifC  cousenage,  circumvention,  deceit,  or  unlawful  device  iD^(ai»iit- 
"  or  ill  practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or  ting,  and  eon- 
"  any  Ae  sames  aforesaid,  or  in  or  by  bearine  a  share  or  part  "cted  ifcererf 
"  m  the  stakes,  wagers,  or  adventures,  or  in  or  by  bettinK  on  the  ^_  ,j^  f„^, 
"  sides  or  hands  of  such  as  do  or  shall  play  as  aforesaid,  win,  fin  dine*  iha 
"  obtain,  or  acqnire,  to  him  or  themselves,  or  to  any  other  or  ^J^iTlJl-t 
"  others,  any  sum  or  sums  of  money,  or  other  valnable  thing  or  nHjui.tndtnBte 
•f  dungs  whatsoever,  or  shall  at  any  one  time  or  sitting  win  of  any  u  ia  om*  of 
f  .o«e  or  more  person  or  persons  whatsoever  above  the  snm  or  «U((il  poju?' 
"  value  of  ten  pounds;  that  then  every  person  or  persona  so  win- 
"  ning  by  such  ill  practice  as  aforesaid,  or  winning  at  any  one  time 
*  or  sitting  above  the  said  sum  or  value  of  ten  pounds,  and  being 
**  convicted  of  any  of  the  said  offences  upon  an  indictment  or  in- 
"  formation  to  be  exhibited  ^;ainst  him  or  them  for  that  purpose, 
"  shall  forfeit  live  times  the  value  of  the  sura  or  sums  of  money 
"  or  other  thit^  so  won  as  aforesaid ;  and,  in  case  of  such  ill 
"  practice  as  aforesaid,  shall  be  deemed  infamous,  and  suffer  such 
**  corporal  pimishRtent  as  in  cases  of  wilful  perjury;  and  such 
"  petia^y  to  be  recovered  by  sudi  person  or  persons  as  shall  sue 
"  for  the  same  by  such  action  as  aforesaid." 

t  Sect.  3.  By  9  Ana.  c.  14,  s.  6.  after  reciting,  ".That  divers 
l^ewd  and  dissolute  persons  live  ^t  great  expenses,  having  no  vi- 
sible estate,  profession,  or  calling,  to  maintain  themselves,  but 
snmiort  those  expenses  by  gaming  only,"  it  is  further  enacted, 
"  That  it  shall  and  may  be  lawful  for  any  two  or  more  of  her  iVo  imtiEei 
"  majesty's  justices  of  the  peace  in  any  county,  liberty,  or  city,  maj  cn«e  per- 
"  whatsoever,  to  cause  to  come  or  to  be  brought  before  them,  *^*jy|*** 
"  every  such  person  or  persons  within  their  respective  Hmtts,  40.  fce  *ion«bi' 
"  whom  they  shall  have  just  cause  to  suspect  to  bave  no  visible  befantbni.MHt 
"  estate,  profession,  or  calKng,  to  maintain  themselves  1^,  but  do  '^■f^.^j^ 
"  for  the  most  part  support  themseNes  by  gaming;  and  if  such  gog^bi 
"  person  or  persons  shall  not  make  it  appear  to  such  justices,  that  oibc 
^  the  priucipal  part  of  his  or  tbeir  expenses  is  not  maintained  by 
"  gaming,  that  then  such  justices  shall  require  of  bim  or  them 
*'  sufficient  securities  for  his  or  their  good  behaviour  for  the  space 
"  of  twelve  months ;  and  ia  de&uU  of  his  or  llkeir  finding  such 

**  securities. 
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Persons  so  find- 
ing sureties  and 
and  placing  for 
tMh.  forfeit  ie> 
cogmsauoe* 


Assaulting,  &c. 
on  account  of 
niunej  won  at 
plav,  to  forfeit 
all  liis  goodsy    ' 
and  be  im- 
prisoned two 
years. 


This  act  shall 
not  extend  to 
prevent  gaming 
in  any  of  the 
queen's  palaces 
<luring  her  resi- 
dence tberci  &c. 


Coart  of  equityy 
where  a  bill 
shall  be  filed  for 
any  sum  won> 
may  enforce 
their  decree  as 
in  other  causes. 


securities,  to  commit  him  or  them  to  the  common  gaol,  there 
to  remain  until  he  or  they  shall  find  such  securities  as  afore- 

*'  said/' 

t  Sect.  4.  By  9  Ann,  c.  14.  s.  ?•  "  If  such  person  or  persons 
"  so  finding  sureties  as  aforesaid  shall,  during  tiie  time  for  which 
''  he  or  they  shall  be  so  bound  to  the  good  behaviour,  at  any  one 
**  time  or  sitting,  play  or  bet  for  any  sum  or  sums  of  money,  or 
"  other  thing,  exceeding  in  the  whole  the  sum  or  value  of  twenty 
'*  shillings,  that  then  such  playing  shall  be  deemed  or  taken  to  be 
'*  a  breach  of  his  or  their  behaviour,  and  a  forfeiture  of  the  recog- 
nizance given  for  the  same." 

+  Sect.  5.  And  by  9  Ann.  c.  14.  s.  8.  "  For  the  preventing  of 
such  quarrels  as  shall  and  may  happen  upon  the  account  of 
gaming,  it  is  enacted.  That  in  case  any  person  or  persons  what-^ 
soever  shall  assault  and  beat,  or  shall  challenge  or  provoke  to 
fight,  any  other  person  or  persons  whatsoever,  upon  accoimt  of 
an^  money  won  by  gaming^  playing  or  betting  at  any  of  the 
games  aforesaid,  such  person  or  persons  assaulting  and  beating, 
or  challenging  or  provoking  to  fight,  such  other  person  or  per- 
sons upon  the  account  aforesaid,  shall,  being  thereof  convicted 
upon  an  indictment  or  information  to  be  exhibited  against  him 
or  them  for  that  purpose,  forfeit  to  her  majesty,  her  heirs  and 
successors,  all  his  goods,  chattels,  and  personal  estate  whatso- 
ever, and  shall  also  sulBFer  imprisonment,  without  bail  or  main- 
prise, in  the  common  gaol  of  the  county  where  such  convictaoir 
shall  be  had,  during  the  term  of  two  years/'  (I) 

t  Sect.  6.  But  by  9  Ann.  c.  14.  s.  9*  it  is  provided>  ''  That 
nothing  in  this  act  contained  shall  extend  to  prevent  or  hinder 
any  person  or  persons  from  gaming  or  playing  at  any  of  th& 
games  aforesaid  within  any  of  her  majesty  s  palaces  of  St.  James 
or  Whitehall,  during  such  time  as  her  majesty,  her  heirs  and 
successors,  shall  be  actually  resident  at  either  of  the  said  two 
palaces ;  or  in  any  other  royal  palaces,  where  her  majesty,  her 
heirs  or  successors,  shall  be  actually  resident,  during  the  time ' 
of  such  actual  residence ;  so  as  such  playing  be  not  in  any  house, 
lodging,  or  other  part  of  any  of  the  said  palaces,  the  freehold  or 
inheritance  whereof  is  or  shall  be  out  of  the  crown,  or  is  or  shall 
be  in  lease  to  any  person  or  persons,  during  such  time  as  such 
freehold  and  inheritance  shall  be  out  of  the  crown,  or  such 
lease  shall  continue,  and  so  as  such  playing  be  for  ready  money 
only." 

t  Sect.  7.  By  18  Geo.  2.  t.  34.  s.  3.  which  recites  9  Ann.  c.  14.. 
is  enacted,  "  That  in  case  any  bill  or  bills  shall  be  brought, 
exhibited,  and  filed,  in  any  court  of  equity,  against  any  person 
or  persons,  for  any  sum  or  sums  of  money  won  by  any  person- 
or  persons,  it  shall  and  may  be  lawful  for  such  court  wherein 
such  bill  shall  be  brought,  exhibited,  and  filed,  to  proceed  and 
decree  thereupon,  and  enforce  such  decree  or  decrees  as  shall- 
be  made  in  pursuance  thereof,  in  the  same  manner  as  is  prac* 

•'  tlsed- 


it 
it 
« 

<< 

€i 

ti 
*< 
u 
it 
tt 
tc 
a 


it 
tt 
u 
ti 
,* 
ti 
tt 
tt 
tt 
ti 

t€ 

ti 
tt 
ti 


it 

ti 
tt 
tt 
tt 
ti 
tt 


(1)  Vide  this  act  atid  decisions  on  it,  ante,  title  ^ggratatcd  Aaaaolts,  p.  11€. 
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"  tided  afid  Used  ifn  other  causes,  upon  bilb  and  answers  depend- 
"  ing  in  the  courts  where  such  bill  shall  be  so  brought  and  exhi- 
''bited.^ 

Excessive  Gaming. 

4 

^-  Sect,  1.  By  16  Car.  2.  c.  7.  s;  3.  '*  For  the  better  avoiding  Prcvcnrionof 
"  and  preventing  of  all  excessive   and  immoderate  playing  and  5Jfc«8«vc  and 
"  gaiping  for  the  time  to  come,  it  is  further  enacted^  that  if  any  ^^Sig™^ 
**  person  or  persons  shall  play  at  any  of  the  said  games,  or  any 
other  pastime,  game,  or  games  whatsoever  (other  than  with  and 
for  ready  money),  or  shall  bet  on  the  sides  or  hands  of  such  as 
do  or  shall  play  thereat,  and  shall  lose  any  sum  or  sums  of 
money,  or  other  thing  or  things  so  played  for,  exceeding  the 
sum  of  one  hundred  pounds,  at  any  one  time  or  meeting,  upon  i  vent  253. 
''  ticket  or  credit,  or  otherwise,  and  shall  not  pay  down  the  same  i  Lotw  lao. 
«*  at  the  time  when  he  or  they  shall  so  lose  the  same,  the  party  *  SalL*^i4b 
"  and  parties  who  loseth  or  shall  lose  the  said  monies,  or  other  ^  lct.  94. 
f'  thing  or  things  so  played  or  to  be  played  for,  above  the  said  4  Mod.  409* 
**  sum  of  one  hundred  pounds,  shall  not  in  that  case  be  bound  or 
**  compelled  or  compellable  to  pay  or  make  good  the  same ;  but  See  Doagl. 
**  the  contract  and  contracts  for  the  same,  and  for  every  part  thereof,  ^^*'  ^^^' 
**  and  all  and  singular  judgments,  statutes,  recognizances,  mort- 
^  gages,  conveyances,  assurances,  bonds,  bills,  specialities,  pro- 
*^  mises,  covenants,  agreements,  and  other  acts,  deeds,  and  secu- 
^  rities   whatsoever,   which  shall    be    obtained,    made,    given, 
**  acknowledged,  or  entered  into,  for  security  or  satisfaction  of  or 
for  the  same,  or  any  part  thereof,  shall  be  utterly  void  and  of 
none  effect ;  and  that  the  said  person  or  persons,  so  winning 
**  the  said  monies  or  other  things,  shall  forfeit  and  lose  treble  the  Hie  penalty. 
^  value  of  all  such  sum  and  sums  of  money,  or  other  thing  or 
*'  things,  which  he  shall  so  win,  gain,  obtain,  or  acquire,  above 
^  the  said  sum  of  one  hundred  pounds ;  the  one  moiety  thereoC 
^'  to  our  said  sovereign  lord  the  king,  his  heirs  and  successors, 
and  the  other  moiety  thereof  to  ^uch  person  or  persons  as  shall 
prosecute  or  sue  for  the  same  within  one  year  next  after  the 
''  time  of  such  offence  committed ;  and  to  be  sued  for  by  actioa 
^  of  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts 
**  of  record  at  Westminster,  wherein  no  essoin,  protection,  or  wager 
"  of  law,  shall  be  allowed ;  and  that  every  such  plaintiff  or  plam* 
**  tiffs,  informek*  or  informers,  shall,  in  every  such  suit  and  pro- 
''  secution,  have  and  receive  his  treble  costs  against  the  person 
"  and  persons  offending  and  forfeiting  as  aforesaid,  any  law,  cus- 
"  torn,  or  usage  to  the  contrary  notwithstanding." 

j-  Sect.  2.  By  9  Ann.  c.  14.  it  is  recited,  *'  That  the  laws  now  Mortgaffe9,&c. 
•'  in  force  for  preventing  the  mischiefs  which  may  happen  by  where  Aeconsi- 
'*  gaming  have  not  been  found  sufficient  for  that  purpose ;  there-  ^^  **^<m^b' 
"  fore,  for  the  further  preventing  of  all  excessive  and  deceitful  gamiDg,  or  for 
''gaming,  it  is  enacted.  That  all  notes,  bills,  bonds,  judgments,  rap*jiB«nt  of 
•'  mortgages,  or  other  securities  or  conveyances  whatsoever, given,  "^^  &!** 
^^  grunted,  drawn,  or  entered  into,  or  executed,  by  any  person  or  shall  be  void. 
*'  persons  whatsoever,  where  the  whole  or  any  part  of  the  consi-  And  where  such 
•*  deration  of  such  conveyances  or  securities  shall  be  for  any  money,  5^H*^ni,bS 
**  or  other  valuable  thing  whatsoever,  won  by  gaming  or  playing  any  lands  &c 

**  at  they  shall  de» 
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titled  to  them  m 

grantor  had 
been  dead,  ttc. 
Andkll  oaavcj- 

inch  land*  (ram 

deTolvuig,  tee, 

sh>Ube<aM. 
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.'  whatsoever,  or  by  bemng  on  tbe  sues  or  baniu  oi  bhco  a»  do 
'  game  at  bd;  of  the  gnmes  aforcHBid,  or  for  the  reimbunng  or 
'  repaying  an;  money  knowingly  lent  or  advanced  for  such  gsming 
'  or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time  and  place 
'  of  such  play,  to  any  person  or  persons  so  gaming  or  bettiag  as 
'  aforesaid,  or  that  shall,  during  such  plv>  ^o  p'^y  or  bet,  thall 
'  be  Qtterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and 
'  purposes  whatsoever,  any  statute,  law,  or  usage  to  the  tooDtrair 
'  thereof  in  any  wise  notwithstanding ;  and  that  where  snch 
'  mbrtg^es,  securities,  or  other  conveyances,  shall  be  of  lands, 

*  tenements,  or  hereditaments,  or  shall  be  such  as  encumber  or 
'  affect  the  same,  such  mortgages,  securities,  or  odier  convey- 
'  ancea,  shall  enure  and  be  to  and  for  the  sole  use  and  benfit  of, 
'  and  shall  devolve  upon,  such  person  or  persons  as  should  or 
'  might  have,  or  be  entitled  to,  such  lands,  tenements,  or  beredi- 
'  taments,  in  case  the  said  grantor  or  grantors  thereof,  or  the  per- 
'  soDorpersons  so  encumbering  the  same,  had  been  uaturaOy  dead, 
'  and  as  if  such  mor^ages,  securities,  or  other  conveyances,  had 
'  been  made  to  such  person  or  persons  so  to  be  endded  after  the 
'  decease  of  the  person  or  persons  so  encumbering  the  same ;  and 
'  that  all  grants  or  conveyances  to  be  made  for  the  preventing  of 
'such  lands,  tenements,  or  hereditaments,  from  coming  to  or  de~ 
I  volving  upon  such  persons  or  persons  hereby  intended  to  enjoy 
'  tbe  same  as  afwesaid,  shall  be  deemed  fraudulent  and  void,  and 
'  of  none  effect,  to  all  intents  and  purposes  whatsoever." 

•f  Sect.  S.  By  9  Ann.  c.  14.  s.  2.  "  Any  person  or  persons 
'  whatsoever,  who  shall  at  anytime  or  sitting,  by  playing  at  cards^ 
'  dice,  tables,  6r  other  game  or  games  whatsoever,  or  by  betting 
'  on  the  sides  or  bands  of  such  as  do  play  at  any  of  the  games 
'  aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing 

*  or  betting,  in  tbe  whole,  the  sum  or  value  of  ten  pounds,  and 
'  shall  pay  or  deliver  the  same  or  any  part  thereof,  the  person  or 

*  persons  so  losing  and  paying  or  delivering  the  same,  shall  be 
'  at  liberty,  within  three  months  then  next,  to  sue  for  and  recover 
'  the  money  or  goods  so  lost  and  paid  or  delivered,  or  any  part 
'  thereof,  from  the  respective  winner  or  winners  diereof,  with 
'  costs  of  suit,  by  action  of  debt  founded  on  this  act,  to  be  prose- 
'  cuted  in  any  of  her  majesty's  courts  of  record,  in  which  actions 
'  or  suits  no  essoin,  protection,  wager  of  law,  privilege  ofpartia- 

*  ment,  or  more  than  one  imparlance,  shall  be  allowed ;  in  which 
'  action  it  shall  be  sufficient  for  the  plaintiff  to  allege  that  die. 
'  defendant  or  defendants  are  indebted  to  the  plaintiffs,  or  re- 
'  ceived  to  the  plaint^'s  use,  the  monies  so  lost  and  paid,  or  coo- 
'  verted  the  goods  won  of  the  plaintiff  to  the  defendant's  use, 
'  whereby  the  plaintiff's  action  accrued  to  him,  according  to  the 
'  form  of  this  statute,  without  setting  forth  tbe  special  matter: 
'  and  in  case  the  person  or  persons  who  shall  lose  such  money  or 
'  other  thing  as  aforesaid,  shall  not,  withio  the  time  afwesaidt 
'  really  and  bondjide,  and  without  covin  <»■  coUifsioB,  sue,  and  with 
'  ^ect  prosecute  for  tbe  moneyor  other  thing  so  by  him  or  thsni 
'  lost  and  paid  or  delivered  as  aforesaid,  it  shall  aad  may  b«  law- 
'  ful  to  and  for  any  person  or  persons,  by  Miy  snch  «ctiau  or  suit 
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*i'9B  af6re8didyfo«ie  for  and  lecoyer  the  Mine»  «i 
''  value  thereof^  indth  costs  of  suit,  against  such  winu^ 
**  as  aforesaid ;  the  one  moiety  thereof  to  the  use  o 
"  or  {persons  tb»t  will  sue  for  the  siune^  and  the  otl 
*^  the  use  of  the  poor  of  the  parish  where  the  offe 
**  coimnitted. 

t  Sect.  4.  By  9  Ann.  c.  14.  a.  3.  'VFor  the  betl 
'*  of  the  monies  or  other  things  so  won,  and  to  be  i 
'*  recoverecl  as  aforesaid,  it  is  forther  enacted.  That 
tb^  person  or  persons^  who  by  virtue  of  this  pres 
or  may  be  liable  to  be  sued  for  the  eame,  «hril  be 
compellable  to  answer  upon  the  oath  such  bill  or 
**  be  preferred  against  him  or  them  for  discovering 
*^  sums  of  money  or  other  thing  so  won  at  play  as  sd 

t  Sect.  5.  But  by  9  Ann.  c.  14.  s.  4.  it  is  provid 
''  upon  the  discovery  and  repayment  of  the  money  oi 
'*  so  to  be  discovered  and  repaid  as  aforesaid,  the  p( 
"  sons  who  shall  so  discover  and  repay  the  same  ; 
'^  shall  be  acquitted,  indemnified,  and  discharged  froo 
"^  or  other  punishment,  forfeiture^  or  penalty,  whicl 
^  may  have  incurred  by  the  playing  for  or  winning  su 
^  other  thing  so  discovered  and  repaid  as  aforesaid,  a 
other  statute,  law,  or  usage,  or  any  thin^  in  this 
contained,  to  the  contrary  thereof  in  any  wise  notwi 


t  Sect.  6.  By  18  Geo.  «.  c,  34.  s.  8.  ^  If  any  j 
'^  win  or  lose  at  play,  or  by  betting,  at  any  one  time. 
'*  value  of  ten  pounds,  or  within  the  space  of  twent 
**  the  sum  or  value  of  twenty  pounds,  such  person  sb 
"  to  be  indicted  for  such  offence  within  six  monthi 
*'  committed,  either  before  his  majesty's  justices  oj 
'*  bench,  assize,  gaol-delivery,  or  grand  sessions; 
'*  thereof  legally  convicted,  shall  be  fined  five  times 
'*  the  sum  so  won  or  lost,  which  fine  (after  such  ch 
'*  court  shall  judge  reasonable  allowed  to  the  pros 
*'  evidence  out  of  the  same)  shall  go  to  the  poor  of  t 
**  pkce  where  such  offence  shall  be  committed*" 

t  Sect.  7.  But  by  18  Geo.  2^  c.  34.  s.  9-  it  is  provi 
''  If  any  person  so  offending  shall  discover  any  othe 
^  offending,  so  that  such  person  be  thereupon  convict 
''  son  so  discovering  shall  be  discharged  and  indemnil 
*'  penalties  by  reason  of  such  offence,  if  such  person 
*'  mg  hath  not  been  before  convicted  thereof,  and 
^  mitted  as  an  evidence  to  prove  the  same.'' 

f  Sect.  Q.  It  has  been  determined,  that  a  wager  on 
matter,  and  not  on  the  event  of  the  game  played  at,  it 
these  statutes ;  as  where  two  persons  were  playing  a( 
moh,  and  one  of  them  having  touched  a  man,  the  otl 
a  wager  of  a  hundred  pounds,  that  having  touched 
bound  by  the  law  of  the  game  to  play  the  man.    ISt 


I 
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will  lie  on  a  wager  respecting  the  mode  of  playing  an  illegal  game, 
as  hazard* 

Lvnal  V.  Long.        f  Stct.  9^  So  also  where  A.  betted  B.  that  one  C*  would  not 

^^1^>  run  four  miles  in  twenty-one  minutes,  it  was  adjudged  not  within 

'^'  ^  the  statutes,  because  as  C.  was  not  playing  at  such  game,  it  was 

not  a  wager  within  the  act ;  for  C.  might  be  running  for  his 

amusement,  and  not  to  win  any  bet. 

e  VVili.  56,      '     t  'S'ec^.  10.  It  is  however  decided,  that  a  foot-race,  whether  the 

race  be  upon  a  given  distance  or  against  a  certain  time,  is  a  gatne 
prohibited  by  9  Ann.  c.  14. 

Brown  0.  Beck-  f  StcU  11.  So  also  a  wager,  that  A.  did  not  find  within  such 
Cowp.  fst.        ^  ^"^^  ^  man,  who  should  carry  on  foot  twenty-four  stone  weight 

ten  miles  in  fifteen  hours,  has  been  adjudged  a  wager  within  the 

statute. 

WaUcr*"'  ^  ^^^'  ^^'  ^^  seems  also,  that  cricket  is  a  game  within  the 

iynu!ffO,      statute  9  Ann.  c.  14.  s.  1. 

BlaxioD  v.Pye,  f  Sect.  13.  So  also  it  has  been  adjudged,  that  laying  above 
Goodh  ^^'  ^^"  pounds  upon  a  horse-race  is  an  illegal  bet  within  tiie  statutes 
Mariej,  ^^  1^  ^^i'*  ^*  ^'  7-  and  9  Ann.  c.  14.  for  that  these  statutes  ought 

s  Sua.  1159.      to  be  extended  to  all  sports  as  well  as  games,  in  order  to  prevent 

excessive  betting. 

Clajtou  0.  Jen-  f  SecL  14.  So  also  it  is  determined,  that  a  wager  of  ten  pounds 
Black  706        ^  ^^^  pounds  upon  a  horse-race  is  within  the  act,  although  die 

race  was  for  a  legal  plate  ;  for  although  five  pounds  are  less  than 
the  sum  mentioned  in  the  statute,  yet  as  the  loser  of  the  ten 
pounds  would  not  be  obliged  to  pay,  the  wager  is  bad  for  want  of 
mutual  risk. 

thnu  ^iM6'      ^  ^^^^'  ^^'  ^^  ****  ^®®"  determined,  that  if  two  persons  play 

*  at  cards  from  Monday  evening  to  Tuesday  evening,  without  any 

interruption  except  for  an  hour  or  two  at  dinner^  and  one  of 

them  has  then  won  a  balance  of  seventeen  guineas,  this  is  won  at 

one  sitting  within  the  statute. 

Noel  V.  Sect.  \6.  So  also  it  is  said,  that  if  above  an  hundred  pounds  be 

ss'tww  ie5.  '^^^  upon  tick  at  one  sitting,  although  to  several  persons,  it  can- 
not be  recovered. 

Anonymous,  f  Sect.  ,17*  It  seems,  that  if  a  loser  prefer  an  indictment  against 

8  Mod.  187.  ^  winner  on  the  statute  9  Ann.  c.  14.  and  the  grand  jury  find  the 
bill,  the  court  will  not  permit  an  information  to  be  nled  against 
the  defendant,  although  the  indictment  was  quashed,  and,  of 
course,  the  defendant  never  tried  upon  it;  for  the  grand  juiy  may 
find  another  bill  for  the  same  ofience. 

Kexv.  Lookup,       f  Sect>  18.  It  is  also  settled,  that  if  a  defendant  be  convicted 
«  Stra.  1048.      q^  ^n  information  on  the  statute  9  Ann.  c.  14.  the  court  can  only 
-    give  judgment  ^uod  convictus  est,  and  cannot  set  a  fine  on  the  of- 
fender to  five  times  the  value,  but  that  an  action  must  be  brought 
on  th^  judgment  to  recover  the  penalty. 

t  Sect. 


no  written  security  for  it,  tbe  lender  niaj  recover  it  back  by  an  "' 
action  ot nitutiqtsit  on  the  injplied  contract;  for  the  statute  only 
makes  securitiei  void,  and  u  silent  respecting,  con  tracts ;  and  per- 
haps the  legialatnre  thought  that  a  very  extensive  and  prejudicial 
credit  was  not  likely  to  be  given  where  no  written  security  could 
be  legally  taken. 

+  Sect.  20.  So  also  money  paid  by  A.  at  the  request  of  B.  for  s  Will.  309. 
tlie  amount  of  a  bet  which  B.  had  lost  to  another  person,  may  be 
recovered  on  the  implied  contract. 

•f  Sect.  21.  And  it  has  been  decided,  that  where  a  security,  as  Robiown  t, 

■  for  instance  a  bill  of  exchange,  is  given  for  £6oo.  and  it  appears  ^g'"''  ,o~„ 
'  that  part  of  it  was  for  money  won  at  play,  and  part  for  money       °"' 

lent  at  the  time  and  place  of  play,  the  contract  is  divisible,  and 
the  holder  may  recover  for  so  much  as  was  lent  at  the  time  and 
place  of  play. 

■  +  Sect.  82.  But  a  security  of  any  kind  given  for  money  won  8  Mod.  5T. 
■at  play  is  absolutely  void,  even  in  the  hands  of  an  innocent  in-  t^'^'I^t' 

doraer,  who  has  bonajide  paid  value  for  it,  and  had  no  notice  that      "^ ' 
it  was  originally  given  on  an  illegal  consideration ;  and  the  court 
of  chancery  may  order  the  void  security  to  be  given  up  and  can-  jj,^on  ,, 
ceiled,  and  any  money  which  may  have  been  paid  upon  it  to  be  Shadaeii, 
refunded.  tStim.iJ49. 


The  Offence  of  Gaming,  &;e.  by  playing  at  Prohibited  Games." 

t  Sect.  1.   By  10  and  II  Will.  3.  c.  17-  s.   I.   it  is  recited, 
-"  That  whereas  several  evil-disposed  persons,  for  divers  years 
last  past,  have  set  up  so  many  mischievous  and  unlawful  games, 
called  lotteries,  not  only  in  the  cities  of  London  and  Westminster, 
and  in  the  suburbs  thereof,  and  places  adjoining,  but  in  most  of 
the  eminent  towns  and  places  in  England,  and  in  the  dominion  of 
Wales,  and  have  thereby  most  unjustly  and  fraudulently  got  to 
themselves  great  sums  of  money  from  the  childreu  and  servants 
of  several  gentlemen,  traders  and  merchants,  and  from  other  un- 
,wai^  persons,  to  the  utter  ruin  and  impoverishment  of  many  fa- 
milies, and  to  the  reproach  of  the  Enghsh  laws  and  government, 
by  colour  of  several  patents  or  grants  under  the  great  seal  of  Eng- 
land for  the  said  lotteries,  or  some  of  them ;  which  said  grants  or 
patents  are  against  the  common  good,  trade,  welfare,  and  peace, 
•of  his  majesty's  kingdom :"  for  remedy  whereof  it  is  enacted,  rottme  d 
"  That  all  such  lotteries,  and  all  other  lotteries,  are  common  clmd  public 
"  and  public  nuiannces,  and  that  all  grants,  patents,  and  licenses,  Daiuncci,  md 
"  for  such  lotteries,  ot  any  other  lotteries,  are  void  and  against  i'^""**""" 
*'  law." 

fSecl.Z.   By  10  and  11  Wilt.  3.  c.  17.  s.  2.    it  is  further  From  t9  Dec. 
-enacted,  "  That  no  person  or  persons  whatsoever  shall  publicly  55?"' ""  *"'"" 
"  or  privately  exercise,  keep  open,  shew,  or  expose  to  be  played  ,ociilotteM"gtc. 
"  »t,  drawn  at,  or  thrown  at,  ■  or  shall  draw,  play,  or  throw  at  any  Pei»itj  on  of. 

"  such  ^s"*^- 
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mnk  lotterj^  dr  toy  other  totter^f  ^iher  bj  dic^  lota/cttrds, 
bailie  or  aay  other  oiunbers  or  figjuro«»  of  wmf  lotber  mgr  ^m^- 
'^  sqeyor ;  md  that  every  penoo  or  peraoos  that  ahafi  e»eifcise« 
expose,  opem,  or  afcew  to  be  played,  thrown,  or  drawn  at,  •ngr 
aucb  loltery,  play,  or  device*  or  other  lottery,  shall  forfdit  for 
eveiy  such  ofience  the  aum  of  five  hundred  pounda,  to  be  re- 
covered by  information,  bill,  plaint,  or  action  at  law,  in  any  of 
his  majesty's  courts  at  Westminster,  wherein  .no  easoin,  wager 
of  law,  nor  any  more  than  one  imparlance,  shall  be  allow^ ; 
"  one  third  part  thereof  to  the  use  of  his  majesty,  his  heirs  and 
^  snccessorsy  one  other  third  part  thereof  to  the  use  of  die  poor  of 
the  parish  where  such  offence  shall  be  committed,  aikd  the  otfier 
third  part  thereof,  tof ether  with  double  costs,  to  the.par^ihat 
^'  shaU  inform  and  sue  for  the  same;  and  the  aaid  parties  aaof- 
**  fending  shall  likewise  be  prosecuted  as  common  rogues,  accord- 
''  'ukg  to  the  statutes  in  that  case  made  and  provided^'' 

I'^ii'^tt  t  ^ecf.S;  By  10  and  11  Will.  3.  c.  17.  s.  3.  It  is  further 
terie8.isGeo.f.  enacted,  '*  That  every  person  or  persons  that  shall  play,  throw, 
€.  ta.  **  or  draw  at  any  such  lottery,  play,  or  device,  or  odier  lot^ries, 

''  shall  forfeit  for  every  such  offence  the  sum  of  twenty  pounds, 
to  be  recovered  by  information,  bill,  plaint,  or  action  at  law,  in 
any  of  his  majesty's  courts  at  Westminster,  wherein  no  essoin, 
wager  of  law,  nor  any  more  than  one  imparlance,  shall  be  al- 
V>^d^  one  third  part  thereof  to  the  use  of  bis  majesty^  h^ 
.  **  heirs,  and  successors,  one  other  third  part  thereof  to  me  use  of 
*'  the  poor  of  the  parish  where  such  offence  shall  be  committed, 
''  and  the  other  third  part  thereof,  together  with  double  costs,  to 
*^.  the  party  that  shall  inform  and  sue  for  the  same/'  l 

JJ»J^,J|^^^      t  Sect.  4,.  By  9  Ann.  c.  6.  s.  56.  it  is  further  enacted,  **  That 

^£tiM)l.       "  the  justices  of  the  peaces  and  all  mayors^  bailiffs,  head  officers, 

''  Constables,  and  other  her  majesty's  ^iv\\  officers,  within  tneir 

^*  respective  jurisdictions,  are  hereby  empowered  and  required  tp 

*^  use  their  utmost  endeavours  to  prevent  the  drawing  of  any  such 

unlawful  lottery,  heretofore  or  hereafter  to  be  set  up,  by  a|l 

lawful  ways  and  means ;  and  that  eveiy  person  who  shdl  set  up, 

or  shall,  by  writing  or  printing,  publish  the  setting  up  any  sudi 

unlawful  lottery,  with  intent  to  have  such  lottery  drawn,  shall 

"  forfeit  for  every  such  offence  one  hundred  pounds,  to  be  re- 

**  covered  by  information,  bill,  pJaint,  or  action  at  law,  in  a^iy  of 

^'  her  majesty's  courts  at  Westminster,  wherein  no  essoin,  ^ager 

**  of  law,  nor  any  more  than  one  imparlance,  shall  be  alipwi^ ; 

**  one  third  part  thereof  to  the  use  of  her  majesty,  her  heirs,  and 

*''  suceasors  J  one  other  third  part  thereof  to  the  use  of  the  p<^ 

*'  of  the  parish  where  such  offence  shall  be  committed ;  and  the 

^'  other  third  part  thereof,  together  with  full  costs,  to  the  party 

^*  who  shall  inform  and  sue  for  the  same." 

t  Sect*  5.   By  10  Ann.  c.  26.  s.  109.  it  is  enacted,  "  That 

every  person  or  persons  who  shall  erect,  set  up,  or  keep  any 

office  or  place,  for  making  insurances  on  marriages,  births 

**  christenings,  or  service,  or  any  of  them,  or  any  other  office  or 

"  place,  under  the  denomination  of  sales  of  gloves,  of  fansj^  of 

"  cards 
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^  tm6B,<!^t  iNivibers,  of  the  queen^B  pietare^  ftrtbfl  improvement 
^'  of  9mU  Mima  of  money,  or  the  like  •effieen  or  places,  under  the 
**  preteaoe  of  improving  smsU  subis  of  money,  «haU  forfeit  for 
^  every  vuch  offence  the  Mun  of  five  hundred  pounds,  to  be  rec<>- 
vered«  vi^itfecoste  of  sait,  by  action  of  debt,  bill,  plaint,  or  in- 
fonuAtioii,  in  Qogr  of  her  majesty's  courts  aforesaid,  wherein  no 
es9M,  pvotdction,  wager  of  law,  nor  anymore  than  one  impar- 
famce,  flbaU  be  mHowed  ;  one  tfiird  part  thereof  to  the  use  of 
*  her  majesty,  her  heirs,  nnd  successors,  one  other  third  pait 
**  thereof  to  the  use  of  the  poor  of  the  parish  of  the  place  where 
**  the  offence  shall  be  committed,  and  the  other  third  part  thereof, 
^'  together  with  full  ooets  of  suit,  to  the  person  or  persons  who  shall 
''  inform  or  sue  for  the  same ;  and  every  printer  or  other  person 
^  who  shaH,  by  writing  or  printing,  piU^tish  the  setting  up  or  keep- 
^  iag  any  sack  office  or  place  under  any  the  denominations  afore- 
'  said,  or  like  denomina^ns,  for  the  improvement  of  small  sums 
of  money,  shall,  for  every  such  offence,  forfeit  the  sum  of  one 
hundred  pounds,  to  be  recovered  and  distributed  in  such  man- 
ner as  the  penalty  last-mentioned  is  to  be  recovered  and  distri- 
buted ;  and  every  person  or  persons  who  in  any  office  or  place, 
^'  erected  or  set  up  for  making  ineorances  on  marriages,  births, 
**  christenings,  or  service,  or  under  any  other  the  denominations 
^'  aforesaid,  or  any  like  denominations,  for  the  improvement  of 
^  smaU  sums,  shall  make  or  suffer  to  be  made  tb^ein  any  neW 
insurances  or  contracts  for  new  insurances  on  marriages,  births, 
christenings^  or  service,  or  receive  any  payments  into  any  the 
offices  or  places  aforesaid,  for  improvement  of  small  sums  pf  ^ 
money,  shall  forfeit,  for  every  such  offence,  the  sum  of  oq^ 
^  hundred  pounds,  to  be  recovered  and  distributed  in  like  man- 
*'  ner.*^ 

t  Sect.  6.   By  8  Geo.  1.  a  2.  s«  36.  it  is  enacted,  '^  That  all  PerMn$wi» 
**  and  every  person  or  persons  who  shall  erect,  set  up,  continue,  jhallerectoflfccf 
^  or  keep,  or  shall  cause  or  procure  to  he  erected,  set  up,  con-  ^^  of  lotteir!^ 
*^  tmned,  or  kept,  any  office  or  place  under  the  denomination  of  &c.«haU  foHUc 
**  sales  of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  ^^f>oLooe  tbird 
**  jewels,  ships,  goods,  or  other  diings  for  the  improvement  of  JJ^the^tTSbe 
**  small  sums  of  money ;  or  shall  sell  or  expose  to  sale  any  houses,  informer,  and 
'Mands,  advowsons,  presentations  to  livings,  plate,  jewels,  ships,  ^>ie  other  to  the 
''  goods,  or  other  things  by  way  of  lottery,  or  by  lots,  tickets,  num-  ^^'  ^^^«^»  ««• 
^  bers,  or  figures ;  or  shall  make,  print,  advertise,  or  publish,  or 
*'  cause  to  be  made,  printed,  advertised,  or  published,  proposals 
or  schemes  for  advancing  small  sums  of  money  by  several  per- 
sons amounting  in  die  whole  to  large  sums,  to  be  divided  among 
them  by  the  chances  of  the  prizes  in  some  public  lottery  or 
lotteries,  established  or  allowed  by  act  of  parliament ;  or  shall  de- 
liver out,  or  cause  or  procure  to  be  delivered  out,  tickets  to  the 
^*  persons  advancing  such  sums,  to  entitle  diem  to  a  share  of  the 
money  so  advanced  according  to  such  proposals  or  schemes ; 
or  shsdl  make,  print,  or  publish,  or  cause  to  be  made,  printed, 
or  published,  any  proposal  or  scheme  of  the  like  kind  or  nature, 
"  under  any  denomination,  name,  or  title  whatsoever ;  and  shall 
"  be  thereof  convicted  upon  the  oath  or  oaths  of  one  or  more  cre^ 
^'  dible  witness  or  witnesses,  by  two  or  more  justices  of  the  peace 

*'for 
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736  OFFENCES  AGAINST  JPUBLIC  ECONOMY,  ^»k.%. 

/*  for  the  county^  division^  or  liberty,  wbere  .such  offeaoe/sliiiU  he 

''  committed,  or  the  offender  shall  be  found  (which  oath  wchjus- 

/'  tices  of  the  peace  are  hereby  empowered  and  required  tQ  ad- 

*'  minister),  the  person  so  convicted  shall,  for  every  such  offence, 

/^  over  and  above  any  former  penalties  inflicted  by  aqy  former 

**  act  or  acts  of  parliament  made  against  any  private  or  unlawful 

"  lotteries,  forfeit  the  auvi  of  five  hundred  poundfl ;  one  third  part 

^'  thereof  to.  his  majesty^his  heirs,  and  successors^one  other  third 

part  thereof  to  the  informer^  and  the  remaining  third  part 

thereof  to  the  poor  of  the  parish  where  such  offence  fihall 

*^  be  committed;  the  same  to  be  levied  by  distress  and  sale  of 

*^  the  offender's  goods,  by  warrant  under  the  hands  and  seals  of 

^'  such  justices  before  whom  such  offender  shall  be  convicted  as 

*'  aforesaid;  and  shall  also,  for  every  such  offence,  by  aucbju»- 

.**  tices  be  committed  to  the  county  gaol,  there  to  remain  without 

'^  bail  or  mainprise  for  the  space  of  one  whole  year,  and  from 

"  thence  till  the  said  sum  of  five  hundred  pounds,  so  forfeited  as 

Penoiit  ag-       <«  aforesaid,  shall  be  fully  paid  and  satisfied ;  provided  nevertheless, 

p^to  miwter^  "  *^*^  ^'^y  P^^son  who  shall  think  himself  or  herself  aggrieved  by 

•essioiu*  . "  the  judgment  or  determination  of  two  or  more  such  j  U8tices,in  any 

/'  the  cases  aforesaid,  shall  have  liberty  to  appeal  to  the  next  quar- 

'*  tei^sessions  to  be  held  for  the  county,  city,  or  place,  where  such 

^'  judgment  or  determination  shall  be  made  or  given ;  and  that  the 

''judgment  to  be  given  by  the  justices  at  the  said  next  quarter- 

/^  sessions  shall  be  final." 

PcnoM  contrt.  f  Sect.  7.  By  Geo.  1.  c.  2.  s.  37.  it  is  further  enacted,  "  That 
&S*to>  foifeit* '  "  ^  ^^^  every  person  or  persons  who,  after  the  time  aforesaic^ 
doable  the  sam  *'  shall  be  adventurer  or  adventurers  in,  ot  shall  pay  any  money 
contribntedyone  <'  or  Other  Consideration,  or  any  ways  contribute  unto,  or  upo^ 
CToir^theo^er  "  ^^^  account  of  any  such  sales;^  lotteries,  proposals,  or  schemes 
to  the'lfilbriiier.  *^  aforesaid,  shall  forfeit  for  every  5uch  offence  double  the  sum 

paid  or  contributed,  to  be  recovered  with  costs  of  suit  by  action 
of  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts 
**  of  record  at  Westminster,  wherein  no  essoin,  protection,  wager 
^^  of  law,  nor  any  more  than  one  imparlance,  shall  be  allowed; 
one  moiety  thereof  to  his  majesty,  his  heirs,  and  successors,  the 
other  moiety  thereof  to  the  person  or  persons  who  shall  itt- 
*'  form  or  sue  for  the  same/' 

ClaoM  to  pre-  f  Sect.  8.  By  9  Geo.  1 .  c.  19.  s.  4.  it  is  further  enacted, 
toiet  bdne  car-  "  Th^i^  ^  *"y  person  or  persons  shall,  by  virtue'  or  colour  of  any 
ried  oa  m  this  /'  grant  or  authority  from  any  foreign  prince,  ^tate,  or  government 
kingdonu  <'  whatsoever,  erect,  set  up,  continue,  or  keep,  or  shall  cause  or 

procure  to  be  erected,  set  up,  continued,  or  kept,  any  lotteiy 

or  undertaking  in  the  nature  of  a  lottery,  under  any  denominar 

'^  tion  whatsoever,  or  shall  make,  print,  or  publish,  or  cause  tQ 

be  made,  printed,  or  published,  any  proposal  or  scheme  for  any 

such  lottery  or  undertaking,  or  shall  within  this  kingdom  se|| 

^^  or  dispose  of  any  ticket  or  tickets  in  any  foreign  lottery,  and 

shall  be  convicted  of  any  the  said  offences,  upon  the  oath  or 

oaths  of  one  or  more  credible  witness  or  witnesses,  by  two  of 

more  justices  of  the  peace  of  the  countj^,  division,  or  liber^ 

'^  where  such  offence  shall  be  committed,  or  the  offender  3ba4 

"be 
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"  sball)  for  every  such  offence  (over  and  above  any  former  penat- 

"  ties  inflicted  by  any  fomer  act  or  acts  of  parliament  made- 

"  against  unlawful  lotteries),  forfeit   the  sum  of  two  hundred  PbmUj. 

"  pounds ;  one  third  part  thereof  to  bis  majesty,  bis  beirs,  and  suc- 

"  cessors,  one  other  third  part  thereof  to  the  informer,  and  the  re-' 

"  maining  third  part  thereof  to  the  poor  of  the  parish  where  such 

"  offence  shall  be  committed ;  the  same  to  be  levied  by  distress 

"  and  sale  of  the  offender's  goods,  by  warrant  under  the  hands 

"  and  seals  of  such  justices  before  whom  such  offender  shall  be 

"  convicted  as  aforesaid,  and  shall  also  for  every  such  offence  by 

"  such  justices  be  committed  to  the  county  gaol,  there  to  remain 

"  without  bail  or  mainprise  for  the  space  of  one  whole  year,  and 

"  from  thence  till  the  said  sum  of  two  hundred  pounds,  so  foi^ 

"  felted  as  aforesaid,  shdl  be  fully  paid  and  satisfied. 

+  Sect.  9-  By  9  Geo.  1.  c.  19.  s.  5.  "  Provided  nevertheless,  Appe^to  qeu- 
"  that  any  person  who  shall  think  him  or  herself  aggrieved  by  the  tei-teaiimi, 
"  judgment  or  determination  of  such  justices  in  any  the  cases 
"  aforesaid,  shall  have  liberty  to  appeal  to  the  next  quarter-ses- 
"  sions  to  be  held  for  the  county,  city,  or  place,  where  such  judg- 
"  meat  or  determination  shall  be  made  or  given,  and  that  the 
"judgment  to  be  given  by  the  justices  of  the  next  quartei>ses- 
''  sions  shall  be  final. ' 

■)■  Sect.  10.  By  6  Geo.  3.  c.  35.  s.  29-  "  If  any  person  or  per-  looL  penilty  od 
"  sons  shall  sell,  procure,  or  deliver  any  ticket,  receipt,  chance,  or  I«™«"  ""'"g 
"  number,  in  or  belonging  to  any  foreign  lottery  or  pretended  fo-  ^hmn  ^o- 
"  reign  lottery,  or  iu  or  belonging  to  any  class,  part,  or  division  of  reign  lotterie* 
"  such  lottery  or  pretended  lottery,  or  in  or  belonging  to  ady  jO^**  ''^' 
"  undertaking  whatsoever  in  the  nature  of  a  lottery,  or  shall  sell, 
"  procure,  or  deliver  any  ticket,  receipt,  chance,  or  number  in  or 
**  belonging  toanyduplicateorpretended  duplicate  of  any  foreign 
"  lottery  or  pretended  foreign  lottery,  or  shall  receive,  br  cause 
"  to  be  received,  any  money  whatsoever  for  any  such  ticket,  re- 
"  ceipt,  chance,  or  number,  or  for  or  in  consideration  of  any  ntoney 
"  to  be  repaid,  in  case  any  ticket  or  tickets,  number  or  numbers 
"  in  any  foreign  lottery  or  pretended  lottery,  or  any  class,  part, 
"  or  division  thereof,  shaU  prove  fortunate,  and  shall  be  convicted 
"  of  any  of  the  said  offences,  upon  action  of  debt,  bill,  plaint,  or 
"  information,  in  any  of  his  majesty's  courts  of  record  at  West- 
"  minster  (in  which  no  essoin,  privilege,  protection,  or  wager,  of 
*'  law,  or  more  than  one  imparlance,  shall  be  allowed),  or  upon 
"  the  oath  or  oaths,  or  affirmation  or  affirmations,  of  one  or  tnore 
"  credible  witness  or  witnesses,  before  two  or  more  justices  of 
"  the  peace  of  the  county,  division,  or  liberty,  where  such  offence 
"  shall  be  committed,  or  the  offender  shall  be  found  (which  oath 
"  or  affirmation  such  justices  of  the  peace  are  hereby  empowered 
"  and  required  to  administer  or  give),  the  person  so  convicted 
"  shall,  for  every  such  offence,  forfeit  the  sum  of  two  hundred 
"  pounds ;  one  third  part  thereof  to  the  use  of  his  majesty,  his 
"  heirs,  and  successors,  one  third  part  thereof  to  him,  her,  or 
"  them  who  shall  sue  for  the  same,  or  make  information  of  the 

VOL.  I.  3  b  "  offence. 


"  paruh  where  3uch  onence  shall  be  committed ;  the  same  ^in  case 
"  or  conviction  before  two  justices)  to  be  levied  by  distress  and 
"  sale  of  the  ofTender's  goods,  by  warrant  under  the  hands  and 
"  seats  of  such  justices  before  whom  such  offender  shall  be  con- 
"  victed ;  and  shall  also,  for  every  such  offence,  by  the  court  or 
"  by  such  justices,  as  the  case  shall  happen,  be  committed  to  the 
"  county  gaol,  there  to  remain,  without  bail  or  main|»ise,  for  the 
"  apace  of  one  whole  year,  and  from  thence  till  the  said  sum  of 
"  two  hundred  pounds  so  forfeited  as  aforesaid,  shall  be  fully  paid 
"  and  satisfied. 

fSect.U.  By  6  Geo.  2.  c.  35,  8.30.  "  Provided  neserthelesa, 
"  that  any  person  who  shall  think  him  or  faerself  aggrieved,  by  the 
"judgment  or  determioation  of  such  justices  in  any  of  the  cases 
"  aforesaid,  shall  have  liberty  to  appeal  to  the  next  quarter-ae^ 
"  sions  to  be  held  for  the  county,  aty,  or  place  where  such  judg- 
"  ment  or  determination  shall  be  made  or  given,  and  that  the 
I  "  judgment  to  be  given  by  the  justices  of  the  next  quarter-sessions 
"  sbali  be  find." 

t  Sect.  12.  By  6  Geo.  2.  c.  35.  s.  SS.  it  is  further  enacted, 
"  That  this  act  shall  be  deemed  and  taken  to  be  a  public  act,  of 
'  "  which  all  judges  and  justices  are  to  take  notice ;  and  if  any  ao 
"  tion  or  suit  shall  be  brought  against  any  person  for  what  he 
"  shall  do  in  pursuance  of  this  act,  such  action  or  suit  shall  be 
"  commenced  within  six  months,  and  not  afterwards ;  and  such 
"  persona  shall  and  may  plead  the  general  issne,  and  give  this 
"  and  the  special  matter  in  evidence. ' 

t  Sect.  13.  By  12  Geo.  2.  c.  28.  which  recites,  "That  great 
dtfEculties  had  arisen  upon  the  methods  of  conviction  of  the  of- 
fenders against  the  said  acts  of  parliament,"  it  is  enacted,  "That 
"  if  any  person  or  persons  shall  erect,  set  up,  continue,  or  keep 

[  "  any  office  or  place,  under  the  denomination  of  a  sale  or  sales  of 
■<  houses,  lands,  advowsons,  presentations  tP  livings,  plate, jewels, 
"  ships,  goods,  or  other  diings  by  way  of  lottery,  or  by  lots, 
"  tickets,  numbers  or  figures,  cards  or  dice ;  or  shall  make,  print, 
"  advertise,  or  publish,  or  caused  to  be  made,  printed,  advertised 
"  or  published,  proposals  or  schemes  for  advancing  small  sums  of 
"  inouey  by  several  persons,  amounting  in  the  whole  to  lai^ 
"  sums,  to  be  divided  among  them  by  chances  of  the  prizes  m 
"  some  public  lotteiy  or  lotteries  established  or  allowed  by  act  of 
"  parliament,  or  shall  deliver  out,  or  cause  or  procure  to  be 
"  delivered  out,  tickets  to  the  persons  advancing  such  sunu, 
"  to  entitle  them  to  a  share  of  the  money  so  advanced,  accord- 
"  ing  to  such  proposals  or  schemes ;  or  shall  expose  to  sale, 
"  any  houses,  lands,  advowsons,  presentations  to  livings,  plate, 

•  "  jewels,  ships,  or  other  goods,  by  any  game,  method,  or  device 
"  whatsoever,  depending  upon,  or  to  be  determined  by  any  tot 
"  or  drawing,  whether  it  be  out  of  a  box  or  wheel,  or  by  cafds 
"  or  dice,  or  by  any  machine,  engine,  or  device  of  chance  of  any 
"  kind  whatsoever;  such  person  or  persons,  and  every  or  either 
"  of  them,  shall,  upon  being  convicted  thereof  before  any  one  jus- 

"  tice 


''  the  mayor,  or  other  justice  or  justices  of  the  peace  for  any  city 

'■'  or  town  corpontte,  upon  the  oath  or  oaths  of  one  or  more 

"  credible  witness  or  witnesses  (which  said  oaths  the  said  jus- 

"  tices  of  the  peace,  and  mayor,  are  hereby  authorized,  empowered 

"  and  required  to  administer),  or  upon  the  view  of  such  justice 

"  or  justices,  or  the  mayor,  justice  or  justices  for  any  city  or  town 

"  corporate,  or  on  the  confession  of  the  party  or  parties  accused ;  ,he  ume  how 

"  shall  forfeit  and  loae  the  sum  of  two  hundred  pounds,  to  be  «>  be  levied  and 

"  levied  by  distress  and  sale  of  the  offender's  goods,  by  warrant  'PP'**^ 

"  under  the  hands  and  seals  of  one  or  more  justice  or  justices  of 

'*  the  peace  of  such  county,  riding,  division,  ci^  or  town,  where 

"  the  offence  shall  be  committed ;  which  said  forfeitures,  when 

"  recovered,  after  deducting  the  reasonable  charges  of  such  pro- 

"  seCution,  shall  go  and  be  applied,  one  third  thereof  to  the 

"  informer,  and  the  remaining  two  thirds  to  the  use  of  the  poor 

"  of  the  parish  where  such  offence  shall  be  committed,   ex- 

"  cepting  the  said  two  thirds  of  such  forfeitures  which  shall  be 

"  incurred  by,  and  recovered  upon,  any  person  or  persons  within 

"  the  city  of  Bath,  which  said  two  thirds  shall  go  and  be  applied 

"  to  and  for  the  use  and  benefit  of  the  poor  residing  within  the 

"  hospital  or  infirmary  lately  erected  for  the  benefit  of  poor  per- 

"  sons  resortine  to  the  said  ctty  for  the  benefit  of  the  mineral 

'*  waters,  after  deducting  the  chaises  of  conviction  as  aforesaid." 

t  Sect.  14.  By  12  Geo.  2.  c.  28.  s.  2.  it  is  enacted,  "  That  the  Gudm  viibia 
"  games  of  the  ace  of  hearts,  pharaoh,  basset,  and  hazard  are,  int««"K*tl«  "t 
"  and  are  hereby  declared  to  be,  games  or  lotteries  by  cards 
"  or  dice,  within  the  intent  and  meaning  of  the  preceding  statutes ; 
"  and  that  all  and  every  person  or  persons  who  shall  set  up, 
"_  maintain,  or  keep  the  said  games  of  the  ace  of  hearts,  pharaoh, 
"  basset,  and  hazard,  shall  be  subject  and  liable  to  all  and  every 
"  die  penalties  and  forfeitures  in  and  by  this  act  infiicted  upon 
**  any  person  or  persons  who  shall  erect,  set  up,  continue,  or 
"  keep  any  of  the  stid  games  or  lotteries  in  this  present  act  men- 
"  tioned  ;  and  shall  be  prosecuted  and  convicted,  and  the  penal  - 
"  ties  and  forfeitures  shall  be  sued  for  and  recovered,  in  like 
"  manner  as  the  said  penalties  and  forfeitures  are  by  this  act  dt' 
"  rected  to  be  sued  for  and  recovered." 

t  Sect.  U.  By  12  Geo.  2.  c.  28.  s.  3.  it  is  enacted,  "  That  5M.peDKli7« 
"  alt  and  every  person  and  persons  who  shall  be  adventurers  in  '!»»<'«■'»'«"• 
"  any  of  the  said  games,  lottery  or  lotteries,  sale  or  sales ;  or 
"  shall  play,  set  at,  stake,  or  punt  at  either  of  the  said  games  or 
"  the  ace  of  hearts,  pharaoh,  basset,  and  hazard,  and    shall  be 
"  thereof  convicted  in  such  manner  and  form  as  in  and  by  this 
"  act  is  prescribed ;  every  such  person  or  persons  shall  forieit 
"  and  lose  the  sum,  of  fifty  pounds,  to  be  sued  for  and  recovered     . 
"  as  aforesaid." 

+  Sect.  16.  By  12  Geo.  2.  c.  28.  s.  4.  it  is  enacted,  '*'That  all  ^""^l"^ 
"  and  every  such  sale  and  sales  of  houses,  lands,  advowsons,  pre-  ""       ' 
"  sentaUona  to  livings,  plate,  jewels,  ships,  goods,  or  other  things, 
"  by  any  game,  lottery  or  lotteries,  machine,  engine,  or  other 
3  n  2  "  device 
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device  whatsoever,  depending  upon»  or  to  be  determined  by 
chance  or  lot,  shall,  and  are  hereby  declared  to  be  void  to  aU 
intents  and  purposes  whatsoever :  and  all  such  houses^  lands, 
advowsons,  presentations  to  livings^  plate,  jewels,  ships,  goods, 
or  other  things,  set  up  and  exposed  to  sale  in  manner  and  form' 
aforesaid,  shall  be  forfeited  to  such  person  or  persons  who- 
shall  sue  for  the  same  by  action,  bill,  plaint,  or  informatioa, 
in  any  of  his  majesty's  courts  of  record,  or  at.  the  assizes  for 
any  county  where  the  offence  shall  be  committed ;  in  which 
action,  hill,  plaint,  or  information,  no  essoin,  protection,  wager 
of  law,  or  more  than  one  imparlance  shall  be  allowed/' 
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t  Sect.  17.  By  12  Geo.  2.  c.  28.  s.  5.  it  is  provide,  '^  That 
if  any  person  or  persons  shall  think  him,  her,  or  themselves 
aggrieved  by  the  judgment  or  determination  of  any  justice  or 
justices  of  the  peace  or  mayor  as  aforesaid,  upon  any  convic- 
tion of  or  for  any  of  the  offences  in  this  act ;  such  person  or 
persons  may  appeal  from  the  said  judgment  of  the  said  justice 
or  justices,  or  mayor,  to  the  next  general  quarter-sessions  of 
the  peace  for  the  said  county,  riding,  division,  city,  or  place 
where  such  person  or  persons  was  or  were  convicted ;  but  the 
person  or  persons  so  appealed  shall,  and  he,  she,  and  they  are 
hereby  directed  to  give  reasonable  notice  to  the  prosecutor  or 
prosecutors  of  such  person  or  persons  as  shall  so  appeal,  of 
such  his,  her,  or  their  intention  of  bringing  and  prosecuting 
such  appeal,  and  shall  enter  into  a  recognizance  before  some 
justices  of  the  peace  for  the  county,  riding,  division,  city 
or  place  wherein  the  conviction  or  judgment  was  made  or 
given,  with  two  sufficient  sureties,  on  condition  to  try  such 
appeal  at  the  next  quarter-sessions  which  shall  be  held  in  and 
for  the  county,  riding,  division,  city,  or  place  wherein  such  con- 
viction or  judgment  was  made  or  given,  next  and  itsmediately 
after  the  bringing  such  appeal ;  and  every  such  appeal  and  ap- 
peals shall,  by  the  court  at  the  said  next  general  quarter-ses- 
sions, to  which  such  appeal  and  appeals  is  or  are  made,  be  then 
examitied,  and  the  matter  then  finally  heard  and  determined,  and 
not  afterwards ;  and  in  case  such  judgment,  determination,  of 
conviction,  as  aforesaid,  shall  be  then  and  there  affirmed,  die 
party  appealing  shall  pay  unto  the  prosecutor  or  prosecutors* 
his,  her,  or  their  treble  costs ;  and  such  prosecutor  and  prose- 
cutors shall  have  such  remedy  for  the  same,  as  any  defendant 
or  defendants  hatfa  or  have  for  costs  of  suit  in  any  other  cases 
by  law." 

t  Sect.  18.  By  12  Geo.  2.  c.  28.  s.  6.  it  is  provided,  "  That 
no  such  conviction  made,  or  judgment  given  as  aforesaid  by 
this  act,  shall  be  set  aside  by  the  said  court  of  quarter-sessions 
for  want  of  form,  in  case  the  facts  alleged  in  the  said  convic- 
tion shall  be  proved  to  the  satisfaction  of  the  said  court ;  nor 
shall  suqh  conviction  or  judgment  be  removed  or  removable  by 
certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of 
his  majesty's  courts  of  record  at  Westminster,  until  such  order. 
01*  other  proceedings  shallhave  been  first  removed  to,  and 

'^  judgment 


t  Sect.   19.   By  12  Geo.  2.  c.  28.  s.  7>.u  is  also  provided,  Becord tenwTt- 
"  That  no  writ  of  certiorari,  or  other  process,  shall  issue  or  be  ■''''  ?P™  ^"f^ 
"  issuable  to  remove  the  record  of  any  such  conviction  from  the  "^""'y' 
"  said  court  of  quarter- sessions,  or  to  remove  an;  order  or  other 
"  proceedings  tdcen  or  made  by  the  said  court  of  quarter-sessions 
"  upon,  touching  or  concerning  such  conviction,  into  any  of  his 
"  majesty's  courts  of  record  at  Westminster,  until  the  party  or 
'"parties  against  whom  such  conviction  shall  be. made,  before  the 
"  allowance  of  such  writ  of  certiorari,  or  other  process,  shall  find 
"  two  sufficient  sureties  to  become  bound  to  the  prosecutor  in 
"  the  sum  of  one  hundred  pounds,  with  condition  to  prosecute 
"  the  same  with  effect  within  six  calendar  months,  and  to  pay 
"  unto  the  prosecutor  or  prosecutors,  his,  her,  or  their  treble 
"  costs  and  chaises,  in  case  such  order  or  conviction  shall  be 
"  affirmed." 

t  Sect.  SO.  Bj  12  Geo.  3.  c.  28.  s.  8.  it  is  enacted,  "  That  if  Offenden  not 
"  any  person  or  persons  who  shall  be  convicted  of  erecting,  set-  ''''*  ,*?  P**  ^ 
"  ting  up,  maintam,  or  keeping  any  of  the  said  lotteries,  or  the  fjnpriwoed, 
"  said  games  of  the  ace  of  hearts,  pbaraoh,  basset,  or  hazard,  or 
"  therein  or  in  either  of  them  shall  adventure,  and  shall  not  have 
"  sufficient  goods  and  chattels  whereon  to  levy  the  penalties  in- 
"  flicted  by  this  act,  or  shall  not  immediately  pay  the  said  penal- 
"  tifs,  or  give  security  for  the  same  ;  it  shall  and  may  be  lawful 
"  for  the  said  justice  or  justices,  before  whom  such  person  shall 
"  be  convicted  as  aforesaid,  to  commit  such  person  or  persons  to 
"  the  common  gaol  of  the  county,  riding,  division,  city,  or  place 
"  where  such  offence  shall  be  committed,  there  to  continue  and 
"  remain  for  any  time  not  exceeding  six  months." 

+  Sect.  21.  By  12  Geo.  2.  c.  28.  s.  9.  it  is  also  enacted,  "  That  Pontltj  on  oeg- 
"  if  any  justice  of  the  peace,  or  any  other  justice  herein-before  'ecurfjuiticei 
"  described,  or  mayorofany  corporation,  shall  neglect  or  refuse  to  "'°*'° 
"do  what  is  reqnired  of  him  and  them  by  this  act ;  such  justices 
"  and  mayors  so  neglecting  or  refusing  shall  respectively  forfeit 
"  and  pay  the  sum  of  ten  pounds  for  each  offence ;  one  moiety 
"  whereof  to  be  paid  to  any  person  or  persons  who  shall  sue  for 
"  the  same,  and  the  other  moie^  thereof  to  the  poor  of  the 
"  parish  or  place  where  such  offence  shall  be  committed ;  &»d  shall 
"  be  recovered  with  full  costs  of  suits,  by  action,  bill,  plaint,  or 
"  information,  in  any  of  his  inajealy's  courts  of  record,  or  at  the 
"  assizes  fur  any  county  ;  in  which  action,  bill,  plaint,  or  informa- 
■*  tion,  no  essoin,  protection,  or  wager  of  law,  nor  more  than  one 
"  imparlance  shall  be  allowed  ;  such  prosecution  beiug  com- 
"  menccd  within  six  months  next  after  such  refusal  of  such  jua- 
"  lices  or  mayor," 

t  Sect.  22.    By  12  Geo.  2.  c.  28.  s.  10.  it  is  provided,  "That  TliisKinotio 
"  nothing  in  tliis  act,  or  in  any  former  acts  against  gaming  con-  hinder  my 
"  tained,  shall  extend  to  prevent  or  hinder  any  person  or  persons  ^["re'th^tiJig' 
"  from  gaming  or  playing  at  any  of  the  games  in  this  or  in  any  of  midei ; 
"  [he  said  former  acts  mentioned  within  any  of  his  majesty's 

"  royal 


r^it 


nwtaaScct  t  Sect.  23.  By  12  Geo.  2.  c.  28.  a.  11.  it  is  also  provided, 

a«  li^t  to  t^  '<  Tbat  nothing  herein  contained  sha]l  extend,  or  be  in  an;  ways 
bnd*,  &c.  held  „  construed,  deemed,  or  taken  to  extend,  or  in  any  sort  to  affect 
"  or  prejudice  any  estate  or  interest  in,  out  of,  or  to,  any  manors, 
"  honours,  royalties,  lands,  tenements,  advowsona,  presentations, 
"  rents,  services,  and  hereditament)*  whatsoever,  which  shall  or 
"  may  at  any  time  or  times  hereafter  be  according  to  the  laws 
"  now  in  being  legally  allotted  to,  or  held  by,  or  by  means  of  any 
"  allotment  or  partition  by  lots ;  but  that  all  persons  who  now 
"  are,  or  that  shall  hereafter  become,  really  and  truly  seised  as 
"  part-owners,  joint-tenants,  and  tenants  in  common  of  any 
"  manors,  honours,  royalties,  lands,  tenements,  advowsons,  pre- 
"  sentations,  rents,  services,  and  hereditaments,  shall,  and  he, 
"  she,  and  they,  and  his,  her,  and  their  heirs  and  assigns  is  and 
"  are  hereby  made  and  continued  capable  to  accept  and  taie 
"  such  estates  and  interest,  and  parts  therein,  in  such  and  the 
"  like  manner,  and  to  such  aod  the  like  uses,  as  he,  she,  or  they 
"  might,  would,  or  could,  have  done  by,  or  by  virtue  or  in  coor 
"  sequence  of  any  lot,  -scroll,  chance  or  allotment  whatsoever. 
"  had  this  present  act  never  been  made ;  any  thing  herein  coD- 
"  tained  to  the  contrary  thereof  notwithstanding." 

linuiBiJMi  oT         +  Sect.  24.    By  12  Geo.  2.  c.  28.  s.  12.  it  is  further  enacted, 

KtloDi.  "  That  if  any  suit  or  action  shall  be  commenced  or  prosecuted 

"  against  any  person  or  persons  for  any  thing  done  in  pursuance 
"  of  this  act,  every  such  suit  or  action  shall  be  commenced  widiia 
"  diree  calendar  months  next  after  the  fact  was  committed,  and 
"  not  afterwards ;  and  shall  be  laid  or  brought  in  the  county, 
"  city,  or  place  where  the  cause  of  action  shall  ariee,  and  not 
"  elsewhere ;  and  the  defendant  and  defendants  therein  shall  and 
"  may  plead  the  general  issue,  and  give  this  act  and  the  special 

GcaeraltMoe.  "  matter  in  evidence  at  the  trial  to  be  had  thereupon,  and  that 
"  the  same  was  done  in  pursuance  of,  or  by  the  authority  of 
"  this  act  i  and  if  the  plaintiff  or  plaintiffs  shall  become  non- 
"  suited,  or  discontinue  his,  her,  or  their  action  or  actions,  suit 
"  or  suits,  or  if  upon  demurrer  judgment  shall  be  given  against 
"  the  plaintiff  or  plaintiffs ;  the  defendant  or  defendants  shall 

Treble  cMtt.  "  and  may  recover  treble  costs,  and  have  like  remedy  for  the 
"  same,  as  any  defendant  or  defendants  hath  or  have  for  costs  in 
"  any  other  cases  by  law." 

t  Sect.  25.  By  IS  Geo.  2.  c.  19.  s.  9.  it  is  recited,  "  That 
iSGco.t.cSS.  whereas  a  good  and  wholesome  law  was  made  in  12  Geo.  2.  fw 
the  more  effectual  preventing  excessive  and  deceitful  gaming ; 
but,  contrary  to  the  true  intent  and  meaning  thereof,  some  frau- 
dulent and  deceitful  games  have  been  invented,  aiid  a  certain 
game  called  passage  is  now  daily  practised  and  carried  on,  to  Uie 
ruin  and  impoverishment  of  many  of  his  majesty's  subjects ;"  it 
is  therefore  enacted,  "  That  the  said  game  of  passa^,  and  all  aod 
"  every  other  game  and  games  invented,  or  to  be  mvented,  with 
"  one  or  more  die  or  dice,  or  with  any  other  instrument,  en^c, 

"  or 


"  played  with  the  backganimoa  tables  only  excepted),  are  and  S^iiUied.  'iee 

"  shdl  be  deemed  to  be  games  or  lotteries  by  dice  within  the  farther,  t9  Geo. 

"  iDtent  aod  nieaning  of  the  preceding  statute :  snd  all  and  every  *■  °-  '■ 

"  person  and  persons  who  shall  set  up,  maintain,  or  keep  any 

"  office,  table  or  place  (save  and  except  as  in  the  preceding  sta- 

"  tute  is  provided  and  declared)  for  the  said  game  of  passage,  or 

"  for  any  other  such  game  or  games  as  aforesaid  (backgammoQ 

"  and  the  other  games  now  played  with  the  backgammon  tables 

"  only  excepted,)  shall  severally  forfeit,  be  subject  and  liable  to, 

"  all  and  every  the  penalties  and  forfeitures  in  and  by  the  preced- 

"  ing  statute  inflicted  upon  any  person  or   persons  who  shall 

"  erect,  set  up,  continue,  or  keep  any  of  the  games  or  lotteries 

"  in  the  preceding  statute  mentioned ;  and  all  and  every  person 

"  or  persons  who  shall  play,  set  at,  stake,  or  adventure  at  the 

"  said  game  of  passage,  or  at  any  other  such  game,  as  aforesaid 

"  (bacl^mmou  and  the  other  games  now  played  at  the  back- 

"  gammon  tables  only  excepted),  save  aud  except  as  in  the  pre- 

"  ceding  statute  is  provided  and  declared,  he  and  they  respec- 

"  tively  shall  severally  forfeit,  be  subject  and  liable  to  all  and 

"  every  the  penalties  and  forfeitures  in  and  by  the  preceding 

"  statute  inflicted  upoif  any  person  or  persons  who  shall  play  set 

"  at,  stake,  or  adventure  at  any  of  the  said  games  in  tbe  pre- 

"  ceding  statute  mentioned ;  and  all  every  such  offenders  respec- 

"  tively  shall  be  prosecuted  and  convicted,  and  the  several  penal< 

"  ties  and  forfeitures  shall  be  sued  for  and  recovered  and  dis- 

"  posed  of  in  like  manner,  and  to  such  uses  as  the  several  penal- 

"  ties  and  forfeitures  in  either  of  such  cases  are  by  the  preceding 

"  statute  directed  to  be  sued  for,  and  recovered,  and  disposed  of." 

t  Sect.  26.  By  13  Geo.  2.  c.  19.  s.  10.  it  is  further  enacted, 
"  That  in  any  action,  bill,  plaint,  or  information  to  be  brought 
"  or  commenced  by  virtue  of  this  act,  no  essoin,  protection, 
"  wager  of  law,  or  more  than  one  imparlance,  shall  be  allowed ; 
"  and  that  over  and  above  the  penalties  and  forfeitures  to  be 
"  recovered  by  virtue  of  this  act,  the  plaintiif  or  informer  shall 
"  recover  bis  or  her  double  costs."  Double  cobI*.  . 


Stock  Jobbing. 

t  Sect.  1.  By  7  Geo.  2.  c.  8.  it  is  recited,  "  That  great  in- 
conveniences have  arisen,  and  do  daily  arise,  by  the  wicked,  per- 
nicious, and  destructive  practice  of  stock-jobbing,  whereby  many 
of  his  majesty's  good  subjects  have  been  and  are  diverted  from 
pursuing  and  exercising  their  lawful  trailes  aud  vocations,  to  the  ^*®""' 
utter  ruin  of  themselves  and  their  families,  to  the  great  discou- 
ragement of  industry,  and  to  tlie  manifest  detriment  of  trade  and  All  cuniracu 
commerce  j"  for  remedy  thereof  it  is  enacted,  "  That  all  con-  made  for  libtrtj 
"  tracts  and  agreements  whatsoever,  which  shall  be  made  or  ac^pt,orirc. 
"  entered  into  by  or  between  any  person  or  persona  whatsoever,  fuw,  anj  public 
"  upon  which  any  preaiiuni,  or  consideration  in  the  nature  of  a  stocks  or  lecuti- 

■■  premium  r;g,"S"- 
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premiuDiy  shall  be  given  or  paid  for  liberty  to  put  opon,  or  to 

deliver^  receive^  accept,  or  refuse,  any  public  or  joint  stotk,  or 

'  other  public  securities  whatsoever,  or  any  part,  share,  or  in- 

*^  terest  therein, .  and  also  all  wagers  and  contracts  in  the  nature 

'^  of  wagers,  and  all  contracts  in  the  nature  of  puts  and  refusals, 
relating  to  the  then  present  or  future  price  or  value  of  any  such 

'  stock  or  securities  as  aforesftid,  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever,  and  all  premiums,  sum 
or  sums  of  money  whatsoever,  which  shall  be  given,  re- 
ceived, paid,  or  delivered,  upon  all  such  contracts  or  agree- 
ments, or  upon  any  such  wagers,  or  contracts  in  the  nature  of 
wagers,  as  aforesaid,  shall  be  restored  and  repaid  to  the  person 
or  persons  who  shall  give,  pay,  or,  deliver  the  same,  who  shall 
be  at  liberty,  within  six  months  from  anid  after  the  making  such 
contract  or  agreement,  or  laying  any  such  wager,  to  sue  for 

"  and  recover  the  same  from  the  person  or  persons  to  whom  the 
same  is  or  shall  be  paid  or  delivered,  with  double  costs  of  suit, 
by  action  of  debt  founded  on  this  act,  to  be  prosecuted  in  any 

'*  of  his  majesty's  courts  of  record,  in  which  action  no  essoin, 
protection,  wager  of  law,  or  more  than  one  imparlance,  shall 
be  allowed ;  and  it  shall  be  sufficient  therein  for  the  plaintiff 
to  allege,  that  the  defendant  is  indebted  to  the  plaintiff,  or  has 

'*  received  to  the  plaintiff's  use,  the  money  or  premium  so  paid 
or  received,  whereby  the  plaintiff's  action  accrued  to  him,  ac- 
cording to  the  form  of  this  statute,  without  setting  forth  the 
special  matter." 

f  Sect.  2.  By  7  Geo.  2.  c.  8.  s.  2.  For  the  better  discovery 
of  the  monies  or  premium  which  shall  be  given,  paid,  or  deli- 
vered, and  to  be  sued  for  and  recovered,  i^s  aforesaid,  it  b  further 
enacted,  **  That  all  and  every  the  person  or  persons,  who,  by 
''  virtue  of  this  present  act,  shall  or  may  be  liable  to  be  sued  for 
*'  the  same,  shaU  be  obliged  and  compellable  to  answer  upon 
''  oath  such  bill  as  shall  be  preferred  against  him  or  them  in 
^*  any  court  of  equity  for  discovering  any  such  contract  or  wager, 
f*  and  the  sum  of  money  or  premium  so  given,  paid«  or  delivered, 
'*  as  aforesaid." 

t  Sect.  3.  But  by  7  Geo.  2.  c.  8.  s.  3.  it  is  provided,  *•  That 
'^  the  plaintiffs,  relators,  or  informers,  in  such  bill,  shall  and  do 
*'  (at  the  time  of  bringing  or  filing  such  bill)  give  good  and  suffi- 
'^  cient  security  to  answer  and  pay  the  defendants  in  such  bill 
'^  full  costs  of  suit,  in  case  such  costs  shall  be  adjudged  to  the 
^  defendants,  and  that  no  person  shall  be  obliged  to  appear  or  to 
^'  answer  such  bill  until  such  security  is  given." 

Fiveboudred  f  Sect.  4.    By  7  Geo.  2.  c.  8.  s.  4.  it  is  further  enacted, 

pounds  peDaltj  *<  That  all  and  every  person  or  persons  whatsoever,  who  shall 
ecuting  any  such  enter  mto,  make,  or  execute,  any  such  contract,  bargain  or 
putsorbai^guns.  "  agreement,  upon  which  any  premium,  or  consideration  in  the 

''  nature  of  a  premium,  shall  be  given  or  paid  for  liberty  to  j>ut 

upon,  or  to  deliver,  receive,  accept,  or  refuse,  any  public  or 

joint  stock,  or  other  public  securities  whatsoever,  or  any  part, 

share,  or  interest  therein,  or  any  contract  or  bargain  in  the 

'*  nature  of  puts  and  refusals,  as  aforesaid,  or  shall  lay  any  such 

•*  wager. 


Persons  sued 
on  this  act 
obliged  to  an 
swer  on  oatb. 
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"  wager,  ornuke  any  such  contract  m  the  nature  of  ■  wager,  as 

"  aforesaid,  (except  such  person  or  persons  who  shall  actually  and 

"  bon&jide,  without  covin  or  collusion,  sue  and  with  effect  prose-  EicepLiou. 

"  cute  for  the  recovery  of  the  money  or  premium  given,  delivered, 

"  or  paid,  by  him,  her,  or  them,  as  aforesaid ;  and  also  except 

"  such  person  or  persons,  who  shall  voluntarily,  before  any  action 

"  or  snit  commenced,  actually  and  bonA  fide,  withont  covin  or 

"  collusion,  repay  or  tender,  t^fore  one  or  more  witness  or  wit- 

"  nesses,  such  monies  or  premium  as  he,  she,  or  they,  shall  have 

"  had,  taken,  received,  or  been  paid,  as  aforesaid ;  and  also  except 

"  such  persons  who  shall  discover  such  transactions  in  any  court 

"  of  equity.)  shall  forfeit  and  pay  the  sum  of  five  hundred  pounds; 

"  and  also  all  and  every  brokers,  agents,  scriveners,  or  other  per- 

**  sons  negociating,  transacting,  or  writing,  any  such  contract, 

"  bargain,  or  agreement,  as  aforesaid,  shall  likewise  forfeit  anij    • 

"  pay  the  sum  of  five  hundred  pounds ;  which  said  penalties  shall 

"  and  may  be  recovered  by  action  of  debt,  bill,  plaint,  or  infonga- 

"  tion,  in  any  of  fats  majesty's  courts  of  record  at  Westminster,  in 

"  which  no  essoin,  privilege,  protection,  or  wager  of  law,  or  more 

'<  than  one  imparlance,  shall  be  allowed ;  one  moiety  thereof  to 

"  the  use  of  his  majesty,  his  heirs  and  successors,  and  the  other 

"  moiety  thereof  to  the  use  of  him,  her,  or  them,  who  shall  sue 

"  for  the  same." 

t  Sect.  5.   By  7  Geo.  2.  c.  8.  s.  5.  "  For  preventiug  the  evil  One  hundred 
"  practice  of  compounding  or  maldng  up  differences  for  stocks  or  EJIri^Siroirre^ 
"  other  securities  bought,  sold,  or  at  any  time  hereafter  to  be  ccitiug  moBr; 
"  i^eed  so  to  be,  it  is  further  enacted.  That  no  money  or  other  *^^"P°™^ 
"  consideration  whatsoever  (except  as  herein-after  is  provided)  SfolTtortiS 
"  shall  be  voluntarily  given,  paid,  bad,  or  received,  for  the  com-  not  ■niniij  dc- 
"  pounding,  satisfying,  or  making  up  any  difference  for  the  not  l<*cn^- 
"  delivering,  transferring,  having,  or  receiving  any  public  or  joint 
"  stock,  or  other  public  securities,  or  for  the  not  performing  of 
"  any  contract  or  agreement  so  stipulated  and  agreed  to  be  pet^ 
"  formed ;  but  that  all  and  every  such  contract  and  agreement 
"  shall  be  specifically  performed  and  executed  on  all  sides,  and 
"  the  stock  or  security  thereby  agreed  to  be  assigned,  transferred, 
"  or  delivered,  shall  be  actually  so  done,  and  the  money,  or  other 
"  consideration  thereby  agreed  to  be  given  and  paid  for  the  same, 
"  shall  also  be  actually  and  really  given  and  paid ;  and  all  and  every 
"  person  and  persons  whatsoever,  who  shall  voluntary  compound, 
"  make  up,  pay,  satisfy,  take,  or  receive,  such  difference  money, 
"  or  other  consideration  whatsoever,  for  the  not  delivering,  trans- 
"  ferring,  assigning,  having,  or  receiving  such  stock,  or  other 
"  security,  so  to  be  agreed  to  be  delivered,  transferred,  assigned, 
"  had,  or  received,  as  aforesaid  (except  in  the  manner  herein-after 
"  provided),  shall  forfeit  and  pay  the  sum  of  one  hundred  pounds, 
"  to  be  recovered  by  action  of  debt,  bill,  plaint,  or  information,  in 
"  any  of  his  majes^'s  courts  of  record  at  Westminster,  in  which  no 
"  essoin,  privilege,  proiecuon,  or  wager  of  \aw,  or  more  than  one 
"  imparlance,  shall  be  allowed  ;  one  moiety  thereof  to  the  use  of 
"  his  majesty,  his  heirs  and  successors,  and  the  other  moiety  there- 
"  of  to  the  use  of  him,  her,  or  them,  who  shall  sue  for  the  same." 

t  Sect.  6.   Hut  by  7  Geo.  'i.  c.  8.  s.  f).  it  is  provided,  "  That 


fiioa.mav  be  "  Certain  day,  and  wbicli  shall  be  refused  or  neglected  to  be  paid 
sddtasnjDiber  "  fur  according  to  such  agreement,  shall  be  obliged  to  traosfer 
P*™"""-  "  the  same ;  but  it  shall  and  may  be  lawful  for  such  person  or 

"  persons  to  sell  such  stock  or  other  securitica,  which  shall  be  8o 
"  refused  or  neglected  to  be  paid  for,  to  any  other  person  or  per- 
"  sons,  for  the  best  price  whtch  can  be  obtained ;  and  after  such 
"  sale  to  receive  (if  the  parties  can  agree)  or  to  recover,  as  afore- 
"  said,  from  the  person  or  persons  who  first  contracted  for  the 
"  same,  all  the  damage  which  shall  he  sustained  thereby." 

Stock  bought,        +  Sect.  7.    And  by  7  Geo.  2,  c.  8.  s.  7-  it  is  provided  also,  ■- 

and  nonraru-     "  That  it  slial!  and  may  be  lavrful  to  and  for  any  person  or  per- 

itmcprefiitil      "  ^•'"^'  "''"  ^'^*"  ^"J  ^"y  P^hlic  or  joint  stock,  or  other  public 

the  buyer  ituj    "  securities,  to  be  accepted  and  paid  for  on  a  future  day,  and 

parchiuc  other    "  which  shall  be  refused  or  neglected  to  be  transferred,  to  buy  tiie 

vcThidaiDB^  "  ''''^  quantity  of  such  stock,  or  other  public  securities,  of  any 

"  other  person  or  persons,  at  the  current  market  price,  and  to  re- 

"  cover  and  receive,  after  such  purchase  and  acceptance  (if  the 

"  parties  can  agree),  from  the  person  or  persons  who  first  con- 

"  tractcd  to  sell  or  deliver  the  same,  the  damage  which  shall  be 

"  sustained  by  reason  of  the  not  delivering  or  not  transferring  such 

"  stock  or  other  securities ;  any  thing  in  this  act,  or  any  law,  usage, 

"  or  custom,  to  the  contrary  notwithstanding." 

fivEhondwd         +  SccC.  8.  By  7  Geo.  2.  c.  8.  s,  8.  after  reciting,  that  "  it  is 

pounds  pf  nail  J   g  frcijucnt  and  mischievous  practice  for  persons  to  sell  and  dispose 

wllini'-itwikV    °f  stocks,  or  other  securities,  of  which  they  are  not  possessed," 

which  Uicy  an    it  is  further  enacted,  "  That  all  contracts  and  agreements  whatso- 

noiwtualljpoi-  (i  ever,  which  shall  be  made  or  entered  into  for  the  buying,  selling, 

time  oHhe  con-  "  assigning,  or  transferring,  of  any  public  or  joint  stock  or  stocks, 

incu  "  or  other  public  securities  whatsoever,  or  of  any  part,  share,  or 

"  interest  therein,  whereof  the  person  or  persons  contracting  or 

"  agreeing,  or  on  whose  behalf  the  contract  or  agreement  shall 

"  be  made,  to  sell,  assign,  and  transfer  the  same,  shall  not,  at  the 

"  time  of  making  such  contract  or  agreement,  be  actually  pus- 

"  sessed  of,  or  entitled  unto,  in  his,  her,  or  their  own  right,  or  in 

"  his,  her,  or  their  own  name  or  names,  or  in  the  name  or  names 

"  of  a  trustee  or  trustees  to  their  use,  shall  be  null  and  void  to  all 

"  intents  and  purposes  whatsoever;  and  all  and  every  person  and 

"  persons    whatsoever,   contracting   or   agreeing,    or   on    whose 

"  behalf,  and  with  whose  consent,  any  contract  or  agreement  shall 

"  be  made,  to  sell,  assign,  or  transfer,  any  public  or  joint  stock 

"  or  stocks,  or  other  public  securities,  whereof  such  person  or 

"  persons  shall  not,  at  the  time  of  making  such  contract  or  agree- 

"  ment,  be  actually  possessed  of,  or  entitled  unto,  in  his,  her,  or 

"  their  own  name  or  names,  or  in  the  name  or  names  of  a  trustee 

One  liundrcd      "  or  trustees  to  their  use,  or  their  own  right  as  aforesaid,  shall 

P"'""'»P™*"j   "  forfeit  and  pay  the  sum  of  five  hundred  pounds,  to  be  recovered 

god^i«  siit*li    "  ^y  ^f^'ion  of  debt,  bill,  plaint,  or  information,  in  any  of  his 

contracL  "  majesty's  courts  of  record  at  Westminster,  in  which  no  essoin, 

"  privilege,  protection,  or  wager  of  law,  or  more  than  one  impar- 

"  lance,  shall  be  allowed  ;  one  moiety  thereof  to  the  use  of  his 

"  majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof 
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"  negociate,  Uansact,  or  intermeddle,  in  the  making  or  procuring 
"  to  be  made  any  such  contract  or  agreemeot  as  aforesaid,  and 
"  shall  know  that  the  person  or  persons,  by  whom  or  on  whose 
"  behalf  such  contract  or  agreement  shall  be  made,  is  or  are  not 
"  possessed  of,  or  entitled  unto,  the  stock  or  security  coDcerning 
"  which  such  contract  or  agreement  shall  be  made,  in  his,  her,  or 
"  their  owo  name  or  nameN,  or  in  the  name  or  names  of  a  trustee 
"  or  trustees  for  their  use  or  right,  shall,  for  every  such  offence, 
"  forfeit  and  pay  the  sum  of  one  hundred  pounds,  to  be  recovered 
"  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his 
"  majesty's  courts  of  record  at  WeBtminster,  in  which  no  essoin, 
"  privilege,  protection,  or  wager  of  law,  or  more  than  one  impar- 
"  lance,  shall  be  allowed;  one  moiety  thereof  to  the  use  of  his 
"  majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof 
"  to  the  use  of  him,  her  or  diem,  who  shall  sne  for  the  same." 

+  Sect.  9.  By  7  Geo.  2.  c.  8.  s.  9.  "  All  and  every  broker  or  Alt  contract. 
"  brokers,  or  other  person  or  persons,  who  shall  neeociate  or  act  fc"""*^  *°^ 
11  ■   -       i_     1  ■     .L     1.      -  11  ■  1.         truly  entered  m 

*'  as  a  broker  receiving  brokerage  m  the  buymg,  selling,  or  other-  ■hdHoker'B 
"  wise  disposing  of  any  of  the  said  public  or  jomt  stocks,  or  other  ^kxA. 
"  public  securities,  shall  respectively  keep  a  book  of  register, 
"  which  shall  be  called  The  Broker's  Book  ;  in  which  said  book 
"  he  and  they  shall  fairly,  justly,  and  truly  enter,  all  coatnictg, 
"  agreements,  and  bargains,  that  he  or  they  shall  from  time  to 
"  time  make  between  any  person  or  persons  whatsoever,  on  the 
"  day  of  the  making  such  contract  or  agreement,  together  with 
*  the  names  of  the  principal  parties,  as  well  buyers  as  sellers,  and 
"  also  the  day  of  making  such  contract  or  agreement,  to  the  in- 
"  tent  and  purpose  that  such  broker  or  brokers,  and  other  person 
"  or  persons  acting  or  negociating  as  such  as  aforesaid,  shall, 
"  from  time  to  time,  produce  such  book  or  register  when  ihere- 
"  unto  lawfully  required ;  and  in  case  such  broker  or  brokers,  or 
"  any  other  who  shall  negociate  or  act  as  a  broker  as  aforesaid, 
"  in  relation  to  any  the  said  matters,  shall  not  keep  such  book  or 
"  register,  or  shall  wilfully  omit  to  enter  therein  fairly,  justly,  and 
"  truly,  any  such  contract,  bai^in,  or  agreement,  as  aforesaid,  he  on  pcnalt;  of 
"  or  Aey  shall,  for  every  such  offence  or  omission,  forfeit  and  pay  **''■ '"'"  "^  *^* 
"  the  sum  of  tifty  pounds,  to  be  recovered  by  action  of  debt,  bill, 
"  plaint,  or  information,  in  any  of  his  majesty's  courts  of  record 
"  at  Westminster,  in  which  no  essoin,  privilege,  protection,  or 
"  wager  of  law,  or  more  than  one  imparlance,  shall  be  allowed ; 
"  one  moiety  thereof  to  the  use  of  his  majesty,  his  heirs  and  sue- 
"  cesBors,  and  the  other  moiety  thereof  to  the  use  of  him,  her,  or 
"  them,  who  shall  sue  for  the  same." 

t  Sect.  10.  But  by  7  Geo.  2.  c.  8.  s.  10.  it  is  provided  «  That  Accounttnt  of 
"  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  the  chMtcery 
"  extend,  to  any  contracts  or  agreements  for  the  purchase  or  sale  ninj^"«- 
'*  of  stock,  annuities,  or  other  public  securities,  to  be  made  with 
"  the  privity  of  the  accountant-general  of  the  court  of  chancery,  in 
"  pursuance  of  any  decree  or  order  of  the  said  court;  but  that  all 
"  such  contracts  and  agreements  may  be  made  and  performed  in 
"  the  name  manner  as  they  might  have  been  if  this  act  had  never 
"  been  made." 


748  OFFENCES  AGAINST  PUBLIC  ECONOMY.  Bk.  1. 

This  act  Dot  to  •     -j.  s^ct,  11.  And  by  7  Geo.  3.  c.  8.  8.  ll^tt  is  provided  also, 

fromTenduT"'    *'  '^^^^  nothing  in  this  act  shall  extend^  or  be  oonstrued  to  extend, 

money  on  "  to  hinder  Of  prevent  any  person  or  persons  from  lending  any 

public  stookt,     <«  sum  or  sums  of  money  on  any  public  or  joint  stock,  or  other 

wLddivwv**^^     ''  public  securities  whatsoever,  or  any  part,  share,  or  interest 

thereof  on  re-     "  therein,  or  to  prevent  or  hinder  any  defeasance,  contract,  or 

payment  of  the  «  agreement,  being  made  and  entered  into  for  the  re-delivering, 

money  lent.      .<^  assigning,  or  transferring,  such  public  or  joint  stock,  or  other 

^^  public  securities,  or  any  part,  share,  or  interest  therein,  upon 

.*'  the  repayment  oJF  the  simi  or  sums  of  money  which  shall  have 

"  been  lent  and  borrowed  thereupon,  with  interest  for  the  same, 

*'  so  as  no  premium  or  other  consideration  whatsoever  be  paid 

**  to,  or  received  by,  the  person  or  persons  lending  such  money, 

-^  for  or  in  consideration  of  such  loan,  more  than  legal  interest." 

J«qaes  ▼.  f  Scct.  12.  It  is  Said,  that  if  money  be  paid  by  a  party  to  a 

tlI^YoA^^     stockjobbing  transaction,  he  cannot  recover  it  back  as  having  beea 
^*        *        paid  upon  an  illegal  consideration ;  because  both  parties  are  made 
criminal,  and  liable  to  the  penalties. 

FaikneyT.  Re-       f  Sect.  13.  But  it  has  been  decided,  that  if  A.  and  £.  are 
nous,  4  Burr,      concerned  in  stockjobbing  contracts,  and  C.  not  a  party  to  the 

illegal  transaction,  pay  the  whole  loss  on  the  joint  account,  and  S. 

S'ves  a  bond  to  C.  for  his  moiety,  the  bond  is  good ;  but  if  A.  or 
.  bad  paid  all  the  money,  neither  of  them  could  have  maintained 

ner,  £<8p.oa.  .*^  -..i         ^i        r  -^ 

an  action  against  the  other  for  a  moiety* 

Petrie  V.Han.        f  Sect,  14.  So  also  it  has  been  determined,  that  if  two  per- 
rS'  4^"^"       ^^^^  j<>intly  engage  in  a  stockjobbing  transaction,  and  incur  losses, 
^*      *         and  employ  a  broker  to  pay  the  differences,  and  one  of  ttiem  re- 
pay the  broker,  with  the  privity  and  consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  that  other  in  an  action 
for  money  paid  to  his  use,  notwithstanding  the  above  statute. 

Horse  Racing. 

Horse  racing  may  also  be  considered  as  a  species  of  gaming, 
or  at  least  as  inducing  to  it  by  betting.  It  is  therefore  here 
noticed,  to  state  that  by  stat.  13  Geo.  2.  c.  19.  All  matches  to  be 
run  for  must  not  be  for  less  than  £50 :  but  as  it  is  not  an  indict- 
able offence,  the  reader  is  referred  for  further  particulars  to  Bum'a 
Justice,  tit.  Horse  Racing. 


PURCHASING  AND  SELLING  OFnCES  AND  PLACES 

UNDER  GOVERNMENT,  &c. 

It  is  of  the  utmost  importance  to  the  public  welfare^  that,  in  the 
administration  of  the  government,  none  but  persons  competent  to 
perform  the  duties  of  their  offices  should  be  admitted  into  any 
department.  But  if  the  sale  of  offices  were  allowed  to  those  who 
have  the 'patronage  and  appointment,  it  is  evident  there  would 
be  the  greatest  danger  of  situations  being  filled,  not  by  those 
whose  talents  fitted  them  for  the  station,  but  whose  purses 
enabled  them  to  obtain  it.    The  sale  of  office  may  tlierefore 

justly 


Offence  against  Public  Justice,  p.  41 5.  the  sale  of  office  concerning 
the  administration  of  justice  was  prohibited  .under  the  penalty  of  Anie,p.«iS. 
the  forfeiture  of  the  office,  and  rendering  the  person  purchasing 
disabled  to  bold  the  same.  But  this  statute  being  thought  in- 
adequate to  the  extent  of  the  mischief,  it  is  further  enacted,  b; 
Stat  40  Geo.3.  c.  126. "  For  the  further  Prevention  of  the  Sale  and  - 
Brokerageof  Offices,"  which  recites  the  foregoing  statute  of  o  £d. '  4f 
and  then  declares  and  enacts,  "  That  from  and  after  the  passing  of 
"  this  act,  the  said  act,  and  all  the  provisions  therein  contained,' 
"  shall  extend  and  be  construed  to  extend  to  Scotland  and  Ire- 
"  land,  and  to  all  offices  in  the  gift  of  the  crown,  or  of  any  office 
"  appointed  by  the  crown,  and  all  commissioners,  civil,  naval  or  st>t  of  £d.  s. 
"  military,  and  to  all  places  and  employments,  and  to  all  deputa-  '*'*°*''^  ■" 
"  tions  to  any  such  offices,  commissions,  places,  or  employments,  ^,^'"'^' 
"  in  the  respective  departments  or  offices,  or  under  the  appoint- 
"  ment  or  s up erinten dance  and  controul  of  the  lord  high  treasurer 
"  or  commissionersof  the  treasury,  the  secretary  of  state,  the  lords 
"  commissioaers  for  executing  the  office  of  lord  high  admiral,  the 
"  master-generaland principal officersofhismajest^sordnance, the 
"  commanden-in^chief,  the  secretaiy  at  war,  the  paymaster-general 
"  of  his  majes^s  forces,  the  commissioners  for  the  affairs  of  India, 
"  the  commissioners  of  the  excise,  the  treasurer  of  the  navy,  the' 
"  commissioners  of  the  navy,  the  commissioners  for  victualling, 
"  the  commissioners  of  transports,  the  commiisary-general,  the 
"  storekeeper-general,  and  also  the  principal  officers  of  anj  other 
"  public  department  or  office  of  his  majesty's  government  in  any 
"  part  of  the  united  kingdom,ortnanyof  his  majesty's  dominions, 
"  colonies,  or  plantations  which  now  belong  or  may  hereafter  be- 
"  long  to  his  majesty,  and  also  to  all  offices,  commissions,  places ' 
"  and  employments  belonging  to  or  under  the  appointment  or 
''  controul .  of  the  united  company  of  merchants  of  England 
"  trading  to  the  East  Indies,  in  as  full  and  ample  a  manner  as  if 
"  the  provisions  of  the  said  act  were  repeated  as  to  ail  such  offices, 
".  commissions,  places  and  employments,  and  made  part  of  this 
"  act;  and  the  said  act  and  this  act,  and  all  the  clauses  and  pro- 
"  visions  therein  respectively  contained,  shall  be  construed  as  one 
"  act,  as  if  the  same  had  been  herein  repeated  and  le- enacted.'.' 

"  Provided  always,  that  where  the  right,  estate,  or  interest  of 
"  any  person  or  persons  shall  be  forfeited  under  any  of  the  provi- . 
"  sions  of  the  said  act  or  this  act,  the  right  of  such  appointment, 
"  shall  immediately  rest  in  and  belong  to  his  majesty,  his  heirs . 
"  and  successors.— 49  Gto.  3.  c.  126.  s.  2. 

"  From  and  after  the  passing  of  this  act,  if  any  person  or  per' 
"  sons  shall  sell  or  bargam  for  ^e  sale  of,  or  receive,  have,  or  take 
"  any  money,  fee,  gratuity,  loan  of  money,  reward.  Or  profit, 
"  directly  or  indirectly,  or  any  promise,  agreement,  covenant,  con- 
''  tract,  bond,  or  assurance,  or  shall  by  any  way,  device,  or  means, 
"  contract  or  agree  to  receive  or  have  any  money,  fee,  gratuity,  Penslty  on  the 
"  loan  of  money,  reward  or  profit,  directly  or  indirectly,  and  also  '"leofDiricH. 
"  if  any  person  or  persons  shall  purchase  or  bargain  for  Ae  pur- 
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'^  chase  of,  or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
'<  reward  or  profit,  or  nia&e  or  enter  into  any  promise,  agreement, 
"  covenant,  contract,  bond,  or  asstupance,  to  give  or  pay  any  money, 
'^  fee,  gratuity,  loan  of  money,  reward  Or  profit,  or  shall  by  any 
*'  way,  means,  or  device,  contract  or  agree  to  give  or  pay  any  money, 
**  fee,  gratuity,  loan  of  money,  reward  or  profit,  directly  or 
**  indirectly,  for  any  office,  commission,  place  or  employment  spe- 
**  cified  or  described  in  the  said  recited  act  or  this  act,  or  wimin 
'^  the  true  intent  or  meaning  of  the  said  act  or  this  act,  or  for  any 
'*  deputation  thereto,  or  for  any  part,  parcel,  or  participation  of 
'^  the  profits  thereof,  or  for  any  appointment  or  nomination  thereto 
or  resignation  thereof,  or  for  the  consent  or  consents,  or  voice 
or  voices  of  any  person  or  persons  to  any  such  appointment, 
*'  nomination  or  resignation,  then  and  in  every  such  case,  every 
^*  such  person,  and  also  every  person  who  shall  wilfully  and  know- 
ingly aid,  abet  or  assist  such  person  therein,  shall  be  deemed  and 
adjudged  guilty  of  a  biisdemeanor.*— 49  Geo.  3.  c.  126  a.  3. 
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^<  From  and  after  the  passing  of  this  act,  if  any  person  or  per- 
**  shall  receive,  have,  or  take  any  money,  fee,  reward,  or  profit, 
*^  directly,  or  indirectly,  or  take  any  promise,  agreement,  covenant, 
'^  contract,  bond,  or  assurance,  or  by  any  way,  means,  or  device, 
contract  or  agree  to  receive,  or  have  any  money,  fee,  gratuity, 
loan  of  money,  reward  or  profit,  directly  or  indirectly,  for  any 
interest,  solicitation,  petition,  request,  recommendation,  or  ne- 
gociation  whatever,  made  or  to  be  made,  or  pretended  to  be 
made,  or  under  any  pretence  of  making  or  causing  or  pro- 
Taking  money,    **  curing  to  be  made  any  interest,  solicitation,  petition,  request, 
&C,  for  interest,  a  recommendation,  or  negociation,  in  or  about  or  in  anywise 
rmTsdemeanon  *^  touching,  concerning,  or  relating  to  any  nomination,  appoint-- 
''^  ment,  or  deputation  to  or  resignation  of  any  such  office,  com- 
^*  mission,  place,  or  employment  as  aforesaid,  or  under  any  pre- 
**  tence  for  using  or  having  used  any  interest,  solicitation,  peti- 
tion, request,  recommendation,  or  negociation,  in  or  about  any 
such  nomination,  appointment,  deputation,  or  resignation,  or 
for  the  obtaining  or  having  obtained  the  consent  or  consents, 
'<  or  voice  or  voices  of  any  person  or  persons  as  aforesaid,  to  such 
^^  nomination,  appointment,  deputation,  or  resignation ;  and  also 
**  if- any  person  or  persons  shall  give  or  pay,  or  cause  or.pro- 
"  cure  to  be  given  or  paid,  any  money,  fee,  gratuity,  loan  of 
*'  money,  reward  or  profit,  or  make  or  cause,  or  procure  to  be 
**  made,  any  promise,  agreement,  covenant,  contract,  bond  or  as- 
surance, or  by  any  way,  means,  or  device,  contract  or  agree,  or 
give  or  pay,  or  cause  or  procure  to  be  given  or  paid,  any  money, 
fee,  gratuity,  loan  of  money,  reward,  or  profit,  for  any  solicita- 
tion, petition,  request,  recommendation,  or  negociation  what- 
'^  ever,  made  or  to  be  made,  that  shall  in  anywise  touch,  concern, 
**  or  relate  to  any  nomination,  appointment,  or  deputation  to  or 
'*  resignation  of  any  such  office,  commission,  place,  or  employ- 
*'  ment  as  aforesaid,  or  for  the  obtaining  or  having  obtained,  di- 
**  rectly  or  indirectly,  the  consent  or  consents,  or  voice  or  voices 
**  of  any  person  or  persons  as  aforesaid,  to  any  such  nomination, 
^  appointment,  deputation,  or  resignation ;  and  also  if  any  person 

«  or 


*t 


"  ciate  io  any  manner,  for  any  person  or  persons  in  any  matter 

"  that  shall  in  anywise  touch,  concern,  or  relate  to  any  such 

"  nomination,  appointment,  deputation,  or  resignation  aforesaid, 

"  or  for  the  obtaining,  directly  or  indirectly,  the  consent  or  con- 

"  sents,  or  voice  or  voices  of  any  such  person  or  persons,  to  any 

"  such  nomination,  appointment,  or  deputation,  or  resignation 

"  aforesaid,  then  and  in  every  such  case,  eveiy  such  person,  and         '~ 

"  also  eveiy  person  who  shall  wilfully  and  knowingly  aid,  abet,  or 

"  assist   such  person   therein,   shall  be  deemed  and  adjudged 

"  guilty  of  a  misdemeanor." — 49  Geo.  3.  c.  126.  *.  4. 

"  And  whereas,  on  the  pretence  of  negotiating  or  soliciting  the 
"  sale,  transfer,  or  appointment,  of  any  o£Sce  or  offices  which, 
"  under  the  exception  of  this  act,  or  otherwise,  it  may  be  lawful 
"  to  sell,  offices  for  negociating  the  same,  and  advertisements  may 
"  be  published,  by  means  and  under  the  colour  of  which  illeg^ 
"  transactions  intended  to  be  prohibited  by  this  act  may  be  car- 
"  ried  on;  be  it  therefore  further  enacted.  That  from  and  after  Tokeepiojof- 
"  the  passing  of  this  act,  if  any  person  or  persons  shall  open  or  fictAcJomep. 
"  keep  any  house,  room,  office,  or  place  for  the  soliciting,  trans-  ™^™^  '*^     j 
"  acting,  or  negociating  in  any  manner  whatever,  any  business  re-  officei,  ■  miide* 
"  lating  to  vacancies  in,  or  the  sale  or  purchase  of,  or  appoint-  meanor. 
"  ment,  nomtaation,  or  deputation  to,  or  resignation,  transfer,  or 
"  exchange  of  any  offices,  commissions,  places,  or  employments 
"  whatever  in  or  under  any  public  department,  then  and  in  every 
"  such  case  every  such  person,  and  also  every  person  who  shall 
"  wilfully  and  knowingly  aid,  abet,  or  assist  therein,  shall  be 
"  deemed  and  adjudged  guilty  of  a  misdemeanor." — 49  Geo.  3. 
c.  126.  B.  5. 

"  If  any  person  or  persons  shall  advertise  or  publish,  or  cause 
"  or  procure  to  be  advertised  or  in  any  manner  published,  any 
"  house,  room,  office,  or  place  to  have  been  or  to  be  opened,  set 
"  up,  or  kept  for  any  of  the  purposes  aforesaid,  or  advertise  or 
"  publish,  or  cause  or  procure  to  be  advertised  or  published,  the  To  sdrertUe,  a 
"  name  or  names  of  an^  person  or  persons  as  broker  or  brokers,  pea^iiy  of  iso. 
"  agent  or  agents,  solicitor  or  solicitors,  for  any  of  the  purposes 
"  aforesaid,  or  print,  or  cause  or  procure,  or  permit  or  suffer  to 
"  be  printed  or  advertised,  any  advertisement  or  advertisements, 
"  proposal  or  proposals,  for  any  of  the  purposes  aforesaid,  then, 
"  and  in  such  case,  such  person  or  persons  shall  forfeit  for  every 
"  snch  offence,  the  sum  of  £fty  pounds,  to  be  sued  for,  levied,  or 
"  recovered  in  any  of  his  majesty's  courts  of  record  at  West- 
"  minster,  as  to  all  offences  committed  in  England,  or  at  Dub- 
"  lin,  as  to  offences  committed  in  Ireland,  or  in  his  majesty's 
"  courts  in  Scotland  as  to  offences  committed  in  Scotland, 
"  respectively;  and  the  whole  of  every  such  penalty  shall  go 
"  to  the  person  who  shall  sue  for  the  same,  wttb  full  costs  of 
"  suit."— 49  Geo.  3.  c.  126.  s.  6.. 

Bj  sect.  7.  the  act  is  not  to  extend  to  the  sale  of  military  nottoeitendw 

com-  '"'"otniiliUuy 
rrgulated  pricei. 
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commissions  at  the  regulated  price;  but  any  officer  giving  more, 
than  the  regulated  price  is  to  forfeit  the  commission  and  be 
cashiered,  the  commission  to  be  sold  and  half  the  produce  given, 
to  the  informer;  nor  to  offices  excepted  in  the  former  act,  5  &6 
Edw.  6.  s.  l6.  nor  to  lawful  deputies. — Sect.  10. 

Offenoesin  By  53  Geo.  3.  c.  54.  offences  against  the  above  act  com- 

f^^T^TS*^/*  mitted  in  the  colonies  are  to  be  tried  in  the  court  of  kind's  bench.  * 

tried  m  Middle-         ,^i  ••  i?^^^«rti-  ^ 

aez.  under  the  provisions  of  4%  Cveo.  3.  c.  85. 


END   OF   BOOK  I. 


ADDENDA. 


ADDENDA  ei  CORRIGENDA. 


In  the  new  arranging  of  the  work,  the  Editor  is  sorry  to  saj 
that  the  following  clauses  of  acts  have  not  been  placed  under 
their  proper  beads — they  are  therefore  now  inserted  by  way  of 
Addenda. 


Seducing  Persons  in  Hit  Majeity's  Forces. 

(Offencci  (gaunt  the  King.  p.  49.) 

The  statute  37  Geo.  3.  c.  70.  intituled,  "  An  act  for  the  belter 
prevention  and  punishment  of  attempts  to  seduce  persons  serving 
in  his  majesty's  forces  by  aea  or  land,  from  their  duty  and  allc 
glance  to  his  majesty,  or  to  incite  them  to  mutiny  or  disobe- 
dience," recites  that  "  divers  wicked  and  evil-disposed  persons, 
by  the  publication  of  written  or  printed  papers,  and  by  malicious 
and  advised  speaking,  have  of  late  industriously  endeavoured  to 
seduce  persons  serving  in  his  majesty's  forces  by  sea  and  land 
from  their  duty  and  allegiance  to  his  majesty,  and  to  incite  them 
to  mutiny  and  disobedience ;"  and  then  enacts,  "  that  from  and 
"  a^r  the  passing  of  this  act,  any  person  who  shall  maliciously 
"  and  advisedly  endeavour  to  seduce  any  person  or  persons 
"  eerving  in  his  majesty's  forces  by  sea  or  land  from  his  or  their 
"  duty  and  allegiance  to  his  majesty,  or  to  incite  or  stir  up  any 
"  such  person  or  persons  to  commit  any  act  of  mutiny,  or  to 
"  make  or  endeavour  to  make  any  mutinous  assembly,  or  to  com- 
"  mit  any  traitorous  or  mutinous  practice  whatsoever,  shall,  on 
"  being  legally  convicted  of  such  offence,  be  adjudged  guil^  of 
"  felony,  and  shall  suffer  death  as  in  cases  of  felony  without 
"  benefit  of  clei^."     (Made  perpetual  by  57  Geo.  3.  c.  7-) 

In  an  indictment  upon  this  statute,  for  "  aideavwring"  to 
seduce  a  soldier  from  his  duty,  it  was  held  by  the  judges  that  it 
was  sufficient  to  state  the  endeavour  without  stating  the  means 
employed.— 1  P.  &  B.  180.  (in  Cam.  S.) 


Offences  against  iMe  Persons  of  Women. 

(Vide  Chip.  XVI.) 

The  sUtute  43  Geo.  3.  c.  58.  enacts,  that  "  if  any  person  or 

'  persona  from  and  after  1st  July,  1803,  shall,  either  in  England 

VOL.  I.  3  c  "or 
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**  or  Ireland,  wilfully,  maliciouslyy  and  unlawfully  administer  to 
"  or  cause  to  be  administered  to  or  taken  by  any  of  his  majesty's 
subjects,  any  deadly  poison,  or  other  noxious  and  destructive 
substance  or  tbiag^  with  intent  such  hU  majesty'0  subject  or 
**  subjects  thereby  to  murder,(l)  or  thereby  to  cause  or  procure 
"  the  miscarriage  of  any  woman  then  being  quick  with  child, 
'^  that  then  and  in  every  such  case  the  person  or  persons  so 
offending,  their  counsellors,  aiders,  and  abettors,  knowing  of 
and  privy  to  such  offence,  shall  be  and  are  hereby  declared  to 
be  felons,  and  shall  suffec  death  as  in  cases  of  felony  without 
^  benefit  of  clergy.^ 

By  s.  2.  it  is  recited,  that  "  whereas  it  mgy  sometimes  happen 
that  poison,  or  some  other  noxious  and  destructive  substance  or 
thing  may  be  given,  or  other  means  used,  with  intent  to  procure 
miscarriage  or  abortion  where  the  woman  may  not  be  quick  with 
child  at  the  time,  or  it  may  not  be  proved  that  she  was  quick 
with  child  ;**  and  enacted,  ^*  that  if  any  person  or  persons,  from 
*'  and  after  1st  July,  1803,  shall  wilfully  and  maliciously  admi- 
nister to,  or  cause  to  be  administered  to  or  tajcen  by,  any 
woman,  any  medicines,  drug,  or  other  substaace  or  thing  what- 
"  soever,  or  shall  use  or  employ,  or  cause  or  procure  to  be  used 
'*  or  employed,  any  instrument  or  other. means  whatsoever,  with 
intent  thereby  to  cause  or  procure  the  miscarriage  of  any  woman 
not  being,  or  not  being  proved  to  be,  quick  with  child  at  the 
time  of  administering  such  things  or  using  such  means,  that 
''  then  and  in  every  such  case  the  person  or  persons  so  offending, 
''  their  counsellors,  aiders,  and  abettors,  knowing  of  and  privy  to 
''  such  offenoe,  shall  be  and  are  hereby  declared  to  be  guilty  of 
*'  felony,  and  shall  be  liable  to  be  fined,  imprisoned,  set  in  and 
**  upon  the  pillory,  (£)  publicly  or  privately,  or  to  suffer  one  or 
^  more  of  the  said  punishments,  or  to  be  transported  beyond  the 
'^  seas  for  any  term  not  exceeding  fourteen  years,  at  the  discre* 
^'  tion  of  the  court  before  which  such  offender  shaU  be  tried  and 
"  convicted/' 


44 


Malicious  Mischi^. 

(Vide  p.  $5-45.) 

The  following  clauses  are  in  substance  and  nearly  verbatim         1 
the  aame  as  those  in  11  Geo.  £•  c  2£.  set  out  p.  345 ;  but  as 
the  former  statute  is  not  Kpealed,  they  ought  bmuk  to  have  been 
there  set  out. 

The  statute  36  Geo.  3.  <;.^  wtituledi  ^*  An  act  to  prevent 
obstructions  to  the  free  passage  of  grain  within  the  kingdom/' 
recites,  **  that  divers  persons  have  assembled  tfaenselves  in  great 
numbers,  and  committed  great  violences,  with  intent  to  hinder 
the  passage  of  com  and  grain  from  place  to  place,  whereby  the 

(1)  See  AsMolts  with  Xnient  to  Murder,  p,  lit. 
(t)  Abolkhed  by  560eo.  5.  c.  158. 
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"  shxll,  from  and  after  the  paBling  of  this  act,  wilfully  aaid  mali- 
"  ciously  beat,  wound,  or  use  any  other  violence  to  or  upoP  any 
"  person  or  persons,  with  intent  to  deter  or  hinder  him  or  them 
"  from  buying  of  com  or  grain  in  any  market,  or  otber  plae« 
"  within  this  luogdom,  or  sh^ll  unlawfully  Btop  or  seiw  &ny 
"  wheat,  flour,  meal,  malt,  or  other  grain,  in  or  on  the  way  to  or 
"  from  any  city,  market  towni  or  place  in  this  kingdoiR,  or  sbflll 
**  wiUuIly  and  maliciously  break,  cut,  -  or  destroy  any  waggon, 
"  cart,  or  other  carriage,  wherein  any  such  wheat,  flour,  meal, 
"  mall,  or  other  grain,  shall  be  loaded,  or  the  harness  of  any  borse 
"  or  horses,  drawing  or  carrying  the  same,  or  shall  unlawfully 
"  take  off  from  any  such  carriage,  or  drive  away,  kill,  or  woand 
"  any  such  horse  or  horses,  or  unlawfully  beat  or  wound  the 
"  driver  or  drivers  of  any  such  waggon,  cart,  or  other  carriage,  or 
"  horse,  so  loaded,  with  intent  to  stop  such  wheat,  flour,  meal, 
"  malt,  or  other  grain,  or  shall,  by  cuttmg  of  the  sacks,  or  other- 
"  wise,  scatter  or  throw  abroad  any  such  wheat,  flour,  meal,  malt, 
"  or  other  grain,  or  shall  take  or  carry  away,  destroy,  spoil,  or 
"  damage  the  same,  or  any  part  thereof,  every  and  all  such  person 
"  or  persons,  being  thereof  lawfully  convicted  before  any  two  or 
*'  more  justices  of  the  peace  of  the  county,  shire,  stewartry,  riding, 
"  division,  town,  or  place  corporate,  wherein  such  offence  or 
"  offences  shall  be  committed,  or  before  the  justices  of  the  peace 
"  in  open  sessions  (who  are  hereby  authorized  and  empowered 
"  aummarily  and  finally  to  hear  and  determine  the  same),  shall  be 
"  sent  to  the  common  gaol  or  house  of  correction,  there  to  con- 
"  tinue  and  be  kept  to  oard  labour  for  any  time  not  exceeding  the 
"  space  of  three  months,  nor  less  than  one  month." — Sect.  1. 

"  If  any  such  person  or  persons  so  convicted  shall  commit  any 
"  of  the  oflences  aforesaid  a  second  time,  or  if,  from  and  after  the 
"  passing  of  this  act,  any  person  or  persons,  with  intent  to  pre- 
"  vent  or  hinder  any  corn,  meal,  flour,  malt,  or  grain  from  being 
"  lawfully  carried  or  removed  from  any  place  whatsoever,  shall 
"  wilfully  and  maliciously  pull,  throw  down,  or  otherwise  destroy 
"  any  storehouse  or  granary,  or  other  place  in  which  com,  meal, 
"  flour,  malt,  or  grain  shall  be  then  kept,  or  shall  unlawfully 
"  enter  any  such  storehouse,  granary,  or  other  place,  and  take 
"  and  carry  away  any  com,  flour,  meal,  malt,  or  grain  therefrom, 
"  or  shall  throw  abroad  or  spoil  the  same,  or  any  part  thereof,  or 
"  shall  unlawfully  enter  on  board  any  ship,  barge,  boat,  or  vessel, 
"  and  wilfully  and  maliciously  take  and  carry  away,  cast  and 
"  throw  out  therefrom,  or  otherwitte  spoil  or  damage  any  corn, 
"  flour,  meal,  malt,  or  grain  therein,  every  person  so  ofl"endiiig, 
"  and  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty 
"  of  felony,  and  shall  be  transported  for  the  space  of  seven  years, 
"  in  like  manner  as  other  felons  are  directed  to  be  transported  by 
"  the  laws  and  statiiles  of  this  realm ;  and  if  any  such  ofl'ender, 
"  so  transported,  shall  return  into  this  kiugdom  before  the  expi- 
"  radon  of  the  ^laid  seven  years,  he  or  she  shall  suffer  death  as  a 
"  felon,  without  benefit  of  clergy." — Sect.  2. 

3  c  «  Page 
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Page  124. — Dele  Sect.  3.  the  clause  of  39  Eliz.  c.  9.  which 
takes  away  clergy  from  those  who  forcibly  marry  women 
against  the  provisions  of  3  H.  7-  c.  2. — that  clause  being 
repealed  by  1  Geo.  4.  c.  115. 

Page  206.  line  9.  from  the  bottom. — Insert  the  word  **  no/*  viz. 
instead  of  **  that  it  is  part/'  read,  "  that  it  is  no  part/' 

Page  284. — Add  Note,  ''  Clergy  is  restored  to  the  offence  of 
taking  reward  to  restore  stolen  goods  by  1  Geo.  4.  c.  115/^ 
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PRINCIPAL    MATTERS 


FIRST   VOLUME. 


Suck  of  tie  Conientt  at  /mt  the  Letter  (N)  added  at  tie  End,  refer  to  tie  Nate*. 


CmSED  by  «  potion,  or  by  striiing,  wrs  mn- 
ciently  held  to  be  murder.  '   Pagt  94 

Administering  poison  to  procure  ibortion. 

113.  753 
ABJURATION  OATH. 
Ibe  ofieuce  of  refusing  to  talie  the  abjutation 
oath,  and  the  reasoos  (or  ordainiag  it.    69, 70 

ABBEY  LANDS. 

To  molest  any  abbey  lands  granted  by  Hen.  8. 

is  pnemtinire.  60.  (N)  1 

ACCESSAKY. 

Whatever  will   make   a   man   an  accessoir  in 

Mony,  irill   make  him  a  principal   in  high 

15.  ».  3B 


There  may  be  accessaries  in  petit  treason. 

But  tilt'  iifttnce  of  the  accessary  can  never  be  of 
a  higher  kind  than  that  of  thi;  principal. 

106.  s 
ceive   the  otTender 
3sary  after  the  ^t. 
121.  s.  9 
s  before  Uie  &ct 
4  Will.  &  -Mary, 


esptetiDg 


guilty  husband. 
But  a  husband  may  be 

In  manslaughter  there  i 

fore  the  fact. 
If  one  advise  a  woman 


1 36.  a.  40 

>hall  be  liabli 

by  commor 

».  136.  aS4 

accessary  for  receiving  her 


accessary  by  receiving 


bom,  and  she  does  it  in  pursuance  of  audi  aj- 
Tiee,  the  adviser  is  an  accessary  in  the  mur- 
der. 95. 1,  tr 

In  piracy,  accessaries  are  triable  in  the  same 
manner  as  principala.  354.  s.  13 

Who  shall  be  deemed  accessaries  in  piracy.  253 

Accessaries  to  a  murder  at  sea  may  be  tried 
within  the  realm.  M 

Tliere  are  no  accessaries  in  petit-larcenv.  152 
!Tgy  taken  &om  accessanes  before  tne  bet  in 
■obbeiy.  216 

Clergy  taken  from  accessaries  before,  in  arson. 
141 

Accessaries  after  are  still  intitled.        141.  >.  It 
iries  after  the  &ct  in  suin.   81.(N^1 

Recetreta  of  stolen  goods  are  made  accessaries 
after  the  &ct.  216.  319 

Accessaries  before  the  bet  to  f^nies  committed 
on  h^h  seas,  or  accessaries  on  the  lii^  seas, 
may  %e  tried  widiin  the  realm.  ^^6 

ecFivtrs  of  sloleu  choses  in  action  may  be 
punished  as  receivers  of  stolen  gaods,  &c.  S3S 
— and  may  be  tried  before  the  principal  is 
convicted.  236 

ACCEPTANCE. 


ACCOUNTANT-GENERAL. 

To  forge  the  name  of  the  accountant-general  in 

;hancery  is  felony  without  clergy.  2&0 

ACQUITTANCE. 

To  forge  an  acquittance  is  felony  without  clergy. 

ACTION  ON  THE  CA.SE. 

QuK're,  If  a  lenantwho  builds  adove-eote,  wilfi- 

0111  the  license  of  the  lord  of  the  manor,  is  not 

subject  to  an  action  on  the  case!        693.  «-  B 
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Cannot  be  brougfat  for  a  common  nuisance.  696 

An  innkeeper  is  subject  to  it,  for  lefusing  to  en- 
tertain a  guest.  714.  s.  2 

An  action  on  the  case  lies  in  the  nature  of  a  writ 
of  conspiracy  for  a  false  and  malicious  proses 
cution  for  any  crime,  whether  capital  or  not. 

445 

For  a  libel,  the  truth  may  be  pleaded  in  justifi- 
cation. 543.  (N) 

ACTING  PLAYS. 
How  far  it  may  be  nuisance. 


693 


ADMIRALTY. 


The  admiralty  courts  may  take  cognizance  of  any 
offences  against  16  Rich.  2.  c.  5.  for  pursuing 
questions  touching  the  king  in  the  court  (tf 
Rome.  54.  s.  18 

But  the  jurisdiction  must  appear  on  the  face  of 
the  libel.  ib.  s.  19 

All  felonies,  &c.  within  the  admiral's  jurisdiction 
shall  be  tried  in  the  county  by  the  king's  com- 
mission. 355 

So  they  may  be  tried  either  at  sea  or  upon  land^ 
in  «ny  or  the  king's  dominions,  by  oommis- 
sion  directed  to  the  admirals,  &c.  under  the 
seal  of  the  admiralty.  256 

"Whal  ofienders  may  be  tried  by  the  admiralty. 

254  to  260 

The  court  of  admiralty  shall  be  held  twice  a-year, 
at  the  Old  BaUeyy  and  in  such  other  places  as 
the  lord  high  admiral  shall  direct.  258 

How  the  judges  of  the  court  of  admiralty  may 
proceied.  it. 

AD  QUOD  DAMNUM. 

Is  necessary  before  an  ancient  highway  can  be 
changed.  699 

ADVERTISING. 

Publicly  advertising  a  reward  with  "  no  question^ 

asked/'  for  the  return  of  things  stolen  or  lost, 

incurs  a  penalty  of  £50.  249 

For  porchase  of  places  under  government,  &c. 

•  penalty  of  £50  by  49  Geo.  3.  c.  126.        750 

ADVICE. 

To  advise  a  prisoner  to  stand  mute  is  a  oon- 
tem[ft  of  court  64 

A  privy  ^xmncil  to  lefiise  advice  b  contempt  of 
prerogative.  G5 

AFFRAYS. 

To  make  an  afiray  in  any  of  the  king's  inferior 

courts  of  justice  is  highly  finable.  62 

What  amounts  to  an  affray.  487 

It  is  a  pubUc  ofience  to  the  terror  of  the  people. 

ib.  s.  1 
Therefore  an  assault  in  a  private  place  is  not  an 

afiray.  ib. 

Affira^  are  inquirable  of  at  the  leet  as  common 

nuisances.  t^. 

No  quarrelsome  or  threatening  words  will  amount 

»to  an  afi&ay.  ib.  s.  2 

But  a  constable  may  carry  a  threatener  before  a 

magistrate  to  find  sureties.  ib. 

To  sen^  or  to  carry  a  challenge,  or  to  disperse 


letters  insinuating  a  desire  to  fight,  is  a  ytry 
high  offence.  487.  s.  3 

There  may  be  an  affiray  without  actual  violence, 
as  going  armed  in  such  a  manner  as  may  na- 
turally inspire  terror.  488.  s.  4 

How  such  offence  is  prohibited  by  statute  {vide 
Riding  Armed.)  t^. 

Magistrate^  may  proceed  against  and  commit 
onenders  either  e*  officio  or  by  force  of  writ; 
in  the  first  case,  the  record  must  be  certified 
into  the  exchequer;  in  the  last  case,  into  dian- 
eery.  tA.  s.  5 

The  under-sheriff'  may  execute  the  writ  directed 
by  2  Edw.  3.  if  it  is  directed  to  the  sheriff. 

489.  s.  7 

None  shall  wear  armour  under  pretence  of  fear  ; 
but  a  man  may  assemble  his  neighbours  for 
the  protection  of  his  house.  ik.  s.  8 

Nor  are  private  weapons,  or  coats  of  mail,  with- 
in the  statute.  t(.  s.  9 

Nor  those  who  arm  themselves  to  suppress  dan- 
gerous rioters.  t^.  s.  10 

How  for  an  afiray  may  be  suppressed  by  a  pn- 
vate  person.  ti.  s.  If 

Any  one  may  part  people  fighting,  or  going  to 
fig^t,  till  the  heat  be  over,  and  then  deUver 
them  to  the  constable,  to  be  taken  before  a 
mi^strate  to  find  sureties.  ib. 

If  any  dangerous  wound,  ensue  from  such  affray, 
a  bye-stander  is  justified  even  in  wounding 
the  offends  in  oraer  to  secure  him  until  the 
event  oi  the  wound  be  known.         490.  s.  T2 

A  constable  is  bound  at  his  peril  to  apprehend 
such  ofifenders;  and  persons  refiiaipg  mm  their 
assbtance  may  be  fined  and  imprisoned. 

ib.  s.  13; 

A  constable  may  imprison  pefsons  actually  in 
his  view  engaged  in  an  afiray,  even  if  the  af- 
fray  be  made  upon  himself,  until  he  can  take 
them  to  a  magistrate;  but  if  only  hot  words  arc 
used,  he  can  only  command  them  to  avoid 
fighting,  on  pain  of  imprisonment.      i6.  s.  14 

And  if  the  afifray  be  in  a  house,  or  affiravers  fly 
to  a  house,  the  constable  may  break  open 
doors.  ib.  s.*16 

But  he  is  only  to  preserve  the  peace,  and  not  to 
punish  the  breach  of  it,  be.  491 .  s.  1  f 

A  justice  may  issue  his  warrant  to  appr^end  an 
affrayer,  5cc.  t^.  s.  J8 

Where  a  dangerous  wound  is  given,  a  justice 
may  either  commit  or  bail  the  offender. 

f»s.l9 

Affrays  are,  in  general,  punishable  by  fine  and 
imprisonment,  in  proportion  to  the  heinous- 
ness  of  the  offence.  ib.  s.  20 

As  in  fighting  a  duel,  or  carrying  a  chsflenge  (far 
whidi  one  was  fined  £lOO),  or  by  attemptii^ 
a  rescue,  or  obstructing  ofificers  in  die  dis- 
charge of  their  duty,  or  by  committing  the  of- 
fence in  any  consecrated  place. 

492.  S.  21,  22,  2) 

By  5  &  6  £dw.  6.  c.  4.  to  quarrel,  chide,  or 
brawl,  in  any  church  or  drardi-yard,  incurs 
suspension  oo  ingreuu  eccltiia  in  a  layman, 
and  firom  ministration  of  office  in  a  clen,  for 
so  long  as  the  ordinary  shall  think  fit. 

i(.  s.  ^4 
To 
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Xp  vm$»  or  IdY  violent  hands  upoo  another  ia  a 
church  or  church-yard,  ip$ojaao  excommuni- 
cates the  offender.  492.  s.  25 

To  strike  another  ¥rith  a  weapon  in  a  church  or 
church*yardy  or  to  draw  with  that  intent,  in- 
curs excommunication  as  aforesaid,  and  the 
offender,  on  conviction  by  a  jury,  or  con£^s- 
sion  on  the  evidence  of  two  witnesses,  shall 
have  one  of  his  ears  cut  off.  493.  s.  26 

And  there  must  be  a  precedent  conviiption  sent 
to  the  ordinary,  or  tne  offender  shall  not  be 
excommunicated.  'ib,  s.  27 

Sgm  ^MMmtU  demane  ia  no  excuse  under  this  sta- 
tute. t6.  s.  28 

Churdiwardens,  &c.  who  turn  persons  from  a 
church,  kC'  for  disturbing  the  congregation, 
are  not  within  this  act.  t6.  s.  29 

The  ecclesiastical  court  may  proceed  upon  the 
two  first  clauses.  ib.  (N) 

By  I  Maiv,  c.  3.  to  disturb  anv  licensed  preacher, 
4o  break  any  part  of  the  church,  is  unfunson- 
mept  for  three  months,  &c.  t^. 

How  sud)  offender  shall  be  tried.  494 

Ta  disturb  a  reader  of  the  Common  Prayer  is 
within  the  act.  ib,  s.  31 

By  1  Will.  &  M^,  c.  18.  to  disturb  any  tole- 
rated preacher  incurs  a  penalty  of  £20  on  con- 
viction before  any  justice,  on  the  oath  of  two 
witnesses.  ib.  s.  32 

AFHRMATION. 

By  8  Geo.  1.  c.  6.  the  afEumation  of  quakers 
shall  have  all  the  consequences  of  an  oath. 

442.  s.  24 

AIDING  AND  ASSISTING. 

Tl|oee  found  in  a  special  verdict  to  have  been 
aiding  and  assisting  a  rebellious  insurrection 
are  ^Ity  as  principals.  12.  s.  26 

Not  within  the  statute  of  stabbing,  1  Jac.  1 . 
c.  8.  89 

In  rape,  all  aiders  present  are  principals.      123 

ALLEGIANCE. 

By  13  Car.  2.  c.  1.  corporators  must  take  the 
oath  of  allegiance,  &c.  at  the  same  time  when 
the  oath  of  office  is  administered.  24 

By  1  Geo.  1.  all  officers,  civil  or  military,  shall 
take  the  oath  of  allegiance,  &c.  369 

By  25  Car.  2.  c.  2.  all  officers  who  hold  places 
of  trust,  &c.  shall  take  the  oath,  &c.  ib. 

Allegiance  is  so  inseparable  from  a  natural-bom 
subject,  that  he  cannot  by  any  meant  renounce 
it.  8 

By  11  Hen,  7.  c.  1.  it  is  declared,  that  all  sub- 
jects are  bound  by  their  aliegiance  to  serve  the 
king  in  his  wars,  and  that  none  shall  for  the 
true  duty  of  his  allegiance  be  convict  of  any 
offence.  10.  s.  14 

Therefore  every  kinsybr  the  time  being  has  a 
ri^ht  to  his  people^s  allegiance.  ib.  s.  15 

A  king  out  of'pottettion  has  no  right  to  alle- 
giance, ib.  s.  16 

T)ie  people  are  bound  to  resist  him.  ib. 

Allegiance  is  due  before  coronation.       t6.  s.  18 

By  1  Will.  &  Mary,  c.  2.  the  p«opleof  England 
are  absolved  from  their  allegiance  to  a  popish 
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By  1  Will.  &  Maxy,  whoever  shall  refuse  the 
oaths  of  allegiance,  &c.  shall  be  committed,i 
&c.  6^.'  8.  4 

ALIEN 

Living  in  England  owes  a  local  allegiance. 

8.  s.  5 

How  to  be  indicted  for  treason.  ib. 

Aliens,  whether  in  amity  or  not,  who  invade  the 
kingdom  in  a  hostile  manner,  shall  be  tried  by 
martial  law.  9.  s*  6 

AMBASSADORS. 

How  they  are  to  be  dealt  with  in  cases  of  trea- 
son and  other  capital  offices.  8.  s.  5 

ANGLESEA. 

Salop  is  considered  as  the  next  Engliih  county. 

849 

APPEALS. 
Whoever  appealt  to  Rome  incurs  prsmnmin.   53 

^   ARMED  AND  DISGUISED. 

Whoever,  being  armed  and  disguised,  shall  steal 
fish  out  of  a  river  or  pond,  or  rescue  an  of- 
fender, shall  sufier  without  clergy  by  9  Geo.  1 . 
but  clergy  restored  by  4  Geo.  4.         191 .  (N) 

Or  shall  appear  in  any  inclosed  place  where 
deer  are  kept,  or  in  any  high  road,  ficc.  or 
shall  destroy  any  fallow  deer,  or  rob  any  war- 
ren. 179.  (N) 

Or  shall  assemble  to  the  number  of  three,  for  the 
purpose  of  smuggling.  66ft  - 

In  what  manner  the  offenders  must  be  armed. 

665 

ARREST. 

A  person  not  submitting  to  an  arrttt  by  wammif 
If  unavoidably  killed,  the  officer  is  justified.  87 

How  fSur  one  person  may  interpose  to  rescue 
another  from  an  arrest,  without  incurring  the 
guUt  of  murder,  if  deadi  ensue.  103 

What  homicide,  in  endeavouring  to  escape  from 
an  arrest,  shall  be  deemed  murder.    104.  (N) 

ARMS  AND  ARMOUR. 
See  Affrays. 

By  3  Jac.  1.  c.  5.  no  popish  recusant  convict 
shall  keep  arms,  &c.  391.  s.  17 

By  31  Eliz.  c.  4.  whoever  shall  embeisle  the 
king's  armour  to  the  amount  of  20i.  shall  be 
guilty  of  felony.  50 

ARSENALS. 

By  12  Geo.  3.  c.  34.  whoever  shall  dama^  or 
destroy  the  king's  arsenals  shall  suffar  death 
without  clergy.  50.  s.  36 

ARSON. 

What  shall  be  considered  maliciously  burning 
the  house  o(  another.  Ch.  18.  p.  137 

Judicial  determinations  on  the  offence  of  arson. 

138, 139 

TTie  offence  of  maliciously  burning  the  goods  of 
anoUier  {tee  tit.  Malicious  Mischief). 

Burning  manufactories.  140 

ARTIFICERS. 
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ARTIFICERS. 
Ihe  offimce  of  seducing  them.  589 

ASSAULT  AND  BATTERY. 

An  assault  is  an  attempt,  with  violence,  to  do  a 
corporal  injury  to  another.  109 

As  by  striking  at  him;  or  pointing  an  offensive 
weanon;  holding  up  a  nst,  &c.  or  any  other 
act  gone  in  an  angry  manner.  110.  s.  1 

But  no  words  whatsoever  can  amount  to  an  as- 
sault. .  ib. 
An  offender  may  be  found  guilty  of  the  assault, 
and  acquitted  of  the  battery.                        t^. 
A  battery  is  any  injury  actually  done  to  the  per- 
son of  another;  as  spitting  in  his  face,  tread- 
ing on  his  toes,  jostling  him  in  a  revengeful 
manner.                                                ib.  s.  2 
£very  battery  includes  an  assault;  therefore  if 
the  assault  be  ill  laid  and  the  battery  good,  it 
is  sufficient.                                                  ib. 
How  a  battery  may  be  justified.                ib,  s.  3 
San  astauU  demesne  may  be  taken  advantage  of 
on  an  indictment,  as  well  as  in  an  action;  it 
may  be  given  in  evidence  under  not  guilty  in 
the  first,  and  must  be  pleaded  specially  in  the 
latter.                                                           ib. 
How  assaults  and  batteries  are  punished,  ib,  s.4 
Assaulting  peers  or  members  of  parliament.  118 
Assaulting  clergymen.                                    117 
Assaulting  a  privy-councillor.                         46 
Assault  for  money  won  at  play.                     116 
Assaulting  in  the  streets,  with  intent  to  spoil 
clothes.                                                      114 
To  assault  by  shooting  at  another.                 1 1 2 
Assaulting  with  intent  to  rob.                         113 
Assaulting  a  master  woolcomber,  Sec.            115 
Assaulting  a  commander,  by  mariner,  to  hinder 
him  from  fighting  his  ship.                 117.  253 


commit  till  the  aanns;  but  the  ofiender  may 
be  brought  up  by  habeoicorput,  and  belled.  88 

Anciently  they  might  have  been  bailed  by  tvehre 
men  upon  the  writ  de  odio  et  atia.  ib^ 

By  21  Jac.  1.  c.  26.  to  acknowledge,  or  procure 
to  be  acknowledged,  any  recogniianoe,  bail, 
&c.  in  the  name  of  any  other  person,  without 
their  consent,  is  felony.  420 

In  putting  in  bail  before  a  judge,  if  a  man  ^er- 
tonaie  another  in  one  county,  and  the  bail  be 
filed  in  another,  the  trial  shsU  be  where  the 
personating  was  committed.  421 

The  bare  personating  or  acknowledging  is  no  fi^ 
lony,  but  a  misdemeanor,  unless  the  beil  be 
filed.  it. 

Bail  put  in  in  feigned  noma,  and  no  sndi  per- 
sant  exist,  the  offender  cannot  be  prosecuted 
for  pertonating;  but  he  may  be  set  in  the  pfl- 
lory.  ih. 

By  4  &  5  Will.  &  Mary,  c.  4.  personating  bail,, 
before  commissioners  authorized  to  take  bail 
in  actions  depending  in  the  courts  at  Wat- 
mimter,  by  wtdch  the  person  personated  shall 
be  made  liable  to  pay,  &c.  is  felony.  t6« 

BAKERS. 

See  Br£ad. 

By  2  &  3  Edw.  6.  c.  15.  bakers  are  punishable 
for  conspiring  to  raise  the  price  of  victuals. 

647 
BANKS. 

The  offence  of  destroying  them. 


339 


BANK  OF  ENGLAND. 


ATTAINDER. 

Anciently  it  aMif  thought  that  any  one  might  kill 
an  attainted  person.  80.  s.  8 

But  it  is  now  determined  to  be  murder.  94.S.15 
An  attainder  in  piracy  corrupts  not  the  blood. 

260.  s.  43 

ATTEMPT  TO  ROB. 

By  4  Geo.  4.  c.  54.  whoever  shall  assault  ano- 
ther by  menace,  or  in  a  violent  manner  de- 
mand their  property  with  an  intent  to  rob, 
shall  be  guilty  ot  felony.  113 

How  the  the  offence  must  be  laid  and  proved. 

114 

ATTORNIES. 

In  what  case  an  attorney  may  prosecute  or  de- 
fend in  the  court  where  he  is.  inrolled  on  a 
special  retainer  without  being  guilty  of  main- 
tenance. 460 
AUTHORS. 

How  fiir  authors  and  booksellers  have  an  exclu- 
sive right  in  literary  works.  629  to  639 


BAIL. 

A  justice  of  the  peace  cannot  bail  in  homicide 
per  infortunium  or  se  defendendo,  but  must 


Larceny  by  clerks  belonging  to  the  Bank  of 

England.  160 

Forgeries  with  intent  to  defraud  the  Bank  of 

England.  159 
BANKERS. 

Larceny  by,  of  securities  deposited  with  them. 

159 
BANKRUPTS. 

The  offence  of  fraudulent  bankrapicy.  586 

BAPTISM. 

By  3  Jac.  1.  c.  5.  popish  recusants  neglecting  to 
baptize  their  children  within  one  month  after 
their  birth  by  a  lawful  minister,  &c.  forfeit 
£100.     "  392.  8. 22 

BARONS 

Of  the  exchequer,  as  such,  are  not  witliin  the 
statute  of  treasons.  19 

BARRATRY. 

Who  shall  be  said  to  be  a  barrator;  in  what 
manner  such  an  offender  is  to  be  proceeded 
against;  and  to  what  punishment  he  is  liable. 

474.  477 
BARRISTERS. 

See  COUNSELLOBS. 

By  Stat.  West.  2.  c.  49.  none  of  the  king*8  coun- 
sel, &c.  shall  receive  any  freehold  while  the- 
thing  is  in  plea.  464.  s.  10 

A  barrister  receiving  part  of  land  Jar  kii  wof^ 

after 


A  barruter  cannot  justify  indirect  practices  to 
influence  a  jury.  i6T.s.5 

A  coqdmI,  Aniline  retxiixd  hii  fet,  may  lawfiilly 
set  forth  his  client's  causp  to  the  best  advan- 
tage, but  he  cannot  give  him  money  to  main- 
tain his  suit.  460-  B.  28 

Baniatera  are  liable  to  punishment  for  any  de- 
ceitfol  practices.  4Q1.  (   "' 

By  Stat.  West.  1.  c.  39.  if  they  h^ib  the  c 

■    or  the  party,  they  ahail  be  diibarred  and 
prisoned,  &c. 

And  counsellors  not  sworn  are  aa  much  within 

'   this  act  as  seijeants,  &c. 

BASTARD. 

By  21  Jac.  1 .  c.  27,  if  a  woman  be  delivered  of 

'   a  bastard  child,  and  privately  endeavour 
conceal  the  death  of  it,  so  as  to  prevent  it  be- 
ing known  whether  it  be  bom  alive  or  not,  i 
cept  the  mother  can  prove,  by  one  witne 

'   that  such  child  was  bom  dead,  she  was 
sufier  as  in  case  of  murder. 

But  evidence  upon  the  same,  as  in  other  casi  , 
but  jury  Duy  find  the  mother  concealed  the 
birth. 

BAWDY-HOUSE. 

An  insurrectjoo  to  destroy  all  bawdy-houses  is 
high  treason,  from  the  Kentralily  of  the  inten- 
tion. U.S.  25 

A  man  may  be  bound  to  his  good  bebavionr  for 
haunting  bawdy-houses  with  women  of  had 


BEHAVIOUR. 

A  justice  of  the  peace  may  commit  one  guilty  of 
a  forcible  entiy  if  he  refuse  to  give  surety  for 
his  good  behaviour.  497 

The  author  of  au  obscene  writing  may  be'botmd 

to  his  good  behaviour  as  a  person  of  evil  bme. 

545.  s.  9 

By  34  Edw.  3.  c.  I.  justicesof  peace  are  required 
to  take  of  all  tliem  that  be  not  of  good  &me 
sufficient  surely  for  their  good  behaviour.  485 

But  this  means  oS  such  only  as  intend  to  break 

,  the.  peace.  .  ifr.  s. 

Or  those  who  by  quarrelsome  behaviour  gii 
just  suspicion  of  their  readiness  (o  break  the 
peace.  ib. 

An  for  offences  contra  bonm  marei,  as  frequent- 
ing bavfdy-houses,  speaking  contemptuously 
of  a  magistrate,  though  not  in  the  execution 
of  his  office ;  or  of  a  constable  or  other  infe- 
rior officer  in  the  discharge  of  his  duty.         ib. 

fiut  this  surety  cannot  be.  required  for  barely 
calling  another  names.  486.  s.  3 

This  power  in  the  magistrate  is  discretion  aiy, 
and  he  may  take  the  sure^  of  all  whose  be- 
haviour involves  them  in  the  description  of 
persons  of  toil  fiinf. 

But  if  he  conimit  for  want  i 
shew  Ihp  caijw  with  conver 

fnBtaniTs  in  which   this  surely  has   been  iakf 
ii.(N 


BIGAMY. 

By  I  Jac.  1.  c.ll.  any  inerrjed  person  who  shall 
many  another  person,  the  fonner  husband  or 
wife  being  alive,  shall  be  guilty  of  felony.  685 

The  oflendeis  may  be  tried  in  the  county  where 
they  are  apprehended.  ib. 

If  the  husband  or  wife  shall  be  continually  re- 
maining beyond  the  seas  by  the  space  of  aeven 
years  together.  ib.  s.  3 

Or  shall  be  absent  the  one  from  the  other  for  the 
space  of  seven  years,  within  the  kingdom,  the 
one  not  knowing  the  other  to  be  alive  within 
that  lime.  ib. 

Or  if  either  of  them  shall  be  divorced,  or  the 
marriage  declared  void  by  the  spiritual  court 
at  the  time  of  the  second  marriage.       ib.  s.  3. 

Or  if  either  of  the  parties  are  within  the  age  of 


ii.  8.4 

A  divorce  i  vinculo  matrimonii,,  and  also  A  meiui 
el  tkoro  cauti  adulierii  or  tjrvititt,  is  within  the 
exception  of  this  statute.  ii.  s.  5 

Where  one  of  the  parties  is  within  the  age  of 
consent,  the  other  is  thereby  also  exempted 
Irom  the  felony.  it.  s.  6 

If  the  first  marriage  be  beyond  sea,  and  the  lat- 
'  1  England,  the  par^  may  be  indicted  for 
Englaad.  ib.  «.  7 

And  qu*re,  if  he  may  not,  though  the  first  mar- 
ring be  in  Englmd,  and  the  second  beyond 
sea.  686 

Ibe  first  and  true  wife  is  not  an  admissible  evi- 
dence against  her  husband.  ib. 

The  production  of  the  sentence  in  a  suit  for  jac- 
titation does  not  preclude  the  proof  of  the 
marriage.  ib. 

If  such  a  sentence  were  conclusive  evidence 
against  the  &ct  of  marriage,  yet  it  may  be  im- 
peached by  fiaud  or  collusion.  ib. 

How  the  offence  must  be  proved.  ib.  (N) 

BISHOP. 
See  PitiMUKmE.    Popery. 
Every  bishop  may  convict  for  heresy  within  bis 
diocese,  and  proceed  to  punish  by  cbtirch 


334 
other  spiritual  judge  can.  tft.* 

By  24  Hen.  8.  c.  9.  the  archbishop  of  either  pro- 
vince may  cite  the  offender,  if  the  immediate 
ordinary  consents,  or  if  he  neglects  his  duty.  ib. 
By  It  &.  12  Will.  3.  c.  4.  whoever  shall  convict 
a  popiih  biih/^  of  saying  mass  shall  receive 
£100,  and  the  offender  be  condemned  to  per- 
petual imprisonment.  Bulthisis  repealed  W 
ISGeo.  3.  c.  60.  provided  the  offender  shall 
have  taken  the  oub  therein  prescribed  before 
any  prosecution  commenced.  394 

And   by  31  Geo.  3.  e.  32.   Romnn  Catholic  bi- 
ihops,  on  taking  the  appointed  test,  may  hold 
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SLACK  ACT. 


Bj  %  0«o.  1.  c.  fi2.  k  is  felotty  whliout  tA&rgf  to 
tippem',  ARMED  AND  DISGUISED,  til  any  inclosed 
grounds  where  deer,  hares,  or  conies  are  usu- 
^ly  kept.  179.  (N) 

Ot  in  any  high  road,  open  heath,  common,  or 
down.  t6. 

Or  to  hunt,  wound,  destroy,  or  steal  any  &lk>w 
dter.  t6. 

Or  to  rob  any  warren  where  hares  or  conies  are 
usually  kept  t^. 

Or  to  stMl  or  take  away  any  fish  out  of  any  river 
or  pond.  ib. 

It  is  also  felony  widiout  clergy,  whether  anned 
mud  di$mu$ed  or  not,  to  hunt,  wound,  destroy, 
or  steal,  any  liUow  deer  in  any  of  the  king's 
inclosed  parks  or  forests.  ib. 

Or  to  break  down  the  head  of  any  fish-pond, 
whereby  the  fish  shall  be  lost  or  destroyed.  1 80 

Or  to  kill,  maim,  or  wound  any  cattle.  ib. 

Or  to  cut  down  or  destroy  any  trees  planted  in 
any  avenue,  or  growing  in  any  garden,  orchard, 
or  plantation,  for  ornament,  shelter,  or  profit,  ib. 

Or  to  set  fire  to  any  house,  bam,  out-house,  or 
to  any  hovel,  cock,  mew,  a  stack  of  com, 
straw,  hay,  or  wood.  ib. 

Or  to  malioioosly  shoot  at  any  person  in  any 
dwelling-house  or  other  place.  it. 

Or  to  send  any  letter  witnout  any  name  sub- 
Boibed  thereto,  or  signed  with  a  fictitious 
name,  demanding  money,  venison,  or  other 
valuable  thing.  ib. 

Or  10  foroibly  rescue  any  person  in  custody  for 
any  of  the  above  ofiences.  ib. 

Or  10  procure,  by  gift  or  promise  of  reward,  any 
person  to  join  in  committing  any  such  unlaw- 
nil  act.  ib. 

BLACK  LEAD. 

By  25  Geo.  2.  c.  10.  to  enter  a  black  lead  mine 
by  force,  and  take  away  wad,  cawke,  or  lead, 
&c.  their  aiders  and  abettors,  shall  be  trans- 
ported for  seven  years,  or  whipped.  170 

BLASPHEMY. 

See  Religion. 

All  blasphemies  against  God,  or  contumelious 
reproaches  of  our  Saviour,  are  offences  at 
common  law,  punishable  by  the  temporal 
judges  with  fine,  imprisonment,  and  innmy. 

368 
BLACK  MAIL. 

^  43  £li2.  c.  13.  whoever,  inhabitii^  near  the 
borders  ofCunUferkmdf  WettmoreUmdy  or  Dur- 
AoM,  shall  take  any  persons  or  goods,  and  im- 
prison them  till  ransom  made,  &c.  &c.  shall 
suffer  death  virithout  clergy.  534 

BOATS. 

The  offence  of  rowing  unlicensed  bumb-boats. 

226  to  236 
BOND. 

m 

See  Usury,  Extortion. 

Stealing  an  obligation  is  not  within  21  Hen.  8. 
c.  7.  156 


Nor  is  th«  stttling  a  bond  felony  bgr  the  eomwftn 
law.  148 

But  by  2  Geo.  2.  c.  25.  the  stealing  of  bonds  and 
certain  other  ckotet  in  action  is  made  such  fe- 
lony as  stealing  the  property  they  secure 
would  be.  195 

The  offence  of  forging  bonds.  302 

Those  who  have  an  equitable  interest  in  a  bond 
may  maintain  another  for  the  recovery  of  it. 

457. 8. 19 

By  7  &  8  WilL  3.  bonds  given  to  procure  the 
return  of  a  member  to  parliament  are  void; 
and  the  giver  thereof  shall  forfeit  £300. 417.  s.  8 

A  bond  by  a  deputy  to  pay  a  certain  sum  at  all 
events,  is  bribery,  and  void.  416 

But  not  a  bond  to  pay  half  the  profits,  or  a  cer- 
tain sum  out  of  me  profits  ot  the  office  for  a 
deputation,  416.  s.  5) 

The  obligee  may  rase  out  hbris9axd  insert  flwrctf, 
without  being  guilw  of  forgery.  264 

To  make  a  bond  for  £500  seem  to  be  abond  for 
£5000,  by  adding  another  cypher,  was  foigeiT 
at  common  law.  »£. 

But  forging  a  bond  containing  a  mere  gift  of 
personal  chattels  is  not  wi^in  5  Elii.  c.  14. 

300.  8.21 
BRAWLING. 

See  Affrays. 

By  5  &  6  Edw.  6.  c.  4.  whoever  shall  hrumlf  S^ 
in  a  church  or  church-yard,  the  ordinary,  on 
proof  by  two  witnesses,  may  suspend  a  layman 
ab  ingreMtu  ecdeusy  and  a  derk  firom  mmitf r»* 
tian,  492.  8.  24 

BREACH  OF  THE  PEACE. 

Seditious  words,  against  religion,  are  indictable^ 
at  tending  to  a  breach  of  ti^e  peace.  358 

In  what  cases  such  homicide  as  happens  in  the 
execution  of  an  unlawfol  action,  where  the 
principal  design  vras  a  breach  of  the  peace, 
shall  be  construed  murder.  101, 102 

An  ineffectual  attack  upon  another  for  the  pur<« 
pose  of  robbing  him,  is  punishable  by  fine  and 
imprisonment  as  a  breach  of  the  peace.  {Su 
Attempt  to  Rob.)  213 

BREACH  OF  TRUST. 

The  cases  in  which  a  breadi  of  trust  is  made 
felony.  153. 155. 160. 

BRIBERY. 

Definition  of  diis  offence  at  common  l^w.     414 

By  12  Rich.  2.  c.  2.  the  great  officers  of  state 
shall  be  sworn  not  to  appoint  any  of  the^ 
kinff's  officers  for  reward.  415 

By  4  Hen.  4.  c.  5.  no  sheriff  shall  let  his  baili- 
wick to  form.  t6. 

By  5  &  6  Edw.  6.  c.  16.  whoever  shall  procure 
an  office  by  bribery  shall  be  disabled  to  hdd, 
&c.  i(.' 

No  office  in  fee  is  vrithin  this  act;  butthe  offices 
of  chancellor,  register,  or  commissary  of  die 
ecclesiastical  courts,  are.  416.  s.  4. 

No  person  once  disabled  can  be  again  restored 
by  any  grant  or  dispensation.        ,     ib,  s.  5. 

A  colourable  bond  by  a  deputy  of  an  office  is 

void;' 


His  abo?e  Hatute  daw  sot  extend  to  the  plan- 
tatioiu.  ib. 

Anciently,  briber;  in  a  Judee  wu  punished  as 
tnuwn  t  and  now  all  brn&eiy  is  lia.ble  to  de- 
pnvatioo,  fine,  and  impriaoniaent        ik.  s.  6. 

Ihe  Stfl  ^  Middkiae  fined  £5000  for  bribery. 
•       ib.t.7. 

Ad  attempt  to  infinence  another  tn  means  ot  a 
tsibe  11  highly  crinunal;  Knd  offering  money 


%  7  8c  a  Will.  3.  c.  T.  all  Kcurities  to  procure 
a  leat  in  p^rliameot  is  Toid ;  and  the  fiviog 
of  such  a  bribe  incurs  a  penalty  of  £300. 

ib.s.  6. 

Bui  if  the  election  i>  void,  no  action  lies  for  this 
penalty.  ib^natii. 

By  2  Geo.  a.  e.  24.  eaudidateR  or  voters  giring 
or  receiving  a  bribe  for  a  vote  at  elections 
forfeit  £500,  Sec.  i&. 

Bnt  if  the  ofiender,  within  twelve  months,  disco- 
ver another  offender,  id  as  Ae  be  convicted, 
fhe  discoverer  not  having  himself  been  pre- 
'  viouilj  convicted,  he  is  indenmilied ;  but  no 
proeecation  shall  be  after  two  yean.     ib.  i.  IQ 

Hkis  statDte  does  not  take  away  the  common- 
law  proceie  Inr  indictment  or  information. 

ib.(lf)A 
But  the  Court  will  not  siant  information,  ex- 
cept on  special  grounds,  till  after  the  two 
years  are  expired.  ib.  i 

And  perhaps  tney  will  remit  sentence  on  a 
dictment  upon  a  recognisance  to  appear  at  the 
end  of  the  two  yean.  '  ib.  (N) 


thettavene,  and  lumiM,  that  the  defendants 
are  bound  to  repair,  but  no  inhabitant  dull  be 
upon  the  jury.  707.  s.  5,  6 

The  isdiotment  muM  allc^  the  kind  of  bridge, 
and  if  the  obligation  arises  from  ttnurt,  it 
mmtstate  where  fie  ^andi  lie-  st.  . 

J  2!  Hen.  8.  c.  5.  the  msiians  are  empowered 
to  inquire,  hear,  and  detenoine  anMmnees  of 
broken  bridges  ia  the  highways,  aod  to  omler 
their  repair.  706.  s.  7 

Where  it  cannot  be  known  who  an  bound  to 
tepeir,  bridges  withoal  i  vKf  or  town  ccrpo* 
rate  shall  be  repaired  by  the  connty;  ifwitmn, 
then  by  the  ci^  or  town;  and  if  the  bri^« 
shall  be  pari  in  one  city  or  oovnty  and  put  m 
aMotding^y. 


BRIDGES. 

Persons  bound  to  repair  them  must  make  them 
of  sufficient  height  and  strength,  according  ' 
the  coarse  of  the  water.  7t 

Hk  repair  trf  bridges  lies  upon  the  county,  u 
less  such  part  as  is  within  a  franchise,  if  there 
be  DO  special  tenures  or  prescriptions  to  the 
eontrary.  ib. 

A  corporation  or  other  person  may  be  liable 
either  by  tenure  or  prescription.  ib.  t.  2 

But  a  man  is  not  bound  to  repair  a  new  bridge 
built  by  himself  for  the  common  good.         i' 

But  'a  tenant   at   will  of  a  house  adjoining 
bridge  is  bound  to  repair  his  house  m.  respect 
of  his  possession.  ib.  (N)  1 

And  if  a  particular  district  bound  to  repair 
kind  of  Widge,  build  another  kind,  of  n 
general  utility,  the  county  shall  repair  it. 

Any  individual  who  is  liable  to  repair  a  bridge 
may  be  made  a  defendant  for  not  repairing, 
and  shall  pay  such  fine  as  shall  be  assessed ; 
but  he  may  nave  a  remedy  over  against  those 
who  are  equally  liable  for  their  contribution, 
ifr.  s.  3 
repaii 


BnMber,  each  shall  repair  the  pbitw 


lie  mode  in  whidi  sj 


s  shall  be  n 


and  levied  for  the  repair  of  bridges, 
manner  in  which  the  justice  may  issue  process, 
&c.  708,709 

How  the  highways  at  the  ends  of  bridges,  within 

the  space  of  300  feet,  shall  be  kept  in  repair. 

7U.S.  18. 

D  private  bridges  are  within  the  ptuview  of  the 

above  act.  ib.  ig 

How  fitr  the  power  of  tha  justices  extends  mader 

■''.  s.  21 


1.23 

Hie  assessment  to  be  made  distinctly  on  each 
inhabitant.  it.  i.  23 

From  which  no  inhabitant  can  claim  any  exemp- 
tion, not  even  by  charter  or  act  of  pariiament. 
712.  s.  24 

It  is  questionable  whether  a  bomogh  which  hath 
no  bridge  be  not  liable  to  contribute  to  th£ 
repair  of  the  county  bridges.  ib.  %.  25 

By  1  Ann.  c.  18.  the  sessions,  upon  any  de- 
cayed bridge  being  presented,  may  levy  a  tax 
for  the  repair.  ii.  s.  26 

All  questioniS  concerning  the  repair  of  hridgee 
shall  be  determined  in  the  county  where  they 
lie.  « 

Except  the  right  of  repair  either  to  private  per- 
sons or  panshes  shall  come  in  quertion.       tfr. 

The  la  Geo.  3.  c.  29.  authoriies  die  levying  the 
county-rate,  and  orders  that  the  repwri  of 
Inidges  shall  be  paid  therefimn.        713.  s.  aT 

Mode  of  obtaining  materia  for  repairs.         714 

BUBBLES. 

To  project  any  schema  by  public  subscr^rtknt, 
to  the  prqudice  of  national  trade,  Sec.  siaular 
to  the  South-Sea  prqect,  incurs  Afmmmwx 
by  6  Geo.  I.e.  18.  Ga<N) 

BULUON.  33 

By  eh  7  Will.  3.  c.  17.  none  shall  cast  ingots 
of  silver,  id  imitation  of  SponiiA  bars,  on  pain 
of  £500.  36 

None  shall,  export  any  molten  silver,  without 
being  marked  at  GoUtmith't  Ball,  and  a  ccr- 
tifioate  from  one  of  (he  wardens,  that  oath  had 
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been  made  by  the  owner  and  one  witness, 
that  the  same  was  lawful  silver^  &c.  38 

All  silver  shipped  without  such  mari^  and  certi- 
ficate may  be  seized  40 

No  broker,  not  a  goldsmith  or  refiner,  shall  buy 
or  sell  any  molten  silver  on  pain  of  six  months 
imprisonment.  41 

By  7  &  8  Will.  3.  c.  19.  no  bullion  shall  be 
shipped  except  certificate  shall  be  obtained 
firom  the  mayor  and  aldermen  of  Londoriy  on 
oath  of  the  owner  and  two  wUnesMct,  that  the 
same  is  foreign  bullion,  &c.  39 

The  certificate  to  be  circumUantiaUy  certified  to 
the  commissioners  of  customs,  before  any 
cocket  shall  be  granted.  40 

On  defJGiult,  the  owner  shall  forfeit  the  bullion, 
and  double  value ;  the  captain  of  the  ship, 
£200,  &c. ;  the  cocket  officer,  £200,  and  loss 
of  office.  t6. 

fiullion  may  be  exported  without  observing  the 
regulations  of  the  above  act,  by  license  from 
the  treasury,  43  Geo.  3.  c.  49.  41 

BURGLARY. 

Is  a  felony  at  common  law,  in  breaking  and  en- 
tering the  mansion-house  of  another  in  the 
night  a»^Am<fnt  to  conmiit  felony  .Ch.  17.  p.  129 

The  word  nocfon^er,  which  is  absolutely  necessary 
in  every  indictment  for  burglary,  is  satisfied  by 
the  degree  of  darkness  which  may  prevent  the 
offender's  &ce  from  being  known.     130.  s.  2. 

There  must  be  both  an  actual  breaking,  and  an 
entry,  to  complete  this  offence ;  for  it  must  be 
IMfrtgU  et  intravU,  which  will  not  be  satis- 
fied, except  in  some  special  cases,  by  the  no- 
tional breaking  impliea  by  law  in  every  tres- 
pass.     .  ib,  s.  3. 

Decision  on  breaking,  &c.  t^.  (N) 

Therefore  if  a  house  be  assaulted,  and  the  owner 
fiing  out  his  money,  it  is  no  burglary.  ib. 

What  breaking  is  sufficient.  ib.  s.  4. 

It  must  be  more  than  that  which  is  supposed  in 
a  common  trespass.  ib. 

An  entrance  by  an  open  door,  or  through  a  hole, 
or  open  window,  IS  not  a  burglary.  131 

But  if  the  thief  had  opened  the  door,  or  the  win- 
dow, or  made  the  hole,  or  had  been  in  the 
house  by  the  owner's  consent,  and  had  un- 
latched a  door  therein,  or  had  gone  down  a 
chimney,  it  is  burglary.  ib. 

Or  if  he  had  assaulted  ibe  house,  vrith  intent  to 
rob,  and  the  owner  had  opened  the  door,  and 
thereupon  he  had  entered,  it  is  burglary,      ib. 

So,  where  divers,  intending  to  rob  a  house, 
knock  at  the  door,  and  by  that  means  obtain 
entrance.  ib. 

So  also,  with  the  same  intent,  to  take  lodgings, 
and  then  to  fall  upon  the  landlord.  ib. 

Or  under  pretence  of  searching  for  felons  to 
obtain  entrance  by  authority  of  a  constable,  ib. 

By  12  Ann.  c.  7.  to  enter  a  house  by  night  or 
day  vfith  a  felonious  intent,  without  breaking 
it,  and  to  break  out  of  it  in  the  night,  is  bur- 
glary. 132 

What  entry  is  sufficient.  ib. 

Hie  least  entry  with  any  part  of  the  body,  as  a 


foot  over  the  threshold,  or  with  an  instiumeBt, 
weapon,  or  a  hand,  or  hook,  or  a  pistol  within 
a  wmdow,  or  to  turn  the  key  of  a  door,  or  to 
lifl  up  a  latch,  are  sufficient  entranon  to  sa- 
tisfy the  word  intraoU.  132 

But  the  thing  with  which  the  entry  is  made, 
must  be  introduced  for  the  purpose  of  con^ 
mitting  the  felony;  and  thermre  where  a 
center  bit  was  used  for  breaking  through  a 
door  which  it  had  actually  perforated,  yet  as 
it  did  not  appear  that  any  hand  or  inslroment 
had  entered  for  the  purpose  of  committing  the 

'    felony,  it  was  held  insufficient.  ib. 

Those  who  watch  on  the  outside  while  otheis 
enter,  are  equally  guilty,  though  they  never 
enter  at  all.  ib. 

So  if  a  servant  who  is  in  the  house  open  the 
doorfelonioutfy  for  the  thief  to  enter,  both  of 
them  are  guilty  of  burglary.  ib. 

In  what  place  burglary  may  be  committed.    133 

Burglary  may  be  committed  by  breaking,  &c. 
houses,  churches,  or  the  gates  of  a  walled 
town ;  and  in  houses,  the  word  mtauionaUt  is 
indispensably  necessary.  i6. 

A  house  wherein  a  man  only  dwells  for  pait  of 
the  year,  or  which  he  has  actually  hired,  but 
not  moved  into ;  or  a  chamber  in  an  inn  of 
court,  or  a  house  hired  by  a  man's  wife  for  her 
separate  residence  without  his  knowledge,  ibr 
it  IS  the  husband's  house ;  are  all  sufficient  to 
satisfy  the  words  domus  manskmaliti.  ib. 

And  all  out-buildings  adjoining  to  the  hoose,  or 
within  the  curtilage,  are  included,         ib.  (N) 

The  indictment  must  lay  it  to  the  hoose  of  the 
lessee  or  first  tenant,  and  not  of  any  of  the 
inmates,  except  they  have  the  entire  posses- 
sion. '  134 

But  a  chamber  of  an  inn  of  court  is  the  house  of 
the  inmate,  because  there  chambers  are  all  as 
several  houses,  &c.  ib. 

If  the  lodging  be  actually  divided  from  the  rest 
of  the  house,  and  have  a  separate  door,  it  is 
certainly  the  house  of  the  lodger.  ib. 

Even  though  there  are  other  inmates,  or  thon^ 
the  landlord  occupy  a  cellar  under  the  same 
roof,  if  he  does  not  sleep  in  the  hoose.         A. 

No  burglary  can  be  committed  by  breaking 
ground  inclosed,  or  a  booth  or  tent.  136 

The  indictment  must  state,  and  the  verdict  find, 
an  intention  to  commit  felony.  a^. 

For  if  the  intent  was  trespass  only,  it  is  no  hor- 
glarv.  tk 

But  where  the  felony  intended  is  made  so  by 
statute,  that  is  sufficient,  tb.  (M) 

In  what  iranner  a  burglary  is  deprived  of  the 
benefit  of  clergy.  ib. 

The  statutes  which  have  been  passed  to  prevent 
this  offence.  137 

BURNING. 

See  Arson. 

To  bum  the  house  of  which  another  is  M  )»•» 
session  is  arson.  Ch.  18.  p.  137 

Any  wood,  underwood,  or  coppice,  &c.  is  fe- 
lony,  6  Geo.  I.e.  16.  325 

By 
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By  9  Geo.'  1.  c.  22.  any  house,  barn,  or  out- 
house, Sec.  is  felony  without  clergy.  141 

By  10  Geo.  2.  c.  32.  any  coal-mine  is  death 
without  clergy.  334 

By  43  Geo.  3.  c.  58.  any  mill,  is  felony  without 
clergy.  139 

By  6  Geo.  1.  c.  23.  assaulting  with  intention  to 
bum  the  garments  of  another  in  the  public 
street,  is  transportation.  114 

By  22  &  23  Car.  2.  c.  11.  &  1  Ann.  c.  9.  to 
burn  any  ship  to  the  prejudice  of  the  owners, 
or  freighters;  and  by  4  Geo.  1.  c.  12.  to  the 
prejudice  of  the  underwriters ;  felony  without 
clergy.  345 

By  12  Geo.  3.  c.  24.  to  bum  the  king's  ships  of 
war,  or  a|iy  of  the  arsenals,  or  the  stores,  8cc. 
therein,  felony  without  clergy.  50 

By  27  Geo.  2.  c.  15.  threatening  by  anonymous 
or  fictitious  letters,  to  bum  houses,  bams,  &c. 
is  felony  without  clergy.  539 

BUOYS. 
J)estroying  ships'  buoys  seven  years  transporta- 
tion. 350 

CAPTAIN. 

If  any  captain,  &c.  shall  wilfully  cast  away, 
bum,  or  otherwise  destroy  his  ship,  to  the 
prejudice  of  the  owners,  the  freighters,  or  the 
underwriters,  he  shall  suffer  death  without 
clergy.  346 

The  penalty  on  the  captain  for  the  unlawful 
transportation  of  wool.  555 

CAPTION. 

The  caption  of  an  indictment  on  the  statutes  of 

forcible  entry,  need  not  shew  that  the  justices 

.had  authority  to  hear  and  determine  felonies 

and  trespasses.  503.  s.  36 

CARDS. 

See  Dice. 

Hie  king's  grant  for  the  sole  making,  importing 

and  selling  of  playing  cards,  is  void,  625.  s.  4 

The  playing  with  them  is,  in  itself,  lawful  and 

innocent.  t6. 

How  hr  gaming  by  cards,  dice,  &c.  is  restrained. 

493 
CARRIERS. 

A  carrier  who  receives  goods  to  carry  to  a  cer- 
tain place,  cannot  be  said  to  steal  them  by 
'  emboding  them  afterwards.  143.  s.  4 

But  if  a  carrier  open  a  package  and  take  out 
part  of  the  ffoods,  with  intentkm  to  steal,  he  is 
guilty  of  felony :  for  he  had  no  possession  of 
such  fart  distinct  from  the  whole.  ib. 

No  earner  shall  travel  on  a  Sumk^.  ^  362 

CATTLE. 

By  22  and  23  Car.  2.  c.  7.  to  destroy  horses, 
sheep,  or  other  cattle,  in  the  night,  is  death  or 
transportation,  in  the  option  of  the  offender, 
and  may  be  tried  by  a  jury  before  three  jus- 
tices of  the  peace.  342 

By  9  Geo.  1.  c.  22.  whoever  shall  kill,  maim  or 
wound  any  cattle,  shall  be  guilty  of  felony 
without  clergy.  343 

A  mare  or  stone  colt  is  within  the  meaning  of 

.    ihe  word  cattle,  ib. 


By  14  Geo.  2.  c.  6.  and  15  Geo.  2.  c.  34.  who- 
ever shall  steal,  or  kill  with  that  intent,  one  or 
more  sheep,  bull,  cow,  ox,  steer,  bullock, 
heifer,  calf,  or  lamb,  but  no  other  cattle  what- 
soever, shall  be  deprived  of  the  benefit  of 
clergy.  198 

The  word  heifer  in  this  act  is  used  in  contradis- 
tinction to  the  word  cow ;  therefore  evidence  of 
the  one  will  not  support  an  indictment  for 
stealing  tlie  other.  »6.  s.  3 

By  37  Hen.  8.  c.  6.  whoever  shall  cut  out  the 
tongue  of  any  tame  beast,  or  of  any  person, 
they  being  alive,  shall  pay  treble  damages,  and 
forfeit  ten  pounds.  341 

Killing  and  wounding  whether  from  malice 
against  the  owner  or  not,  transportation,  &c. 
by  4  Geo.  4.  344 

CEPIT, 

What  will  satisfy  the  word  cepit  in  an  indictment 
of  robbery.  213 

CERTIORARI. 

A  certiorari  from  the  king's  bench,  is  a  tttpene- 
deas  to  restitution  in  a  forcible  entry. 

512.  s.  62 
CHAIRMEN. 

By  9  Ann.  c.  23.  hackney  chairmen  and  coach- 
men are  permitted  to  ply  within  the  bills  of 
mortality  on  a  Sunday,  362 

CHALLENGE. 

If  death  ensues  in  consequence  of  a  challenge,  it 
is  murder.  97 

To  challenge  another,  to  carry  a  challenge,  or  to 
provoke  a  challenge,  is  a  very  high  offence, 
punishable  by  fine  and  imprisonment.  487.  s.  3 

By  9  Ann.  c.  14.  s.  8.  to  challenge  another  on 
account  of  money  won  at  play,  incurs  a  forfei- 
ture of  goods  and  two  years  imprisonment 

CHAMPERTY.. 
See  Maintenance.    Embracery.     Buyino  a 

PRETENDED  TiTLE. 

Champerty  is  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  some  bargain  to  have 
part  of  the  thing  in  dispute.  463 

The  several  opinions  which  have  been  holden  on 
the  nature  of  this  offence.  463  to  466 

CHANCE  MEDLEY. 

See  Manslaughter. 

Homicide  without  malice,  is  tometimet  called 
chance  medley,  which  signifies  killing  on  a 
sudden  quarrel,  or  in  the  commission  <^  an 
unlawful  act.  89 

And  being  without  premeditation  there  can  be 
no  accessaries  before.  89.  s.  1 

Where  the  trespass  of  a  stranger  authorized  by 
the  duty  of  a  gamekeeper,  will  reduce  homi- 
cide to  chance  medley.  86.  s.  8 

CHANCERY. 

The  provisions  of  21  Jac.  1.  c.  3.  respecting 
suits  to  be  relieved  against  monopohet,  ex* 
tends  to  the  court  of  chancery.        627.  natii. 

CHASE. 
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CHASE, 

&C  HUNTSM.     FeSCSS. 


By  6  Geo.  3.  c.  48.  and  19  Geo.  S.  c.  33.  who- 
ever shall  destroy  the  kind  of  trees  therein 
named,  in  any  of  his-  miyesty's  chases,  shall  be 
fined,  &c.  for  the  two  first  offences,  and  trans- 
ported for  the  third.  331 

By  9  Geo.  3.  c.  41.  the  above  act  extends  to 
underwoods,  &c.  and  to  all  the  king's  chases 
within  the  realm.  ib. 

Hie  punishment  of  such  as  shall  destroy  the 
banks,  ditches,  or  fences  of  chases.  626 

CHAPLAIN. 

A  master  may  accompany  his  Ameitk  ck^thtin 
to  retain  Counsel^  or  to  engage  Counsel,  and 
nuy  stand  by  him  at  his  trial  wtthout  being 
guilty  of  maintenance,  fcc.  459.  S.  31 

CHEATS. 

Cheating  consists  in  deinwding  or  endeavooring 
to  defraud  another  of  his  known  right,  by  means 
of  aome  artful  devioe,  contrary  to  the  plain 
rules  of  honesty.  Ch.  23.  p.  318 

•But  an  Imposition  effected  by  means  of  a  bare 
naked  /if,  without  the  interYcntion  of  any  art- 
ful contrivance,  is  not  cheating,  punishable 
criminally.  318.  s.  2 

Instances  given.  319 

Common  dieating  is  punishable  with  fine  and 
imprisonment.  i6.  s.  3 

By  33  Hen.  8.  c.  1 .  whoever  shall  falsely  and 
deceitfully  obtain  the|;oods,  ficc  of  another  by 
colour  and  means  of  any  foise  frvoy  token, 
shall  be  corporally  punishable  in  any  degree 
under  death,  as  pillory,  &c.  319.  s.  4 

The  offence  may  be  tried  at  sessions :  and  the 
justices   may  convene  suspected  offenders. 

320.  s.  5 

Aft  instaace  of  an  offender  being  fined  under  the 
act:  ned  vide  Cok^$ opinion (3  Inst.  123.) that 
ii  cannot  be  done.  t6.  s.  6 

By  62  Geo.  3.  c.  64.  whoever  shall  byJaUe  pre- 
ttnce$  obtain  the  properly  of  another  wUk  tf»- 
t€«t  to  cheat  and  defraud  any  person,  he  shall 
be  publicly  whipped,  or  fined  and  imprisoned, 
or  transported,  as  the  Court  shall  think  fit. 

321 
Cases  on  th«ie  statutes.  321,  322 

By  16  Car.  2.  whoever  shall  »tii  any  sum  or  valu- 
able thing  by  any  fraud  or  in  practice,  shall 
forfeit  treble  value,  &c.  &c.  323 

By  9  Ann.  c.  14.  the  offender  shall  forfeit  five 
times  the  value,  be  deemed  infamous,  and 
suffer  corporal  punishment,  as  in  cases  of  per- 
jury, ib. 

But  ttie  judgment  can  only  be  quod  convicttu  est, 
and  the  £ie  must  be  recovered  by  action,   ib. 

• 

CHEQUER  ROLL. 

By  3  Hen.  7.  c  14.  if  any  of  die  chequer  roll  of 

-    the  king's  household  under  the  slate  of  a  lord, 

make  confederacy  to  destroy  or  murder  the 


king,  or  acay  of  the  twom  eoaBdl,  he  shall  be 
guil^  of  treason.  46.  8.  27 

CHILD. 

A  child  under  the  age  of  seven  years  cannot  be 
punished  for  any  criminal  offence.         2.  (N) 

But  he  may  be  compeUedy  in  a  oavil  action,  to 
make  compensation.  3.  s.  5 

How  far  a  thing  shall  be  Ibrleited  as  a  deodand 
fbr  the  death  of  a  duld.  73 

By  4  &  5  Phil.  &  Manr,  c.  8,  to  allure  cm>  take 
awPLy  a  womaii  chflOy  is  two.  years  imprison* 
ment,  &c.  125 

Stealing  a  child  felony  by  54  Geo.  4.  c.  101. 

123 
CHOSE  IN  ACnON. 

Is  not  willuB  21  Hen*  8.  c.  7.  for  punishing  seiw 
vants  who  steal  the  ||t)o<it  delivered  to  diem  by 
their  masters.  156.  a.  6 

By  15  Geo.  2.  c.  13.*if  any  of  the  servants  of  the 
Bank  shall  embezzle  certain  chotes  in  action 
with  which  they  are  intrusted,  tiiey  shall  be 
guilty,  without  clergy.  160 

By  52  Geo.  3.  c.  25.  the  same  is  inflicted  on 
servants  of  the  Post-office.  164 

By  the  common  law^  a  cko$e  in  action  cannot  be 
the  subject  of  larceny.  148.  s.  45 

But  by  2  Geo.  2.  e.  25.  whoever  shall  steal  cer- 
tain securities  therein  named,  notwithstandii^ 
they  are  termed  in  law  ckosa  in  action^  shaS 
be  guilty  of  felony  of  the  same  nature  and  de- 
gree as  they  would  be  ier  taking  the  money 
thereby  secured.  195 

CHRISTIANIIY. 

Hie  punishment  of  those  who  shall  deny  the 
truth  of  the  christian  religion,  &c.  355 

Publishing  a  book  to  prove  the  king's  goyem- 
ment  antichristian,  &c.  may  be'  alleged  as  an 
overt  act  of  compassing  his  d«9i^.     13.  s.  31 

CHRISTMAS-DAY. 

By  13  Geo.  3.  c.  80.  to  kiU  game,  lie.  en  CMO^ 
wuEt-dny,  incurs  fine,  &c.  363 

CHURCH. 

See  Popery, 

The  puQishment  of  iwthre^pcotft  fbr  being  ab- 
sent firom  churdi  one  Sumdt^ot  ether hoiidayu 

272 

The  forfeiture  of  twenty  pounds  for  being  absent 
a  month.  373 

The  forfeiture  of  twenty  poonda  for  eieiy  month's 
absence  after  conviction.  ib. 

What  forfeiture  of  lands  and  goods  suc|i  offenders 
are  liable  to.  374 

In  what  manner  the  forfeiture  of  the  twelve>pence 
shall  be  recovered.  376 

In  what  manner  the  foifeitore  of  the  twenty 
pounds  shall  be  recovered.  w. 

How  such  forfeitures  maybe  recovered  by  action 
or  informatian  378 

How  an  informer  is  to  proceed.  ib. 

How  the  twenty  pounds  for  absence  after  con- 
viction may  be  recovered.  980 

In 


wtiat  duBbiiities  aaa.  oiuer 

feodera  of  tliis  kind  are  liable 
B;f  what  laeaas  offenders  may  be  disdlaified 

from  forfeitures.  383 

Of  the  ofibnce  of  suSering  abM&ce  frosi  chnnh. 


CHURCHWARDENS. 


384 


Tbey  may  lery  die  ferieitore  of  tvelfe-pence  for 
not  coming  to  cburch.  376 

Iliey  an  excepted  out  of  dw  te«  act  of  35  Car. 
2.  C.  a.  ».  17.  369 

Tbey  may  whip  \>o</i  tor  playing  in  tlie  cbnn^, 
or  pull  off  the  hata  of  those  ifho  revise  to  take 
them  off,  or  may  gently  turn  out  diAnrbeis  of 
divine  serrice,  without  incurring  the  penalties 
of  j  &  6  Ei]vr.  6.  c.  4.  493.  s.  29 

CLERGYMEN. 

By  1  Elii.  c.  3.  clergymen  refusing  to  use 
common  prayer,  or  speaking  in  derogati< 
it,  forfeit  a  year's  profit,  and  suffer  six  months 
imprisonment  for  the  Gnt  offence,  and  depri- 
vation (or  the  second.  366.  s.  i 

Hon  they  m^  be  described  in  a  certihcate  on  i 
Eliz.  c.  1 .  for  refusing  the  oaths.         56.  a.  33 

Are  sufficiently  shewn,  in  an  indictment,  to  be 
in  holy  orders  bg  the  word  cleriau. 

CUPPING. 
See  Com. 

Oippers  of  the  coin  are  not  within  the  statute  of 

Treasons.  20.  s,  55 

By  5  Eliz.  c.  11 .  clipping,  Sic.  any  of  the  monies 

of  this  realm,  or  mreign  money,  suffered  to  be 

current  by  ftroclamotkn,  is  made  high  treason. 

2).  s.  61 

By  16  niz.  c  1.  whoever,^  lucre,  shall  dkai- 

nislv  Ikhten,  &c.  &c.  any  of  the  monies  as 

aforesaid,  shall  be  guil^  of  high  treason,  lose 

goods.  Sec.  fLc.  and  lands  during  life,  but  no 

comiption  of  blood.  it.  s.  62 

Aiders,  oonsenters,  and  abettors,  are  equallv 

guil^.  if. 

CLOTHES. 

Malidoudy  to  destroy  the  garments  of  another 

io  the  public  street  is  transportation.  114 

Dedsioni  on  this  low.  1  If 

COIN. 

Su  High  Tiieason. 

By  25  Edw.  3.  c.  2.  to  counterfeit  the  king's 

money  is  bi^b  treason.  20.  s.  54 

Tboae  irtia  com  the  king's  money  without  autho- 

ri^,  are   piihy  within  this  clause,  whethi 


ittey  utter  i 
So  also  are  the  authoriud  minten,  if  they  ( 
it  of  baser  alloy  than  the  standard. 


%ut  dippeia  are  not  within  thii 

But  to  complete  Ae  ciintej   the  connterfeiting 

most  be  such  as  to  render  the  coin  pus^le. 


And  only  gold  and  silver  oomed  withu  nie 
realm,  tnr  tfie  king's  autfaori^,  ik  "  the  Uafft 
money.  ib.  s.  57 

But  by  1  Mar.  c.  6:  to  coimttiibit  the  gold  or 
silver  coin,  n«t  s/'  tht  rm&n,  made  ourreut  ty 
(OfUMt  of  the  cromi,  or  to  aid  or  abet  therein, 
is  high  treaMO.  il.t.St 

And  by  14  Hit.  c.  3.toconntcr6it  goldorsiiver 
coin,  no*  of  die  realm,  nor  permitted  to  be 
carTen(,orto  aid  or  abet  therein,  Ismisprision 
of  ttcaacm.  ■».  a.  66 

By  5  Elii.  c.  11.clipping,washiiig,  romding,  or 


By  16  Eliz.  c.  1.  to  impair,  diminish,  blsi^, 
scale,  or  tighten,  by  any  art  or  meuu,  for  &*«« 
or  gain,  any  luek  monies,  or  to  aid  or  cmaent 
thereto,  is  fdgh  treason,  with  loss  of  goods  ab- 
sdulefy,  lanas  during  life  only,  bul  no  cormp. 
tion  or  toss  of  dower.  U.  g.  G2 

By  6  at  9  Wilt.  3.  e.  26.  whoever,  except  the 
minters,  shall  tnoke,  Jcc.  any  pnndieon,  coun- 
terpundieon,  matrix,  stamp,  dye,  pattern,  or 
raoiild,  in  or  upon  i^ich  shall  be  made,  or 
which  will  make,  the  fignre,  stamp,  lesem- 
btanoe,  kc.  of  both  or  either  of  Ae  side*  of  any 
current  gdd  or  silver  coin,  shall  be  guilty  of 
high  treason.  it.  s.  68 

Whoever  shall  make  or  roend,  fcc  any  edger,  or 
edging  tool,  instrument,  or  enpne,  not  of  com- 
mon use  in  any  trade,  tint  contrived  for  mark- 
ing the  edges  of  rooney,  with  sudi  letters  or 
grainings  as  those  on  money  coined  in  tlie 
mint,  shall  be  guilty  of  high  treason.  33 

Wtioever  shall  make  or  mend,  lie.  any  pr^  in 

coinage,  or  any  catting  et^^ine,  far  mddng 

blanks,  by  force  of  a  screw,  o«t  of  lattsd  bars 

of  gold  or  silver,  ilkall  be  guilty  of  high  treason. 

it. 

WhoeveTBliBlt  fauwinj^have  raysnchponctieoli. 


lie  words  "  patten  or  motdd"  are  omitted  m 

the  above  clause ;  but  it  has  been  determined, 
that  they  are  comprised  in  the  words  "  tool  or 


It  is  also 


24 


t  if  the  tianf  of  tlie 
luiu  IK  uiipressed  or  ftmood  in,  or  upon  any 
of  the  instruments  enumerated  in  the  act,  it  is 
immaterial  wltetber  it  be  laid  in  the  indictment 
as  an  instrument  on  which  the  resemblance  of 
the  coin  is  made,  or  an  instrument  which  will 
make  the  resemblance.  But  it  is  batter  to  lay 
the  &ct  according  to  the  statute.  33 

Counsellors,  procurers,  aideia,  &o.  are  within 
this  act,  but  no  corruption  of  blood  or  lost  of 
dower  rinU  ensoe.  34 

By 
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By  7  Ann.  e.  25.  proflccutions  upon  the  above 
statute,  for  making,  &c.the  tools  or  instruments 
therein  prohibited,  or  for  milling  the  edges  of 
money,  shall  be  commenced  within  six  months. 

23 

fiy  8  &  9  Will.  3.  c.  26.  s.  2.  to  oouTey  or  assist 
in  conveying  any  coining  tools  out  of  the  mint, 
is  high  treason.  24 

Or  to  mark  the  edges  of  any  of  the  current  dimi- 
nished, or  counterfeit  coin  of  the  kingdom, 
with  the  totiai  letters  or  grainings,  or  to  counsel 
or  assist  therein,  is  high  treason.  25 

Whoever  shall  colour,  gild,  or  case  over,  with 
gold  or  silver,  or  with  any  wash,  or  materials 
producing  the  colour  of  gold  or  silver,  any  of 
the  current  coin,  or  blanks  of  base  metal  of  a 
fit  stse  to  be  coined  into  counterfeited  milled 
money,  or  shall  aid  or  abet  therein,  are  de- 
clared guilty  of  high  treason.  ib. 

It  has  been  adjudged  immaterial  whether  the 
colouring  be  oar/  on,  or  made  to  ari$e  out  of 
the  subject  coloured.  A. 

By  15  Geo.  2.  c.  28.  to  wash,  gild,  or  colour,  or 
to  add  to,  or  alter  the  impression  of  any  shil- 
ling or  sixpence  real  or  counterfeited,  with  in- 
tent to  make  them  resemble  either  a  guinea  or 
half  guinea,  is  high  treason.  26 

So  also  to  file,  alter,  wash,  or  colour  any  half- 
penny or  fiuthing  with  intent  to  make  them 
respectively  resemble  either  a  shilling  or  a  six- 
pence, is  high  treason.  ib. 

Counsellors,  aiders,  abettors  and  procurers  are 
within  this  statute.  ib. 

By  1  &  2  Ph.  &.Mary,  c.  11.  to  bring  into  the 
realm  money,  counterfeit  to  foreign  coin  cur- 
rent here,  is  high  treason.  ib. 

The  party  bringing  must  know  it  to  be  &lse. 

ib.  s.  86 

It  must  be  from  a  foreign  nation,  and  not  from 
any  place  subject  to  the  BrUith  throne.       ib. 

The  bare  uttering  is  not  within  these  statutes.  27 

By  ancient  statute,  a  suspected  person  may  be 
arrested  for  having  false  money.  ib.  s.  88 

And  qtuarty  if  the  money  need  to  be  actually 
merchandised  with,  or  paid  away.  27 

Hie  standard  of  coin  is  2  car.  copper  to  22  car. 
of  gold,  18  dwts.  copper  to  11  oz.  2.  dwts.  of 
silver.  43 

The  standard  can  only  be  altered  by  parliament. 

ib. 

By  15  Geo.  2.  c.  28.  knowingly  to  utter  any  false 
or  counterfeit  money  incurs,  for  the  first 
offence,  six  months  imprisonment  and  surety 
for  six  months  more.  For  the  second  offence, 
two  years  imprisonment  and  surety  for  two 
years.    The  third  offence  is  death.  44 

To  tender  in  payment  any  nich  money  twice 
within  ten  days,  or  to  have  one  or  more  pieces 
thereof  in  custody,  besides  what  is  tenciered, 
is,  for  the  first  offence,  two  years  imprison- 
ment and  two  years  security.  The  second  of- 
fence is  death  without  clergy.  45 

The  prosecution  must  be  within  six  months,    ib. 

To  coin  or  counterfeit  a  halfpenny  or  farthing  is 
felony."  46 

To  buy,  sell,  take,  receive,  pay  or  take  off  any 
counterfeit  copper  money  not  cut  in  pieces,  at 


a  lower  rate  or  value  than  it  imports  to  be  oi^ 
or  was  counterfeited  for,  is  felony.  44 

By  13  Eliz.  c.  2.  those  who  forge  foreign  coin 
not  current  here,  their  aiders,  &c.  are  guilty 
of  misprision  of  treason.  61.  s.  T 

COMMON-COUNCII^MAN. 

Is  within  the  corporation  act  of  13  Car.  2. 

367.  s.  1 

COMMGN-LAW  COURTS. 

Have  no  cognisance  of  mere  heresy;  but  if  die 
consequences  of  it  become  ii^rious  to  the 
public  peace,  the  offender  may  be  indicted, 

354 

They  may  incidentally  take  cognizance  of  heresy, 
in  judging  of  offences  ordained  by  statute. 

ib.  s.  7 

On  a  quare  intpeditf  if  the  cause  be  heresy,  the 
bishop  must  specify  it  particularly,  that  the 
temporal  court  may  direct  the  jury  accordingly. 

t^. 

But  a  person  aggrieved  for  heresy  in  a  spiritual 
court,  cannot  move  for  a  prohibition.  355.  s.  9 

To  draw  any  out  of  the  realm,  in  plea,  which 
belongs  to  the  common  law  courts,  or  to  sue 
in  other  courts  to  defeat  the  judgment  given 
there,  iacuxs  pramunire.  53.  s.  14,  15 

COMMON-PRAYER. 

The  first  establishment  of  it.  365 

By  1  £liz.  c.  2.  ministers  neglecting  to  use  it, 
or  speaking  in  derogation  of  it,  forfeit  one 
year  s  profit,  and  suffer  six  montiis  imprison- 
ment for  the  first  offence,  and  deprivation  for 
the  second.  366.  s.  2 

Clergymen  without'  a  cure  are  within  this  acL 

ib.  s.  3 

In  an  indictment,  the  word  eUrieus  is  sufficient 
to  shew  they  are  within  holy  orders.  ib. 

How  the  indictment  must  allege  the  offence. 

ib.  s.  4 

This  statute  does  not  restrain  the  spiritual  court 
from  proceeding  against  offenders,  as  disturb- 
ers of^  the  unity  and  peace  of  the  church,  &c. 

ib.  s.  5 

Also  by  1  Eliz.  c.  2.  to  detract  the  said  book  in 
plays,  songs,  &c.  or  to  procure  a  minister  to 
alter  the  form,  or  to  let  any  other  minister  say 
a  different  form  of  prayer,  is  a  forfeiture  of  100 
marks,  or  six  montns  imprisonment  for  the  first 
offence,  400  marks,  or  twelve  months  impri- 
sonment, for  the  second  if  not  paid  in  six 
weeks,  and  for  the  third,  loss  of  goods  and  im- 
prisonment for  life.  ib.  s.  9 

Quare  whether  the  imprisonment  shall  ensue  if 
the  offender  die  without  paying  the  penalty 
within  six  weeks.  367.  s.  7 

COMPUTATION. 

A  month  shall  be  computed  by  the  number  of 
days,  allowing  28  days  to  each,  according  to 
the  common  rule,  where  a  month  is  genenlly 
spoken  of.  374.  s.  11 

How  miles  shall  be  computed.  303.  s.  15 

In 


Ad  Msurance  for  payment  of  money  with  interest, 

(ball  be  computed  by  cftlendai  montbs,  for 

otherwise  it  would  be  usury.  630.  ».  S4 

CONCEALMENT. 

pHMniring  the  coucealment  of  , 


fekmy,  whether  I^ 
it  miapriwon. 

By  3  Edw.  1.  c.  9.  sheriff,  coroner,  ot  baili 
Ice.  who  shall  conceal,  consent,  or  procure 
conceal  the  felonies  done  in  their  liberties,  shall 
be  fined  and  imprisoned  at  the  king's  pleasure. 
it.  s.  3 

By  3  Hen.  7.  c  1.  justices  may  summon  a  jury 
to  inquire  of  the  concealments  made  by  other 
inquests,  &c. 

CONIES, 

In  a  forest,  chase,  or  warren,  not  the  subject  of 
larceny  at  common  law.  14S.  s.  40 

To  steal  conies  is  felony.  174  to  179 

CONFORMITV. 

Hie  offence  in  accepting  or  holding  an  o£Gce 
without  due  conformity  to  the  church,         367 

Non-coofbrmity  in  officers  consists  in  not  receiv- 
ing the  sacrament,  and  in  attending  other  wor- 
ship than  the  church.  ■£. 

The  offence  of  teaching  school  without  confitrmity 
to  the  church.  371 

For  nonHxinibrmily  of  papists,  £lc.  eide  Cbitrcb, 

DlSSEKTEBS. 

CONTEMPTS. 


Conapirat^,  upon  the  statute,  must  be  both  falstt 

and  maUcioui.  448.  t.  T 

Hierefbre,  if  the  defendants  in  a  writ  of  consra- 

prove  a  probable  cause,  they  shall  D» 

d.  ib.  s.  7 

cannot  be  guilty  of  conspiracy  upon 

the'  statute.  ib.  s.  S 

Tbereibre  husband  and  wife  cannot  be  indicted 

alone,  for  they  ai«  but  one;  and  the  acquittal 

of  all  but  one  is  an  acquittal  of  all.  449 

But  an  action  on  the  case,  in  the  nature  of  a 

writofcoiupicaey,may  be  broi^t  against  one 

And  if  brought  gainst  sereral,  and  all  bvt  one 
be  acquitted,  yetjudgment  maybe  given  against 

,  consfHrator  convicted  at  the  suit  of  the  party, 
shall  pay  dainties,  and  have  fine  and  impri- 
sonment, it.  s.  9 
When  at  the  suit  of  the  king,  the  vUlatunu  judg- 
ment was  formerly  given.  H. 
Conspiracy  with  oaths  of  secrecy.  See.            449 

CONSTABLE. 

Constables  are  not  wilhin  the  test  act,  25  Car. 

3es 

CONTINGENCY. 

How  &r  a  person  who  has  only  a  contingent  ii^ 

terest,  may  maintain  another  in  a  suit  on  the 

subject  of  which  the  contingency  is  tovpeiate. 


Of 


the  kii^s  palace. 
EonteropU  gainst  the  king's  prerogative 
">mampls  against  the  king's  person  and  go- 


OfEonte 


Of  eonUmpts  against  the  king's  title. 

Of  tbe  contempt  in  refusing  to  take  the  oaths  re- 
quired by  law  for  the  support  of  the  king's 
govemmenl.  68 

CONSPIRACY. 

A  definition  of  conspirat^.  444 

Barely  to  conspire  to  indict  another  maliciously, 
whether  any  thing  be  done  in  prosecutioi  ' 
tucb  intent,  or  not,  is  conspiracy.         it.  i 

lo  an  action  for,  a  malicious  prosecution,  the 
plaintiff  must  shew  that  Ihe  original  suit  is  at 
an  end.  446.  mXii 

It  is  safest  to  form  an  indictment  at  common  law, 
for  a  malicious  accusation.  ib. 

And  for  this  offence  a  man  may  be  not  only 
sentenced  to  the  pillory,  but  branded,      ii. 

At  common  law,  all  confederacies,  wroi^fuliy  to 
prejudice  a  third  person,  are  criminal.         ib. 

Hie  insufficiency  of  the  indictment,  want  of  Juris- 
diction in  lhecourt,or  the  improbal)ility  ofi 
juring  the  defendant,  is  no  justification  in  cc 
spiracy  for  a  malicious  prosecution.    446.  s 

Nor  is  it  an^  plea,  that  the  party  only  intended 

.  to  give  evidence  in  the  regular  and  legal  course 
ofjnstice.  44* 

But  no  juror  is  liable  lo  any  prosecution, 
^>ect  to  any  verdict  given  by  him,  either  upon 
a  grand  or  petit  Jury. 


CONVENTICLES. 


«T  . 


Established  for  diffusing  heretical  tenets  can  only 
become  the  subject  of  indictment  at  common 
law,  when  they  raise  tactions  which  may  tend 
to  disturb  the  public  peace.  354 

Disturbers  of  licensed  courenticles  are  directed 
be  punished  in  a  summary  waif.  411 

Tlie  king's  bench  will  grant  an  information  for 
disturbing  protestant  dissenters  conventiclei. 

By  1  Mary,  s.  3.  c.   3.   certain  distuibei*   of 

Ucensed  conventicles  are  directed  to  be  punished 

in  a  summary  nay.  493.  a.  30 

CONVICTION. 

Sm  HeB£BT. 

It  is  always  implied  by  law,  that  there  roust  be 
a  conviction  before  punishment.  373 

L  conviction  is  of  no  effect  unless  judgment  b« 
given  thereon.  374 

L.  parh  has  no  remedy  against  an  insuffident 
conviction  but  to  move  it  into  the  superior 
court,  and  quash  it,  37T.  s.  23 

What  conviction  will  be  sufficient  for  absenting 
from  church.  .   w. 

How  bz  a  conviction  may  be  pleaded  in  bar  to 
a  subaequent  prosecution.  '  380.  s.  39 

An  additional  punishment  for  a  second  offence 
can  never  be  inflicted,  unless  there  has  been 
a  previous  conviction  for  the  first  offence-  73. 


Convict  in 


;,  how  to  be  dealt  w 
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CONVOCAIIOM. 

Ths  oonvooiiioii'  uuLf-  d6diV6  iHuit>opioioiM  ftve 
Iterelical;  but  cannot  oonTict  %  heietie.  54. 

s.  3 
COPYHOLD. 

Not  liable  to  be  seized  for  recusancy.  375.  s.  18 

CORONATION  OATH. 

To  charge  the  king  with  a  breach  of  his  corona- 
tion oath,  is  a  contempt  against  his  person.  66 

CORONER. 
Su  DsODANSy  Inquuitxok. 

Thir&can  be  no  forfeiture  as  a  dtodandf  nor  can 
•any  thi^g  be  seiaed  a»  such^  till  it  be  found  by 
•the  coroner's  inquest  to  have  caused  a  sum's 
dealh.  76.  s.  8 

Bat  after  the  coroner  has  made  his  inquisition, 
•which  ought  to  find  the  value,  the  sheriff  is 
aniwecable  for  it,  and  may  levy  for  it  on  the 
.  town  wAere  UftiL  ti. 

if  the  coroner  neglect  to  make  an  inquest,  it 
cannot  be  taken  by  the  grand  jury.       t^.  (N) 

When  taken  by  the  coroner,  it  may  be  moved 
and  travecsed.  i^. 

Ibe  personal  estate  of  ^^felo  dt  se  is  not  vested 
in  the  king  until  the  coroner  has  taken  his  in- 
quest. 78.  s.  9 

Suoi  inquisitions  ought  lo  be  by  the  oeroner 
super  vuum  earpority  if  the  body  can  be  found. 

79.  s.  11 

And  it  b  said  ihii  kimd  of  inquisition  cannot  be 
tcavened*  ib. 

TStt  coroner  has  only  authority  it^^er  vtniM  ear- 
|wrti,.and  if  Uie  body  cannot  be  found,  the  in- 
quisition may  be  taken  by  the  king's  boich, 
or  by  a  justice  of  the  peace.  79.  s.  12 

And  their  inquisition  may  be  traversed.  t6. 

Ihe  manner  m  which  their  inquisitions  oi^t  to 
find  the  fact.  ib.  s.  13, 14 

If  they  be  full  in  substance,  the  coroner  may  be 
aerved  with  a  rule  to  amend  defect  of  form.  t3. 

CORPORATION. 

Must  repair  their  own  bridges.  708 

Aggregate,  may  be  bound  to  repair  bridges, 

^dier  by  spe^nal  tenure. or  prescription.  7Q6. 

s.  2 
May  be  compelled  to  repair  highways  by  force 

of  a  general  prescription.  699.  s.  8 

CORN. 

Ponishment  for  selling  ooni  otherwise  than  by 
the  Winchester  bushel.  651 

CORRUPTION  OF  BLOOD 
Abolished  except  in  high  treason,  petit  treason, 
and  murder.  73 

COSTS. 

By  5  Eliz.  c.  14.  the  defj^ndant  convicted  of 
foigery  shall  pay  double  costs.  '       299 

COTTONS. 

Punishment  for  destroying  cotton  looms.      337 

By  51  Geo.  3.  c.  41.  to  steal  cottons  from 

bleaching  or  printing  grounds,  liable  to  be 

transporUd  for  life  or  less  punishmoit.     206 


COVENTRY  ACT. 
fte'HAiir. 

^y  22  k  23  Car.  2.  c.  1.  whoew.diallylnrlyi^f 

in  wait,  disable  the  tongue,  put  out  the  ey^ 
slit  the  nose,  cut  off  the  lip,  or  any  Kmb  or 
member  of  another  with  intent  toinatm  or  die* 
figure,  he,  his  aider,  Ice.  shall  siAr  death  with- 
out clergy.  lOS 
Constructions  on  this  act.                              10^ 

COUNTY. 

Murders  done  out  of  the  realm  may  be  tried,  by 
special  commission,  in  any  county.    93.  s.  1 1 

By  27  Hen.  8.  c.  4.  and  28  Hen.  8.  c  15.  a 
murder  done  at  sea  may  be  tried  in  any  county. 

tic  a.  19 

By  2  Geo.  2.  c.  21.  principals  and  accessaries  to 
a  murder,  where  tne  stroke.  Sec.  is  at  sea,  and 
the  death  on  land,  or  I  eamenoy  may  be  tried 
in  the  county  where  either  the  death  or  stroko 
shall  be.  94 

By  2  Ic  3  £dw.  6.  c.  24.  a  wound  in  one  county 
and  tiie  death  in  another,  ahtll  be  tried  in  tfhe 
county  where  the  death  AaiSX  happen.  94.  a.  13 

By  26  Hen.  8.  c.  6.  a  murder  in  WuUt  may  be 
tried  in  the  next  a^joinijqp  EngtUk  county.  94. 

a.  14 

But  appeals  must  be  brought  in  die  proper 
county.    (Sed  tide  2  Geo.  2.  c.  21 .)  il. 

Larceny  in  one  county,  and  the  goods 
into  another  county,  the  offender  may  be 
dieted  in  either.  ^51 

But  in  a  robbery  at  sea,  diepirate  cannot  be  in- 
dicted in  the  county  to  wnich  he  carries  Hie 
goods  taken.  i^. 

By  13  Geo.  3.  c.  31.  laneny  in  Sutkmd  nay  be 
tried  in  any  ooonty  where  the  gooda  are  fauid 
Ice.  and  ^  eonaerto.  151.  a.  St 

Whidk  shall  be  considered  as  the  neat  aiijeMing 
English  county  to  Wniee.  349.  a.  6 

COVERTURE. 

The  coverture  of  a  woman  protects  her  finmi 
punishment  for  committing  bare  thefts  in  com- 
pany with  or  by  coercion  of  her  husband.  4. 

(N)7 

It  also  protects  her  from  being  an  accessary  in 
felony  by  receiving  her  guilty  husband.  4.  s.  10 

But  coverture  will  not  protect  a  wife  for  a  liieft 
committed  of  her  own  voluntary  act,  <cc.  4. 

a.11 

Nor  for  receiving  stolen  gooda  wi^outher-hna- 
band's  privity.  4.  (N)  7. 

And  in  generai,  coverture  is  no  pwiteuiun  for 
any  onence  nei  eepitaly  against  the  rmtiiaB 
law  or  statute.  5.  a.  13 

A  wife  cannot  commit  laieenv  of  the  gooda  ef 
her  husband,  by  reason  of  me  coverture.  147* 

CRIMES. 
What  person  may  be  guilty  of  them.  1 

CUCKING  STOOL. 
Sometimes  called  '<  Duckii«  Stool,"  the  nsaal 
punishment  iat  a  eonumm  tcM,  69S 

CURSING. 
The  otkwx  of  'pfofose  eonnig  and  swaamig. 

308,364 
I  .  CVmRG 
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CUTITNO 
And  ftabbbfi^wilH  intent  to  muidexy  Sec.      112 

DAMAGES. 

IVe  double  damages  given  by  5  Eliz.  c.  4.  for 
forging  a  release  of  an  obligation^  &c.  shall  be 
governed  by  the  penalty.  301.  s.  24 

DEBATING. 

By  21  Geo.  3.  c.  49.  all  bouses  for  publicly  de- 
-  bating,  &c.  on  any  part  of  the  Lord's-day,  to 
whidi  persons  shall  be  admitted  for  monOT, 
'  or  by  diaiging  an  mnwnal  price  for  refresh- 
taanisf  kc,  shdl  be  deemed  a  disorderly  house, 
and  the  keeper,  master,  and  director  thereof, 
subject  to  fine  and  imprisonment.  361 

DEBTORS. 

Insolvent  may  be  brought  to  the  quarter-sessions 
and  obliged  to  deliver  a  schedule  of  their 
estate  and  effects,  and  for  penury  therein,  or 
on  refusing,  for  40.  days,  to  deliver  such  sche- 
dule, guilty  of  felony  without  clergy.         588 

DECEIT. 

See  Cheat. 

DECIES  TANTOM. 

By  38  Edw.  3.  c.  12.  if  any  juror  take  bribe  to 
give  his  verdict,  he  shaU  pay  ten  time$  oi  imtck 
as  he  hath  taken,  half  to  any  who  will  sue  for 
the  same  as  directed  by  34  Edw.  3.  c.  8.  468 

Pleas  and  proceedings  on  decia  tanhim.  468, 470 

DEER. 

Bf  the  common  law,  deer,  firm  uuturef  and 
lOving  at  laige,  are  not  the  subject  of  laroeny. 

149 

But  if  shut  up  in  a  house,  or  even  inclosed  in  a 
park  in  sucn  a  manner  as  the  owner  may  re- 
take them  whenever  he  pleases,  felony  may  be 
committed  bv  taking  them.  tb. 

The  oflfenoe  of  deer^stealing,  as  created  by  statute, 
described.  179  to  190 

DEODANDS. 

9he  law  relating  to  casual  death  and  deodands. 

74-  76 
DEPUTY. 

A  bond  by  a  depoty  of  an  office  to  pay  a  certain 
man,  ait  all  events,  is  bribery:  but  a  bond  to 

£y  half  the  profits,  or  a  certain  sum  out  of 
s  profits  of  an  office,  for  adeputation,  is  not. 

416 
DEROGATION. 

Tb  derogate  firom  the  king's  common-law  courts 
is  jwtfttwiire.  53.  t .  1 4 

DESERTION. 

Xlie  offence  of  deserting  firom  the  king's  armies 

48,49 

DEPBIVATIPN. 

S$e  Spimtuak  Cbuns. 

Ministeis  o£fending  agtinst  the  1  Eliz.  c.  2.  le- 
'spetHing  die  use  of  the  common-prayer,  may 


be  deprived  by  the  spirifoal  conit  for  the  itk 

866.  €.6 


324 


DESTROYING  DYKES. 
The  offence  of  destroying  dykes. 

DICE. 

Playing  with  fidse  dice  is  an  indictable  ofience. 

318 

It  is  punishable  with  tn/omy,  fine,  and  imprison- 
ment. 319.  s.  3 

By  16  Car.  2.  e.  7.  if  any  person  shall  defraud 
another  by  playing  at  £ce,  &c.  orbybettinf 
on  the  side  of  such  as  do  play,  he  shall  forfeit 


r  by  playing 
side  of  such 
treble  what  is  won.  323 

By  9  Ann.  c.  14.  he  shall  forfeit  five  times  thf 
value,  be  deemed  infiimousy  and  suffer  as  in 
cases  of  perjury.  ib. 

How  for  gamifig  with  tUee  is  restrained  by  sta- 
tute. 727 
DISCOVERY. 

What  discoveiY  will  indemnify  against  the  pe^- 
nalty  for  bribery  at  elections.  417  no^ 

DISnOURING, 
Su  Maim. 

Cutting  off  the  ear,  nose,  or  the  like,  of  anotfier, 
are  not  maims  by  the  common  law,  becanse 
they  do  not  weaken,  but  only  dUfigure  the 
party.  107 

By  22  Sb  23  Car.  2.  c.  1.  whoever  shall,  by  tying 
in  wait,  cut  out  or  disable  the  tongue,  8cc.  or 
any.limb  or  member  of  another  witti  inieni  to 
maim  or  tMgnre  km,  his  aiders,  abettors.  Ice. 
sfaall  be  guu^  of  felony  smu  clergy.  108 

DISPENSATION. 

No  dbpensation  whatsoever  shall  restore  an  of« 
fender  against  5  i^  6  Edw.  6.  c.  16.  to  a  ca* 

gieity  to  hdd  the  office  he  has  contracted 
r.  416.  s.  5 

DISSEISIN. 

See  FonciBLB  Entry. 

It  is  fetal  to  an  indictment  of  forcible  entry  to 
allege  a  liitiemnof  such  estates  of  which  aper- 
son  cannot  be  disseised,  as  a  lease  for  yean^  a 
copyhold,  &c.  535.  s.  39 

So  also  if  it  state  the  disseisin  to  be  of  land  ml- 
tuncetadkueeMttensUbenantenementnmL^ 
4«.  ib: 

BmI  guarey  if  this  repugnancy  may  not  be  ^ 
conciled  bv  intending  that  the  disseisee  midit 
re-enter  after  the  dissdain  and  bdbre  the  m- 
dictMit  566.  8.  39^ 

In  whal  manner  the  t&ne  and  plaee  of  the  dis- 
seisin, in  forcible  entiy,  are  sviffidently  set 
forth.  506.509 

DISSENTERS. 

Dissenters  taking  the  oaths  directed  by  30  Car 
2.  are  not  within  23  Eliz.  c.  1.  372 

Protestant  dissenters  exempted  by  the  toleration 
act  from  all  penal  laws  relating  to  religion,  «x* 
cent  25  Car.  2.  c.  2.  and  30  Car.  2.  c.  1.  pro- 
vided they  take  the  oaths,  fce.  And  attend  a  re- 
gistered place  of  worship,  &c.  404- 
3  n  2  How 
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How  for  the  law  ftiTours  disseaten,  and  how*  the 
act  of  toleration  is  to  be  construed. .  ^^10^  4U 

DIVORCE.    - 

* 

Persons  divorced  d  viiiculo  matrimonii,  or  even 
it  mentd  ei  thoro  cautA  aduUerii  vel  savitia  may 
many  again  without  incurring  the  penalties  of 
bigamy  by  1  Jac.  1.  c.  11.  686.  s.  5 

And  for  this  purpose  the  word  "  separamui^ 
without  the  wora  ''  droortiamtu^'  in  the  sen- 
tence will  be  sufficients  ib. 

DOGS. 

It  is  no  felony  at  common  law  to  steal  dogs, 
because  they  are  things  of  a  base  nature. 

149.  s.  36 

But  by  10  Geo.  3.  c.  18.  whoever  shall  steal 
dogs  from  the  owner,  or  from  any  person  in- 

•   trusted  with  them  by  him,  or  shaU  knowingly 

;  buy,  sell,  receive,  harbour,  or  detain  stolen 
ilogs,  or  shall  have  the  skin  thereof  in  his  cus- 
tody, is  liable  to  certain  pecuniary  penalties, 

.    &c.  149 

DOORS. 

Hie  constable  may  break  open  doors  to  suppress 
an  affray,  and  if  the  offenders  fly  and  take  re- 
fuge in  a  house,  he  may  break  open  the  doors 
to  apprehend  them.  490.  s.  16 

DOVE  COTE. 

A  dove  cote,  either  erected  by  the  lord  or  his 
tenant,  is  not  a  common  nuisance.     693.  s.  8 

It  may  be  justified  by  prescription.  ib. 

It  is  demandable  in  a  precipe  before  any  land 
whatsoever  which  is  not  built  upon.  ib. 

tlie  owner  of  a  dove  cote  may  justify  taking  an- 
other's faiawk  flying  at  his  pigeons.  694 

But  a  tenant  is.  liable  to  an  action  on  the  case, 

.  for  building  a  dove  cote  without  license  from 
the  lord.  ib. 

But  by  1  Jac.  1.  c.  27.  and  2  Geo.  3.  c.  29*  the 
keepiqg  pigeons  as  therein  prohibited,  is 


nuisance.  694.  N. 

DOWER, 

Hie  wife  of  a  felo  de  se  is  not  barred  from  her 

dower  by  the  felony  of  her  huslmnd.    78.  s.  8 

A  title  to  dower  from  a  house  of  which  a  wife  is 

trustee,  is  not  a  sufficient  possession  to  avoid 

the  guilt  of  arson,  if  she  set  fire  to  it  during 

'  the  term  of  her  lessee.  139.  s.  12 

A  statute  which  saves  corraption  of  blood,  or 

*  landy  to  the  heir,  impliedly  saves  the  wife's 

dower.  »  73.  s.  11 

DRUNKENNESS. 

A  voluntary  drunkard  shall  be  punished  for  the 
.  crimes  committed  during  his  intoxication,  as 
much  as  if  he  were  sober. .  3.  s.  6 

9y  4  Jac.  1.  c.  5.  the  offence  of  drunkenness  in- 
curs a  penalty  of  5t.  to  the  poor.      365.- s.  30 

DUEL. 

See  Challenge.    Affkay. 

If  two  persons  meet  and  fight  in  cool  blood  upon 
.  a  precedent  quarrel,  and  one  is  killed,  the 
.  other  is  guihy  of  murder.  96.  s.  21 

And  it  is  no  excuse  that  thedeceased  struck  first ; 


or  that  the  killer  Jifld  often  declined  to  moethiB ; 
and  was  only  prevailed  upon  by  his  impartn- 

-  nity  ;  or  thathe  only  intended  to  vindicate  his 
reputation;  or  that  he  only  meant  to  disarm 
his  adversary.  96.  s.  21 

So,  if  two  quarrel  and  s^point  a  distant  tinie  to 
fight,  as  from  night  to  morning,  or  firom  morn- 
ing to  the  afternoon,  it  may  reasonably  be  pre- 
sumed the  blood  was  cooled  in  the  interval. 

tft. 

And  the  sain'e  construction  shall  be  made  iipoa 
a  sudden  quarrel,  if  it  appear  fhat  eitber  of 
the  parties  was  master  of  hb  temper  at  the 
time.  Sb. 

And  not  only  the  principals,  but  the  second  to 
the  killer  also,  is  guilty  of  murder.       97.  s.  31 

But  it  seems  that  the  second  to  the  person  IdHed 
should  yet  be  involved  in  his  guilt  98 

DUCKING  STOOL. 

A  common  scold  is  punishable  by  the  ducking 
stool.  695 

EAR. 

Cutting  off  a  man*s  ear  is  not  mayhem  by  the 
common  law.  107.  s.  2 

But  by  22  and  23  Car.  2.  c.  1.  if  done  whh  in- 
tent to  maim  or  disfigure  the  person,  it  is  fe- 
lony without  clergy.  108 

EASEMENT. 

An  easement,  as  a  right  of  way,  or  the  tike,  is 
not  that  sort  of  possession  which  is  wilhin  the 
statutes  against  forcible  entries.        509.  a.  31 

EAVES-DROPPERS.      . 

Eaves-droppers  are '  such  as  listen  under  win- 
dows, or  thft  eaves  of  a  house,  to  hearken  after 
discdUrse,  and  thereupon  to  frame  slaadeiocH 
and  mischievous  tales  to  the  common  dqi- 
sance;  and  are  presentable  at  the  leefs,  in- 
dictable at  sessions,  and  punidiable  by  fine  and 
finding  surety  for  good  behaviour.  €94 


ECCLESIASTICAL. 

A  force  done  to  ecclesiastical  possessiona,  as 

churches,  vicarage  houses,  &c.  is  as  mncli 

•  within  the  statutes  against  forcible  entriea  as  if 

it  were  done  to  any  temporal  inberitanoe. 

302. 1.  31 

So  also  it  is  saved  by  5  Elix.  c.  9.  against  per> 
jury  an^  subornation.  437.  s.  15 

The  5  Eliz.  c.  14.  against  forging  deeds,  wills, 
&c.  shall  not  extend  to  any  ofl^^er  of  tbe  ec- 
clesiastical court  who  shall  oflScially  act  bis 
name  to  any  such  writing,  &c.  299.  s.  15 

The  offices  of  chancellor,  register,  and  commis- 
sary in  ecclesiaatical  courts  aiewitbin  5  and  6 
Edw.  6.  c.  16.  against  buying  offieea. .      414 

A  suit  in  the  ecdMiasticaloottrtb not  within  tbe 
statutes  against  maintenance. . 


EDUCATION. 

.  See  ScsooLS. 

By  1  Jac.  1.  c.  4.  to  send  any  child'  alMoad,  for 
the  purpose  of  being  educated  in  the  Popish 
religion,  incurs  a  penaUy  of  lOQ^       399.  s.  1 

*     And 
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And  the  persons  so  sent  shall  be  disabled  to  in- 
herit, &c.  399.  s.  1 
By '3  Jac.  1.  c.  5.  if  the  children  of  any  Eng&$h 
subject  not  being  mariners,  &c.  &c.  shall  be 
sent  abroad  to  prevent  their  good  education  in 
England^  they  shall  be  disabled,  &c.  unless 
they  take  the  oath  of  obedience,  &c.  and  the 
person  sending  such  child  shall  forfeit  100/. 

ib. 

By  3  Car.  1.  c.  2.  if  any  person  shall  go  abroad 

to' be  strengthened  in  the  Popish  religion,  they 

shall  forfeit  all  goods,  herecutaments,  &c.  &c. 

400.  s.  3 
EGGS. 

Larceny  may  be  committed  by  taking  the  eggs 
of  any  swans  marked  ami  pinioned,  149.  s.  42 

But  by  11  Hen.  7.  c.  17.  a  lesser  punishment  is 
appointed  for  this  ofience.  ib. 

And  there  is  no  doubt  but  that  the  taking  the 
eggs  of  ducks,  hens,  &c.  is  felony.  149.  s.  43 

ELECTION. 
See   Bribbrt. 

If  a  statute  ordain  a  forfeiture,  or  imprisonment, 
at  the  election  of  the  party,  qiutre,  if  the  party 
die  within  the  time  limited  for  the  payment, 
whether  the  forfeiture  be  dbcharged.  367.  s.  7 

It  is  in  the  election  of  the  crown  either  to  pro- 
ceed upon  the  old  statutes  which  make  pur- 
chasing built  from  Kome  high  treason,  or  upon 
13  EUz.  c.  2.  which  reduced  the  offence  to  pne- 
munire,  53.  s.  13 

So  also  government  may  proceed  against  non- 
jurort  either  on  the  statutes  of  ^rennunire  or 
on  the  modem  and  milder  statutes.      69.  s.  5 

By  13  Car.  2.  c.  1.  members  of  cor]porations 
must  have  received  the  sacrament  within  one 
year  before  their  election.  367 

But  by  5  Geo.  1 .  c.  6.  such  election  is  good  not- 
wittkstanding  the  omission  of  receiving  the  sa- 
crament. t6. 

By  11  Geo.  1.  the  oaths  shall  be  taken  before  the 
person  who  presides  at  the  election  of  corpo- 
rate officers. '  370 

To  refuse  to  elect  the  person  nominated  by  the 
king  to  a  bishopric  is  pramunire.       54.  s.  22 

If  either  of  the  universities  neglect  to  elect  a  mem- 
ber in  the  place  of  one  disqualified  by  not 
taking  the  oath,  &c.  the  king  may  appoint.  70 

EMBEZZLEMENT. 
By  31  Eliz.  c.  4.  if  any  person  having  the  charge 

of  the  king's  stores,  shall  embezzle  the  same  to 

the  vahie  of  20f .  he  shall  be  guilty  of  felony .  50 
By  22  Car.  2.  c.  5.  the  benefit  of  clergy  is  taken 

from  this  offence,  but  restored  by  4  Geo.  4. 

c.  5.  ib. 

By  3  and  4  Will,  and  Mary,  c.  9.  if  any  person 

shiEill  take  away  the  furniture  of  their  lodging, 
'  with  intent  to  embezzle  it,'  they  shall  suffer  as 

in  case  of  felony.  153 

By  21  Hen.  8.  c-  7.  if  any  servant  shall  embezzle 

his  master's  jewels,  money,  goods,  &c.  in- 
•  trusted  to  his  care,  to  the  amount  of  40f .  he 

shall  be  guilty  of  felony.  {Vide  Larceny.) 

155 
By  15  Geo.  2i  c.  13.  if  any  officer  of  &e  bank 


shall  embesle  any  part  of  the  property  in- 
trusted to  his  care,  he  shall  suffer  death  with- 
out benefit  of  clergy.  160 
By  5  Geo.  3.  c.  25.  servants  of  the  post  offices 
embezzling  any  letter  or  packet,  or  bag  of  let- 
ters, containing  any  security  for  money,  shUl 
suffer  death  without  clergy.  162 

EMBRACERY. 

Embracery  is  a  corrupt  attempt  to  influence  a 
jury  in  their  verdict,  although  no  verdict  is 
given.  466 

Particular  instances  of  this  offence,  and  the  man- 
ner in  which  it  is  punished.  466.  470 

ENEMY.  .      , 

No  persons  can  be  guilty  of  an  affiray  by  assem- 
bling and  arming  in  order  to  ot>pose  enemies. 

489 

ENGINES. ' 

See  High  Treason. 

By  9  Geo.  3.  c.  29.  to  bum,  destroy,  or  damage 

any  engine  for  drawing  water  from  collieries, 

is  transportation  for  seven  years.  335. 

ENGROSSING. 

The  manner  in  which  forestalling,  engrossing, 

and  regrating,  were  treated  by  the  common 

law,  and  by  statute,  previous  to  12  Geo.  3. 

c.  71.  644.  650 

ENLISTING 

In  foreign  service,  a  misdemeanor.  47 

ENTRY. 

See  Forcible  Entry,  Burolart. 

The  words  fregit  et  intravit  are  both  essentially 
necessary  in  an  indictment  for  burglary;  and 
both  must  be  satisfied.  \Z0 

Any  the  least  entry^  either  with  the  whole  or 
vrith  but  part  of  the  body,  or  with  any  instru- 
ment or  weapon,  will  satisfy  the  word  intra" 
vit ;  as  if  one  do  but  put  his  foot  over  the 
threshold,  or  his  hand,  or  a  hook,  or  a  pistol, 
within  the  vrindow.  1 32 

But  the  entry  made,  or  iking  introduced,  must 
be  for  the  purpose  of  committing  felony,      ib. 

Therefore  an  entry  made  with  an  instrument  .for 
the  purpose  of  breaking,  and  not  fi>r  the  felo- 
nious purpose,  is  not  such  an  entry  as  will 
satisfy  the  word  intravU.  ib. 

An  actual  entry  in  all  cases  is  not  necessary,  ib. 

An  entry  obtained  ^y  fraud  or  ooUusion  is  suffi- 
cient. 131. (N) 

ENTAIL. 

Hie  forfeiture  of  all  lands  and  tenements  by  16 
Rich.  2.  c.  5,forpr^Bmumre,  extends  not  to  land 
entailed  after  the  death  of  the  offender.  59.  s.  48 

ERASURE. 
Erasing  the  name  of  one  man  oat  of  a  patent, 
and  putting  in  that  of  another,  or  any  artificial 
removing  cJf  the ,  true  writing  altogether  new, 
&c.  firom  any  instrument  to  which  the  seal  is 
affixed,  is  not  within  the  statute  of  treason  as 
counterfeiting  the  king's  great  and  privy  seal. 

20.  s.  52 

By  11  Geo.  1.  c.  9.  to  erase  or  alter  a  bank  note, 

or 
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or  afty  indaffeioeDt,  Ice  HtmwOf  ia  felony 

without  deigy.  275 

Set  alio  45  Geo.  3.  c.  89.  280 

ESCAPE. 

See  HoHxcios.    Executioit.    Quaraktine. 

An  officer  may  justify  homicide  of  a  prisoner 
who  resists,  being  retaken  upon  an  escape, 
without  giving  bade  at  all.  82.  s.  18 

^y  45  Geo.  3.  c.  10.  if  any  person  shall  escape 
out  of  the  house,  laxaret,  or  place  appointed 
ibr  ihe  performance  of  qtuuwUine,  be  shall 
suffer  de«th  without  clergy.  684 

ETCfflNG. 
Etching  b{mk  plates. 

EVIDENCE. 
See  Witness. 

In  le  defendendo,  and  manslaughfter,  the  special 
matter  lAotf  be  given  in  evidence  on  the  gene- 
ral issue.  80 

So  also  in  homicide  by  misadventure.  88 

To  dissuade,  or  endeavour  to  dissuade,  a  person 
from  giving  evidence  against  a  person  in- 
dicted, is  a  oontanpt  of  conit.  64 

Eefusing  to  give  evidence  before  a  juy  concern- 
ing a  crime  is  a  conteoipt  of  the  king's  prero- 
gative, for  which  the  Court  may  impose  an 
immediate  fine.  ib. 

Opening  the  eividence  to  the  jury  in  favour  of 
one  of  the  parties,  is  said  to  be  a  species  of 
maintenance.  455.  s.  6 

A  borrower  shall  not  be  admitted  an  evidence 
against  an  ueurer,  nntil  he  has  paid  off  the 
whole  debt.  622 

Snt  the  borrower  is  a  good  evidence  to  prove  the 
repayment  of  the  money,  and  also  the  usurious 

^  contract*  622.  s.  73 

Evidence  of  a  loan  of  goods  will  not  support  an 
information  for  usury  for  the  loan  or  money, 

622 
EXCISE. 

A  map  nugr  be  bonnd  to  good  bdiaviour  for 
accusing  justices  of  ignorance  of  the  excise 
laws.  486.  (N.  1) 

EXCOMMUNICATION. 

j9y  the  common  law,  an  excommunicated  heretic 
may  be  imprisoned  by  the  writ  eJFCommunieato 
eapknd(L  355.  s.  12 

]^  3  Jac.  1.  c.  1.  every  popish  recusant  convict 
shall  stand  disabled,  «c.  as  persons  excom- 
mnnicated,  to  all  int^ts  aiid  purposes.     387 

But  they  cannot  be  apprehended  upon  excom- 
municato capiendo.  388.  s.  6 

By  5  &  6  Edw.  6.  c.  4.  whoever  shall  smite  or 
lay  violent  hands  upon  another  in  a  church  or 
dmrcbyavd  ^aU  ipso  facto  bo  deemed  ex- 
communicate, 493t  s.  25 

And  whoever  shall  maUcioushr  Ptrike  i^other 
with  any  weapon  in  a  church  or  churphyard, 
or  draw  the  same  with  intept  so  to  strike, 
shall,  on  conviction  as  the  statiite  directs,  h^ve 
one  of  his  ears  cut  off,  and  stand  ipto  facto 
•xoommunicaled.  ib,  # .  26 


But  notwithstanding  the  woods  ipeaficia^  4im 

must  be  either  a  precedent  conviction  at  Uov, 
transmitted  to  tiia  ordiasxy,  or  else  the  excooH 
munication  must  be  declared  in  dus  spiritual 
court,  on  propfofthe  offence  there.  493.  s.  26 
Excommunication  must  always  appear  jodiciaUy, 
otherwise  there  cap  be  no  aheofutiQn.  i^  a.  27 

EXCUSABLE  HOMICIDE. 

Excusable  homicide  is  eitiierpcr  tii^irfiaiMi  or 
se  defendendo.  S5 

Per  ikfortunium  is  by  misadventure,  where  a 
man,  in  doing  a  lawnd  act,  without  an  injuri- 
ous intention,  happens  to  kill  another,  ib,  a.  1 

As  where  die  head  or  a  hatchet  flies  off  and  kills. 

Or  where  a  horse  whipped  by  a  thiid  person,, 
runs  over  a  child.  s^.'s.  3' 

Or  where  a  workman,  ifier  proper  nef  tec,  in^ga 
timber  from  a  house,  Ice.  ib.  s.  4 

Or  where  de^A  ensues  from  woderaU  eontc- 
tion,  &c.  •&.  a.  5 

Or  where  an  arrow  glances  and  happens  to  kilL 

t6.  a.  6 

Or  where  death  happens  in  playing  at  foot-ball. 

Or  where  one  kills  anodier  in  fightii^  at  karriirg 
by  the  king's  command.  ib,  a.  H 

Or  where  the  gun  of  a  stranger  attending  a 
game-keeper,  who  is  warding  off  poachers 
mm  the  ground  of  a  third  person,  and  the 
gun  accidentally  goes  off  and  kiHs  one  of  die 
poachers,  for  the  duty  of  the  game-keeper  will 
authorize  the  trespass  of  the  stranger.  86 

Se  defendendo  is  where  one  who  has  no  odier 
possible  means  of  saving  his  life  from  die  force 
of  a  sudden  attack  kilb  the  person  by  whom 
he  is  reduced  to  such  an  inevitable  necessity. 

87.  s.  la 

And  he  who,  on  an  assault,  retreats  as  for  as 
safety  will  permit,  and  dien  kills  his  assailant, 
is  judged  to  act.  upon  unavoidable  neoessitj. 

t6.s.l4 

So  also,  if  his  situation  be  such,  eidier  from  die 
violence  of  the  assault,  or  from  die  nature  oC 
the  place,  that  he  cannot  retreat  without  en- 
dangering his  life.  §6. 

And  though  he  wound  die  assailant  in  retreat- 
ing, yet  if  he  give  him  no  mortal  wound,  till 
his  forther  retreat  is  stopped,  it  is  only  u  lie* 
fendendo,  iA«  s.  15 

An  officer  resisted  in  the  execution  of  his  dn^, 
and  a  private  person  feloniously  attacked  on 
the  highway,  may  jusdfy  the  kiUing  withpui 
giving  back  at  all.  ik  a.  1^ 

And  it  it  tiudf  though  eyen  he  who  givea  v^odier 
the  forst  blow,  miihmJt  malicCj  aiM  aiienvafds 
do  what  he  can  to  avoid  killing  him,  is  nn|. 
guilty  of  felony. — Sed  qu^re.  ib.%.  17 

Homicide  per  ii^/ortnstiisi  and  se  d^^t^dcn^ 
are  not  felonies,  were  always  bailaMe  by  the 

•  Kint^s  Benckf  kc  and  never  punishable  widi 
the  UM9  of  life.  79.  a.  20 

Ihey  are  not  bailable  hyjuMtieee  of  ike  |Mnce» 
but  the  ofiend^ers.  must  bs  committed  till  the 
next  assizes. 

These 


88.  s.  23 


qyi^  b«  iuptified  hj  sptcM 

pleading. 
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*  pleaiingy  bat  tke.  spedal  matler  may  be  gmn 
'■letidezice  on  not  guiity,  88.  s.  25 

ff  the  oCeoder  be  acquitted  of  the  indictment, 
or  found  not  gnilty  on  a  special  renlict,  he 
shall  be  discharged  upon  bail,  and  forfeit  his 
goods.  ib» 

But  that  by  removinff  the  record  by  certiorari 
into  cfaanecry,  he  mil  be  pardoned  of  course, 
without  waiting  for  the  long's  warrant.        ib, 

EXECUTION. 

On  the  conviction  of  an  in&nt  widiin  the  years 
of  discretion,  for  a  capital  offence,  thtf  judges 
will»  in  discretion,  respite  the  execution  in 
order  to  procure  a  pardon<  4.  s.  8. 

If  the  common  pleas,  on  an  appeal  of  death,  or 
justices  of  the  peace  on  an  uMiictment  of  trea- 
son, award  execution,  and  the  execution  is 
accordingly  done,  the  judges  who  award,  and 
the  officer  who  executes,  are  guilty  of  felony. 

80.  S.5 

But  in  trespass,  if  ^e  justices  of  peace  arraign 
for  felony,  and  awanl  execution,  the  justice 
only,  ana  not  the  officer,  is  guilty.         ib.  s.  6 

Execution  must  be  done  by  me  lawful  officer. 

ib,  s.  7 

If  a  private  person  do  execution,  or  if  the  proper 
officer  himself  do  it  widiout  lawful  command, 
it  is  felony.  ib,  s.  9 

The  execution  must  be  pursuant  of,  and  war- 
ranted by  the  judgment;  therefore  if  a  sheriff 
behead  a  man  where  that  is  no  part  of  the 
sentence,  he  is  guilty  of  felony.  81 .  s.  10 

The  king  cannot  vary  the  execution  so  as  to  ag- 
gravate the  punismnent.  ib,  (N)  1 

How  homicide,  in  execution  of  public  justice,  is 
justified.  t^. 

K  a  convict  becomes  non  cojii|»ot  after  conviction, 
he  shall  not  be  executed.  3.  s.  3 

EXPORTATION. 

See  Smucolikg. 

Penalty  for  exporting  wool.  551  to  586 

By  19  Geo.  2.  c.  34.  and  52  Geo.  3.  c.  143.  if 
any  persons  armed,  to  the  number  of  three, 
shall  be  {Assembled  to  assist  in  the  illegal  ex- 
portation of  wool,  or  shall  rescue,  &c.  or  if 
any  person  shall  luive  his  face  disguised,  when 
psBsmg  with  such  goods,  or  shall  obstruct  the 
seizing,  &c.  he  shaU  be  guilty  of  felony  with- 
out clergy.  665  &  668  (N) 
Exporting  of  bullion.  37  to  41 
If  any  broker,  not  a  goldsmith  or  refiner,  shall 
buy  or  sell  any  bullion,  or  molten  silver,  he 
shall  be  imprisoned  six  months.  41 
No- bullion  to  be  entered  or  shipped,  but  in  the 
-  name  of flhe  true  owner,  proprietor,  or  impor- 
*ler,  on  pain  of  forfeiture.  39 


EXPORTING  TOOLS. 

The  several  statutes  creating  the  offence  of  ex- 
porting tools  enumerated.  595.  612 

EXTORTION 
le  any  oppwsBien»  but  especially  an  officer  ob- 


taining money  coloursddy,  where  none,  or  not 
somudi,isdue,  or  where  it  .is  not  yet  due.  418 

No  fees.shaU  betaken  but  of  the  king  by  any 
officer  concerned  in  the  administication^or  ex- 
ecution of  justice,  &c.  ib,  s«  2 

A  prescription  by  a  clerk  of  the  market,  clairoiny 
nes  for  the  view  of  weights  and  measures,  is 
void.  t&» 

The  danger  of  oppression  firom  officers' ancient 
fees,  as  the  bar  fee  by  die  sheriff,  &c.  which 
they  claimed.  419.  s.  3 

An  enumeration  of  the  statutes  by  which  their 
fees  are  now  settled.  ib,  (N)  1 

Officers  guilty  cf  extortion,  who  take  other  fbes 
than  they  are  allowed.  ib,  s.  4 

A  promise  to  pay  them  more  than  they  are  in* 
titled  to  take  is  void.  t^- 

It  is  extortion  to  oblige  an  executor  to  prove  a 
will  twice  over,  and  to  take  fees  thereon;  or 
to  procure  a  gratuity  to  become  bail  for  a  pri^^ 
soner;  6r  to  arrest  a  man  and  procure  a  re- 
lease; or  to  obtain  money  from  a  prisoner  by 
any  colour  of  office.  ib,  (N)  2 

It  is  extortion  for  a  miller  to  take  more  than  is 
due  l^  custom;  or  for  a  commissary  to  take 
more  than  his  right  for  absolution;  or  a  ferry- 
man for  ferrying;  or  to  force  an  exorbitant 
price  for  places  at  a  fair;  or  in  an  under-she- 
riff to  refuse  execution  of  process  without  his 
fees;  or  to  take  a  botid  for  them;  or  for  a  co- 
roner to  refuse  a  view.  ib,  rN) 

Extortion,  by  the  common  law,  is  punishable 
with  deprivation,  fine,  and  imprisonment. 
And  by  the  statute  of  Westminster,  the  offen* 
der  shall  yield  twice  as  much  as  he  takes.  420 

The  indictment  or  information  must  state  the. 
fact  particularly.  ib,  (N) 

The  sessions  may  try  the  indictment        ib.  (N^ 

An  action  lies  for  the  double  value.  ib.  (N)- 

Proof  of  the  smallest  possible  taking  is  sufficient; 
for  it  is  the  taking,  and  not  the  contract,  which 
constitutes  the  crime.  ib.  (N) 

Aiders  are  principals,  and  the  offence  roay  be 
laid  in  any  county.  t^.  (N) 

EYRE. 

By  the  25  Edw.  3.  c.  2.  it  is  high  treason  to  slay 
the  justices  in  eyre  or  justices  of  assize  assigned 
to  hear,  &c.  bemg  in  their  places. during  their 
offices.  19 

But  not  attempt  to  kill  them,  or  the  actual 
wounding,  unless  death  ensue,  wilt  amount  to 
this  crime.  ib, 

FAIRS. 

By  5  &  6  Edw.  6.  c.  9.  to  break  open  a  booUi 
or  tent  in  any  market  or  fidr,  the  owner,  his 
wife,  &c.  being  therein,  is  felony  without 
cleigv.  208 

By  27  Hen.  6.  c.  5%  no  feir  shall  be  held  on  the 
principal  festivals.  Good  Friday,  or  on  any 
Sunday,  except  the  feirs  in  harvest  358 

PAUSE  NEWS. 

Spreading  &lse  news  is  an  indictable  offence. 

66.  s.  4 

FALSE 
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FALSE  TOKENS. 
See  Cheat. 

t 

By  33  Hen.  8.  c.  1 .  falsely  to  obtain  the  property 
of  another  by  means  of  any  privy  faUse  token 
is  a  misdemeanor.  319 

What  shall  be  considered  a  privy  false  token.  320 

FAME. 

By  34  Edw.  3.  c.  1.  justices  of  peace  are  em- 
powered to  restrain  and  take  (inter  alia)  of 
all  them  that  be  not  of  good  fame  sufficient 
surety  for  their  good  behaviour.  485 

It  has  been  thought  that  this  means  only  such  as 
are  defamed  and  justly  suspected  of  an  inten- 
tion to  break  the  peace.  ib.  s.  2 

But  evil  &me  as  properly  includes  persons  of 
scandalous  behaviour  m  other  respects  as 
those  who  give  suspicion  of  their  readiness  to 
break  the  peace.  ib. 

Therefore  for  those  causes  of  scandal  which  give 
a  man  a  bad  fame,  as  being  contra  bonot  mo- 
res  only,  may  be  bound  to  his  good  behaviour,  ib. 

And  also  all  persons  whose  misbehaviour  may 
reasonably  be  intended  to  bring  them  vnthin 
the  meanmg  of  persons  of  evil  fame,  the  great 
latitude  of  whicn  leaves  it  to  the  judgment  of 
the  magistrate.  ib. 

A  libel  is  any  malicious  defamation  expressed 
in  any  manner  so  as  to  be  generally  under- 
stood. 542 

FARTHINGS. 
See  HAi^-PENmr. 

It  is  not  high  treason  to  coin  or  counterfeit  brass 
farthings.  20.  s.  57 

To  alter  a  farthing  with  intent  to  make  it  pass 
for  a  sixpence  is  high  treason.  26 

By  15  Geo.  i2.  c.  28.  whoever  shall  coin  or  coun- 
teifeit  any  brass  or  copper  money  called  a 
halfpenny  or  farthing,  tneir  aiders,  &c.  shall 
suffer  two  years  imprisonment,  and  find  surety 
for  two  years  more.  44 

By  11  Geo.  3.  c.  40.  whoever  shall  coin  or  coun- 
terfeit a  halfpenny  or  a  farthing,  his  aiders, 
&c.  shall  be  guilty,  of  felony.  46.  s.  26 

Whoever  shall  buy,  sell,  take,  receive,  or  put  off 
any  counterfeit  copper  money  not  cut  in 
pieces,  for  lower  than  its  nominal  value,  shall 
be  guilty  of  felony.  44 

FAST  DAYS. 

By  2  &  3  Edw.  6.  c.  19.  and  5  Eliz.  c.  5.  it  is 
made  penal  to  affirm  that  anv  eating  of  fish  or 
forbearing  of  flesh  mentioned  therein  is  neces- 
sary to  salvation,  or  that.it  is  the  service  of 
God.  365.  s.  34 

By  27  Hen.  6.  c.  5.  no  fiadr  or  market  shall  be 
held  on  the  principal  fast  days,  except,  the  fair 
Sundayi  in  hsirvest,  on  pain  of  forfeiting  the 
goods  exposed  to  sale.  358 


FEAR. 

See  Robbery. 

Larceny  from  the  person  by  pulling  in  fear  is 
called  robbery.  212 


Money  delivered  in  eoweqneiies  of  n  ^sih 
compelled  by  fear  is  robbery.  21S.  s.  1 

Fear  is'  the  disdnguishing  ingsedioit  lidiiwgi 
robbery  and  other  lareemes.  214 

Therefore  if  the  fear  be  exerted  sabseqaent  to 
the   takingf  it  is  larceny,  but  not  rofalxry. 

•ft.  s.  7 

So  where  no  fear  is  impressed  for  the  purpose  of 
obtaining  the  property.  ib. 

But  it  is  not  necessary  diat  the  fiict  of  actual  fear 
should  either  be  laid  in  the  indictment  or 
proved  upon  the  trial.  »6.  s.  8 

Proof  of  such  acts  as  may  reasonably  be  sm- 
posed  to  excite  fear  and  apprehension  in  me 
numan  mind  are  sufficient,  if  the  party  parts 
with  his  money  under  the  influence  of  than.  215 

For  tit  odium  spoliatoris  the  law  will  pTesiune 
fear  where  there  appears  a  just  ground  for  it. 

215.  s.  10 

How  fear  is  properly  expressed  in  an  indict- 
ment. *  i6. 
FELO  DE  SE. 

In  what  cases  a  man  shall  be  said  to  hefclo  dc 

se.  77 

What  he  shall  forfeit  for  this  ofience.  78 

FELONY. 

Capital  offences,  by  the  common  law,  come  ge- 
nerally under  the  title  of  li^ny;  which  signi^ 
fies  quodlibet  crimen feUeo  animo  perpetratum. 

c.  7 

It  can  be  expressed  by  no  peripknuii  without 
the  word/e/ofiicc.  71.  s.  1 

Felony  is  included  in  hi^  treason;  and  a  par- 
don of  felony  pardons  treason,  if  the  word 
proditorie  be  omitted.  i6..s.  2 

It  is  always  accompanied  with  an  evil  intention. 

72.  s.  3. 

It  shall  not  be  imputed  to  a  mere  mistake  or 
mis-animadversion.  ib.  . 

Anciently  the  bare  ttt^eiiltofi  to  commit  fekmy 
was  considered  as  felonious.  t^.  s.  2 

But  now  felony  shall  not  be  imputed  to  a  bare 
intention  to  commit  it.  ib.  s.  3.' 

But  the  party  may  be  very  sererely  fined  for 
such  an  intention.  s6. 

Where  a  statute  decrees  an  offence  to  undeigo 
judgment  of  life  and  member,  the  oftnce  be- 
comes a  felony,  though  that  woid  be  omitted,  ib. 

But  felony  shall  not  be  implied  from  any  do«ibt- 
fiil  or  ambiguous  words  in  a  statute,     t^.  s.  6 

Where  a  statute  makes  a  second  oflfence  felony, 
or  subject  to  a  heavier  punishment  than  me 
first,  it  must  be  after  conviction.  t^. 

What  shall  be  incidentally  implied  in  eieiy  sCa- 
stute  which  makes  an  offence  felony.  73 

If  one  commit  an  offence  made  felony  by  statote ' 
and  the  statute  be  repealed,  he  cannot  be  pa- 
nished  for  the  felony.  ib. 

FELONIOUS  HOMICPE. 

See  Murder,  Makslauohtcr. 

That  without  malice  is  called  manslaughter^  and 
sometimes  chance  n^edley.     .  69.  s.  1 

This  is  such  a  killing  as  happens  upon  a  sudden 
quarrel,  or  in  the  commission  of  an  uniaxial . 

act. 
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act,  withQuit  any  deliberate  intention  of  doing 
mifldiief.  89 

Hmre  can  be  no  accessaries  to  manslaughter^ 
because  it  must  be  done  ^thoqt  premedibi- 
tion.  ib. 

FEME  COVERT. 

A/eme  covert^  &youred  in  respect  of  her  hus- 
banid's  authority  over  her,  snail  not  be  pu- 
nished for  committing  a  bare  theft  in  company 
with  or  by  coercion  of  her  husband.  4 

This  exemption  extends  to  burglary  and  perhaps 
to  robbery.  4.  (N)  7 

AJhme  caoert  shall  not  be  deemed  an  acc^sary 
to  a  felony  for  receiving  her  husband  who  has 
been  guilty  of  it.  4.  s.  10 

But  if  a/eme  copoert  commit  a  theft  of  her  own 
voluntary  act,  or  by  the  hare  command  of  her 
husbimd  {(jtutrc\  or  be  guilty  of  treason,  mur- 
der, or  (yiuere)  robbeiy,  in  company  with  or 
by  coercion  of  her  huslMmd,  she  is  punishable. 

4.  s.  11 

Or  if  she  receive  stolen  goods  without  her  hus- 
band's privity,  or  if  he,  knowing  it,  disclaims 
her,  she  may  be  punished  as  accessary,  ib,  (N)  7 

A  wife  may  be  inaicted  together  and  condemned 
to  the  pillory  vrith  her  husband  for  keeping  a 
bawdy-house.  5.  s.  12 

Generally  a  feme  covert  shall  answer  for  any  of- 
fence not  capital.  5.  s.  13 

If  the  offence  be  of  a  nature  which  she  may  com- 
mit alone,  the  husband  need  not  be  joined  in 
the  indictment,  provided  he  is  no  way  privy.  5 

But  for  a  forfeitjare,  the  husband  may  he  made 
liable  by  joining  him  in  the  prosecution.    *  ib. 

The  husband  is  not  liable  to  pay  a  forfeiture  re- 
coyered  against  his  wife  upon  an  indictment.  360 

FENCES. 

By. 6  Geo.  1.  c.  16.  to  destroy  fences  round 
woods  or  plantations  is  three  months*  correc- 
tion, and  tne  parish  liable  to  the  damage.  325 

^16  Geo.  3.  c.  30.  to  destroy  the  fences  of  deer 
parks  is  transportation.  326 

By  9  Geo.  3.  c.  29.  to  destroy  fences  of  waste 
lands  inclosed,  transportation.  327 

FEILE  NATURE. 

Larceny  may  be  committed  of  animals  yer<r  im- 
turmy  if  they  be  fit  for  food  and  reduced  to 
tameness,  and  known  by  the  offender  to  be  so. 

149 
FIRE  ENGINE. 

By  9  Geo.  3.  c.  29.  to  damage  or  destroy  any 
fire  engine  belonging  to  any  colliery,  on  con- 
i;^ction  within  eighteen  months,  incurs  a  pe- 
nalty of  transportation.  335 

nsH. 

The  offence  of  stealing  fish.  190 

Regulations  respecting  the    preservation,   sale 

and  importation  offish.  654.  658 

FINGER. 

Cuttinff  off,  or  disabling,  or  weakening  a  man's 

hand  or  finger,  is  esteemed  a  maim.    107.  s.  2 

It  is  punishable  with  fine  and  imprisonment,  ib. 

By  22  &  23  Car.  2.  c.  1.  to  disable  any  limb  or 


member,  wiA  intention  to  maim  and  disfigtire, 

is  death  without  clergy.  108.  s.  S 

Cases  on  this  statute.  109 

FOOTWAY. 
See  Nuisance,  Highway. 

There  are  three  kinds  of  ways :  1st.  a  footway; 
2d.  a  pack  and  prime  way,  which  is  both  a' 
horse  and  a  foot  way ;  3d.  a  cart  way.       698 

A  nuisance  in  a  footway  is  punishable  at  the 
leet.  ib. 

FORCIBLE  ENTRY  AND  DETAINER. 

By  common  law,  a  man,  within  proper  time, 
might  regain  his  poueaion  by  force ;  and  he 
may  now  justify  the  re-taking  of  his  goodt 
wrongfiilly  withheld.  •   495 

But  such  a  repossession  of  landi  is  nowre^ 
strained.  ib.- 

On  an  action  for  a  forcible  entry,  if  the  defend- 
ant proves  his  title  to  the  lands,  &c.  he  shall 
not  pay  damages  to  the  plaintiff  for  ihef&ree  ; 
but  he  may  be  punished  as  a  disturber  of  4he. 

Sublic  peace.  ib,  s.  3^ 

ictment  lies  at  common  law  for  a  forcible^ 
entry;  but  the  actual  force  must  be  charged. 

f*.  (N)  1 

By  2  Edw.  3.  if  arms  which  strike  a  tersor  are. 
used  in  making  the  entry,  the  persons  autho-. 

.  rized  by  that  statute  may  seize  the  arms  and 
imprison  the  offenders;  but  they  cannot  re- 
state the  party  injured  to  his  possession.  496.  s.  5 

By  5  Rich.  2.  c.  7.  whoever,  shall  make  entry 
into  lands,  with  strong  handy  and  with  multi- 
tude of  people,  shall  suffer  imprisonment. 

t^.  s.  6 

By  5  Rich.  2.  c.  2.  justices,  with  the  power  of 
the  county,  may  commit  such  as  hola  forcibly* 
after  an  entry  made.  ib,  s.  7 

And  he  shall  make  a  record  of  the  fiict,  which  is 
not  traversable,  because  he  acts  not  as  a  mi- 
nister, but  as  a  judge.  497.  s.  8 

He  may  also  assess  the  fine  for  the  ofience.     ib. 

But  the  commitment  must  be  upon  a  view  of  the^ 
feet,  or  for  want  of  finding  sufilcient  sureties,  ib. 

If  the  party  traverse  the  entry,  or  the  force,  or 

"  plead  three  years  possession,  the  justice  may 
summon  &  jury  and  try  the  traverse.  ib. 

By  8  Hen.  6.  c.  9.  justices  are  empowered  to 
examine  the  offence,  and  put  the  party  intitled 
into  full  possession.  ib.  s.  9.  &  lO 

For  which  purpose  they  may  direct  the  sheriff 
to  impannel  a  jury,  each  having  40s.  a  year. 

498.  s.  11 

Penalty  on  jurors  or  sheriffs  neglecting  their 
duty.  t6. 

This  power  extended  to  all  magistrates,  ti.  s.  12 

But  tnis  power  shall  not  extend  to  dispossess 
those  who  have  had  possession  for  three  years. 

t5.a,13 

By  31  Eliz.  c.  11.  this  security  confirmed,  &c. ' 
the  party  may  allege  the  three  years  peaceable 
occujNition  in  bar  of  restitution.    But  the  fiict, 
on  being  traversed,  may  be  tried  by  the  jus- 
tice, who  may  award  costs,  &c.  ib.  s.  14 

If  a  lessee  or  copyholder  be  ousted,  and  the  les- 
sor, or  lord,  disseised,  restitution  to  the  lessee, 

or 
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or  QOpykold«rj  if  %  fwdfliii  of  Ihfrfredidd. 

499.  8. 15 

9f  21  Jae.  1.  e.  15.  the  Coort  wtj  gmU  vtiti-. 
tation  to  termors,  copyholders,  tenants  by 
elegit f  statute  merdiuit  and  staple,     ib.s.  16 

Qmnref  If  a  tenant  by  the  verge  be  within  the 
statqta.  t6.  s.  17 

A  lessor  who  ejects  his  lessee,  and  is  then  Ibr- 
ciblv  put  out  of  possession,  is  not  within  any 
of  the  statutes.  499.  a.  1 7 

9at  in  either  of  the  last  cases,  the  justice  may 
remove  the  force  and  commit  tiie  offender. 

•6.  s.  18 

Wfaftt  aWi  be  esteemed  an  entry.  ib,  s.  19 

Ibe  bare  tre^^ass  by  a  pretender  to  the  lands, 
although  anaad,  te.  unless  he  actually  claim 
by  eircumstanoes  of  force  and  terror,  is  not  an 
enliiy.  500.  s.  20 

Aiders  are  principal  offmders,  alAough  they  do 
not  actouiy  enter.  ad.  s.  32 

One  who  continues  forcibly,  under  a  defeasible 
ti^  against  him  who  baa  a  right  of  entry,  is 
vi^UA  the  statMtas.  ib,  s.  23 

But  iMt  one  who  barely  agrees  to  a  forcible  en- 
tity made  tD  his  use.  ib.  s.  24 

What  entry  is  forcible.  ib.  s.  25 

Ht  must  be  with  actual  violence  and  terror;  not 
'  such  as  the  law  imj^ies  in  trespass.  501.  s.  26 

YfheX  dsgDse  of  violence  is  necessary.  t6. 

Whatciiffiumstances  will  amount  to  ierror.  ib»  s.  27 . 

Wbali  i>sx4iif  SA  shall  be  adjudged  forcible.  502 

s.  30 

A  fojicible  entry  or  detainer  may  be  committed 
upon  ecdesiasticaL  possessions,  as  well  as  upon 
temporal,  or  incorporeal  hereditaments,  for 
which  entry  will  lie;  but  not  upon  a  way  or 
easement.  502 

Who  may  be  guilty  of  this  offence.      503.  s.  32 

What  ought  to  be  the  form  of  a  record,  upon  the 
sibatutes  (^forcible  entry.  503;  507 

OC  what  kind  of  possessuw  restitution  is-  to  be 
awarded.  507,  508.  s.  45 

Td  whom  and  in  ^ndiat  manner  such  restitution 
oodil  to  be  made.  508.  ib. 

Bgi  whom  and  in  what  manner  such  restitution 
may  be  awarded  and  given.      508.  s.  49,  &c. 

How  restitution  should  be  barred  by  a  continu- 
ance of  possession  for  three  years.    509.  s.  53 

For  what  other  causes  such  sestitution  may  be 
s^yed.  .    511.  s.  58 

How  such  a  restitution  may  be  superseded  be- 
fore it  is  eiecuted.  t6.  s.  61 

How  such  a  restitution  may  li|e  set  aside  after 
it  iff  executed.  512.  s.  63 

FORCIBLE  MARRIAGE. 

By  3.  Hen.  7.  o.  2.  whoever  shall  take  a  maid^ 
widow,  or  wife,  against  her  will,  their  abettors, 
procurers,  and  knowiiig  reci^ivers^  shall  be 
routed  principal  felons.  123 

Deoisions  on  these  statutes  124, 125 

ITOREIGN  PRINCE. 

See  Eklistiito. 
Serving  a  foreign  state.  47, 

Sommoniiig  a  man  to  appear  and  defend  himself 
before  a.  flii^reign  pnnce,  wa3  anciently  high 
treason.  '7 


And  wilting  lettsni  to  a  Ibitigtt  ptiao6i^  mwuiig 
him  to  invade  the  realm,  is  now  nigb  treaaoft.  9 

It  is  so  higban,offeiMe  to  ptefev  the  inlereat  of 
a  foreign  prinoe,.that  it  is  criminal  to  do  any 
thing  which  may  incline  a  man  so  to  do. 

^.  s.  3. 

FORFEITURE. 

If  the  wife  incur  the  forfeiture  of  a  penal  statute, 
the  husband  mvf  be  made  a  paityto  an  actioD 
or  ii^rmation  for  die  same.  &.  s.  13 

An  offender  executed  bv  virtue  of  the  writ  dls 
hari^ico  comburendo,  forfeits  neither  had  aor 
goods.  335 

The  limitation  of  a  forfeiture  to  the  crowii,  in  a 
statute,  is  mere  surplus.  379.  s.  33 

Whether  a  forfeiture  is  saved  bv  die  death  ofliM 
party  within  the  time  limited  fear  die  pafment 
ofit  367 

What  shaU  be  forfeited  by yUb  dcjf^        78.S.7 

The  forfeiture  is  saved  by  a  paidaabcfote  iDgni- 
sition  found.  7S 

After  inquisitiott,  the  forfeiture  shall  Bebte  back 
to  the  time  the  mortal  wound  was  civen.     ib» 

Nothing  shall  be  forfeited  as  a  deoaand  mdess 
the  pw^  die  widiin  a  ^ear  anda  d^.  75.  ft. 7. 

But  if  ne  die  widiin  the  time,  the  foimaie  shall 
rdate  back  to  the  time  of  the  would.  7$ 

FORGERY. 

Forgery  defined.  263.  (N)  t 

Forgery  of  franks.  391 

Forging  a  testimonisl  of  juslioa  of  ^eaoe.       387 
Forging  of  post  fines.  300 

Forging  marriage  registers.  688, 

Forging  of  stamps  on  silk»  pc^^i  cidliooes,  wmi 
sUver  plats.  384.  287 

Forging  the  signature  of  the  aooountant-general. 

280. 
Forging  the  seal  of  the  Soudi  Sea  Company.  2d2' 
Forging  East  India  bonds.  283 

Forging  with  intent  to  defraud  a  proprietor  oC 
stock.  368 

Forging  Mediterranean  pass.  300. 

Forging  wilh  -intent  tD  defraud  seamen.  o£  their 
wages.  303 

Forging  with  intent  to.  defraud  the  London  As- 
surance Company,  Royal  F.ychange  Assmaiipi» 
Company,  and  the  Globe  Assurance..        333 
Forging  with  intent  to  defraud  the  Governor  and 
Company  of  the  Bank  of  England,  275 

Decisions  on  this  species  of  forgery.  381 

Forging  of  wills,  oonds,  bills,  notes,  receipts^ 
and  orders  for  payment  of  money  or  ddive^ 
ofgoodsu  396 

A  variely  of  judicid  decisions  on  subjects  of 
ibrgery.  300  to  313 

Forgery  of  bills  of  exqhango  of  foreign  states  and 
corporations.  31<^ 

Forgery  oC  records.  ^66 

Forgeiy.  of  documents  relative  to  public  fonds. 

368 

Forgery  of  notes  and  odier  securities  of  die  Bank 

of  England,  ai»d  other.  pubKc  fWwipiiftinii  375 

Forgery  of  stpmpf.  334 

Forgery  of  oflScw  PH>^i«»  seeurilies  and  d«>-. 

cyyiu^ts.  38r« 

Forgeiy 
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FaisB^f  q£  private  piy?«r|»  iao>iiitiw  and  docor- 

inents.  298 

Foigny  ii  aitbar  by  ^  coinaion  law  or  atatiife^. 

At  QDQimoa  law,  it  oonaists  ia  fidaely  ana  fiipia- 
didently  making  ox  alterixig  any  matter  qf  re- 
cord or  any  other  €mih€ntie  matter  of  a  fmMic 
aa/vrc;  aa  a  pariah  register^  any  deed,  or  will. 

263.  4- 1 

Hie  pniiiahment  is  fine,  imfunsonment,  and  any 
corporal  puni9hmeDt.  t  J. 

XT  u  man  make  a  feoffinent  to  fmp9  and  after- 
wards make  a  leoffinent  to  another  of  the  same 
lands,  of  a  date  prior  to  ihefint,  it  is  forgery. 

264. 1.  2 

So  dso  If  he  had  passed  only  an  equitable  in- 
ferest.  H'.  s.  * 

If  a  person,  in  drawing  the  will  of  another,  in- 
sert legacies  of  his  own  head,  it  is  foigery.  264 

If  one  finding  another's  name  at  the  bottom  of  a 
letter  causes  &e  writing  to  be  c«t  off,  and  a 
general  release  to  be  written  over  the  name, 
and  then  takes  off  the  seal  and  fixes  it  to  the 
release,  it  is  forgMj.  ib. 

To  insert  in  an  indictment  the  names  of  tikose 
against  whom  in  truth  it  was  not  fiwnd,  is  for- 
gery, t*. 

9o  also  to  make  any  fraudulent  alteration  of  the 
fennpf  a  true  deed  in  a  material  part  of  it.  265 

Ab  by  making  a  lease  of  the  manor  of  Da/e  ap- 
pear to  be  a  lease  of  the  manor  of  SalCy  bv 
changii^  the  D  into  8.  to. 

Or  by  making  a  bond  for  £500  appear  to  be  for 
£5066,  bv  an  additional  cypher.  t^. 

Sir  Edward  Coke's  opinion,  that  a  deed  so  alter- 
ed is  mihetfBibe  ihtuk  Jfwged,  controverted, 
and  denied  to  be  law.  ib. 

For  forgery  does  not  so  much  consist  in  counter- 
feiting the  hand  and  seal,  as  in  endeavouring 
to  give  an  appearance  of  truth  to  a  mere  de- 
ceit and  fiilsity;  and  by  force  of  such  lalsi^, 
to  give  it  an  operation  which  in  justice  it  ought 
not  to  have.  tft.  a.  2 

But  a  man  who  writes  a  deed  in  another's  name, 
and  s^Js  it  in  his  presence,  and  by  hu  com- 
mandy  is  not  guil^  of  this  offence.        ib.  s.  3 

Neither  shaU  an  obligee  be  punished  ybr^gery 
who  erases  the  won!  libris  and  inserts  vtareU; 
for  it  is  alone  prejudicial  to  himself,      ib,  s.  4 

put  if  it  should  appear  that  this  alteration  was 
to  prejudice  a  mird  person,  it  is  forgery;  and 
otherwise  it  is  a  fntfdbifeafKwr.  265 

To  write  a  will  qffieioutiy  is  not  forgery,  althoush 
the  testator  becon^es  mm  cosipoi  before  it  be 
brought  to  him;  for  it  is  not  writing  without 
privity,  but  giving  an  instrument  a  frlse  ap- 
pearance, that  constitutes  foi[gery.         ib.  s.  5 

I<fon-fea<ance,  as  by  leaving  a  legacy  out  of  a 
will,  is  not  forgery.  ib.  s.  6 

Qttt  perhaps  otherwise  if  the  omission  of  one  be- 
quest cause  a  material  alteration  in  thje  limita- 
tion of  a  becju^t  to  another.  tb. 

It  is  iy>t  material  whether  the  forged  instrument 
be  made  in  su5;h  a  manner  thai  if  it  were  in 
truth  what  it  is  counterfeited  for,  it  would  be 
of  validity  or  not.  ib.  s.  7 

All  mattfra  of  record,  from  their  high  public  im- 
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poitanoey  nu^  beeenaa  the  soljjeGKi  of  foigtiy. 

265.  s.  8 

3iaaisQi9a9raiirifyaf«l»  alkenae  fipom  ti^as»- 
cbeq^er  to  compomid  a  debt»  a  eertifigalas  of 
holy  oidexB,  ano  a  protection  firom  %  pacli»- 
men^man.  tb,  a.  9 

It  is  unquestionable  that  a  man  may  be  guilty  at 
common  law  by  forging  a  daedi  and  most 
probably  by  foi^;ing  a  will;  but  this  is  not 
settled.  ib..  fc  10 

It  is  lai(i  down  generally,  that  the  counterfeiting 
olher  writii^  of  an  inferior  nafcase  is  not  pao*> 
perly  forgery  (vide  (N^  263).  266.  $.  11 

Ine  distvaction  is>  that  tne  eonnterfeitii^  of  wii^ 
tings  of  an  amtkcuiie  public  nature  if  in  itself 
criminal,  whether  any  third  peison  be  (ictnally 
ii^red  thereby  or  not;  but  that  the  oonntea- 
feiting  of  other  writings  of  an  inferior  and  fpri- 
vaie  nature  is  no  crime,  unless  soa^  OKS  re- 
oeiva  a  pr^udice  tfaerebjr*  ib: 

OP  PO«0£]tT  BSr  STATUTBS. 

By  5  EKz.  c.  14.  whoever  shall  felady  forge  any 
deed,  charter,  or  writing  sealed,  court  roll,  or 
the  will  of  any  peison  in  writing,  to  the  intent 
tiiat  the  estate,  or  freehold,  or  inheritance,  to 
anv  lands,  tenements,  or  hereditaments,  free- 
hold or  copyhold,  or  die  right,  title,  or  interest 
of  any  person  therein,  sha&  be  molested,  8cc. 
or  sliafl  knowingly  utter  die  same  with  ^e 
Kke  intent,  on  conviction,  Vv  action  of  da- 
mages to  die  party  grieved,  shall  nay  donble 
costs  and  damages,  be  set  in  the  pulory,  have 
his  ears  cut  ofl^  his  nostrils  slit  and  Meared, 
forfeit  all  the  profits  of  his  lands,  and  suffer 
perpetual  impnsonment  298 

But  the  uttering  shall  not  extend  to  any  attorney, 
lawyer,  or  counsellor,  who  shews  such  deed  in 
evidence  for  his  dient  2'99 

And  if  such  fpr^^  be  of  any  charter,  deed^  or 
writing,  with  mtent  to  claim  any  estate  or  in- 
terest for  a  term  of  years  in  any  premises  not 
being  copyhold^or  an^  annuity  in  fee-simple, 
fee^tail,  or  for  term  of  life  or  years— or  if  such 
forgery  be  of  any  obligation,  bill  obligatoiy^ 
acquittance,  release  or  discharge  of  any  debt, 
account,  &c.  of  any  diing  personal,  the  offend- 
er shall  pav  doubie  damages,  &c.  and  be  set 
on  the  pillory  as  aforesaid,  have  one  of  his 
eara  cut  ol^  and  suffer  imprisonment  for  one 
year,  &c.  ib. 

And  whoever  shall  be  convicted  of  any  of  the 
said  offences  a  second  time^  he  sh^  be  guilty 
of  fekmy  without  benefit  of  deigy.       t^.  s.  14 

All  justices  of  cyer  and  termiiur  uid  aasiM  have 
jurisdiction  over  this  oflfenoe.  ifr„  s.  15 

A  felse  customary  of  a  copyhold  manor  is  widdn 
die  first  branch  of  this  act  300.  s.  17 

So  ajso  is  a  lease  for  years,  or  a  grant  of  a  rent- 
duage  for  veam  in  the  name  of  one  who  is 
seised  of  a  frediold  or  inheritance,      ib.  s.  18 

Ihe  second  branck  of  the  act  means  oaky  sucb 
forgeries  as  relate  to  an  estate  or  interest  in 
esfs  before.  ib* 

A  will  <^  one  possessed  of  such  estete,  mention- 
ing a  be<|pi^  a^aeoi,  is  within  the  seeond 

branch, 
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•  branch;  akhougli  the  wills  are  not  mentioned. 

300  s.  19 

-Hie  forgery  of  ft  lease  of  lands  in  Ireland  is  not 
at  ail  within  the  statute.  ib.  s.  20 

Nor  is  d  deed  containing  a  gift  of  mere  personal 
chattels.  »fr.  s.  21 

But  a  statute  merchant,  or  a  recognizance  in  na- 
ture of  statute  staple,  are  within  the  meaning 
of  the  word  obligati&fU'^Boi  a  statute  staple 
itself  is  not,  for  it  does  not  require  a  seal. 

ib.  s.  22 

To  publish  ft  deed,  alter  infonmtum  of  its  falsity, 
is  an  uttering  withiii  the  act.  ib.  s.  23 

The  double  damages  (vide  nipra)  shall  be  go- 
verned by  the  "penalty,  and  not  by  the  true 
debt  appearing  m  the  condition.       301.  s.  24 

A  secona  conviction  for  a  forgery  of  a  different 
naftue  firom  the  first,  will  msJ^e  the  ofiender 

•  guilty  of  the  felony.  ib,  s.  25 
Tbe  prosecution  must  strictly  pursue  the  words 

of  ttie  statute.  ti.  s.  26 

But  an  indictment  setting  forth  that  the  writing 
was  indented,  without  adding  it  was  sealed,  is 
sufficient.  ib. 

A  verdict  finding  de  trantgresnone  et  forgeria 
fredietus  prout  ntperitu  indictamenio  wppo* 
nituTy  is  sufficient.  ib, 

FORNICATION. 

AB  open  lewdness,  grossly  scandalous,  is  punish- 
able by  the  temporal  judges,  by  fine  and  im- 
priionment^  &c.  358 

FOREST. 

If  tvespassers  in  any  forest,  &c.  will  not  render 
themselves  to  the  keepers,  they  may  be  slain 
by  force  of  llie  statute  de  malefactoribut  in 
pards,  81.S.  15 

FORTUNE-TELLERS. 

By  9  Geo.  2.  c.  5.  whoever  shall  undertake  to 
tell  fortunes,  or  pretend  by  crafty  science  to 
discover  stolen  goods,  shall  be  imprisoned  for 
one  year,  stand  four  times  in  the  pillory^  and 
find  surety  as  the  court  shall  think  fit.        357 

By  17  Geo.  2.  c.  5.  all  jugglers,  fortune-tellers, 
&c.  &c.  shall  be  deemed  rogues  and  vaga- 
bonds, ib. 
FREEHOLD. 

Tlie  goods  of  which  larceny  may  be  committed, 

.   ought  to  be  no  way  annexed  to  the  fi«ehold. 

148.  s.  34 

Therefore  it  is  no  larceny  at  common  law  to  steal 
com  or  grass  growing,  or  apples  on  a  tree,  or 
lead  on  a  church.  ib. 

Bnt  by  43  Eliz.  c.  7.  to  cut  com  or  grain  grow- 
ing,-to  rob  orchards,  to  break  the  fences  or 
trees  therein,  to  the  intent  to  take  the  same 
away,  or  to  cut  woods,  underwoods,  poles,  Sec. 
not^  being  felony  by  the  lamt  if  thu  retJmf  is 
made  punishable  at  discretion.  165 

By  15  Car.  2.  c.  2.  the  houses  of  such  offenders 
may  be  searched.  166 

By  1  Geo.  1.  c.  48.  to  destroy  any  timber  or 
fmit>tree,  is  fine  and  imprisonment.  327 

By  6  Geo.  1.  c.  16.  to  destroy  any  wood  sprigs. 


trees,  pioles,  thorns,  quicksets,  &c.  is  ^ihle  to 
the  same  punishment.  325 

By  9  Geo.  1 .  c.  2'2.  to  destroy  any  trees  planted 
in  any  avenue,,  or  g^vnng  in. any  garden, 
orchard,  or  plantation,  for  ornament,  shelter, 
or  profit,  is  folony  vnthoiit  clergy  (fanit  deigy 
restored  bjr  4  Geo.  4.  (N)  ).  327 

By  6  Geo.  3.  c.  36.  whoever,  in  the  mght,  AaH 
damage  or  destroy  any  timber  tree,  &c.  or 
any  shhib  or  plant,  of  Oie  value  of  5f .  &c.  &c 
shall  be  transported  for  seven  years.  ib. 

By  6  Geo.  3.  c.  48.  and  13  Geo.  3.  c.  33.  wbo- 
ever  shall  de&ce  or  damage  any  timber' tree, 
in  any  of  the  king's  forests,  shall  fotfoit  £^0, 
&c.  for  the  first  offence;  £30,  &c.  for  the  se- 
cond; and  for  the  thiid,  be  transported  for 
seven  years.  328 

By  13  Geo.  3.  c.  32.  whoever  shall  steal  or  de* 
stroy  any  turnips,  potsltoes,  cabbijiges,  par- 
snips, pease,  or  carrots,  growing  in  any  gar- 
den; or  by  31  Geo.  2.  c*  35.  any  madder 
roots;  shall  forfeit  tOt.  168, 169 

By  25  Geo.  2.  c.  10.  whoever  fAaSl  break  into 
a  black-lead  mine,  or  being  there,  shall  steal 
any  lead,  cawke.  Sec.  may  be  transported  for 
seven  years.  170 

By  4  Geo.  2.  c.  32.  and  21  Geo.  3.  c.  68.  wW- 
ever  shall  break,  with  intent  to  steal  any  lead^ 
iron  bar,  iron  grate,  iron  paUisadoes,  or  iron 
rail;  or  any  copper,  brass,  or  bell-metal  nten- 
sil,  or  fixture,-  being  fixed  to  any  dWeOtng- 
house,  &c.  &c.  he  may  be  tran^rted  for 
seven  years.  17f 

Decisions  on  the  above  statutes.  173, 174 

GAMING. 

All  common  gaming-houses  are  indictable  as 
nuisances.  693.  a.  6. 

By  10  &  11  Will.  3.C.  17.  all  mischievous  games 
called  lotteries,  by  (inter  alia)  dice,  lots, 
cards,  &c.  are  declared  nuisances,  and  who- 
ever shall  keep  such  lotteiy  shall  forfeit  £500, 

^  8cc.  ,  733 

By  9  Anne,  c.  14.  s.  8.  to  assault  and  beal  any 
person  on  account  of  monies  won  by  gaming, 
IS  forfeiture  of  goods  and  two  years  imprison- 
ment. 116 

By  16  Car.  2.  c.  7.  to  use  any  fraud  or  unlawfol 
device,  in  playing  at  any  pastime  or  game,  or 
by  bearing  a  share  in  the  stakes,  or  by  betting 
on  the  side  of  such  as  shall  play,  incurs  a  fat- 
feiture  of  treble  the  value.  726 

By  9  Anne,  c.  14.  if  any  person  shall,  by  any 
fraud  or  shift,  deceit,  ill  practice,  Sec.  in  play- 
ing at  any  of  the  games  mentioned  in  the  act, 
or  by  bearing  stakes,  or  by  betting,  Sec.  win  any 
sum  of  money,  or  o^er  valuable  thing,  on  con- 
viction, by  infomiation  or  indictment,  he  shall 
forfeit  five  times  the  value,  be  deemed  infep* 
mous,  and  suffer  corporal  punishment,  as  in 
caseis  of  penury.  727 

The  offence  of  keeping  a  common  gaming-house. 

721.  726 

The  offence  of  excessive  gaming.  729.  733 

Ibe  offence  of  illegal  horse-racing.  748 

Oaming  in  public  fimds.  743 

GAOLER. 
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GAOLEB. 
To  threaten  or  assault  a  gaoler  for  k^eping^a  pri- 
.   soner  in  sa^  gustqdyy  is  a  contempt  of  the  law, 
^  and.  highly  punishable  by  fine  and  imprison- 
ment. 64.  s.  14 
If  a  criminal,  in  endeayouring  to  break  the  gaol, 
assault  his  eaoler,  he  may  be  lawfully  killed 
'  by  him  in  the  affray.  81.  s.  13 
If  a  gaoler,  by  dureu  of  imprisonment,  compel 
a  man  to  accuse  an  innocent  person,  who,  on 
his  evidence,  is  condemned  and  executed,  this 
•  is  homicide  in  the  gaoler.  92.  s.  7 
A  gaoler  knowing  a. prisoner  to  be  infected  with 
an  epidemical  distemper,  confines  another  pori- 
4oner  against  his  will  in  the  same  room  with 
.  him,  by  which  he  catches  the  infection,  and  is 
,  sofiered  to  continue  there  and  die,  this  is  a  fe- 
lonious killing.  93.  (N) 
So  also  to  confine  a.  prisoner  in  a  damp  room, 
.  denying  him  the  conveniences  which  decency 
-  requires,  by  which  filth  he  catches  a  distemper 
.  and  dies,  it  is  felonious.  t6.  (N) 
By  14  £dw.  3.  c.  10.  if  any  gaoler  or  under- 
.  keeper,  by  duress,  make  any  prisoner  to  be- 
V  come  an  appellei,  against  his  will,  he  is  guilty 
of  felony.  413 
It  is  immaterial  whether  the  approvement  be 
true  or  fidse,  or  whether  the  tippellee  be  ac- 
quitted or  condemned.                           ib.  s.  2 

GARDENS. 

The  offence  of  robbing  orchards  and  gardens  de- 
scribed. 166 
GARMENTS. 
By  6  Geo.  1.  c.  23.  to  assacdt'any  person  in  the 
public  highway,  with  intent  to  spoil   their 
clothes  or  garments,  is  transportation  for  seven 
■  years.                                                       114 
Cases  decided  by  the-  twelve  judges  on  the  above 
statute.  115 

GATES. 

See  Fences. 

By  6  Geo.  1 .  whoever  shall  break  down  the  gates 
&c.  of  such  places  as  the  act  describes,  shall 
be  committed  to  the  house  of  correction,  &c. 

355 
Hie  punishment  for  destroying  of  turnpike  gates. 

340 

Erecting  a  new  gate  in  a  highway  is  a  nuisance, 

.  because  it  intercepts  that  free,  open,  and  legal 

passage  the  people  before  enjoyed.    694.  s.  9. 

But  where  a  gate  has  continued  time  out  of  mind, 

it  shall  be  intended  that  it  was  set  up  at  first 

by  consent,  or  laying  out  the  road,  m  which 

case  the  people  never  had  a  free  passage.  146. 

^  sate  that  is  a  common  nuisance  may  be  pulled 

down  by  any  person.  695.  s.  12. 

GOD. 

• 

All  blasphemies  against  God,  as  denying  his 
being  or  providence,  or  reproaching  Jesus 
,  Christ,  or  fidsely  pretending  to  extraordinary 
.  commissions  firom  God,  are  high  offences  by 
the  common  law,  punishable  with  fine,  impri- 
sonment, and  such  infamous  corporal  punish- 
.  meat  as  the  court  shall  direct,  358 


By  9&  10  Will.  3.  c.'32..  denying  aay^one  of 
the  persons  in  the  hiply  Trinity  to  be  God,  or 
maintaining  that  there  fure  more  Gods  than 
one,  Sec.  on  conviction  at  Westminster  or  as- 
sizes, Irenders  the  offender  ipcapable  of  any 
office  for  the  first,  disabled  to  sue,  &c.  for  the 
second  offence.  355.  s.  13. 

[Repealed  as  to  the  Trinity,  53  Gcn).  3.  ch.  160. 

•*.(N) 
GOLD. 

See  Coin. 

Endeavours  to  find  out  the  Philosopher's  Stone 


^  ■ 


being  found  prejudicial,  the  5  Hen.  4.  c.  4. 
made  it  felony  to  use  the  crafi  of  multiplica- 
tion, but  is  repealed  by  1  WilL  &  Mary,  c.  30. 

42 

By  8  &  9  Will.  3.  c.  26.  whoever  shaU  blanch 
copper,  &c.  or  deal  in  any  malleable  compo- 
sition or  mixture  of  metals,  which  shall  be 
heavier,  and  look  and  touch  IUlc  standard  gold, 
he  shall  be  guilty  of  felony.  42.  s.  14. 

The  standard  of  gold  consists  of  two  carats  of 
copper  melted  with  twenty-two  carats  of  fine 
gota  43.  s.  16. 

The  king  cannot  by  his  prerogative  alter  the 
standard  ib. 

GOLDSMITH. 

See  Bullion. 

By  6  &7  WilL  3.  c.  17.  no  molten  silver  shall 
be  stamped,  unless  it  be  marked  and  stamped 
at  Goldsmith's  Hall,  and  certified  under  the 
hand  of  one  of  the  wardens  of  the  goldsmiths, 
that  oath  hath  been  made  by  the  owner  and 
one  credible  witness  that  no  part  thereof  was 
the  current  coin  of  the  kingdom,  nor  the  clip- 
pings thereof,  nor  plate,  &c.  38 

No  broker,  not  being  a  trading  goldsmith  or  re- 
finer of  silver,  shall  buy  or  sell  any  bullion,  on 
pain  of  six  months  imprisonment.  41 

GOOD  BEHAVIOUR. 

See  Behaviour,  Surety,  Recognizance. 

By  34  Edw.  3.  c.  1.  justices  of  peace  are  em- 
powered to  restrain  offenders,  noters,  &c.  and 
to  take  and  arrest  all  those  they  found  by  in- 
dictment or  iuspiciotiy  and  put  them  in  prison 
— and  to  take  of  all  them  mat  be  not  ot  good 
fame,  sufficient  surety  and  mainprise  for  Uieir 
good  behaviour.  485 

Persons  of  evil  fame  includes  persons  of  scanda- 
lous behaviour  in  other  respects  than  those  re- 
lating to  the  peace.  ib.  s.  1. 

A  man  may  be  bound  to  good  behaviour  for  of- 
fences contra  bonot  morety  as  haunting  bawdy 
houses  with  women  of  bad  fame;  keeping  bad 
women  in  one's  house;  speaking  contemptu- 
.  ously  of  a  justice  or  a  mayor,  though  not  in 
the  execution  of  office,  and  also  of  a  constable 
in  the  execution  of  his  office.  t6.  s.  2. 

But  no  one  ought  to  be  bound  to  good  behaviour 
for  rash,  quarrelsome,  or  unmannerly  words, 
unless  they  tend  to  break  the  peace  or  abuse 
the  government.  486.  s.  3. 

But  there  are  no  precise  rules,  and  the  ma^- 
trate  has  a  discretionary  power.  ib. 

Surety 
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huvCf  tmyXn^ttkeA  of  aOlie  maj  Jtislly  soapect 
to  h%  itfiyftwSy'yMmndsoyi  or  scanddousy 
iM  mOM  ^rao  tl6Vp  In  the  vMty  and  "wafce  in 
tkA  iHglity  or  keep  sospieioiis  'compsny,  te- 
Mted  To^betSy  &c.  e&'ves  droppers,  common 
omnkftrdfl,  and  aS  persom  ^rhose  condnct 
imdeMlfaem  of  evil  fame*  486.8.3 

A  tarie^  of  inatancea  enumerated  in  which 
nstkf  for  behaviour  has  been  taken,  ib.  noiis. 

GOVEIlNMfiNT. 
Contempts  against  the  king^  goTorament.  c.  6. 

GRANARY. 

%  11  Gto.  t.  €.  92.  whoerter  shifl  destroy  any 
atovt-JMvsey  •granary^  or  ether  place  where 
•com  shall  be  then  kept,  in  order  to  be  ex- 
petted,  or  than  unkwftd)j  enter  any  such 
pUboe,  and  ^ake  and  cany  away  any  com, 
'  neur^  meal,  or  gram  therefrom,  or  shall  throw 
•  abroad  er  spoil  the  same,  -shall  be  transported 
for  seven  years.  345 

GRAND  JURY. 

ne  oomt  may  impose  an  immediate  fine  on  a 
person  who  refuses  to  give  evidenoe  befotetiie 
grand  jury  concerning  a  crime.  65.  a.  4. 

But  an  indictment  Of  taw  tauMti,  one  for  a  riot, 
indorsed  by  the  jury  ignotmmiy  the  other  fov 
ap  assault  returned  biBa  verm,  is  good^  Rex  v. 
tieUkmae.  506 

GRAND  LARCENY. 

See  Lascbiit. 

Crrand  larceny  is  a  foloniuus  and  fraudulcfnt 
takmg  and  carrying  amay  die  mere  personal 
goods  of  another,  not  from  the  person,  nor  out 
of  his  house,  above  the  value  or  i^Ld.        142 

GRANT. 
SesMovoPOLT. 

All  grants  of  monopolies  rdating  to  any  known 
trade  are  void  by  the  common  law.  694.  s.  1. 

By  the  common  law,  the  king's  grant  to  any 
particular  corporation  of  die  sole  importation 
of  any  merchandise  is  void.  625 

Tlie  -grtmt  of  the  sole  engrossing  of  wffls  and 
inventories  in  a  spiritual  court,  or  of  the  sole 
making  of  bills,  pleas,  and  writs,  in  a  court  dT 
law,  to  any  paiticidar  person,  is  void.  t6.  s.  3. 

A  grant  for  ttie  sole  making,  importing,  and 
selling  of  playinff  cards,  is  vokl.  to.  s.  4. 

Nothing  can  ezdude  a  subject  from  trade  but  an 
act  of  parliament.  tA.  (N) 

But  the  King  may  grant  to  any  one  the  sole  use 
of  any  art  invented,  or  first  brought  into  the 
realm  by  die  grantee.  628.  s.  21 . 

The  kinff  may  grant  to  particular  persons  the  sole 
use  of  someparticunuremploTments;  as  print- 
ing the  holy  scriptures,  law  books,  &c.       ib. 

By  21  Jac.  1.  c.  3.  all  gtimts  of  mooopolieyiare 
declared  void.  625 

How  persons  aggrieved  by  such  grants  shall  be 
relieved.  627 

But  this  statute  shall  not  extend  to  grmnttaf 
prifoUegey  for  the  term  of  fourteen  years,  for 
the  sole  working  or  makingof  tmynew  maau* 


focture,  widiin  Uiis  verifl^to^  tkt  Ime  nd  lint 

iavcniaai.  6t8 

aMBuiactores  Bawry  nouipK  ulo  tte  i^eani  wn 

within  this  grant  of  privflege.       .  6i83.9.S9 

GRASS. 

It  is  no  larceny,  by  the  common  law,  to  steal 
com  or  grass  growing^  but  a  bare  trespass. 

149 
GREAT  SEAL. 


By23£dw.  3.  c.  2.  if  a  nan  d*  ooamadUt  Ae 
king's  great  or  privy  aea!,  he  ahail  be  geiltf 
of  tig^  treason.  19.  s.  48 

This  emends  to  aiders  and  ecuienters  as  wdl  as 
to  actors.  «&.  a.  49. 

But  no  attempt  to  oounletfoit  either  of  dioB  wffl 
amount  to  this  crime.  tk  a.  60 

Nor  is  fixine  the  great  seal  to  a  patent,  withort  a 
warrant  mr  so  dois^,  high  treason.    90.  a.  51 

Nor  is  any  attention  of  the  matter  of  an  instni' 
ment  to  which  die  sesl  ia  affind>  a  eoonter- 
feilu^efit.  21.i.  M 

By  7  Anne,  c.  2t.  to  ooonteiVBt  die  seds  need 
in  Saaikmd  ia  hjgjh  treason.  tO 

GUEST. 

« 

A  gueft  who  has  a  piece  of  plate  set  before  him 
in  an  inn,  may  be  giiilty  of  felony  in  firandu- 
lently  taking  it  away«  144.  (N) 

If  an  innkeeper  refose  either  to  receive  a  trami- 
ler,  as  a  gaetT,  into  his  house,  or  to  find  him 
victuals  or  lodging,  upon  his  tendering  him  a 
reasonable  price  for  the  same,  he  maybe  seed 
by  action  m  damases,  and  sJso  indidadaad 
fined  at  the  suit  of  the  king.  714.  s.  2 

And  it  is  said  that  the  constable  may  oompd 
him  to  reoeive  such  guest.  tfi. 

GUDGEONS. 

The  usual  nets  for  taking  them  may  be  used, 
provided  they  are  not  used  for  fish  prohibited 
to  be  taken  by  such  nets.  656 

GUINEA. 
iSmGoiv. 

The  impression  of  a  guinea  being  made  on  a 
piece  of  hammered  gold,  not  loimd,  andinan 
impassable  state,  is  not  a  counterlatii^  of  te 
current  coin.  SO 

By  15  Geo.  2.  c.  28.  to  wadi,^d,  or  eohwr, 
any  lawfid  or  counterfeit  shming,  or  a  six- 
pence, or  add  to  or  atter  ihe  impreasien  ef 
either  side  of  sudi  shflling  or  nzpenee,  vridi 
intent  to  mdce  Ae  same  reseaable,o^lo6klfte» 
or  pass  for,  a  guinea  or  a  half^ittiiiea,  or  to 
aid  or  counsel  therein,  Iec  is  hi^  treason. 

26.  s.  83 

GUNPOWDER. 

By  21  Jac.  1.  c.  8.  i^nst  grants  of  mooopolieSy 
it  shall  not  extend  to  grants  concerning  dig- 
ging, making,  or  compounding  of  saltpetre  or 
gunpowder,  &c.  626.  s.  f  0 

By  16  Car.  1.  e.  31.  aU  permm  nay  import, 

niake. 
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make^  «Ad  -aell  gunpowder,  or  ^the  malseiaU 
thereofy  aetwith^anding  tiiy  iahibition. 

HABEAS  CrOBFUS. 

J^  man  comndtted  by*  the  spiritual  comH,  for  he- 
retry)  niayaue  out  ^  habeas  oor/ms  to  the  king's 
bendi.  354.  s.  7 

HABl!r. 

{ty  5  Geo.  1.  c.  4.  if  any  mayor,  hailil',  or  other 
magistrate,  shall  wilmUy  resort  to  any  other 

Slace  of  divine  worship  than  the  church,  in 
le  gown  or  any  ether  peculiar  habit  of  his 
offioe.  Ice  be.  he  shall  be  disabled.  a71 

HACKNEY  COACHMUN. 

]|y  9  Anne,  c.  23.  hackney  coachmen  are  per* 
mitted  to  woik  within  the  bills  of  mortali^  on 
«  Sunday.  362 

HALFPENNY. 

By  15  Geo.  2.  c  28.  whoever  shall  counterfeit 
or  coin  a  halfpenny  or  fiirthing,  their  aiders. 
Ice.  shall  suffer  two  years  imprisonment,  and 
find  surety  for  two  years  more.  '    45. 

Qy  15  Geo.  2.  c.  28.  to  file,  alter,  wash,  or  co- 
tour;  or  add  to,  or  alter  the  impression  of  a 
hali^nny  or  &rthing,  with  an  intent  to  make 
them  look  like,  or  pass  for,  either  a  sixpence 
or  a  sihflling,  or  to  aid,  &c.  is  high  treason. 

26 
HAWKS. 

In  what  case  it  is  felony  to  steal  them.  149 

HAY  AND  CTRAW. 

By  2  Will.  &  Maiy,  c.  8.  eveiy  truss  of  old  hay 
for  sale  within  the  bills  of  mortality,  between 
1st  August  and  June,  shall  weigh  56lb.  and 
new  hay,  from  June  to  August,  60lb.  on  pain 
of  16d.  a  truss.  658.  s.  117 

By  31  Geo.  2.  c.  40.  all  straw  within  the  biUs  of 
mortality  shall  be  sold  in  bundles  weig^ung 
■361b.  on  pain  of  Is.  for  every  bundle  deficient. 

659.  s.  118 

HEARING  MASS. 

Cnder  what  circumstances  a  Catholic  may  le- 
gally hear  mass.  394,  395 

HEIRESS. 

See  Markiaoe. 

The  punishment  of  stealing  an  hoiriss.  123to125 


The  buildiBg  cf  nalreei  is  a  diltefcitigtt  oT  4bi 
•hic^w»r  to  the  public;  but  Ihs  4Wii  itill  te* 
mains  a  the  awmr^  0B^ 

If  a  highway  through  an  open  field  bo  impis- 
sable,  the  people  may  ^  by  ooklels^^eiEen  m» 
com  sown  thereon.  ib,  s.  2 

The  grantee  of  a  way  macy  remove  obstructions 
therein.  i6. 

But  he  cannot  dig.  trenches  to  let  off  water  4com 
the  way,  which  the  grantor  has  caused;  for>he 
has  no  interest  in  the  soil.  t6* 

But  he  may  have  an  action  for  spoiling  the  way; 
and  perhaps  may  go  on  an  outlet  of  the  wronc 
doer.  ibi 

If  a  private  way  be  spoiled  by  the  grantee  he 
shall  repair  it,  and  not  the  grantor,  unless 
the  grantor  has  bound  himself  so  to  do.      ib. 

An  ancient  highway  cannot  be  chanj^ed  without 
an  ad  quod  damnum  and  inquisition  thereof. 

t^.  s.  3 

But  now,  by  stat.  57  Geo.  3.  c.  78.  two  justices 
may  change  a  highway.  698.  (N) 

A  way  changed  without  such  authority  may  be 
stopped  up.  698 

And  trespass  will  lie  for  going  on  tuck  new 
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HERESY. 

What  it  is ;  by  whom  cognizable ;  and  how  pu- 
nishable. 353 
HIGHWAYS. 

Highways  are  either  footways,  packways,  or 
J  cartways,  &c.  696 

A  common  river  is  a  public  highwav.  696.  s.  1. 
Every  way  common  to  all  subjects  from  town  to 
town  is  a  public  highway.  ib. 

But  a  way  to  a  parish  church,  or  to  the  common 
fields  of  a  town,  or  to  a  private  house,  or  per- 
haps to  a  village  which  terminates  there,  is  a 
private  way,  and  not  a  highway.  697 


Neither  are  inhabitants  bound  to  watch,  answer 
for  robbing  in,  or  to  repair  svrA  new  road,  ib. 

But  if  a  river  change  its  course,  the  highways 
continues  in  the  new  channel,  in  die  Same 
manner  as  in  the  old.  %b. 

The  owner  of  land  through  whidi  a  road  runs  is 
obliged  to  repair,  if  he  incloses.  .    699 

Generally,  the  oecupiers  of  lands  are  bound  to 
repair  the  highways  in  the  pariA  where  such 
lands  lie.  698.  s.  5 

But  the  tenants  whose  lands  adjoin  the  roade 
are  bound  to  scour  their  ditches.  ib. 

Private  persons  may  be  burthened  to  repair 
highways,  either  in  respect  to  the  occupation 
of  lands,  or  by  prescription.  t^. 

In  respect  to  hinds ;  as  where  the  owner  incloses 
the  lands  through  which  the  highway  lies.  699 

In  9n  ad  quod  damnum,  the  parisluoners  shall  re^ 
pair  the  new  road.  ib. 

But  another  parish,  who  gain  no  benefit  from 
the  change  of  the  road,  shall  not  repair,  al- 
thouffh  it  goes  through  part  of  such  parish| 
but  the  person  suing  out  the  writ  and  his  heirs 
shallrepair  such  part  of  the  road.  699 

A  corporation  may  be  bound  to  repair  by  force 
of  a  ^eral  prescription.  ib,  s,B 

Nor  is  it  any  eacense  mat  they  did  use  to  repair 
itmU  of  charity,  ib. 

But  a  private  [person  cannot  be  bound  by  agene- 
ral  prescription.  700 

A  tenant  in  tee  may  be  bound  ratione  tenura,  ib, 

A  tenant  at  vrill  may  be  indicted  for  suffering  a 
house  on  the  highway  to  grow  ruinous.       ib. 

But  if  the  p^h  he  indicted,  where  a  particular 
person  is  bound,  either  by  tenure  or  prescript 
tion,  they  cannot  discharge  themselves  under 
the  general  issue,  but  must  plead  it  specially. 

ib,  s.  9 

But  an  indictment  against  a  particular  division 
of  a  parish  must  shew  how  such  division  is 
bouna  to  repair.  700.  (N) 

What 
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Wliat  Bhall  be  nkl  to  be  annnaiiee  to  the  high- 
.  way  at  common  law. .  *  TXK) 

How  such  nuisanoes  are  to.be  removed  and  pn- 
.  niehed.  •  701 

Riile»  fociiidichnents  relative  to  highways*  703 

HOMICmE. 

&e  Fblo  de  SEy  Murder,  Manslaughter. 

Homicide  is  an  offence  either  against  a  man's 
own  life  or  that  of  another.  c.  9.  p.  76 

Justifiable  homicide  causes  no  forfeiture  at  alL 

t5.  (N.l) 
Excusable  homicide  c.  11.  p.  85 

Felonious  homicide  is  murder  or  manslaughter. 

76.  (N.  1) 

Justifiable  homicide  must  be  owing  to  some  un- 
avoidable necessity,  and  the  party  killing  must 
be  free  from  all  manner  of  &ult.  79 

Hiere  must  be  no  malice  covered  under  the  pre- 
tence of  necessity.  t&.  s.  2 

Jfa  tpecial  justification  can  be  pleaded  in  homi- 
cide, and  the  plea  is  found  for  the  defendant, 
he  shall  be  dismissed,  and  neither  put  to  plead 
not  guilty,  or  to  purchase  his  pairdon.  t^  s.  3 

Justifiable  homicide  is  either  in  the  due  execu- 
tion or  advancement  of  public  justice,  or  in 
the  just  defence  of  a  man  s  person,  house,  or 
goods.  80 

Hie  judgment  by  which  a  person  is  executed 

'  must  be  given  by  one  who  has  jurisdiction, 

or  it  will  not  justify  either  the  judge  or  the 

officer.  ib,  s.  4 

If  common  pleas  give  judgment  of  death,  or 
justices  of  peace  award  execution  in  treason, 
and  it  is  done,  botb  judges  and  officers  are 
guilty  of  felony.  ib,  s.  5 

But  if  justices  of  peace,  on  indictment  of  tres- 
pass, arraign  for  felony,  and  the  prisoner  is 
executed,  the  justices  only,  and  not  uie  officers, 
are  guilty.  ib.  s.  6 

The  judgment  must  be  executed  by  the  lawfrd 
officer.  ib.  s.  7 

If  the  judge  who  sentences,  or  any  private  per- 
son, or  even  the  officer  without  lamil  warrant, 
executes  an  attainted  persouy  they  are  (pon- 
trary  to  former  opinions)  guilty  of  felony. 

i6.  s.  8,  9 

The  execution  musit  be  pursuant  of  and  war- 
ranted by  the  judgment.  81.  s.  10 

But  the  kmg's  warrant  may  remit  the  ignomi- 
nious part  of  the  punishment,  and  the  officer 
is  justified  in  doing  execution  accordingly. 

ib.  (N.  1) 

Any  person  may  justify  killing  another  who  has 
been  guilty  of  felony,  and  cannot  otherwise  be 
taken.  i^.  s.  11 

So  an  officer  may  justify  the  killing  an  innocent 

'  person  indicted  for  felony,  if  he  cannot  other- 
wise be  taken.  »6.  s.  12 

If  a  criminal,  endeavouring  to  break  gaol,  as- 
sault his  gaoler,  he  may  be  lawfrdly  killed  by 
him.  »6.  s.  13 

Rioters,  &c.  resisting  the  endeavour  of  a  justice 
to  arrest  them,  the  killing  them  may  be  justi- 
fied, ib.  s.  14 

So  also  may  a  private  person,  in  defence  of  him- 
self a^istuiem^  ib. 


And  so  perhaps  if  he  cannot  xytherwise  supiness 
them.  ~      81 

A  straagef  assaulted  by  combatants  whom  he  en- 
deavoured to  part,  who  kills  one  of  them,  may 
justify  it,  if  they  knew  his  interposition  was 
for  that  purpose  ib.  (N.  2) 

Trespassers  in  deer  parks.  Sec.  not  surrendering^ 
to  the  keeper,  may  hejustfy  slain  by  bim,  by 
by  force  of  the  statute  21  £dw.  I.e.  2,  3,  and 
4  Wm.  &  Mary,  c.  10.  ib.  s.  15 

In  trial  by  battle,  tf  one  comUrtant  kill  the  odier 
he  is  justified.  82.  s.  16 

But  in  fdl  these  cases  iSbe  killing  is  iiot  jostS- 
able,  unless  it  was  unavoidable.    '^  811(N.~2) 

If  a  sheriff,  endeavouring  to  retake  upon  an 
escape  in  civil  process,  kills  the  person  m  /Ae 
affrWf  it  is  justifiable.  '  82.  si  17' 

The  officer  in  such  a  case  is  not  bound  to  gtve 
back.  f&.  s.  18 

But  no  private  person  can  justify  homicide  in 
arresting  a  man.  on  civil  process,  as  he  may  in 
felony.  ib.a.t^ 

Nor  can  the  sherifflawfiiliykill  those  who  barely 
fly.  ib.  a.itO 

Killing  a  wrong-doer  in  defence  of  a  man's  per- 
son, house,  or  goods,  may  be  justified.  t^.s.21* 

As  where  a  man  kills  one  on  the  highway  who 
assaults  to  rob  or  murder  him.  ib. 

A  woman  may  justify  killing  the  man  who  at- 
tempts to  ravish  her.  t6. 

A  servant  who  finds  his  master  slain,  and  iq>- 
prehends  the  like'events  to  himself  may  ju»-, 
t2fy  killing  the  murderer.  'i^. 

A  parent  or  a  husband  may  justify  killing  the 
forcible  ravisher  of  a  wife  or  daughter's  virtue. 

'  ib.(s.^y 

But  the  person  justifying  must  be  wboHy  free 
from  fiiult.  ib,  s.  22 

A  man  cannot  justify  killing  another  in  defence 
of  his  house  or  goods,  or  even  of  his  person^ 
firom  a  bare  privale  tretpaa.  83.  s.  23 

The  question  argued,  whether  it  is  not  justifi- 
able to  kill  when  the  trespass  is  violent,  and 
indicates  an  intention  to  murder.        ib.  s.  24 

A  distinction  taken  between  an  assault  on  tfie 
highway  and  in  a  town.  ib.  s.  25 

By  24  Hen.  8.  c  5.  those  who  are  indicted  for 
the  death  of  {jersons  attempting  to  murder, 
rob,  or  burglarioosly  to  break  into  mansion- 
houses,  shall  incur  no  forfeiture,  and  be  dis- 
charged. 84 

Not' only  the  master  of  a  house,  but  a  k>d^  or 
sojourner,  who  kills  an  assailant,  is  witfam  die 
protection  of  the  statute.  84.  (N) 

A  man  is  not  justified  in  killing  another  whom 
he  taketh  in  adultery  with  his  wife.  ib. 

In  what  case  the  killing  an  innocent  perton  for 
the  preservation  of  a  man's  own  life  is  said  to 
be  justifiable.  ib. 

Excusable  homicide  is  either  per  infartuninm  or 
se  defendendo. — Sed  vide  ante,  excusabue  ho- 
micide. 85 

HONEY  AND  WAX. 

Regulations  relating  to  the  making  and  selling 
of  honey  and  wax.  660 

'  '        HORSES, 
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HOUSE. 


In  wW  caws  laioeny  from  the  house  is  debarred 
of  clergy.  200 

To  break  and  enter  felonioQsly  the  mansion-house 
of  another  in  the  night  is  burglary.  129 

"What  is  such  a  house  in  iwhich  burglary  may  be 
committed.  133 

The  species  of  house  in  which  arson  may  be  com- 
mitted. 137 

What  part  of  the  house*  must  be  burnt  to  com- 
plete the  crime.  139 

In  vrhaX  cases  a  man  may  justify  homifiide  in  de- 
fence of  his  house.  84 

Bfaliciousljr  firing  a  house  with  intent  to  defraud, 
felony  without  benefit  of  clergy.  1 39 

Filing  nouses  or  buildings  used  as  manufectory, 
felony  without  benefit  of  deigy.  140 

How  ftjr  it  is  lawfiil  for  a  man  to  assemble  his 
friends  in  the  defence  of  his  house.  489.  518 

How  &r  a  constable  may  enter  a  house  to  sup- 
press an  affray  therein.  490.  s.  16 

It  u  felony  riotously  to  pull  down,  or  begin  to 

.    pulldown,  a hoQse.  528 

HOUSEHOLDER. 

AU  hottsdkolders  dwelling  in  any  county  or  town, 
whether  they  occupy  lands  or  not,  are  within 

•  die  statute  of  bridges.  711 

HUNTERS. 

Baolously  assembled  with  painted  visors,  &c. 

Biay  be  obliged  to  surrender  upon  pain  of 

pemdty.  179.  (N) 

By  9  Geo.  1 .  c.  22.  to  appear  disguised,  or  to 

kfll  fellow  deer — ^to  rob  a  warren — a  ooney- 

buriow,  or  to  steal  fish  from  a  pond,  heing 
'    mrmed  <utd  diiguuedy  SfC.  S^e.  or  to  kill  deer  in 

any  inclosed  ^ace,  or  to  rescue  another  in 
'    custody  for  these  ofiences,  is  felony  without 

elerggr.  179.  (N) 

By  16  Ueo.  3.  c.  30.  to  kill,  destroy,  or  snare^ 

any  fellow-deer,  forfeits  £30  if  by  a  keeper 
^  double ;  and  the  second  offence  is  transporta- 

tioB.  179.  (N) 

HUSBAND. 
Ste  Feme  Covert. 

Whal.ptoper^  a  husband  is  seised  of  in  right  of 
'  .his  wife,  he  shall  forfeit  9sfelo  de  $e,  78 

If  a  wife  procure  a  servant  to  kill  her  husband, 
they  are  both  guilty  of  petty-treason.         106 
If  a  stranger  pocure  a  wife  to  kill  her  husbmid, 

•  he  maybe  mdicted  as  accessary  to  thetxeason. 

ib. 
A  wife  cannot  be  found  guil^  with  her  husband 

•  in  the  statute  3  &  4  WiU.  and  Mary.  c.  9 
against  robbing  lodgings.  154 

If  me  lodffings  were  let  to  the  husband,  she  can- 
not be  found  guilty  at  all.  t6. 

A  husband  is  not  liable  to  pay  the  forfeiture,  on 
an  indictment  against  tfie  wife  for  absence  from 
drarch.  389.  s.  39 

A  wife  mav  demand  surety  of  the  peace  against 

'•  ber  husband  threatening  to  beat  her  outrage- 
<fesly.  478.  s.  4 

A  hiisband  siay  haive  it  also  against  his  wife.'i^. 
I. 


JACTITATION. 

A  sentence  at  jactUatiorty  in  the  ecdesiasttcal 
court,  is  not  conclusive  evidence  against  a  ibr« 
mer  marriage,  on  an  indictment  for  polygamy, 
on  the  21  Jac.  1.  c.  11.  687.  S.  11 

And,  admitting  it  to  be  conclusive,  yet  the  vali- 
dity of  it  may  be  impeached,  by  evidence  that 
it  was  obtaified  by  miud  and  collusion,  ib.  s. 

11 
IDEOT. 

An  ideot  is  one  whose  understanding  is  defective 
from  his  biith.  2.(N)3 

Ideots  are  not  punishable  byanycrimiiia/  proie- 
cution  whatsoever.  ib. 

If  an  ideot  commit  a  trespass  against  the  person 
or  possession  of  another,  he  may  be  conipelled 
to  make  satis&ction  in  damages.  -  3 


IMPLIED  MALICE. 


See  Note,  91. 


IMPOSTORS. 


Impostors  in  religion,  as  felselv  pretending  to 
extraordinary  commissions  nom  God,  and 
terrifying  the  people  with  felse  denun^ations, 
are  punishable  by  the  tofpomd  judges  with 
fine  and  imprisonment,  &c.  358 

INDICTMENT. 

\ 

In  what  manner  the  words  of  the  statute  of  trea- 
sons have  been  pursued  in  indictments.        9 

How  an  indictment  against  a  popish  priest  must 
be  firamed.  29 

In  an  indictment  for  not  taking  the  oath,  any 
misrecital  of  the  very  words  of  Sie  oath  is  erro- 
neous. SQ,  s.  36 

An  indictment  for  forcible  marriage  ought  to 
allege  that  it  vnafor  lucre,  .124 

An  indictment  on  a  statute  need  not  shew  that 
the  d^ndant  is  within  the  benefit  of  an  excep- 
tion.       ,  373 

An  indictment  IS  not  vitiated  byfeke  Latinf  un- 
less it  be  unintelligible  or  nonsemdcal.  79. 301 

A  person  may  be  indicted  intone  county  for  goods 
stolen  in  another.  151 

Every  indictment  of  larceny  mist  have  the  word 
cepit  as-well  as  asportavU.  142 

In  an  indictment  for  forcible  entry,  tali  die  ijUra- 
vUy  S^e.  et  iptum  A.  B.  manujforti  diiseisivit, 
are  sufficient  without  adding  od  tune  et  ibidem,  - 

507.  s.  42 

In  an  information  or  indictment  on  a  penal  sta- 

.  tute  the  words  of  the  statute  must  be  precisdy 

purmed.  649 

INFANTS 

Infimt  under  14  tennot  be  guilty  of  rape.  123. 

(N) 

Under  the  age  Of  discretion  not  to  be  punished 

criminally.  1 

How  to  be  dealt  with,  if  they  can  distinguish 

between  good  and  evil.  4.  s.  8 

Are  liable  to  make  a  civil  satis&ction  ibr  trespass. 

3 
3£  InfettU 
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In&nts  ought  to  .find  tecunty  for  tiie  peace,  by  < 
^  ^ir  firieqdd,  and  not  be  bound  themselves. 

"  479.8.5 

May  be  guilty  of  a  ibrcible  entry  in  respect  of 
'    actual  personal  violence.  503.  s.  35 

INHDELS. 

It  has  been  questioned,  whether  infidels,  .&c. 
have  a  right  to  demand  surety  of  the  peace  or 
not  478.  s.  3 

INHABITANT. 

How  inhabitants  are  to  be  taxed  to  the  repair  of 
bridges.  711 

INN  OF  COURT. 

JJuiglary  may  b^  committed  in  a  chamber  in  an 
inn  of  court — ^the  reason  of  it.  133 

INN  AND  INNHOLDER. 

Afi  innkeeper  may  be  indicted  at  common  law  for 
the  nuUance  of  harbouring  thieves,  or  suffering 
disorders,  or  taking  exorbitant  prices,  or  if 
he  open  a  new'inn  unnecessarily,  &c.        714 

If  he  r^Kise  to  entertain  a  travdlet,  &c.  he  is 
liable  to  an  action  by  the  party  grieved,  ib. 

8.  2 

ne  constable  may  compel  the  reception  of  a 

.  guest.  ib. 

How  he  may  enlarge  or  build  a  new  inn  upon 
the  mie  of  an.old  one.  ib.  s.  3 

They  must  sell  their  victuals  and  provender  at 
teeMneble  rates.  716 

INQUEST  OF  OFFICE. 

^  what  manner  lunacy  may  be  tried  by  aa  in- 
quest of  office.  3. 8.  4 

INSOLVENTS. 

See  Bahkbupts. 

By  28  Geo.  2.  c.  18.  insolvent  prisoners  guil^ 
of  perjury,  in  delivering  a  sotedule  of  their 
effects  in  the  manner  the  act  describes,  shall 
foffer  death  widiout  clergy.  588 

Bf  1  Geo.  4.  c.  119.  insolvent  debtor,  y^ho  shall 
^aoduletttly  omit  from  his  schedule  goods  to 
the  i^u0  cf  £20,  is  guilty  of  a  misd^eanor. 

Intention. 

How  far  the  intention  with  which  persons  assem- 
ble win  be  unlawful,  in  order  to  constitute  a 
riot.  >  514.  s.  3 

IRELAND. 

Jrelmid  ia'iofc  » Ibi^igD  natioii  as  to  the  bring- 

.  ing  counterfeit  mcmey  from  it.  26.  8. 87 

|iow  &r  a  popish  priest  going  to  Irel^md,  but 

driven  again  on  tne  EtiglUh  coast  by  a  storm, 

is  guilty  of  high  treason.  29 

.  IRONY. 
How  to  b9  undefstood  in  a  libel.  543 

JUDGE.     . 

Bribery  in  a  jodge  Ibnnerly  punished  as  high 

treason.  416.8.6 

Itisnowavttyhi^iniadem^aiior.  ih. 


The  Earl  ofMiddUtex  fined  for  bribeqr. 

41f .  dJ^T 

Judges  >of  all  courts  of  record  are  freed -tenitaU 

prosecutions  whatsoever,  aijiu^ga^  ezoepi  .41 

parliament  447*  a.  6 

JURISDICTION. 

It  is  no  justification  of  confederacy  to  carry  ena 
malicious  prosecution,  that  the  court  Ittd  no 
jurisdiction  of  the  cause.  446 

No  want  of  junsdiclion  in  a  court  to  ^iAoA 
scandalous  matter  is  introdiioed-will  aialEfe  it 
Ubellous.  544 

JURORS.      ' 

See  PRESENTMEStT- 

Whoever  shall  strike  a' jujM>r,  &e«  in  <oiii^  aM 
lose  his  hand,  his  goods,  the  profit  ii  M 
lands,  ai|d  wBkt  peq>etaiBd  inpneonaenl. 

A  juror  who  gives  a  verdict  eontiMy  lo  wanifcpi 

evidence  is  not  dieieby  gutt^  of  pegwy. 

432.8.5 
Jurors  not  liable  to  any  mseentipn  whatSQeMTt 

in  respect  to  their  vwakt  m  •  enmimal  wmt» 

ter.  44T.a.5 

They  were  formeriy  questioned   in   tiie  filar 

Chamber.  447.  ».  5 

In  questions  of  repairing  bridgfBS,  no  iriiibit»nt 

ought  to  be  a  juror.  708.  a.  6 

It  is  maintenanee  for  a  juror  to  jofidl  a  judge 

for  judgment  after  he  has  given  Jiif  veidilBk 

455.a.8 
A  juror  may  eshori  his  companions  to  gne  snch 

a  verdict  as  he  thinks  rint.  il^ 


'    453 
*.(N) 


JUSTICES  OF  PEACE. 

The  pO¥rer  of  justices  of  the  peace  to  bind  fiei^ 
sons  to  theirgood  behaviour  is  indefinite  wd 
discretionary.  486 

JUSTIHCATION. 

Truth  is  no  justification  of  a  libel. 
The  reason  of  it. 

KING. 

See  Teeason,  Coktempt. 

The  kinff's  title  to'land  must  always  appearopon. 

record.  381.  a.  45 

Every  offence  tending  to  the  prgodioe  of'  te 

king  is  indictable.  698ia.4 

KING'S  BENCH. 

The  kinffs  bench  has  a  supreme  jnrisdictioB 
all  criminal  matters. 

KNrmNG-FRAMES. 

The  ofienoe  of  destroying  knitting-frames.     837 

LARCENY. 

Larceny  is  either  simple  or  mixed;  sin^ 
larceny  is  etther  grand  or  petty.  Ch.  19. 14|. 

Simple  grand  larceny  is  the  taking  and  canyias 
away  of  goods,  neither  firom  the  person  nor 
the  house,  above  the  vafaie  of  12d.  141 

Every  indictment  of  larceny  must  have  i^fia^ 
niu  Ufit  as  well  as  a^oriamt.  tl. 

As  all  feloBy  iQchidef  tiespa^  if  tfift  F«^  te 

'      "  W^ 
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gtSttf  ti  no  trMpuB  m  taking  the  goods,  he 
pemiol  be  goiltj  of  felony  in  carrying  ikon 

Ohe  wfho  ifaids  goods,  and  conrerts  them  to  his 
own  use  mumo/urandiy  is  no  felon,      ib.  s.  2 
One  who  has  the  octval  ponndon  of  goods  by 
\  deiheiyy  cannot  be  guilty  of  felony  in  embez- 
ftlng  than  afterwaids.  143 

A  |eason  giTen  fer  this  rule  of  law.  t6.  s.  3 

Q^  if  thorns  who  have  the  pot$e$$ion  of  goods  by 
deliyenr  take  away  part  thereof  with  intent 
to  steal  ity  it  is  larceny.  ib.  s.  4 

To  constitute  larceny,  the  property  must  be  taken 
from  the  pmtemon  of  the  owner.  144 

Cues  in  which  die  possession  remains  with  the 
*^  owner,  though  he  has  parted  with  the  occu- 
pancy. 145,  147 
^  whom  larceny  may  be  committed.  147 
What  are  sudi  goods,  the  stealing  whereof  may 
amount  to  felony.  148 
&3m  fer  the  goods  taken  ought  to  belong  to  ano- 
ther.                                                         149 
Of  what  vthie  die  goods  stolen  must  be.       150 
MHMfe  tfie  ofltoce  of  larceny  may  be  tried.  151 
In  what  cases  simple  grand  larceny  is  excluded 
4om  cleigy.                                      197, 198 
Qf  lK>r8e»«tealing.                                          1 97 
Offlteabng  sheep,  Ice.                                 198 
Of  larceny  from  tenter  grounds.                    205 
Of  larceny  from  bleadiing  grounds.              206 
Of  larceny  on  nav^ble  riven.  204 
Of  larceny  from  wrecks.  205 
Laiesny  of  military  and  naral  stores.     50,  199 
Larceny  of  letters,  stat  52  Geo.  S.  fdony,  164, 

198 
Of  petty  larceny.  152 

Laneny  fivm  the  person,  21 1 

Laveeny  from  ihe  noose.  212 

Laiteny  frcn  a  church.  203 

Larceny  from  a  shop.  201 

Larceny  from  a-dwetting-hoase.  200 


eonveyed  by  the  post-office,  shall  suffer  death 
without  clergy.  198 

By  9  Geo.  1.  c.  22.  whoevor  shall  send  anyanorc 
nymous  orjietitunu  letter,  demanding  moni^, ' 
venison,  or  other  valuable  thing,  sh^  sufier 
death  without  clergy.  539 

By  27  Geo*  2.  c.  15.  to  send  any  tuck  letter  * 
threatening  to  kill  or  murder  another,  or  to 
bum  their  houses,  out-houses,  bams,  stacks  of 
com  or  grain,  hay  or  straw,  thouffh  no  money, 
&c.  be  demanded,  shall  suifer  death  without 
clergy.  ii. 

Constructions  upon  the  former  statute*         540 

It  is  a  very  high  offence  to  challenge  another,  by 
letter,  to  fi^t  a  duel,  or  to  carry  such  a  letter. 

48r- 

Sending  a  letter  ftiU  of  proToking  lanfluage,' 
without  publishing  it,  is  hi^y  puniuiable. 

546 
LEWDNESS. 

All  open  lewdness,  grossly  scandalous,  is  indict- 
able, as  tendingto  subvert  religion  and  morality.  * 

358 

LIBEL. 


LAW  BOOKS. 

Tl^  king  may  grant  the  exchisire  right  to  print 
law  books-^the  reason  oi  this  privilege.  628. 

s.  18 
LEET. 

AH  aflkays  are  inquimble  at  the  leet.  487.  s.  1 
The  reason  why  the  leet  has  no  jurisdiction  over 

a  privtUt  asMolt.   .  ib, 

A  presentment  ibr  not  repairing  a  hi^way,  in 

mOoDortleeti  is  not  tiavecsable,  unless  it  con- 

•^eern  the  freehold.  703 

Ab  being  hound  to  svich  sepairs  in  respect  of 

the  tenure  of  his  lands>  &c.  ib. 

LETTERS. 
See  Post  Officb. 

Br$  Geo.  3.  c.  25.  and  7  Geo.  3.  e.  50.  and  52 
.  ueo.  3.  serrants  of  the  posl-offiee  embemlinff 
any  letter,  packet,  or  bag  of  letters,  entrusted 
ao  his  em^  containiBg  avr  security  for  the 
p^rnenl  of  monies,  are  guiny  (tf  felony  with- 
out clergy.  1^  to  165 

And  whosoever  shall,  rob  any  mail  o^  or  steal 
anf  letter,  podtet,  or  bag  of  tottais,  font  or 


A  libel  is  a  malicious  defiunation  in  printing  Or 
writing,  or  expressed  by  signs,  or  by  pictures. 

542 

It  is  severely  punished,  beoanse  of  its  direct 
tendency  to  a  breach  of  the  peace.        ib*  s.  3 

So  also  somdal  written  in  a  scoffing  or  ironical 
manner  is  Ubellous.  543.  s.  4 

So  also  a  defamatory  writing,  expressing  onfy 
one  or  two  letters  of  a  name,  but  signiftcant  of 
a  particular  person,  is  a  Kbel.  ib.  s.  5 

It  is  no  justificatioo  of  a  libel  that  the  contents 
are  true.  ib.  s.  5 

The  reasons  for  this  maxim.  544.  (N)  1 

A  writing  which  defames  private  persons  is 
equally  libellous  as  if  the  object  ol  the  de&- 
mati<m  was  a  public  character.  ib,  s.  7 

But  libels  against  public  characters  are  moit 
heinous.  ib,' 

But  no  scandalous  or  impertinent  matter  oon^ 
tained  in  public  or  in  legal  nroceedinss  will 
amount  to  a  libel,  even  if  tbe  court  has  no 
jurisdiction.  '  ib.  s.  8 

Yet  if  it  manifiestly  appear  that  the  sole  intention 
of  the  suit  was  for  the  purposes  of  defiunation, 
it  may  be  otherwise.  ib. 

But  no  presentment  of  a  grand  jury  shall  ever  • 
be  esteemed  libellous*  ib. 

Korean  any  writing  be  libelloos,  unless  it  reflect 
upon  some  person.  545 

But  writing  an  obscene  UkA.  may  bo  punished 
by  ihe  temporal  courts.  ib.  nolit 

Those  who  compose  a  libel  may  be  punished  as 
well  as  those  who  publish  it;  and  so  may 
those  who  procure  it  to  be  composed  or  pub- 
lished, ib.  s.  10 

Ignorance  of  the  contents,  is  no  justification  for 
dispersing  a  libeL  ib- 

And  tf  a  peraon  eitber  read  or  bear  a  VMf  and 
eiterwards  nudicioaBly  read,  ov  lapeat  il,  or 
lend  it  to  anoitor^  he  it  gnitqr  of  pvUioakioii. 

I  Copying 

3E2 
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CJofljing  a  libel  is  prima  fade  eyidence  ofpubli- 

'  cation.  .       •  "       544.  s.  10 

JEF  seirants  pablish  a  libel  during  their  master's 

'  impriaonment,  they  having  no  possible  access 

to  nim,  the  crime  shall  not  be  miputed  to  the 

master  unless  some  privity  appear,     ib.  notu 

The  amanuentis  of  a  unel  is  gunty  of  making  it. 

lb, 

Sen<fing  a  provoking  letter  to  another,  is  highly 

-  pTmishaole.  546 

Sehding  a  libel  to  the  party  de&med  is  a  publi- 

'cation.  '        t6. 

So  a  defiunatory  petition^  if  delivered  to  any  but 

a  member  of  parliament^  is  a  publication,  ib. 

s.  12  &  15 

But  barely  to  read  a  libel^  without  a  previous 

'  knowledge  that  it  was  a  libel ;  or  hearing  it, 

'  to  laugh  at  it  as  a  libel ;  or  only  to  have  a  libel 

in  one's  custody,  is  not  punishable,    ib,  ^.  13 

But  the  custody  of  a  copy  of  a  libel,  publicW 

.Jknown,  is  evidence  of  publication.  to. 

A  libel  is    punishable    oy  fine  and  corporal 

punishment,  in  the  discretion  of  the  Cfourt 

547 

In  what  manner  libels  are  to  be  tried  by  32  Geo. 

.3.  c-60.  546,547 

LIE. 

He  who  gives  the  Ue  to  another  in  ITettminster* 
.  HaH,  sitting  the  courts,  diall  be  bound  to  his 
■good  behaviour.  63.  s.  9 

Obtaining  money,  kxi.  by  no  artful  contrivance, 
bnt  merely  on  a  bare  naked  Ue,  is  not  punish- 
able tarinunally.  318 

LODGER  AND  LODGINGS. 
See  La-rcekt,  Bubglart. 

It  was  doubtful  at  common  law,  whether  rob- 
bing lodgings,yiitr/^  taken,  of  the  fuaniture  let 
'with  them,  was  felony.  153 

If  the  lodgings  were  tsdcen  with  an  original  de- 

tign  to  steal  the  furniture,  the  taking  was 

'felonious.  146 

]^y  3  &  4  WiU.  &  Maiy.  c.  9.  if  any  person  shall 
'  take  away,  with  intent  to  steal,  any  chattel  or 
'  furniture  whldh  by  contract  shidl  be  let  to  him 
'  with  lodgings,  he  shall  suffer  as  in  felony.  153 

A  wife  cannot  be  found  guilty  witk  her  husband 
'  on  ^is  statute.  154 

Caaea  determined  by  the  twelve  Judges  on  this 
statute.  154, 155 

llie  apartment  of  a  lodger  is  his  mansion-house, 
'  andf  may  be  so  laid  in  burglary,  provided  the 
:  land}ora  does  not  sleep  under  the  same  roof. 

134 

If  the  landl6rd  sleep  under  the  same  roo^  and 

;  tfie  lodger's  apartment  is  divided  from  the  rest 

'  of  the  house,  and  has  a  separate  door,  it  may 

be  laid  as  the '  mansion-house  of  the  lodger. 

135 
XQNDON. 

The  charters  of  the  city,  which  re<|uire  that  the 
todkdqror.iball.he  the  priiyupal  in  eveiy 
jpididal  oomioissioa,  extencknotto  such  causes 

.  as  ^M  limited  by  statiite  to  particular  judges. 

268.8.  U 


LORD'S  DAY. '  *• 

What  persons  are  allowed  to^mk  on  the  tord'* 
Day.  .  959 

LOOMS. 

Destroying  looms  and  manu&cturing  machines, 
liable  to  be  transported  for  life.  367 

LOVE, 

Such  as  took  upon  them  to  do  any  thing  tending 
to  provoke  unlawful  love,  were  punishable,  by 
the  1  Jac.  1.  c.  12.  foe  witchcraii— but  that 
act  is  repealed  by  9  Geo.  2-  c.  9.  and  pre- 
tenders to  such  arts  are  punishable  by  one 
year's  imprisonment,  and  standing  four  times 
in  the  pillory,  &c.  357 

LUNATICS. 

See  Mabkek. 

Not  pumshable  crimitaally.  t 

Lunacy  only  a  partial  derangement  of  mind. 

2.(lf)8 

Vagrant  and  dangerous  lunatics  may  be  eeeorad 

by  the  justices  of  ^e  place  whm  they  aie 

fcnmd.  •§. 

MACKREI^ 

May  be  sold  on  Siwd^.  d$0 

MADMAN. 

Madness  is  a  total  alienation  of  the  mind. 

3.(N)3 

Anciently,  madmen  were  pnnishfd  for  troannni 
against  the  life  of  majesty.  3.  s.  3 

At  present,  madmen  are  not  pnninhaWe  by  aay 
criminal  prosecution  whatsoever.  2 

If  a  prisoner  become  non  campee  after  oonvictioo, 
he  shall  not  be  executed.  3 

How  the  fiict  of  madness  shall  be  tried.  3.  (N)5 

By  17  Geo.  2.  c.  5.  vagrant  madmen,  wlioae  dis- 
order is  dangerous,  may  be  seeured  and  coo- 
fined  by  an  order  of  justices.  ft.  (IQ  3 

A  madman  may  be  compelled  to  main  laiWac- 
tion  by  a  civil  action.  3.  a.  5 

Madness  induced  by  intoxication  b  no  excnse 
for  the  commission  of  crimes.  ift.  a.  6 

Whoever  incites  a  madman  to  oommit  a  cnae 
is  a  principal  ofiender.  4.  a.  7 

MAIM.  . 

Maim  is  an  injury  to  the  person  of  anoter,  hf 
which  he  is  rendered  less  able  to  defend  kjoa- 
sel^  or  axmoy  his  adveiaary.  107.  a.  1 

As  weakening  a  man's  hand  or  finger,  alrikiiig 
out  his  eye  or  foretooth,  or  caatiatiiig  him. 

•ft.s.t 

But  cutting  off  an  ear,  nose,  &c.  are  not  aiMH^ 
for  it  does  not  weaken,  but  only  dufigia^ee,  sk 

All  maim  is  felony.  d^  a.  3' 

How  castration  and  other  maims  wem 
punished. 

A  man  who  maims  himael^  eitfier  to.indaoe 
pity,  by  bMpn^,  or  to  avoid  intiatiiig  as  a 
soldier,  vMiyhe  indicted  and  fined.  lOS 

^  22 1^  23  Car.  .2.  c.  1.  .by  lyhi^,  in  wait  te  col 
off  or  diwbie  wy  limb  m        '       '       ' 
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with  inieni'to  makn  or  di^tgure  Ami,  or  to  aid, 

fltc..  therein,  is  felony  without  clergy.  108.  s.  6 

Cilfles  determined  by  the  twelve  judges  on -the 

•  ''tiboTe  statute.  109 

MAINTENANCE. 

The  several  kinds  of  maintenance  deatoribed,  and 
die  manner  in  which  this  offence  may  be 
punished.  454. 463 

MALICE. 

I)efinitioh  of  legal  malice.  91.  (N) 

"What  shall  be  construed  malice  express  and  im- 
.   plied.  p6 

MANSl^AUGHTER. 

Homicide  without  malice  is  called  manslang^ter, 

•  and  sometimes  chance  medley.  Ch.  12.  p.  89 
It  is  that  killing  which  happens  either  on  a  sud- 
.  den  quarrel,  or  in  the  commission  of  an  vn- 
'  lawful  acty  without  an  intention  of  mischief.  89 
It  npiust  be  done  without  premeditation,  there- 

fore  there  can  be  no  accessaries  before.        ib. 

To  kill  another  who,  claiming  title  to  a  house, 
attempts  to  enter  it  by  force,  or  shoots  at  it, 
or  who  breaks  a  window  to  make  an  arrest,  or 

.  hedges,  after  being  forbidden — is  manslaugh- 
ter. 83 

In  self<[efence,  where  the  circumstances  would 

.  otherwise  justify  the  homicide,  if  the  party  kill 
the  assailant  without  apparent  necessity,  it  is 
maMdangfaler.  t& 

If  a  husband  kill  the  man  with  whom  he  finds 
his  wife  committing  adultery,  it  is  only  man- 
slaughter. 84.  notit 

If  a  workman  fline  down  a  piece  of  timber  idly 
in  the  frequenteaistreets,  and  it  happen  to  kill, 
it.is  manslaughter.  85 

So  if  a  parent  or  a  .master  correct  a  child  or  a 
servant  in  a  barbarous  or  immoderate  manner, 

'  or  make  use  of  an  unusual  or  improper  instru- 
ment for  the  purpose.  ib. 

Hierefore  if  an  officer  of  the  irnpress  service, 

•  iaittf  at  a  boat  mi  the  u»ual  fnanner,  happen 
'   to  kill,  at  mott  it  is  only  manslaughter. 

ib,  notit 

K  death  ensue  by  shooting  at  deer  in  a  third 

penon'$  parky  or  shooting  a  gun,  or  throwing 

stones  in  a  place  of  public  resort,  or  by  doing 

any  idle  action  likely  to  create  bodily  hurt,  or 

plaving  with  swords,  or  firing  pistols  in  a 

ikighway,  &c.  it  is  manslaughter.  86 

If  he  who  draws  upon  another  in  a  sudden  quar- 

'  1^  make  no  pass  at  him  till  hi$  sword  be 

drawn,  and  then  fight  with  him  and  lull  him, 

he  is  guilty  of  manslaughter  only.  97 

If  two  rail  out,  agree  to  fisht,  fetch  weapons, 

•  and  during  the  heat  of  bloiod  one  kill  the 
other,  it  is  manslaug^r.  ib. 

Indulgendes  are  shewn  to  the  frailties  of' human 

nature.  i^. 

But  no  infidelity,  trespass,  words,  gestures,  or 

•  provoking  cirtomnstances,  however  malicious 
or  Aggravated,  virill  reduce  the  crime  oi  mur- 
der to  manshnighter.  '98 

But  upon  sucb  pr6tocataon,  if  it  plainly  appear 
that  he  mMot  only  10  chastiMi  aifd  not  to  kill 


<— or  if  he  had  restrained  himself  till  the  other 
was  on  his  guard,  and  thai  in  fighting  kill,  U 
is  onl^  manslaughter.  98 

So  also  if  one,  seemg  two  fight,  takes  part  wi(^ 
one  of  them,  and  kills  the  other — or  where  a 
man  finding  a  man  in  bed  with  his  wife,  or 
being  actually  struck  b^  another,  or  pulled 
by  the  nose,  &c.  immediately  kills  him.      ih. 

If  a  servant  seeing  his  master  engaged,  take  his 
part,  and  kill  the  adversary,  it  is  manslaugh- 
ter only.  102 

If  an  officer  he  killed  in  attempting  to  execute 
an  unlawful  writ,  it  is  only  mansUughter. 

103 

By  1  Jac.  1.  c.  8.  a  certain  species  of  man- 
slaughter converted  into  murder.  89 

MARINER. 
Set  Piracy. 

Mariners  burning  any  magazine  of  powder,  or 
any  vessel  or  boat,  or  the  tackle  or  furniture, 
shall  suffer  death.  345 

By  39  Eliz.  c.  IT.  idle  mariners,  wandering 
against  the  injunctions  of  this  act,  shall  suffer 
as.  felons  without  clergy.  287 

If  any  mariner,  &c.  shall  wilfully  destroy  the 
ship,  &c.  &c.  to  which  he  belongs,  he  shall 
suffer  death  without  clergy.  345 

MARRIAGE. 

Royal  femily.  58 

By  3  Hen.  7.  c.  2.  whoever  shall  take  away  ted 
defile,  or  marry,  any  woman  having  substnce, 
for  lucre  thereof,  against  her  wiU,  and  to  her 
disparagement,  or  abet  the  same,  or  receive 
the  woman,  shall  be  guilty  of  felony.         123 

By  39  Elir.  clergy  was  taken  finom  principals 
and  accessaries  before  the  fact,  but  restored 
by4Geo.4.  c.  115.  124 

Tlie  several  determinations  made  upon  these 
acts.  124,  125 

By  4  and  5  Phil,  and  Mary,  c.  8.  whoever  shall 
allure  a  girl  under  sixteen  and  unmarried, 
from  her  guardians,  shall  be  fined  and  im- 
prisoned two  years.  125 

If  the  seducer  deflower  or  marry  her,  he  shall 
suffer 'five  yean  imprisonment,  and  fine  at 
discretion.  126 

If  any  female  above  twelve  and  under  sixteen 
years  of  age  consent  to  unlawfid  matrimony, 
she  shall  rorfeit  all  her  lands  to  the  next  of 
kin,  &c.  127 

Determinations  upon  this  statute.         127, 128 

By  4  Geo.  4.  c.  76.  to  solemnize  matrimony  in 
any  other  place  than  where  bans  have  been 
jisually  published,  unless  by  special  licmse, 
and  except  the  parties  are  Jews  or  Quakers, 
&c.  is  felony  ana  transportation  for  14  years. 

687 

To  counterfeit,  alter,  or  destroy,  any  marriage 
register^  is  transportation  for  fife.  290 

MASTER. 

A  master  is  not  justified  in  beating  his  servant 
in  a  cruel  or  barbarous  manner,  or  with  an 
improper  instrument  85 

Ajnistresa 


Tap 


A  'SA9iJ&Q¥  j^mmv^Af.  MiATmti^' 


A  mistiesf  is  induded  imdef  tb^  'mard  *^.  ina9-| 
ter/'  in  2^  £dw.  3,  respecting  petty  ttenfon. 

105 

^  Blaster  chastising  a  servant  in  actual  service, 

.  is  npt  an  assault  for  which  a  recognisance  of 
the  peace  shall  be  forfeited.  483 

A  servant  may  justify  beating  another  in  defience 
of  his  master.  484 

How  Ur  a  master  may  nuuntain  his  servant  459 

MASS. 

In  what  cases  Roman  Catholics  are  allowed  to 
hold  mass  in  England.  '  395 

MILLS. 

By  9  Geo.  3.  c.  29.  maliciously  to  bum  or  de- 
stroy any  mill  is  felony  without  clergy.     138 

Riotously  and  tumultuouslyto  demolish  or  begin 
to  demolish  any  mill,  or  the  works  thereto  be- 
longing, is  felony  wiUiout  clergy.  530 

Riotously  destroying  manu&ctones.  538 

MINES. 

JBy  25  Geo.  8.  c.  10.  to  break  into  any  black 
lead  mine,  or  into  any  pit  or  shaft,  or  unlaw- 
fully to  take  away  any  lead  fromamine,with- 
cmt  forcibly  entering  it,  is  whipping,  &c.  or 
transportation. .  170 

^y  9  Geo.  3.  c.  29.  to  damage  or  destroy  mine 
enginesyis  transportation  for  seven  years.  335 


By  3  ^w.  1..C.  9.  offioen  proeuzing  or 
cealing  felonies  done  in  their  liberties,  or  irb^ 
will  not  arrest  the  offenders,  shall  be  inipn- 
soned  one  year  and  make  g^evous  fine ;  er 
suffer  three  years  imprisonment  73  s.  3 

By  3  Hen.  7.  c  1.  an  mquest  may  be  taken  lo 
inquire  of  concealments,  Ice  ift.  s.  4 

MONOPOLY. 

In  what  cases  monc^polies  ase  iOegaL    624. 629 

In  what  manner  illegal  mooopoliflB  aiay  be  np- 
pressed.  624»  ^5 

In  what  cases  the  king  may  gn&t  letten-pelenl 
for  the  sole  making  ana  vendiag  any  nuon- 
facture.  628 

How  for  authors  and  books^ers  have  an  Gccfat- 
sive  copy-rig^t  in  literary  works.  629 

For  what  length  of  tune  sncfa  oof^Mig^t  toaj 
continue.  jlL 

How  hx  the  nniTersities  are  entided  to  copiy* 
right.  630 

In  what  manner  copies  are  to  be  Altered  ai 
Statnmeri  HaiL  63St 

In  what  manner  sndi  copy-rig^  may  be  as- 
signed. 634 

What  shall  be  considered  a  literary  woa^  said 
pirating  a  copynright.  635 

What  remedies  are  given  to  piesei'ye  oopy-ri^iL 


MISCHANCE. 

A  hurt  by  mischance  forfeits  not  a  recognisance 
for  the  peace;  but  it  is  no  excuse  in  a  civil 
action.  484 

MISPRISION. 

See  Theftbote. 

Misprision  signifies  all  such  high  offences  as  are 
nearly  bordering  upon  capitaL     Ch.  5.  p.  60 

A  misprision  is  contained  m  every  treason  or 
felony.  ib. 

The  king  may  proceed  for  the  misprision  only. 

w. 

Misprision  is  eiAer  negative  or  positive.        ib. 

Misprision  of  treason  consists  in  the  iore  know- 
ledge or  concealment  of  high  treason,  i^.  S.2 

What  species  of  assent  will  ocmvert  misprision 
into  high  treason.  ih,  s.  3,  4,  5 

A  person  who  is  onfy  told  that  there  will  be  a 
rebellious  rising,  without  he  knoms  of  &e  cir- 
cumstances, is  not  bound  to  make  discovery 
of  such  information.  61.  s.  6 

By  13  £liz.  c.  2.  to  forge  foreign  coin  not  qir- 
rent,  or  to  aid  therein,  is  misprision  of  treason. 

i6. 1.  7 

Those  who  barely  utter  false  money  knowingly, 
were  only  guiHy  of  a  mi^rition  at  connnon 

'    law:  (iS^  Coin.)  20 

Causing  an  abortion  is  only  a  high  misprision. 

94.  s.  16 

Misprision  of  felony  is  ihe  concealment,  or  pro- 
curing the  concealment  of  a  ^ony,  either  by 
common  law  or  statute.  T3.  a.  2 


How  for  engravers  have  an  exduaive  rigkt  lo 
gravings.  639 

How  &r  calico  printers  have  an  odnsive  ri^ 
to  their  patterns.  648 


MULTIPLICATION 

Of  ffold  and  silver,  or  practiang  to  find  out  tlie 
philosopher's   stone,    was   fonnoly   Monj. 

42.  s.  15 
MURDER. 

Felonious  homicide  milk  wudiee,  is  either  mnr- 
der,  or  petty  treason.  Ch.  13.  p.  90 

Murder  anciently  signified  die  private  kUlmgef 
a  man.  91.S.1.  a»3n. 

The  open  miffid  kUlmg  was  called  vobmtaiy  ho- 
micide.  ^ 

Tb»  law  concerning  Enaktehire.      aft.  s.  1  6l  3 

How  a  pardon  of  muraer  must  be  woided. 

•ft.  S.2 

%  23  Hen.  8.  c.  1.  all  wilful  murder  of  mmike 
prepente  excluded  ^m  the  benefit  of  deigy. 

92 

Murder  is  the  wiffkl  killing  of  another  tiiioqgl| 
malice  ^foretkmglU.  ih.%.Z 

Whenever  a  person  who  kills  another  acts  upoo 
malice,  however  coloured  by  the  oppeaawate 
of  neeestiiyy  it  is  murder.  79.  e.  % 

Whether  fects  amountinff  to  jostifiabk  homicide 
may  bespecially  pleaded  to  an  indictmettl  or 
appeal  of  murder.  80i  s.  3 

How  far  the  judge  who  passes  sentence  oiasl 
have  jurisdictiQa  over  the  oflfenocL  aodia  i^a| 
manntf  the  officer  must  puisne  the  rndgmnt, 
in  executing  a  convict,  to  avoid  tte  gudit  ei 
murder.  iftu 

It  is  justifiable  to  kiQ  a  mtti  who  is  attevptiBir 
toamcder.  tfti. 

U 
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irit  parefit  or  Draster  d«str^y  the  enstenoe  of  a 

'  diJtf  orijtrwaat-byiuimerciful  and  barbarous 

tbntCiioTif  or  by  osin^  an  instnnnent  impm- 

per  and  likelj  to  occasion  death-*it  is  mnraer. 

85.  8.  5 

Accidentally  to  kill  a  man  by  shooting  at  poultiy 
wUk  inimt  toiteai  them  is  murder.  86 

It  is  mnrder  to  kill,  by  going  detibermiefy  widi  a 
iMrse  used  to  stnke^  or  by  discfaaiging  a  gun 
aanong  a  coneimne  of  people ;  or  liy  throwing 
a  stone  or  a  pieceof  tanber  from  a  noose  into 
tkfrefueated  street,  &c.  i6. 

If  a  man  strike  another  upon  malice  prepense, 
mid  thai  fly  to  the  wall  and  there  Vill  him; 

'  yet  he  is  guilty  of  nnuder.  87.  s.  18 

By  1  Jac.  1.  c.  8.  where  any  person  shall  stab 

•  another,  that  hath  not  then  any  weapon  droKn, 
Or  that  hath  not  then  Jint  ttrieken^  and  the 

•  person  stabbed  shall  die  thereof  within  six 
months^  the  person  stabbing  shall  lose  the 

•  benefit  of  clergy,  though  no  malice  aforethought 
be  prored.  89 

The  several  constructions  which  have  been  made 
upon  this  act  89,  90 

Homicide  may  be  committed  not  only  by  those 
means  which  are  directly  mortal,  but  also  by 
such  as  only  probably  and  eventually  will  oc- 

-  casion  death.  92.  s.  4 
As  exposing  a  sick  man  to  the  inclemency  of 
:  winter ;  or  a  child  to  the  ravaffes  of  a  bird  of 
'  prey;  or  an  innocent  man  to  the  false  aocusa- 

*  tionff  of  another,  on  whidi  he  is  condemned 

'  and  executed ;  or  to  incite  a  madman  eidier 

to  destroy  his  own  life  or  that  of  another;  or 

•  to  lay  poison  for  one  man  and  it  is  taken 

•  bjr  anotoer ;  or  to  place  a  prisoner  in  a  room 

•  widi  another  who  has  an  infectious  disease ; 
or  to  destroy  the  constitution  by  denying  a 
prisoner  the  decencies  of  nature,  &c.  &C.  and 
perhofn  by  suffering  a  UMsdueyous  animal  to 
roam  abroad.  92 

But  no  person,  by  any  act,  shall  be  said  to  kill 

another,  unless  he  die  within  a  year  and  a 

day.  93.  9.  9 

How  the  year  and  day  shall  be  computed.      93 

If  the  person  die  within  the  year  fund  day,  it 

shall  be  no  excuse  that  he  might  have  reco- 

-  vered  if  he  had  been  taken  proper  care  of. 

ib»  s.  10 

Where  the  wound  and  death  are  both  out  of  the 

kingdom,  or  the  one  in  the  kingdom  and  the 

.  other  abroad,  it  could  not  be  tried  by  the  com- 

>  mon  law;  .but  this  is  remedied  by  2  Geo.  2. 

c.  21.  93,  94 

Death  in  England  of  a  wound  given  abroad, 

maybe  examined  by  the  constable  and  marshal, 

-  and  by  33  Hen.  8.  c.  23.  if  examined  by  the 
privy  council,  the  principals  may  be  tried  in 
any  county  by  commisisioners.  93.  s.  11 

A  nmrder  ai  sea  anciently  cognizable  by  the 

-  civil  law.  ib.  s.  12. 
Now  by  27  Hen.  8.  c.  4.  and  c.  15.  it  may  be 

•  ttiea  before  the  king*s  commissionets,  accord-^ 
ing  to  the  common  law.  ib. 

H<pif  the  killing  one  who  dies  at  land  of  a 

•  wound  leceivra  at  sea  shall  be  tried.         94 


By  3  and  3  Edw.  6.  e.l24.  when  the  wnlind 
H  given  in  one  county  and  the  death  happens 
in  another,  it  is  triable  where  the  death  nap^ 
pens.  94 

By  26  Hen.  8.  c.  6.  a  mmder  in  Walet  may  be 
tried  in  the  next  Englith  county.       ib.  s.  14 

The  moHeumt  killing  of  any  person,  whatsoever 
nation  or  religion  he  be  of,  or  of  whatsoever 
crime  attainted,  is  murder.  ib.  s.  15 

Causiiu^  an  abortion  was  anciently  held  to  be 
muraer.  ib.  s.  16 

But  where  one  counsels  a  woman  to  kill  her 
ttnbom  child,  and  she  does  it  accordingly 
when  it  is  bom,  he  is  an  accessary  to  murder. 

95.  s.  ir 

And  by  21  Jac.  1.  c.  27.  it  was  enacted,  to 
conceal  the  birth  of  a  dead  bastard  child  should 
be  evidence  of  having  murdered  it,  but  the 
act  was  repealed  bystat.  43  Geo.  3.  c.  58*  9& 

Any  formed  design  of  doing  mischief  may  be 
called  malice.       •  ib. 

Where  two  persons  meet  on  a  precedent  quar- 
rel, in  cool  blood,  and  fight,  and  one  of  tnem 
is  killed,  this  is  murder.  96.  s.  21 

And  in  duelling,  wherever  the  circumstances 
afibid  ^e  presumption  that  the  blood  was  cool 
at  the  moment  of  the  homicide^  it  is  murder. 

ib.  22,  23 

No  pretence  under  which  malice  maybe  covered 
snail  elude  the  justice  of  the  law.  ib.  s.  24, 25 

If  a  man  assault  another  with  malice,  and  then 
fly,  but  on  being  followed  lull  his  antagonist, 
it  is  murder.  97.  s.  26 

To  resent  provocation  in  a  manner  manifestly 
endangenng  life,  is  murder  if  death  ensues. 

ib.s.27 

In  duelling,  not  only  principals  but  seconds  also 
are  guilty  of  muraer,  if  the  fight  prove  fetal. 

ib. 

No  words,  gestures,  &c.  will  excuse  from  the 
gmlt  of  murder.  98.  s.  33 

Wherever  a  man  happens  to  kill  another  in  the 
execution  of  a  deliberate  purpose  to  commit  a 
felony,  he  is  guilty  of  murder.  86 

So  also  it  is  murder  where  not  only  the  act  of 
felony  immediately  causes  the  death,  but  where 
it  occasionally  .causes  sudi  a  misfortune. 

100.  s.  45 

To  kiU  a  magistrate,  &c.  who  interpota  in  a 
quarrel  in  order  to  suppress  it,  is  murdeKi 

101 

Where  divers  persons  resolve  generally  to  resist 
all  opposers  in  the  commission  of  any  breach 
of  the  peace,  and  to  execute  it  in  such  a  man- 
ner as  naturally  tends  to  raise  tumults  and 
affirays,  and  in  so  doing  happen  to  kill  a  man, 
they  are  all  guilty  of  murder.  ib. 

But  the  feet  must  appear  to  have' been  com- 
mitted strictly  in  prosecution  of  the  purpose 
for  which  the  party  were  assembled.  ib. 

To  kill  a  sherifi*  or  any  of  his  officers  in  the  lam- 
ful  execution  of  civil  process  is  murder,  al- 
though the  process  be  erroneous.  103 

How  faff  homicide  in  an  attempt  to  usurp  un-> 
lawful  authority,  shall  be  construed  murder. 

104 
Death 
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Qealib  oednoned  by  aa  idk  wanUm.  action, 

;  likdy  to  endanger  lilb,  is  marder.  104 

X  physician  or  surseon^  whose  igiv>iant  admi- 

'  nistration  of  medicine  may  have  occasioned 

•  the  death. of  the  patient,  is  not  thereby  guilty 

of  murder;  though  anciently  held  odierwise. 

104 
MUTE. 

By  12  Geo.  3.  c.  20.  standing  mute  in  felony  or 
phacy^  either  on  an  indictment  or  appeal, 
amounts  to  conviction.  260 

,  s 

NAVIGABLE  RIVERS. 

Larceny  on  navigable  rivers  excluded  clergy. 

204 
Destroying  locks  on  navigable  rivers.  340 

NAVAL  STORES. 

By  9  and  10  Will.  3.  c.  41.  no  i>ersons,  except 

the  officers  authorized  by  the  king,  shall  make 
'  cordage  of  more  than  three  indies  -with  a 

white  thread ;  or  of  less  than  three  witha  twine 
'  laid  the  contrary  way ;  nor  any  canvas  vrith  a 

blue  Hreak;  or  any  other  stores  with  the 
.  broad  arrow,  on  pain  of  forfeiting  the  goods 

and  200/.  237 

Whoever  shall  have  the  possession  of  such  stores, 

vrithout  a  certificate,  &c.  shall  forfeit  200/. 

238 
The  commissioners  who  sell  old  stores,  may 

grant  such  certificate  to  buyers,  who  may  also 

grant  the  same  to  those  who  purchase  again. 

ib. 
By  9  Geo.  1.  c.  8.  this  offence  is  extended  to 

timber,  thick  stufi*,  and  plank.  240 

Power  given  to  jud^  of  assize,  or  justices  at 

session,  to  determine  the  offence,  and  mitigate 
'  the  penalty  to  public  whipping  and  hard  la- 
'  bour  for  three  months.  241 

By  9  Geo.  3.  c.  30.  the  officers  of  the  king's 
'  yaids,  and  the  commissioners  of  the  navy,  are 

authorized  to  act  as  Justices  of  the  peace  in 

apprdiending,'  &c.  offenders.  ib. 

The  decisions  which  have  been  made  on  the 

above  statutes.  242 

NEIGHBOUR. 

How  far  one  neighbour  may  maintain  anodier. 

469 
Where  the  neighbouring  towns  must  cleanse  a 
river.  695 

NON-FEASANCE. 

A  man  cannot  commit  an  act  of  forgery  by  a 
bare  non-feasance.  265.  s.  6 


NON-USER. 
WbeUier  it  be  a  ground  for 


puUiCy  bjr  doing  any 

kiog'a  8ttlgttBts»  mkj  ooaitfiDg  lo^  i 

the  common  good  i€<|nsfes*  69S 

Theiefore  prkoaie  annoyances  aie  nottfae  sohject 
of  |Ni6/ic  piosecntion,  the  iDyvy  must  be  ra- 
paired  in  a  ctvi/  adkn.  t^.  a.  X 

Consequently  where  the  iiidictment  chaigM  tfie 
damageofpinvatepcnonaoBk,.itis  Vbd.  iK 

The  indictment  of  a  oommon  seoid  wamt  becMa* 
mtmii  rixatrix.  698.  B.  5 

Common  bawdy^umaes  are  indidahte  as^cqaa^ 
mon  nuisances.  493.  a.  6 

So  rope-dancing,  ooimiMm  faming  honsf a,  vn* 
licenaed  play-honses.  tft.  a.  7 

But  neidier  an  old  nor  a  new  dove^eole  aie  asi- 
sauces,  for  the  erecting  them  may  be  jnatiied 
by  prescription,  Sbc,  s^.  s.  8 

And  a  gate  aeross  a  highway,  i^ich  kas  to  eoB- 
tinned  time  out  of  mind,  is  no  nnisanoe,  for 
the  prescription  shall  be  intended;  but  a  new 
gate  so  erected  may  be  abated  as  a  uniaattw. 

694.  a.  9 

Tallow  boilers,  breiriKrases,  glaas-hoiises,  iwiiie" 
yards,  a  manufactory  for  aod  spirit  of  snlplnuy 
«G.  erected  in  improper  planes,  any  be  nok 
sanoes.  ib,  a*  10 

To  divert  the  course  of  a  navigable  riv«r,  and, 
pethapef  to  multiply  inmates  doring  the  pv^ 
valence  of  a  contagion,  are  nnisancea.  A.  a.  It 

To  disturb  the  neig^boiuhood  with  a  wyrahing 
trumpet;  to  sul^  a  hooaa  to  grow  Asagii  ■ 
ously  ruinous;  to  obstruct  the  intercouiae  afW 
public  river;  to  damage  a  public  highway; 
to  put  an  improper  ship  into  AiUimgaic  Dock, 
are  nuisances.  ib,  natis 

But  an  hospital  for  inoculation  is  not  a  nnisanee; 
nor  to  lay  bricks  in  a  private  fisheiy  in  the 
Thames ;  nor  to  violate  a  public  law;  nor  to 
obstruct  a  prospect  •  ib,  n9li$ 

And  9v«re,  if  a  Goney-<borrow  ia  a  nniaanee. 

i6.(H) 

By  6  Geo.  1.  e.  18.  s.  19.  aU  poblic.bnbblea  are 
nuisances.  60  (JN) 

Any  one  may  puU  down  a  common  nuisance. 

695.  a.  It 

And  may  justify  a  tre^posi  for  that  pnipose. 

695 

And  the  plea  need  not  state  that  the  party  did  as 
little  damage  as  possible.  ib. 

Those  who  have  the  fishery  of  a  river,  or  those 
who  have  a  passage  or  easement  therein,  shall 
be  obliged  to  abate  a  nuisance  on  such  river, 
if  none  are  bound  to  do  it  by  prescription. 

t^.  s.  13 

A  common  scold  is  ponidiable  by  the  du^ii^ 
stool.  ib.  a.  14 

jThe  punishment  of  common  nuisance  is  fine  and 
an  offi-l    imprisonment.  ib. 


.cer.  412 

NOTICE. 

It  is  implied  in  all  penal  statotes,  that  the  de- 
iendant  must  have  notice  of  the  accusation 
against  him.  J702.  s.  16 

NUISANCE. 

A  .common  nuisance  is  an  offence  against  the 


And  the  offisnder  shall  be  oidered  by 
ment  to  abate  the  nnisanoe  at  hia  own.oo8tB# 

Nuisances  to  highways.  696 » to  TQS; 

Are  punishable  by  indictment  in  the  ooort  leet. 

703 

A  comnum  river  is  a  highway*  696 

Evcary  way,  from  town  to^owm  m^  ba.calM  a 

highway.  696 

For 
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OATHS. 

At  wha^tiQe  wad  m  what^nMuiiier  members  of 
]  corporations. most  take  tbie  oaths  to  goverik- 
.    meat.  367.  370 

^   5  £Uz.  €.  1.  deigymen  and  recusants  re- 
iwng  a-second  tanoer  of  the  oaths,  are  guilty 
,    of  him  treason.  30.  s.  104 

Bf  1  £liz.  e.  1.  5  £lis..c..  1.  3  Jac.  1.  c.  4. 
.  7  Jacw  1.  c.  6.  1  Will,  and  Mary,  c  8.  and  7 
WilL  3.  Cr'24.  all  ecclesiastical  persons,  tem- 
poral officers,  and  certain  other  persons  in  any 
public  emj^o^y  shall  take  the  oatns  or  be  liable 
to  Uie  penalties  oipramunire.  55, 58 

JBy  the  common  law,  all  lavmen  above  the  age 
of  twelve  years  are  bound  to  take  the  oaths  of 
.    allesiance.  67 

By  1  Will,  and  Mary,  o.  8.  the  penaltr  of  40s. 
or  Ihiee  months  imprisonment,  is  inmcted  on 
those  who  shall  refuse  a  tender  of  the  oaths, 
and  if  th^  refuse  at  the  end  of  the  three 
^months,  a  nirther  penalty,  &c.  68 

Uow  die  members  ca  the  universities  shall  take 
the  oaths,  and  what  punishment  they  shall 
:    suffer.  70.  s.  8 

Bf  1  WilL  8.  c  18.  and  8  Geo.  1.  c.  6.  the  form 
.   of  the, Qnakers  profession  and  affirmation  pre- 
■cribftl  71 

CopKfincy  by  oaths.  449 

ODIO  ET  ATIA. 

A.  man  committed  for  homicide  might,  andently, 
sue  out  de  odio  et  atia.  88 

OFFICE  AND  OFTICERS. 

In  what  cases  an  office  becomes  forfeited  by 
negligence,  non-user,  or  corruption.  412 

l\iblic  offices  are  not  to  be  bou^t  or  sold. 

415.  748 

How  certain  officers  shall  be  punished  for  con- 

'  sealing  offimces.  73 


OWLING. 


551 


Stealing  of. 


OYSTERS, 

194, 195 
PALACE. 

In  what  cases  contempts  against  the  king's  pa- 

'  laces  are  punishable.  .  61 

How  fur  popi^  recusants  are  restrained  from 

eoming  within  the  king's  palaces.  390 

PALLISADES. 
See  Fences. 

B|y  4  Geo.  2.  c.  32.  whoever  shall  break,  with 
intent  to  steal,  any  iron  pallisade,  or  other 
iron,  fixed  to  any  dwelliiu;,  or  to  any  out- 
house, used  with  such  dweuing,  or  to  an^  or- 
'<diard  or  yard,  &c.  or  shall  aid  or  assist  m  so 
doing,  shall  be  guilty  of  felony.  171 

Cases  on  this  statute.  173  to  174 

PAPISTS. 

Jfjl  31  Geo.  3.  c.  32.  the'  penalties  to  which 
popish  i^ecusanta  are  eiposed  may  be  avoided. 

384 


By  d  Jac.  1  •  c.  5.  •  popidi  reousa&ts'  convict  dxe 
tBntkied  in  law  as  persons  ezoonmimiicated, 
eicept  the  action  eoneem  some  bereditaniefflt 
not  seized  by  the  king.  38f 

How  a  defendant  shsdl  lake  advantage  of  an  ao« 
tion  \}j  such  disabled  papist.      38r.  s.  2  to  7 

By  1  Will,  b  Mary,  c.  26.  and  12  Ann.  c,  2.  pa- 
pists are  disabled  to  present  to  a  church. 

ti.  8.  f 

By  3  Jac.  1.  c.  5.  papists  are  dimUed  from  bear- 
ing any  public  (marges  or  office  in  the  state. 

388 

Observations  upon  this  clause.  ib. 

But  3  Jac.  1.  c.  5.  a  female  papist  is  ditMed. 
from  chiiming  any  part  of  a  husband's  perso- 
nal estate,  or  any  estate  by  way  of  courtesy  .or 
dower.  .  389,  390 

By  35  Eliz.  c.  2.-  papists  are  retiramed  from 
going  above  five  miles  from  home^  without 
Ucence.  890 

Who  shall  grant,  and  how  such  lieenae  shall  be 
pleaded.  t^. 

By  what  computation  the  distance  shall  be 
reckoned.  tft« 

By  3  Jac.  1.  c.  5.  and  30  Car.  2.  c.  5.  papists  are 
reitrmned  from  appearing  at  court  .  t^. 

By  3  Jac.  1.  c.  5.  papists  are  reUraimed  from 
keeping  arms,  and  from  coming  within  ten 
miles  of  London.  391 

By  3  Jac.  1.  c.  5.  feme  covert  p84pist,  whose 
husbsmd  is  not  convicted  of  recusancy,  who 
shall  not  conform  within  one  year^*  shall  for- 
feit two  parts  of  her  jointure.  392 

By  3  Jac.  1.  c.  5.  a  papist  who  has  ocmfoimed, 
who  shall  not  receive  the  sacrament  widiin 
one  year,  shall  forfeit  £20  for  the  first;  £40 
for  the  second,  and  £60  for  everv  other  year,  tft . 

By  3  Jac.  1.  c.  5.  every  papist  who  shall  mariY 
otherwise  than  according  to  the  chordi  shaU 
forfeit  £100.  '    ik. 

By  3  Jac.  1.  c.  5.  every  papist  who  shaU  not 
baptize  his  child  by  a  lawful  minister  shall 
forfeit  £100.  ik 

By  3  Jac.  1.  c.  5.  every  pu>ist  not  eioommum- 
cated,  who  shsdl  bury  other  than  in  a  dmich 
or  churchyard,  shall  forfeit  £20.  393 

By  3  Jac.  1.  c.  5.  magistrates  may  seardi  the 
houses  of  papists  for  popish  relics  and  defeoe 
them.  ib,  s.  24 

By  7  Jac.  1.  c.  6.  a  feme  covert  pi^ist  who 
shall  not  conform  within  tluree  months  after 
conviction,  shall  be  committed  unless  her 
husband  pay  £10.  a  month,  &c.  •&• 

In  what  cases  the  husband  of  a  feme  covert  pa- 
pist is  not  only  liable  to  te  forfeiture  but 
utterly  disabled.  A* 

By  23  Eliz.  c.  1.  whoever  shall  perform  snus 
shadl  forfeit  200  marks,  and  whoever  shalf 
bear  mom  100  marks,  or  suffer  imprisonment. 

394 

By  11  &  12  Will.  3.  c.  14.  whoev^  shall  mre- 
hend  a  popish  priest  for  sayins  mass  srall 
receive  £100.  and  the  priest  shall,  suffer  po^-. 
petual  imprisonment.  t^. 

By  18  Geo.  3.  and  31  Geo.  8.  this  penal^  is. 
repealed,  provided  the  priest  has  cwmiJiHl 
with  the  injunctions  of  this  act.  895 

By 
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%  36 Otr^ 9: o.  1.  ihote  ^nte  fefose  to  diAea 
.   iaclaration  agunst  popery,  an  restrii'Bied'ftom 

.  fitting  in  putiament,  and  ftom  holdingp  a 

place  at  court.  397 

%  1  Will,  b  Mary,  c.  9.  those  who  reftiae  the 

.  dedkiatioa  are  restrained  from  living  within 

•  ten  nileBtif  hondony  from  keeping  arms,  and 
nrom  pieientlog  to  a  cfauit^.  398 

Byl  Jac.  I.e. 4.  whoever  shall  send  another 

•  abroad  f4r  tbe  porpoie  of  rdteiviaga  popish 
4wliWHi>iflHv  shall  be  disabled  m  law  and  forfeit 

'  £100.  399 

]^  3  Jac.  1.  c.  5.  wbbever  shall  send  a  child 
abnad  to  prevent  their  good  edncation  in  £Ng>- 
JM,  intibNU  Ucense,  shaU  forfeit  £100.  and 

'  s«di  child  sballrbe  dimbled  to  take,  &o.     ib. 

9jf  3  Car.  1.  c.  2.  to  enter  into  any  popish  se- 
■nnaiy  abroad,  or  to  canse  another  so  to  do, 
disables  the  offender  in  law,  and  incurs  the 

•  fi>rfoiture  of  his  estates  during  life.  400 
Bjr  11  &  12  WUL  3.  c.  4.  a  severe  punishment 

is  inflicted  on  professed  papists,  unless  bv  18 
Geo.  S.  c.  60.  and  3t  Geo.  3.  c.  32.  they  have 

.  complied  with  the  injunction  of  the  last  men- 
li«nedact  400.401. 

%  3  Jac.  t.  c.  5.  aod  1  Will.  &  Mary,  c.  26. 

•  professed  papists  are  restrained  from  present- 
/  mgto^archuick  398 
By  11  Geo.  3.  c.  7.  every  grant  by  them  of  any 

eeeiesiasticid  benefice  is  void  unlete  made  to  a 
*.  pvotesfaiit  purchaser;  402 

Expoiitiaaiiutde  on  the  above  statute^  3  Jac  1. 
V  o;  5.  '  ib. 

By  11  &  H  Wilt  9.  0.  4.  popi^  soho^buatets 
'  aietabe  perpetndly  imprisoned,  except  tfaey 

conform  to  the  18  Geo.  3.  c.  60.  ib. 

By  11  ac  13  Will.  3.  c.  4.  the  chancellor  may 

makesiioh  arder  as  he  dxinks  agreeable  to  the 

•  aet  apott  ai^  P^T^  parent  who  shall  compel 

•  a  protestant  cnild  to  change  his  religion,  or 
who  shidl  not  allow  such  chiM  a  sufficient 
maiatenaiMe.  403 

By  33  Elii.  c.  1.  and  3  Jac.  1.  c.  4.  to  become 
-  perverled,  or  to  pervert  odiers  to  the  see  of 
'  JloMe^  is Jiigh  treason. '  28 

By  27  Eliz.  c.  2.  to  become  ctdained  by  popish 
audiority,  is  high  treason.  29 

PARDON. 

The  judges  will,  in  prudence,  respite  die  execu- 
tion of  an  infimt  in  order  to  procure  a  pardon. 
•         •  4.  s.  8 

A  king  out  of  possession  cannot  grant  a  pardon. 

10.  s.  13 
hk  what  case  a  forfeiture  is^  not  within  a  general 

•  pardon.  377.  s.  23 
A  pardon  of  felony  discharges  an  indictment  of 

high-  treason,  if  it  want  the  word  proditmih 

71.  s.  2 

Hie  forfeiture  of  personalty  for  suicide,  is  saved 

by  a  pardon  of  the  offence  before  inquisition 

•  found.  78 
J^  pardon  of  felony  extends  not  to  piracy. 

254.  s.  13 

lb^t«' can  be  no  pardon  of  a  recognizance  oftUe 

|)eace  before  it  is  broken. '  482 


%\% 


I&wfaaf  casette  benefit  xrf  4*  feoMt 
aannot  be  waived. 

PARKS. 

By  21  Ed^.  1.  e.  2.  aild  3  and  4  Wffi.  and 

Mary,  c.  tO.  trespassers  in  paxk^  festsff^tbe 
keepers,  may  be  slain  by  the  keepers  with  im- 
punity. -61 

How  for  the  power  of  a  pa)ft4eeper  win  justify 
the  trespass  of  a  stranger,  in  bomicidi^  on  the 
grounds  of  a  third  person.  86 

By  9'Geo.  1.  c.  22^  to  appear  armed  and  dis- 
guised in  any  deer-park,  &c.  is  fekn^  witftioat 
clergy,  but  clergy  restored  4  Geo.  4.  177 

To  hunt  or  wound  any  fellow  dheer  in  any 
inclosed  deer^paric,  whether  armed  and  dis- 
guised or  not,  is  felony  without  dergy.      180 

By  6  Geo.  1-.  c.  16.  whoever  shall  destroy  tiie 
fences  of  paria  shall  be  committed  for  three 
months,  &c.  &c.  -  335 

By  6  Geo.  3.  c.  48.  to  destroy  timber  in  tiie 
king's  parks,  forests,  or  diases,  is  tnui8porta-> 
tion  for  die  third  ofience.  339 

By  9  Geo.  3.  c.-41.  to  destroy  any  underwoods^ 
&c.  in  the  king's  parks  or  forests,  kc  is  pu- 
nishable by  fine  and  imprisonment,  fcc.     331 

By  5  Geo.  3.  c.  14.  to  enter  into  any  indoeed 
parks,  in  or  through  wltidi-there  is  a  ritei^ 
stream,  or  pond,  &>c.  and  steal  fish^  or  taiod 
in  so  doing,  or  to  buy  or  receive  sudi  stdleii 
Ush,  is'  transportation  for  seven  yeais.        193 

PEACE. 

Su  BEAAVioca. 

Of  what  description  of  persons  a  justice  of 
peace  may,  ex  officio,  and  at  discretioB,  di^ 
mand  surety  of  the  peace.  '  478 

It  was  the  principal  duty  of  a  conservator  lo 
demand  surety  of  the  peace'.  ib.  noitw 

Neither  a  secretary  of  state,  nor  privy  Qouns^or^ 
are  conservators  of  the  pdice.  i&.  (N) 

An  persons  whatMoeoer  under  die  king's  proteo- 
tion  may  demand  Surety  of  die  peace.  %.  s.  3 

It  hu  been  questioned,  whether  Jews,  pagans^ 
or  convicts  in  pr^tmmire^  have  a  right  to  it 

'     ~«(.  a.  3 

A  wife  may  demand  it  against  the  outrageous 
threats  of  her  husband ;  and  a  husband  may 
demand  it  against  his  wife.  ib.  8«  4 

If  the  marriage  be  disputed,  the  Court  will 
frame  the  recognizance  so  as  not  to  admit  die 
fact.  ib.  iioitt 

A  justice  of  peace  ought  to  grant  it,  on  demand, 
against  any  person  under  the  degree  oCnohi: 
lity,  of  sane  memory,  whether  a  magistrate  or 
private  person,  and  whether  of  age  or  not  479 

Inrants  and  femes  covert  ought  to  find  securi^f 
by  their  fHends.  if. 

Tbe  Safest  way  against  a  peer  is  by  appKcatioB 
to  the  chancery  or  king  s  bench.  ib. 

(iiutre,  If  a  joint  recognizance  may  be  taken  for 
surety  of  the  peace.  ib.  uUi$ 

For  what  causes  surety  of  the  peace  is  giantable« 

ibi' 

By  21  Jac.  1.  c.  8.  sdl  process  fortfae'  peace  or 

good 
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,  «M^  MMmir,  to  ^.franled  out  of  ibc 
.  «lMiioexy  or  king's  bench,  must  be  ippop  wo- 

tion^  m  open  cowrty  upon  the  oato  of  the 

party  requiring  it,  9u.  Iceb  Ibg»  478 

In  whet  ceoes^  under  ivhal  drcunmtenres^  end 
-  inwhetfoiasy  the oonrt of  hinges  beneh  will 

gxent  surety  of  the  peace.  480.  n^it 

In  what  manner  sorefy  of  the  peace  is  grantable 

hyajuftioeofthepeaoe.  tfr.  s.  9 

Of  Uie  eMcntioii  of  t&e  writ  ot^tppUemsU. 

ik.s.  10 
Ihe  wanentofajttstice  of  the  peeceupon  sure^ 

of  the  peace  can  be  executea  only  by  those  to 

whom  it  is  dhrectecly  unlets  directed  tp  the 

sh^iifi;  &o.  481 

In  what  case  die  olBcer  may  cany  the  perfy  to 

,  gaol,  without  another  warrant.  t6. 

How  the  oflScer  shall  return  the  warrant  if  it  be 

.  general,  and  how  if  it  be  special.       ib,  s.  13 

In  what  manner  process  upon  surety  of  the 

pesce  any  be  superseded.  i^.  s.  14 

By  21  Jac4 1.  c.  8«  all  writs  of  supenedeas  must 

be  granted  upon  motion  in  open  court,  ftcc  t^. 
What  ought  to  MfAe/im  of  ike  reeogntMrnnee 

entered  into  upon  ffling  articles  of  the  peace. 

483.  s.  15,  16 

A  BBOognisasce  <^the  peace  may  be  discharged 

.  by  the  demise  of  the  king,  or  the  perfy,  if  not 

,  pvenoosly  fiorfeited.  t6»  s.  17 

But  a  release  of  the  party  at  whose  complaint  it 

WW  taken  is  only  an  mducemgtU  with  the 
.  Court  to  discharge  it  ib. 

IhedJaoonftinuance  of  a  recognizance  is  aground 

for  discharging  it.  t^. 

A  leoognizance  cannot  be  pardoned  or  released 

befine  it  is  broken^  ib. 

The  executors  of  sureties  to  a  recognizance  con- 

.  tinue  bound  for  their  testators.  ib, 

A  recognimioe  by  t^fplkavit  need  not  be  cei^ 

tified  widiout  certiormri  is  brou^t.     i5.  s.  18 
A  recognizance  of  &e  peace,  taken  below,  must 

be  certified  to  tiie  next  session  by  force  of 

3Hen.T.c.  1.  483 

If  the  party  then  make  default,  the  recognizance 

then  shall  be  certified  into  the  superior  court 

But  the  sessions  have  a  discretion,  upon  cause 
shewn,  to  excuse  his  definilt  ib. 

The  sessions  cannot  proceed  for  the  forfeiture. — 
Bat  upon  ^tfeatmg  the  recognizance,  the 
courts  at  Westminster  shall  proceed  to  recover 
it  by  scire  facias,  and  not  by  indictment,     ib, 

A  recognizance  of  the  peace  may  be  fiyrfeited  by 
any  actual  violence  to  any  person  whatsoever. 

ib,  s.  20 

Or  by  any  treason  against  the  king,  or  mdawfiil 
assembly,  or  even  by  words  tending  to  a 
bceech  of  the  peace.  ib. 

But  bare  words  of  heat  and  choler  is  not  a  cause 
QlT  forfeiture.  t^. 

Ibere  are  also  many  actual  assaults  on  the  per- 
son of  another  which  do  not  amount  to  a  for- 
feiture of  such  recognizances.  ib.  s.  23 

A  variety  of  such  assuilts  enumerated.         484 

A  sewantiB  liahteto  aoch  afoifeiture  for  beating 
another  in  defence  of  his  master's  son — but 

*  nettndefeneeelhismaiterv  ib. 


NiHrcanatepaRtheet  aao&er  ift  defeMe  of  Ins 
landlord.  484 

But  a  base  trespass  to  lands  or  goods,  witfiont 
violence  to  the  person,  is  not  a  <ause  of  for- 
feitttze.  i^.s.2S 

Violence  in  any  athletic  sport,  as  cudgels,  k^  ig 
not  e  cause  of  forfeiture,  Uu  a  ifound  f^ven  in 
plagims  with  naked  swords  is.  tb.  s.  26 

A  wound  given  by  miwrhanne  or  negli|[enoe  ie 
no  cause  of  forfeiture.  i^.  s.  2T 

Such  a  recognizance  shall  not  be  foifeited>  ex- 
cept for  some  soifful  breach  sf  the  peace,      ib. 

PEERS. 

9 

It  is  a  contempt  for  a  peer  not  to  come  to  fU'- 
liament  on  tne  day  of  sumnoni;  ot  W  depaif 
fipom  it  without  license.  55 

PBNSlOlf. 

To  receive  a  pension  firom  a  foreign  .prince  witlkr 
out  the  king's  permission,  is  highly  criminal, 

65 
PEKJURT 

Is  the  taking  absolutdy  a  wilful  false  oaA^  ie»' 
cpured  in  an^  judicial  proceeding,  and  mate- 
rial to  the  pomt  in  question,  'Aether  it  is  be* 
lievedocnot  469 

It  must  be  deliberately  taken,  and  not  the  effect 
of  surprise,  inadvertencv,  or  mistake,    ib.  s.  SL 

It  must  be  taken  befote  tiiose  who  ase  empovr- 
ered  to  administer  justice,  and  who  haver  a 
competent  jnrisdietion  of  the  siAjecfrmalteB*  * 

430.  ft  3 

As  before  persons  anthemed  by  the  Ung.  to  ex- 
amine witnesses;  or  in  axsourtef  veoeid  u|xm 
issue  therein;  or  before  any  court  of  eqioty, 
spiritual  or  other  lawfiil  court,  whether  of  fo- 
cord  or  not;  or  before  persons  authorised  %f 
such  cowls,  as  the  shenff  upon  a  writ  of  in-* 
quiiy.  t^. 

So  it  ie  peijuxy  to  swear  to  a  greater  substance 
than  a  man  possesses,  in  justifying  bail;,  it 
may  be  committed  in  swearing  tite  peacft 
against  another  before  a-  justice;  or  reweeU 
ing  forfeitures,  or  defective  titles  to  land  be- 
fore cornqMssioners.  t^ 

But  no  oath  of  a  mere  private  nature  cap  be  the 
subject  of  perjury.     ^  431 

Neither  can  any  promissory  oadis;  and  there- 
fore official  oaths  for  the  true  pcsfonnance.ef 
duty  cannot  be  punished  as  perjuries,  but 
su<^  an  offender  is  liable  to  a  severe  fine.   t6« 

No  person  can  be  indicted  for  perjurv  iu  a  hiae 
oath  administered  by  a  person  who  has  not 
competent  and  lawfiu  authoritjr  in  the  sul(ieoC-** 
matter  on  which  the  oath  is  taken.        ib,  s.  4 

No  oath  administered  by  penons  under  ab  as»t 
sumed  authority  firom  courts  of  justice  can  be 
the  subject  of  perjury.  431 

But  perjury  may  be  committed  in  oalhe  adnu'-: 
nistered  under  the  authority  of  a  commission, 
after  it  is  determined  by  die  demiae  of  the. 
crown.  432 

And  ftt^te^  if  perjury  may  not  be  committed  in 
proceedings  whidi  are  afterwards  nvened  for 
error.  ik 

Perjury  may  be  assigned  on  an  oath  stated  to 

have 
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htm  been  taken  before  one  of  t)ie  judges  of 

•  auisey  aHhou^  the  caption  recites  the  com- 
'  mission  in  which  both  are  named,  and  the  re- 
'  cord  of  nin  ptttt  prove  it  to  have  been  taken, 
V  as  the  form  is,  before  them  both.  •  432  (N) 
In  what  oaths  perjury  maybe  committed.  t6.8.5 
It  is  not  material  whether  the  fiict  sworn  be  true 

or  fiJse.  433.  s.  6 

It  is  said  the  oath  must  be  absolute  (but  this  has 

been  detormined  otherwise),  and  a  man  who 

swears  that  *'  he  believes"  any  thing  to  be 

•  true  which  he  knows  to  be  Mse  is  ^lilty'of 
perjury.  ib,  s.  7  (N) 

The  oath  must  be  material  to  the  matter  in  ques- 
tion. f5.  8.  8 
But  qwtrey  if  it  be  not  directly  material,  yet  so 
'  circumstantial  as  to  bias  the  opinion  of  the 
jui^,  whether  it  t^tmld  not  be  punished  as  per- 
guiy.  434 
A  defendant  in  swearing  to  an  answer  in  equity 
_  may  be  guilty  of  perjury,  although  the  fiatct  to 
which  he  swears  is  not  required  to  be  an- 
swered by  the  bill.  435 
The  degree  of  materiality  is  not  necessary  to  be 
'  proved,  nor  is  it  necessary  for  the  evidence  to 
b^  slich  as  wiU  intitle  the  party  to  recover; 
but  it  is  incumbent  on  the  prosecutor  to  prove 
the  materiality.                                    tj.  (N) 
It  is  not  necessaiT  that  the  oath  should  be  be* 
lieved,  or  that  the  party  should  be  injured  by 
it                                                        t6.  s.  9 
But  on  a  prosecution  for  the  perjury,  it  will  be 

•  creditea  until  it  is  disproved  by  two  witnesses, 
for  which  piurpose  the  party  complaining  of 
the  peijuiy  b  not  an  admissible  witness. 

t*.  (N)  4 

Of  pkkjurt  bt  statute.  436.  s.  11 

By  5  Eliz.  c.  9.  whoever  shall  be.  convicted  of 
penury  upon  that  statute,  shall  forfeit  £20. 
mmer  six  months'  imprisonment,  be  rendered 

>  ineapable  of  being  a  witness  until  the  iudff- 
'  ment  be  reversed;  and  then  he  shall  be  uable 

in  damages  to  the  party  grieved.         t6.  s.  13 
If  he  shall  not  have  property  to  the  value  of  £20, 

•  he  shall  have  botn  his  ears  nailed  to  the  pil- 
lory. «  437.  s.  13 

One  moiety  of  the  forfeiture  to  the  king;  the  other 

to  the  party  grieved.  ib. 

The  quarter-sessions  may  inquire  of  perjury  on 

•  this  statute.  ib. 
But  the  justices  have  no  jurisdiction  over  this 

ofeioe  at  common  law;  and  indictments  are 
usually  preimed  at  the  assises.  ib,  (N)  6 

Ihe  statute  not  to  extend  to  spiritual  courts. 

t^.  8.  15 

Nor  shall  the  statute  restrain  the  common  law 

>  punishment,  so  as  the  judges  do  not  inflict 
teu  thui  the  act  prescribes.  ib. 

Therefore'  the  king|8  bench  may  inflict  fine  and 
«  pillory,  without  inquiring  of  the  lands.        ib. 

By  2  Geo.  2.  c.  25.  judges  may,  over  and  above 
die  said  punishments,  order  the  offiender  to  be 
sent  to  the  house  of  correction,  or  transported 
for  any  term  not  exceeding  seven  years,      ib. 

In  a  prosecution  on  5  Eliz.  the  words  of  the  sta- 
.tute  must  be  exactly  pursued.  .       438.  s.  17 


Itinust  alio  exptesMy  jfl^  tkift 
was  sworn.  438 

But  it  need  n6t  state,  tbttthepeijwy  wascoUH 
mitted  by  means  c^  subornation,  m.*  tk 

But  no  one  can  be  guilty' of  perjury  npoo  tfait 
act  who  may  not,  possibly,  be  ^lilty  oi  anbo»» 
nation.  ib,  a.  19 

No  indictment,  or'erinanal  isfonnalioiiy  lies  wpon 
this  statute.  439 

The  statute  extends  to  no  other  perjoiy  than  that 
committed  bv  a  a^ttncss.  f6.  s.  90 

And  a  fai$e  affidavit  zigusitX  anodisr  in  a  oomt 
of  justice  is  not  vritmn  the  act  ik  a.  21 

But  ir  the  defendant  should,  s»  tAe^wss  9f  #ie 
Gmrf,  confess  an  a£Bdavit  to  be  folae,-  die 
common  pleas  has  punished  the  oflfeiider  mi- 
der  this  act  440.  (N)  7 

The  oath  mi^st  be  to  die  prgudiee  of  anodier. 

ib.  s.  22 

And  the  party  who  complains  must  have  been 
actually  grieved  bv  it,  and  be  so  proved.  441 

And  thenumner  in  which  the  febeoath  condaccd 
to  the  prejudice  must  be  set  foith.  t^. 

By  a  positive  averment,  and  not  by  way  of  •»• 
tnundo.  tt. 

Therefore  where  the  party  is  ben^Ued  by  the  per- 
jury, the  oflender  cannot  be  prosecoled  ottthia 
statute.  A. 

So  also  it  must  appear  to  have  been  eomnHBd 
in  a  cause  jproperiy  depending  Iwtweeu  the 
plaintiff  ana  the  p«ir^  tor  whem  dtt  oflhofa 
was  examined  as  a  witness.  d. 

By  8  Geo.  1.  c.  6.  perjury  may  >e  assigned 
upon  the  quakers'  affirmaticm.  442.  s.  24 

By  31  Geo.  2.  c.  10.'  penury  to  obtain  diepio-. 
bate  to  a  seaman's  will,  or  letter  «f  adnonia- 
tradon  to  his  effects,  is  dxath  wiivoot  cuk- 

GY.  d. 

By  28  Geo.  2.  c.  13.  perjury,  in  sberifla  or  ofi- 
cers,  upon  any  of  the  matters  of  the  act,  incurs 
£500 — and  if  committed  bv  a  prisoner,  m-. 
tending  to  take  advantage  d  the  act,  is  de^ 
without  clergy.  442.  (If)  6 

How  perjury  ^udl  be  diarged  and  assigned  Vy 
23  Geo.  2.  c.  11.  442,  443.  s.  26,  tT 

The  court  may  order  peijured  witnesses  to  be 
prosecuted,  Sec.  443.  s.  2B 

By  12  Geo.  1.  c.  29.  attomies  who  shdl  pnctistt 
after  having  been  convicted  of  peijury  sfa^  be 
transported  for  seven  years.  444.  a.  39 

PEBMITS. 
The  offence  of  granting  them  frandulendy.    677 

PERSONATING. 

By  4  &  5  WiU.  &  Mary,  c.  4.  whoever  shall  pe^> 
sonate  another  before  conunissioners  antho- 
rized  to  take  bail,  so  as  the  personated  may 
beoomeliable,  shall  be  guilty  of  fidony.     42t 

Falsely  personating  odiers.  SI  2 

PETmONING, 

Endeavouring  to  firigfaten  the  king  into  a 
of  measures,  by  tumultuoos  petilkmjyg, 

'  high  contempt  against  his  pemm  and 
ment. .  66.  s.  3 

By  13  Car.  2.  c.  5.  no  address  to  the  king 
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*  IMftliMMtaty 'for  stemlioii  of-  any  mtttter  of 
Aurdi  or  state,  shall  be  signed  by  moisp  thgn 
tmmtf  p«mma»  imless  fiist  consented  to  by 

'  thrte  jttttices,  grand  jmy,  or  lord-mayor,  &c. 
on  pam  of£lOO.  531 

PETIT  TREASON. 

\yhat  shall  be  considered  petit  treason  at  com- 

*  mon  law.  105 

PICTURES. 

Pictures  maliciously  drawn  and  exhibited  may 
be  libdlous.  542.  s.  2 

PIBGEONS. 

la  what  cases  it  is  feloi^y  ^  s^^  them.        149 

PIRACY. 

Tbe  right  of  the  king  to  punish  it;  and  how  it 
was  punishable  at  conunon  law,  and  by  sta- 
tute. 251.  263 

PLAGUE. 

Hie  o£bnoe  of  spreading  it.  681 

PLANTS. 

By  6  Geo.  3.  c.  36.  to  destroy  m  the  nighMme, 
■  any  root,  shrub,  or  plant,  of  the  value  of  5«. 
'  in  any  inclosed  ground,  or  to  aid,  &c.  is  tran»- 
'  portation  for  seven  years.  332 

By  6  Geo.  3.  c.  48.  to  destroy  any  plant,  &c.  in 
•any  cultivated  lands,  is  40f.  for  the  first  of- 

•  fenoe,  £5  for  the  second,  and  transportation 
for  the  third.  166, 167.  ib. 

PLAYS  AND  PLAYHOUSES. 

A  playhoQse  may  become  a  common  nuisance, 
if  it  draw  together  such  numbers  as  become 
inconvenient.  693 

PLEAS. 

See  Murder. 

• 

An  pleas  m  dUMity  ousfat  to  be  pleaded  before 
imparlance,  and  conclude  with  a  demand, 'if 
die  plaintiff  shall  be  answered.  387.  s.  2 

A  plea  on  3  Jac.  1.  c  5.  against  a  recusant  con- 
vict, ought  to  shew  where  the  defendant  was 
convicted,  the  record  of  which  must  be  jmo- 
duced.  ib,  s.  3 

How  such  a  plea  shall  be  pleaded,  if  the  plain- 
tiff omform.  387,  388.  s.  4,  5,  6 

POACHING. 

Entering  indosnies  in  the  ni^t  to  kill  game, 
felony,  57  Geo.  3.  c.  90.  536 

POISON. 

To  administer,  wi^  intent  to  murder  or  procure 
abortion,  felony  without  cleigy.  113 

POSSE  COMTTATUS. 

Hie  sheriff  may  raise  it,  to  enable  him  to  execute 
a  writ  of  restitution.  509.  s.  52 

Sherifi  and  justices  may  raise  it  to  execute  the 
-■  kmg's  write,  if  thev  apprehend  resistance.  513 
Sheriff,   under-shcnff,    constables,   and    every 
peace-officer,  may  raise  it  to  suppress  a  riot. 

ib. 

Ika  maimer  in  whieh  the  never  qf  the  cotmly 

•Ml  be  foed.  519, 520 
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POSSESION. 

Where  two  claim  land,  the  poaaMaion  is  in  him 

who  has  the  right.  603 

How  for  the  possession  secures  a  man  from  the 

^ilt  of  a  forcible  entry.  ib, 

len  possession  bars  restitution.       509  to  51 1 

P0ST4>FFICE. 

By  5  Geo.  3.  c.  25.,  7  Geo.  3.  c.  50.,  and  52 
Geo".  3.  if  any  officer,  servant,  post-boy,  or 
rider,  employed  by  the  post-office,  shall  se- 
crete or  destroy  any  letter,  packet,  or  bag  of 
letters,  which  he  may  be  enstnisted  with,  con- 
taining an^  security  for  money,  or  shall  steal 
such  security  out  of  any  letter,  he  shall  suiofer 
death  without  clergy.  161 .  164 

If  the  indictment  charge  the  offender  as  acting 
in  one  denartment  <n  the  office,  and  the  ver** 
diet  find  nim  guilty  as  a  servant  in  another 
department,  not  connected  with  that  changed 
in  the  indictment,  it  is  good  in  arrest  ^judg- 
ment. 164 

By  5  Geo.  3.  c.  25.  and  7  Geo.  3.  c.  50.  who- 
ever shall  rob  any  mail  in  which  letters  ate 
sent  by  the.  post-office,  of  any  letter,,  padcet, 
or  bag,  or  shall  steal  any  letter,  bag^  or 
packet,  from  any  such  mail,  or  from  the  post- 
office,  or  from  any  of  the  receiving  houses, 
shall  suffer  death  without  cletgj.  198 

POWDIKE. 

By  22  Hen.  8.  c.  11.  cutters  of  pomdike  in  the 
county  of  Norfolk  shall  be  punished  as  felons. 

.       .  33« 

PRAEMUNIRE. 

The  several  offences  enumerated  on  which  the 
legislature  has  inflicted  the  punishment  of 
pr^tmunire.  50  to  60 

PRETENDED  TITLES. 


The  ofience  of  buying  or  selling  pretended  titles 
described.  470  to  476 

PRnnr  council. 

See  Contempts. 

An  insurrection  for  the  purpose  of  laying  violent 
hands  on  a  privycounseilor  ii  mid  to  be  high 
treason.  12.  s.  25 

By  3  Hen.  7.  c.  14.  conspiracy  by  the  king's 
subordinate  servants  to  murder  a  privy  coun- 
sellor is  fAtmy.  46 

By  9  Ann.  c.  16.  to  attempt  to  kill,  or  wound,  a 
privy  counsellor  in  his  outy,  is  ^ony  witiMmt 
clergy.  ib. 

Homicide  beyond  sea,  being  examined  by  the 
privy  council,  may  be  tried  in  any  coontylrir 
commission.  93 

PROTESTANT  SUCCESSION. 

Offences  against  the  protestant  succession  de- 
scribed. 30 
PUBLIC-HOUSES. 

In  what  manner  nuisances  rebitin^  to  pablio* 
houses  are  prevented  and  restramed  oy  the 
common-law.     .  -714 

>PUR* 
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PfntVEYORS. 

QUARABTINE.  ^ 

QITBEN. 

A  qoeCB  ngoant  is  within  the  meaning  of  the 

tnwis  **  our  loid  the  king/'  in  the  stittate  of 

treasons.  ^  11,  a.  90 

A  que^  dowager  is  not  within  the  statute-  ib. 

S.82 
ftAPB 

lethe  camal  knimledge  of  a  woman  bjricmM,  121 

IMung  less  than  ac£ial  penetmtion  and  emis- 
MA  ean  amount  to  a  rape;  but  emission  is 
ftvUmfade  evidence  of  penetration.  1 22 

it  is  no  ezcnse  that  the  woman  at  last  yielded, 
•r  eonsenled  after  the  &ct;  or  was  a  common 
strumpet;  or  oonoeived  from  the  fiuct.         ih. 

But  if  she  make  no  complaint  at  the  ttsie,  it  is  a 
stvong  ground  for  presuming  consent.         ib. 

By  18  Eliz.  c.  7.  whoever  shall  carnally  know  a 
woman  child  under  ten  years  of  age^  shall 
si:dfer  ai  a  fekm  without  dergy.  ib. 

IVhelher  widi  or  without  consent  in  this  case,  is 
notMlefial;  but  penetration  must  be  piored. 

ID. 

AB  aiders  and  assisters  prsfeitfy  whether  male  or 
fomale,  are  principals.  123 

How  this  offence  was  formeily  punished.        ib. 

By  18  Eliz.  c.  7.  this  offence  is  excluded  from 
Ihe  benefit  of  clergy.  ib. 

RECORD. 

Tlie  offence  of  embeoling,  defacing,  or  altering 
any  rectmi.  266 

In  what  case  a  record  may  be  avoided  by  an 
.anerment  of  usury.  621 .  s.  63 

|4f/  tiel  rteord  a  good  plea  to  maintenance.  462 

In  what  case$  the  record  of  justices  for  a  riot 
may  be  trarersed.  621 

A  reeoid  of  forcible  entry  may  be  traversed.  497 

RIDING  ARMED. 

By  %  Edw.  3.  none,  except  the  king's  attendants, 
or  officers  and  their  assistants  executing  his 
'preceptsi  or  upon  a  cry  of  arms,  shall  appear 
•imea  before  any  justices;  nor  ride  armed  in 
foirs  or  markets,  on  pain  of  forfeiting  their 
esmour  and  imprisonment.  488.  s  4. 

A»d  aU  justioes,  magistrates,  aad  peace  officers 
«re  to  execute  this  act,  upon  pam  of  ponish- 
inentby  the  judges  of  assiae^  ib, 

Pgeeeedings  may  1m  either  tat  ejfSei^  or  by  writ 
out  of  (fancery ;  but  a  record  of  them  should 
be  made  and  returned,  if  done  w  cffido,  into 
fb(^  exchequer;  if  by  writ,  into  ohanoery.  Ukb.5 

Hie  under-sheriff  may  execute  the  writ  offiotaUy, 
except  it  be  specially  directed.  489.  s.  7 

None  snail  wear  armour  publicly  upon  pretence 
of  protecting  his  person;  but  a  man  may  as- 
eemble  his  neis^bours  to  protect  his  house, 

i    without  incurring  the  penalties  of  the  statute. 

t6.  s.  8 

Bel  9Q  wearing  of  arms  is  within  the  statute,  vn- 
Ifsi  they  are  sudi  as  migr  teiri;^;  thfor^lQee 


the  weipeaetr  lyhien,  mHm^  lie*  iff* 

p^  ceatr  ef  mail.  iMT  i>r  «Mr  ^«>^ 

A».e7» 

Neither  are  diose  widiin  the  intention  of  it  wbo 
arm  for  the  purpose  of  suppressing  daugeronsy 
tumultuous,  or  uoiay  insurrections,     w.  s.  10 

Seditious  assemblies  531 

RIOTS,  ROUTS,  AND  UNIAWFUL 
ASSEMBLIES. 

A  riot  is  a  tumultuous  disturbaiioe  ol  iibe  peace 
by  three  persons  or  mie^  Ice.  lee.  513 

If  numbers  meet  together  innocently,  as  at  a  wik^ 
or  foir,  and  a  xfoaoaA  epsu^  fhef  ase  nor 
rioters,  but  affirayerk  514.  a.  3» 

Otherwise  if  they  had  formed  paitSes  under  the 
pledge  of  nmtnal  assiiWaniy.  ib: 

But  the  shew  of  armour,  threatening  spceAeSy 
turbulent  gestures,  &c.  are  sniHcient  t^&rt-of 
violence  to  maintain  that  the  riot  was  ta  terrth 
rempopmii:  for  it  must  be  so  laid  lo  be  done. 

515,  5.  5 

But  if  any  nim^  assemble,  widiout  cireai»* 
stances  of  terror,  to  do  an  act^  under  a  f  r«*^ 
temkd  light,  they  are  not  rioters.  ib. 

Nor  to  do  an  act  contrary  to  the  common  law  or 
statute;  as  to  oelebirate  mass>  Itc  if  Aey  per* 
form  it  peaceably.  ibm 

If  the  object  of  ^  assembling  be  of  a  pmblk 
fuUurtf  as  to  piiU  down  a//  bawdy-houses.  Ice 
such  rioters  will  be  guilty  of  treaaon.    •(.  s.  C 

And  private  redress,  even  where  asAhorised  by 
law,  must  be  executed  in  a  ptaeeabtt  manner, 
or  the  ofienders,  if  to  the  number  of  three  or, 
more^  vrill  be  rioters.  516.  »,  T 

A  rout  seems  to  be  an  unlawful  asaemhUng  of 
penK>ns  with  an  tnteaifon  and  aetaially  wk/vimf 
to  do  a  thing,  the  execution  of  whidi  would 
make  them  rioters.  ib. 

An  unlawful  assemWy  is  an  aasembting  w^ 
circumstances  of  terror,  with  or  witiboat  an  In- 
ttntimi  to  do  a  riotous  act,  but  neither  «vsm^ 
tag  it,  or  making  any  Motion  towards  h.  tf» 

For  a  man  cannot  twmUtmotulw  asaemhle-effgn 
his  friends  for  the  defimce  of  nis  penou,  m  he 
may  for  the  defence  of  his  home;  but  he  nmst 
seek  his  security  by  obtaining  sureties  for  ibe 
peace.  ib.  s.  10 

All  peace-^^tfff  may  suppress  a  riot  and  com- 
mand the  aaststanoo  or  other  person  for  tei 
purpose.  517.  a.  11 

And  as  private  persons  may  suppiess  an  afir^, 
dfortwri  they  may  assist  and  ani  themsdves 
to  suppress  a  riot.  '    sl« 

Riots  which  sayour  of  febettieik  theg^  irtiqp  tn^ 
tainly  interpose  to  suppress ;  for,  on  sodi 
occasions,  no  reinedy  can  be  loo  sharp  or 
serere.  sk 

By  1  Geo.  1 .  c.  5.  if  twelve  persons,  riotously  as* 

•  semibled,  shall  so  continue  together  for  one  hour 
after  proclamation^  they  may  be  apprehended 
by  a  peace-officer^  and  carried  before  a  mana« 
trate;  and  if  the  rioter  happen  to  be  killed, 
die  officer  shall  be  disdiaiged. '  i^.  s.11 

Penws  ii(»t  tc^eHy^Vgag^  ^^  onlyaMiliiiK 
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«  |cc^«fe  piV^jCipalsiatbeieoQfid  degnieui]bder 
this  act.  507.  JtoU  in  n^r. 

But  this  ttatots  ism  oat  abridge  the  audiority 
which  either  officen  or  private  persons  have 
at  common  law.  ib.  s.  11 

aj  the  common  law,  rioters  may  be  punished, 
according  to  the  dq^ree  of  the  offence,  by  fine 
and  imprisonment,  pillory,  and  forfeiture  of 
lands.  ib»  s.  13 

Corporators  punishable  in  their  natural  capacity 
tor  suffering  riots  within  their  jurisdictions,  ib. 

s.  13 

Women  are  punishable  as  rioters,  but  not  infimts 
wanting  discretion.  518 

^.34  £dw.  3.  c  1.  one  justice  of  the  peace  has 
authori^  over  jrioters,  to  restrain^  arrest,  and 
chastise  them.  ib,  s.  15 

^e  may  authorise  their  arrest  bjf  parol,  and  com- 
mit tor  not  giving  sureties*  ib,s.l6 

But  <me  justice  cannot  by  virtue  of  this  act 
record  a  riot,  or  inquire  of  it  after  it  is  over; 
but  he  may  by  virtue  of  the  statute  of  Nor^ 
tkampton ;  because  under  the  first  he  acts 
ministeriaJly,  and  under  the  second  judicially. 

ib.  s.  17 

And  where  a  justice  is  authorised  to  make  a 
record,  the  net  he  reoords  is  not  traversable. 

519 

Bf  the  common  law,  as  a  conservator,  and  by 
17  Bich.  2.  c.  8.  a  jtistice  may  raise  tbe  posse 
to  suppress  a  riot.  ib.  s.  18 

By  13  Hen.  4.  c.  7.  two  justices,  with  the  sheriff, 
may  record  a  rio^  and  convict  the  offenders 
in  die  manner  described  by  34  £dw.  3.  c.  1. 

ift.s.19 

And  fbr  the  purpose  of  suppressing  the  riot,  they 
may  raise  the  posse,  wnich  even  noblemen 
fure  obliged  to  attend,  who  may  arm  themselves 
with  proper  weapons.  520.  s.  20 

And  this  they  may  do,  not  only  upon  view,  but 
iofi^rmajtion  of  the  riot,  and  upon  seeing  any 
detached  parties  of  the  rioters;  yet  if  they 
alarm  the  county  frivolously,  Uiey  shall  be 
jpunished.  ib.  s.  22 

After  view  they  may  record  the  riot,  although 
the  rioters  are  in  cnistody,  and  upon  fresh  suit 
may  retake  any  who  shall  escape ; — ^but  after- 
wards the  record  must  be  sent  to  the  king's 
benchy  and  process  to  retake  must  thence 
i8SUfr-*-they  may,  however,  at  any  time  arrest 
rioters  to  oompel  sureties  for  behaviour,      ib. 

If  oae  bound  by  a  recoonizanoe  of  the  peace  be 
included  in  the  record  of  the  riot,  the  produc- 
tion of  it  against  him  is  conclusive.  521.  s.  25 

But  if  tbe  record  contain  a  charge  of  felony,  or 
maim,  or  rescous,  yet  it  is  conclusive  only  as 
to  tbe  riot  ib.  s.  26 

TfuM  record,  being  a  conviction,  ought  to  be  cer- 
tain and  very  circumstantial;  it  should  shew 
that  the  parties  are  guilty,  and  how  fer  guilty 
within  the  statute;  that  the  justices  have  pur- 
•ued  their  power,  &c.  ib.  s.  27 

How  such  convicied  rioters  maybe  punished. t6. 

s.  28 

^y  13  Hen.  4.  c.  7.  if  the  rioters  are  dispersed 
before  the  two  justices,  sheriff,  or  imder.«heriff, 
arrive,  the  justices  (without  die  sheriff,  p.  63. 
s.  98.)  may,  within  a  month  after^  inquire, 


hear,  and  deteiaMie  the  oAmea  aacoidiog  to 
law.  59^«v29 

^3rl9  Hen.  7.  c.  13.  the  liierifi^  for  this purpiase, 
is  directed  to  return  a  jury  of  94  persons,  4i#t 
who  shall  be  fined  for  disobedience,    ib.  s.  30 

It  is  not  settled  whether  the  power  of  the  justices 
is  confined  to  a  Iqnar  or  calendar  month.  522. 

s.  31 

But  this  authority  extends  to  aU  the  justices 
within  the  county,  who  may  award  procesf 
under  their  own  teste^  4^.  532.  s.  34 

It  is  questionable  whether  the  justices  can'dia- 
chai]B^  rioters  upon  submitting  to  a  fine,  with- 
out imprisonmenL  523.  a.  35 

Formeriy  rioters  mig^t  be  fiaed  bddi  by  (he  j«ii»* 
tices  and  by  tbe  Btat'Chamber.  ib.  s.  36 

By  13  Hen.  4.  c«  7.  the  iustieet  and  aharyf.  may 
certify  the  record  to  me  privy  (Fufe  P.  66.  s. 
41.)  council;  which  shall  have  dio  efltot  of  a 
pftESBiiTMBNT,  and  the  offsuder  may  be  tried 
thereon ;  but  the  certificate  may  be  toavened 
and  tried  in  king's  bench;  and  u  the  pflfenders 
do  not  appear  on  proclamation,  they  shall  be 
attainted  of  the  riot.  ib. 

Punishment  and  (Nrocess  against  the  juiy^  if  they 
are  guilty  of  maintenance,  &c.  tb*  a.  38 

The  certificate  may  be  made  by  the  justices  whp 
recorded  the  riot;  but  it  is  most  proper  to  be 
made  by  those  who  took  the  inquiry,  i^.  a.  3|^ 

And  if  they  neglect  so  to  do,  they  shall  forfeit  jC20. 

524 

And  the  said  certificate  must  be  made  within  a 
month  after  an  inquiry.  t^.  s.  40 

And  if  the  inquiry  be  obstructed,  the  certificate 
should  contain  the  causes  of  tiie  obstruction* 

ib. 

If  there  be  any  variance  between  the  inqiusitioa 
and  the  certificate,  that  which  is  most  for  the 
king's  advantage  shall  be  preferred ;  bnt 
gu^rCf  if  they  differ  only  in  the  time.  t^.  s.  4$ 

And  the  certificate  being  m  the  nature  of  an  in- 
dictment, it  should  be  certain  and  circum- 
stantiai;  but  quare,  if  the  addition  of  the  o^ 
fenders  need  be  inserted.  ib.  s,  43 

And  if  the  justices  neglect  to  put  13  Hen.  7.  c 
13.  into  execution,  they  sbadl  forfeit  £100. 525 

But  to  incur  this  penalty  the  justices  must  liva 
within  the  county;  and  if  any  justice  execute 
the  act,  it  excuses  the  rest.    *         ib.  s.  45, 46 

Only  those  who  dwell  nearest  the  riot  are  liabla; 
but  if  the  nearest  justice  die,  the  next  in 
vidni^  is  bound  to  execute  the  act;  and  if 
any  others,  on  notice,  of  which  the  notoriety  of 
the  feet  is  sufficient,  neglect  to  supply  their 
defeult,  they  are  fineable.  ib.  s.  47,  48,  49,  53 

A  partial  execution  of  the  act  will  not  excuse 
nom  the  penalty;  but  it  is  only  in  enormous 
riots,  as  rebellion  or  insurrections,  that  they 
are  liable.  ib.  s.  50,  51 

No  acquiescence  of  the  parties  will  excuse  the 
justices.  ib.  s.  53 

How  rioters  may  be  outlawed.  524 

The  penalties  of  the  foregoing  statutes  found  ii^ 
fetWl;  therefore  1^  1  Geo.  1.  c.  5.  if  tw^ve 
or  more,  riotously  assembled,  do  not  disperse 
upon  proclamation  from  the  >  magistrate.  h# 
shall  continue  together  for  one  hour  afteih 

waidj^ 
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wudiy  or  rfiall  luiider  Ae  magistrMe  from 
'   wilring  the  procbuqation,  they  m^  be  felons 

without  benefit  of  detgy.  526 

And  if  any  pertont,  riotoosly  assembled,  shall 

demolish  or  begin  to  pull  down  any  church, 

diapel,  or  any  building  for  reli^ous  worship 

•  registered  according  to  1  Will.  &  Mary,  c.  18. 
or  any  dwelling-house,  bam,  stable,  or  other 
outfkonse,  felony  without  clergy.  il28 

By  13  Car.  2.  c.  5.  no  petition  shall  be  signed 
by  more  than  tweitty  persons,  See  531.  s.  61 

RIOTERS. 

Hie  oftooe  ereaied  by  the  rioi  mU  described. 

526 
The  clSmot  of  black  mail,  and  how  punished. 

534 

Oftnces  by  iioee  tboopsrs,  how  punished.     t6. 

Qetrar  Uken  from  felonious  rioters  in  Cmmberkmd 

wSL  NorikmmberlatuL  535 

Riotoiialy  preventing  ships  basing  loaded.      537 

RIVER. 

It  is  a  ootmnon  nuisance  to  divert  part  of  a  nsr 
vigable  river  so  as  to  weaken  its  current.  694 

So  uso  to  lay  timber  in  a  public  river  so  as  to 
obstruct  its  intercourse.  i6.  noiu 

To  place  a  floating  dock  in  a  public  navigable 
nver,  however  beneficial  to  the  repair  of  ship> 
ptng,  is  a  nuisance.  &. 

ROBBERY. 

Robbery  b  a  felonious  and  violent  taking  away 
'  from  the  person  of  another,  soods  or  money 
>   to  any  value,  putting  him  in  teut,  .212 

AropertT  obtained  in  consequence  of  an  oath  ex- 
torted by  fear  is  a  sufficient  taking  to  satisfy 
the  vroid  cepit  213 

Robbery  once  completed  cannot  be  purged  by  a 
re-deiivery  of  the  property  taken : — the  reason 

•  of  this  rule  of  law.  «&.  s.  2 
Pjr  4  Geo.'4.  c.  54.  an  assault  vridi  intent  to  rob 

is  made  felony.  114 

If  one  of  a  gang  only  take  die  money,  yet  his 

carfetkratei  are  all  equally  guilty.  21 3.  s.  4 
Confederates  hi  robbeiy  may  be  guilty,  although 

•  they  are  not  present  when  &e  property  b 
taken.  ib.  s.  4 

Taking  any  thing  from  the  care  and  protection 
of  another  opoily  and  before  hb  fece,  shall  be 
considered  as  a  taking  from  hb  person.      214 

Ibu  rale  illustrated.        .  ib. 

The  fear  must  be  excited  before  the  property  is 
taken,  or  the  taking  vriU  amount  to  larceny 
only.  ib.  s.  6 

Nor  need  the  feet  of  actual  fear  be  eidier  laid  in 
the  indictment  or  proved  upon  die  trial. 

ib.  s.  8 

It  b  sufficient  if  the  offence  be  charged  to  be 
done  vioUnter  et  contra  voluntatem.  ib. 

Proof  of  such  circumstances  as  are  likely  to  in- 
duce a  man  to  part  with  money  for  the  safety 

^  of  hb  person,  or  preservation  of  hb  character, 
b  sufficient.  215 

What  adt  wiH  amount  to  tmpfiri  fear.  ib. 


QfUBre  if  it  be  fobbetr  to  fixoe  aaHher  lo  |imC 
'  with  hb  goods  at  a  air  price-  214.1. 13 

The  daimcS*  property  in  the  thing  taken  wiU  not 
excuse  from  the  guilt  of  robbery.         ib.  s.  15 

Robbery  shall  have  judgment  of  death,  how 
small  soever  the  value  of  the  thing  tsken  may 
be ;  but  other  larcenies  must  be  above  twelve 
pence.  ib. 

Robbery,  unlike  all  other  larcenies,  must  be  hud 
to  be  done  violently,  &c.  ib. 

In  what  cases  principab  and  accessaries  before 
in  robbeiy  are  ousted  of  <;leigy.  216 

RUMOURS. 

Spreading  of  felse  rumoois  oonoendng  tfaekaiig^ 
intentions,  as  diat  he  intends  to  grant  tolem- 
tion  to  Dapists,'&c.  b  a  contempt  of  hb  per- 
son and  govermnent.  66 

Spreading  ndse  rumours,  to  enhance  the  price  of 
victuab,  &c.  b  hi^y  criminal.  644 

SACRAMENT. 

Reviling  the  sacrament  of  the  Lord's  Sapper 
vrith  contemptuous  words ;  how  puniidied.  iss 

The  consequence  of  not  receiving  it  beioie  ,aod 
after  the  acceptance  of  an  office.  3G7 

SCHOOL  &  SCHOOLMASTERS. 

By  23  Elb.  c.  1.  every  schoolmaster  who  b  not 
a  protestant,  shall  be  allowed  by  the  biflhom 
or  forfeit  £10  a  month,  and  suffer  imprison- 
ment for  one  year.  371 

By  1  Jac.  1.  c.  4.  no  person  shall  keep  otiker 
than  a  public  or  free  grammar  school,  except 
in  the  universities,  or  in  some  protestant  fo- 
mily,  on  pain  of  40f .  &c.  9ii 

By  11  &  12  Will.  3.  c.  4.  perpetual  i 
ment  b  inflicted  on  popish  schoolmaalers 
conforming  to  the  18  Geo.  3.  c.  60.  402 

Homicide  by  a  schoolmaster,  in  eorrecting  his 
scholar,  will  be  murder  or  manslan^^ktery  ao- 
cording  to  the  propriety  or  impropriety  of  the 
mode  of  correction.  95 

It  b  prmmunire  to  contribute  to  the  mainlennQe 
of  a  popbh  seminaiy.  55 

The  punishment  inflicted  on  giving  or  reoeiviqg 
a  popbh  education.    {See  Papists.)  399 

SCOLD. 

How  an  indictment  against  a  commom  $eoH  w  a 
common  nMuance^  must  be  worded.  693 

In  what  manner  a  common  scold  shall  be  pu- 
nished. 696 

SCRIPTURE. 

The  king  may  grant  the  exclusive  rig^t  to  print 
the  hciy  scrintures.  626.  s.  18 

By  9  &  10  WiU.  3.  c.  32.  denying  tfie  sciiptures 
to  be  of  divine  authority,  oreatea  dtsi^bili^  in 
law,  &c.  35S 

Profone  scoffing  against  the  holy  Mriptorea  b 
indictable  at  common  law.  358 

SEA  BANKS. 

By  22  Hen.  8.  c.  11.  to  destrogr  jthe.  baid»  vriach 
secure  the  dykes  in  the  counties  of  Norftik 
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BJrtO  Geo.  2.  c.  32.  to  remove  any  of  die  piles 
'  or  materials  for  securing  any  sea  walls  or 

-  Banks,  incurs  a  penalty  of  £20.  339 

Ttie  provisions  of  the  black  act,  9  Geo.  2.  c.  22. 

^fliall  extend  to  all  offences  of  destroying  sba- 

banks,  &c.  340 

By  6  Geo.  2.  c.  37.  maliciously  to  destroy  any 
sea-bank,  whereby  any  lands  shall  be  damaged^ 
is  felony  without  clergy.  339 

But  deigy  restored  by  4.Geo.  4.  c.  46.  (N.) 

M 

SECONDS. 

See  M.u(iPSB. 

Wl^re  the  seconds  to  duellers  are  guilty  of  mur- 
der. 97 
SEDITION. 

Seditioos  assemblies.  331 

SEDUCTION* 

By  ,4  &  5  Phil.  &  Mary,  c.  8.  whoever  shall  un- 
lawfully convey  or  take  away  any  woman 
I  child  unmarried,  Within  the  age  of  sixteen 
years,  by  trifiing  gifiti  and  fair  j^rondseMy  shall 
be  imprisoned  two  years,  and  nned  at  discre- 
.   tion.  125 

Ca3es  adjudged  on  this  statute.  127 

The  bare  solicitation  of  chastity  is  not  an  in- 
dictable ofience.  717 

SERVANTS. 

Se^t,  are  n<rtexca«H!  the  commission  of  any 
cnme,  whether  capital  or  not  capital,  by  the 

.   command  or  coercion  of  their  master.  5 

If  a  servant  who  receives  goods  from  his  master 
to  carry  to' a  customer,  embezzles  and  con- 
veits  them  on  his  way,  he  is  guilty  of  felony. 

144 

Servants  vriio  having  the  care  of  property,  or  ac-> 
oess  to  it,  steal  by  means  of  the  opportunity 
afforded  by  such  care  or  access,  are  guilty  of 
felony.  t6. 

By  SI  Hen.  8.  c>  7.  servants  stealing  the  money, 
jewels,  &^.  with  which  they  are  intrusted,  shsdl 
be  deemed  felons.  155 

Several  determinationeupon  this  statute*       156 

Servients .  stealing  their  master's  goods  to  be 
transported  lor  fourteen  years,  by  3  Geo.  4. 
9. 38.  158 

Aiid  servants  or  clerks  embezzling  their  master's 
property  received  by  them  for  their  master's 
use,  shall  be  liable  to  be  transported  for  four- 
teen years,  by  39  Greo.  3.  c  85.  16. 

By  15  <jrep»  2.  Ci- 13.  eervants  of  the  bank  of 
England,  embezzling  the  property  they  are 
entrusted  with,  shall  suffer  death  without  be- 
nefit of  clergy.  (Su  Bank  of  England.)  160 

Qy-  5.  .Geo.  3.  c.  25.  and  7  Geto.  3.  c.  50,  52  Geo. 
3.  c.  142.  servants  of  the  post-offiee  robbing 
any  lettei,  &c.  of  the  securities  therein,  are 
guilty  of  felony  without  dergy.    {See  Post 

X)PFICE.)  161 

By  ^8  I|en.  6.  servants  who  spoil  their  master's 

^  gopds^  &c.  ^  the  time  of  his  death,  may  be 

pr^blaimed,  and  on  ioot'  appearing,  may  be 

^  aUaint^  of  felony.  -    t^ 

VdL.t"* 


If  a  servant  kills  his  master  he  is  guilty  of  petit 
treason.  105 

It  is  no  forfeiture  of  a  recognizance  of  the  peace» 
&c.  for  a  master  to  chastise  his  servant.     483 

Nor  for  beating  another  in  defence  of  his  servant. 

A  servant  is  liable  to  such  forfeiture  for  beating 
another  in  defence  of  his  master's  son.       484 

A  servant  may  not  lay  out  his  own  money  to 
maintain  his  master^!  suit.  460 

SHEEP. 

See  Cattle* 

The  crime  of  exporting  sheep.  552 

The  crime  of  sheep^tealing.  1 98 

SHERIFF. 

If  u  sheriff  execute  a  man  contrary  to  the  judg* 
ment,  he  is  guilty  of  felony.  ^    81 

A  sheriff  is  punishable  fojr  persuading  a  jury  to 
underprize  goods,  in  the  execution  of  a  fieri 
facias.  417 

The  duty  and  power  of  sheri&'to  suppress  riots. 

519  to  526 

In  what  case  he  has  power  to  raise  the  posse  eo- 
mitaius.  509.514.517.519 

Where  he  shall  be  deemed  guilty  of  extortion. 

418 

In  what  case  an  under-sheriff  may  execute  a 
writ  directed  to  the  sheriff.  489 

SHIPS  &  SHIPWRECK. 

By  12  Aim.  c.  18.  magistrates  and  officers,  upon 
information  of  any  ship  being  in  distress, 
shall  appoint  what  assistance,  &c.  is  necessary 
for  her  preservation,  and  salvage  of  the  goods; 

'341 

Whoever  refuses  or  neglects  this  duty  shall  for- 
feit £100.  iSi 

And  if  any  person  shall  make,  or  assist  in  mak- 
ing any  hole  in  any  ship  or  vessel  in  distress, 
or  shall  steal  any  pump  from  her,  or  aid  in  so 
doing,  or  shall  do  any  thing  tending  to  the 
immediate  destruction  of  such  ship  or  vessel, 
he  shall  be  guilty  of  felony  without  benefit  ^ 
clergy.  347 

By  26  Geo.  2.  c.  19.  whoever  shall^lunder  the 
effects  of  ships  in  distress ;  or  shall  beat,  &c, 
any  person  endeavouring  to  escape  therefrom ; 
or  put  out  any  false  lights  to  deceive  such  ship, 
shall  suffer  death  without  benefit  of  clergy.  348 

But  the  offender  may,  if  not  guilty  of  violence 
and  cruelty,  be  prosecuted  for  larceny  only.  ib. 

If  any  magistrate,  officer,  &c,  shall  be  assaulted 
or  wounded  ill  endeavouring  to  save  goods 
from  shipwreck,  the  offender  shall  be  trans- 
ported for  seven  years.  1*17 

If  die  offence  be  committed  in  Wales  it  may  be 
tried  in  the  next  adjoining  English'county.  349 

Salop  the  next  adjoining  county  to  Anglesea.  i(. 

By  22  &  23  Car.  2.  a  11.  and  1  Ann.  c.  2,.  if 
any  person  shall  wilfiilly  cast  uwav  or  destroy 
the  ship  to  which  he  belongs,  to  the  prejudice 
of  the  owners  or  freighters,  he  shall  suffer 
death  wi^ut  deigy.         '  '  '         345,346 

By  4  Geo.  1«  c  12.  it  this  ofience  is  committed 

*    3f  to 
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to  the  prejudice  of  the  underwriters^  the  o^' 
fender  shall  suffer  deathy'which  by  the  11  Geo. 
1.  c.  21.  is  explained  to  mean  without  benefit 
of  clergy.  346 

By  33  Geo.  3.  c.  3.  it  is,  for  a  second  offence, 
felony  to  prevent  ships  being  loaded.        537 

SHOP. 

See  BuRGLAKY.  Larceny. 

By  10  &  11  Will.  3.  c.  23.  whoever  shall  pri- 
vately steal  from  any  shop  to, the  value  of  xl  5, 
is  guilty  df  felony  without  clergy;  clergy  re- 
stored by  4  Geo.  4.  c.  53.  ,  201 

SHOOTING  AT  ANOTHER. 

By  43  Geo.  3.  c.  58.  if  any  person  shall  wilfully 
shoot  at  another,  &c.  he  shall  suffer  death 
without  clergy.  112 

SHkoUD.  • 

He  who  takes  off  tkthroud  from  a  dead  corpse 
may  be  indicted  as  having  stolen  it  from  him 
who*  was  the  owner  thereof  when  it  was  put 
on.  150.  s.  46 

SIGNS. 

libel  may  be  either  by  words,  pictures,  or  signs. 

542 

An  innkiiper  shall  be  obliged  to  entertain  his 

guest  notwithstanding  he  does  not  hang  out  a 

aign.  714 

SLANDER. 

See  Libel.  Contempts. 

SMUGGUNG. 

In  what  this  offence  consists.  661 

The  offimce  of  resisting  revenue  o£Soers.  662 
In  what  cases  smugglers  may  be  required  by 

proclamation  to  surrender.  670 

In  what  county  the  offence  of  smuggling  may  be 

tried.  675 

SOIJOMY. 

What  it  is,  and  how  punishable. ;  357 

SOLDIER. 

By  2  &  3  Ann.  c.  20.  if  any  officer  or  soldier 
shall  hold  correspondence  with  any  rebel,  or 
enemy,  by  letters,  messages,  &c.  he  shall  be 
guilty  of  high  treason.  32 

To  refuse  to  serve  the  king  against  invaders,  or 
in  his  wars  abroad,  is  a  contempt  of  the  pre- 
rogative. 6^ 

By  39  Eliz.  c.  17.  soldiers  wandering  wiAout, 
or  wilh  a  forged  testimonial,  &c.  &c.  are 
guilty  of  felony  without  clergy.  287 

By  18  Hen.  6.  c.  19.  soldiers  departing  from 
their  captains  without  license,  shall  be  guilty 
of  felony  (obsolete).  48 

By  7  Hen.  7.  c.  1.  and  3  Hen.  8.  c.  5.  if  any 
common  soldier  shall  depart  from  his  captain 
without  leave,  turing  service,  he  shall  be 
gnil^  of  felony  without  benefit  of  clergy.    48 

By  2  £dw.  6.  c.  2.  if  tmy  soldier  shall  desert 
during  actual  service,  with  booty,  &c.  he  shall 
suffer  without  cleigy.  49 

By  1  Geo.  1.  c.  47.  to  persuade  a  soldier  to  de* 


sert,  incurs  a  penal^  of  £40,  ma  montfaa'  i 
prisonment,  and  pilbiy.  •  49 

By  37  Geo.  3.  c  70.  to  attempt  to  seduee  any 
person  serving  in  H.  M.  forces,  felony  withool 
def^.  753 

SORCERY. 

See  Witchcraft. 

Sorcerers  are  those  who  use  certain  superstitioQt 
forms  of  words,  images,  or  odd 
tions,  to  produce  preternatural  effects. 
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STAMPS. 
See  FoBOEBY. 

STATUTE. 
See  Penal  STAitm. 


Where  a  statute  expresses  that  which  the  kv 
would  have  implied,  it  shall  operate  nodiing: 
expressio  eorum  put  tacUe  intmU  nikU  operatitr. 

373.  s.  8.    379.  t.  33 

An  affirmative  statute  shall  not  abrogate  any 
part  of  a  former  statute  with  which  it  is  con- 
sistent. *379.*8.35.  37 

An  affirmative  statute  saving  a  special  juriadio- 
tion,  leaves  the  mode  of  proceeding  tfaereiB 
unaltered.  366 

Where  a  statute  makes  no  new  ofienoe,  but  only 
takes  away  a  privilege,  an  indictment  thereoa 
need  not  conclude  contra  f€frmiam  tUhdi;  and 
shall,  if  laid,  be  rejected  as  a  surplusage.    90 

Where  the  meaning  of  a  statute  is  doobfiul,  the 
reasoq  of  the  common  law  ought  togovemthe 
construction  of  it.  15.  a.  39 

Where  a  statute  inflicts  judgment  of  ^  md 
member,  the  offence  is  thereby  inciilentaUy 
made  felony.  72 

But  felony  shall^ot  be  inferred  where  the  woids 
of>  statute  are  doubtful.  tl. 

Where  a  statute  makes  a  second  oflence  lidoay, 
or  inflicts  an  additional  punishment,  a  ooovic* 
tion  for  the  first  is  always  impU^ed.  A. 

Ihe  consequence  of  a  statute  creating  a  ii^lony.  A. 

Where  a  statute  saves  corruption  of  blood,  it  im* 
pliedly  saves  die  descent  of  land,  dower.  Ice 

TS 

If  a  statute  creating  a  felony  be  repealed  after 
the  offence  is  committed,  the  offender  cannot 
be  punished  as  a  felon.  •(. 

Statutes  for  ^e  preservation  of  the  public  veafotp 
shaU  receive  a  liberal  constnietioii  lor  me  ad- 
vancement of  justicie.  518.  s.  16 

In  what  case  a  statute  shall  be  equitably  con- 
strued. '    499.  s.  IS 

Judges  are  bound,  ex  djjMoy  to  take  notice  of  • 
public  statute.  4tf% 

STOLEN  GOODS. 

The  offenc^  of  taking  a  reward  to  rettore  stolen 
goods.  34T 

The  offence  of  advertising  a  reward  ibr  stolen 
goods.  •  S49 

The  offence  of  buying  stolen  goods^  21f 

The  offence  of  buying  stolen  lead,  iron,  braas^ 
bell-metal,  pewter,  &c.  320.  226 

Buying  and  receiving  stolen  jeweb.     226 

STORES 
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STORBS  (PUBLIC.) 

The  acts^  against  reoeiying  naval  stores  extended 
to  all  public  stores.  245 

SUPERSEDEAS. 

In  what  cases  a  warrant  for  surety  of  die  peace 
may  be  iuperaeded.  481.  s.  14 

How  a  restitution  on  an  indictment  0(  forcible 
entry  may  be  Mipersed^.  511 

TAIL. 

How  fiur  the  lands  of  an  heir  may  be  seized  for 
the  recusancy  of  the  ancestor.  383 

TENANT,  TENEMENT,  AND  TENURE. 

How  far  a  tenant  may  maintain  his  lord.       459 
Hie  word  ''  tenement*'  too  uncertain  in  an  in- 
dictment of  forcible  entry.  504 
How  iar  persons  are  bound  6y  tenure  to  repair 
highways  and  bridges.                        698.  706 

TEST. 

By  the  tAst  act  25  Car.  2.  c.  2.  all  officers,  civil 
and  military,  except  those  of  inheritance,  &c. 
&c.  shall  take  the  oaths  of  allegiance  and  su- 
premacy and  tett,  &c.  369 

TITLE. 
See  Contempts.    Pretended  Title. 

In  what  manner  contempts  against  the  king's 
title  shall  be  punished,  and  in  what  they  con- 
sist. 66 

By  6  Ann.  c  7.  to  affirm  that  the  Pretender  hath 
any  title  to  the  crown,  or  that  any  other  hath 
title  than  according  to  the  settlement  of  1  Will. 
&  Mary,  c.  2.  and  12  Will.  c.  2.  is  pramunire. 

58 

For  the  offence  of  buying  or  selling  a  pretended 
title.  470  to  474 

TOLERATION. 

..  See  Dissenter. 

By  the  toleration  act  1  Will.  &  Mary,  c.  18.  all 
persons  dissenting  from  the  chiuch,  except 
papists,  and  those  who  deny  the  Trinity,  ;ire 
exempted  from  all  penal  laws  relating  to  reli- 
gion, other  than  25  Car.  2.  c.  2.  and  30  Car.  2. 
c.  1.  404 

Dissenting  teachers  are  tolerated  if  they  take  the 
oaths  enjoined  by  1  Will.  &  Mary,  and  19 
Geo.  3.  c.  44.  and  subscribe  the  39  Articles, 
except  those  relating  to  church  government 
and  miant  baptism.  405 

In  what  manner  the  toleration  act  shall  be  con- 
strued. 410,411 

TRANSPORTATION. 

The  offence  of  returning  from  transportation.  423 
Cases  adjudged.  428 

TRANSUBSTANTIATION. 

By  12  Ann.  c.  14.  the  ordinary  may  tender  the 
declaration  against  transubstantiation  to  any 
reputed  papist  making  a  presentation,  and  up- 
on refusal  the  presentation  shall  be  void. 

401.  s.  7 


By  1  Geo.  1.  c.  2.  all  persons  who  bear  any  of* 
fice  shall  (inter  alia)  subscribe  against  tran- 
substantiation. 369 

'    TRAVERSE. 

In  what  cases  as  inquest  of  self-murder  is  tra- 
versable. 79 

In  what  case  the  attorney-general  may  take  a 
traverte  upon  a  traver$e.  707.  g.  5 

A  justice's  record  of  a  riot,  in  what  cases  not 
traversable.     ,  518, 519 

A  record  of  a  forcible  entry  not  traversable.  497 

How  aa  f^dictment  of  forcible  entry  is  to  be 
traversed,  and  what  is  to  be  done  on  such  tra- 
verse. 511 

TREASON. 

If  a  wife  join  in  or  do  the  act  of  treason,  no  pleas 
of  coverture  or  coerda^n  shall  extenuate  her 
guilt.  *  4 

High  treason  was  anciently  a  crime  of  a  very  in- 
definite and  unsettled  description:  instances 
given.  5.  s.  1.  (N)l 

By  25  Ed.  3.  c.  2.  reinforced  by  1  Maty,  c.  1. 
all  treasons  are  settled;  and  so  remain,  except 
those  created  since  1  Mary.  7.  s.  2 

By  25  Ed.  3.  c.  2.  to  compass  or  imagine  the 
death  of  the  king,  queen,  or  heir — to  violate 
the  king's  wife,  his  eldest  daughter  unmarried, 
or  the  wife  of  his  heir — ^to  levy  war  against 
the  king,  or  to  adhere  to  his  enemies  in  his 
realm,  giving  them  aid  and  comfort — on  at^ 
tainder  by  open  deed,  is  high  treason.  8 

Hie  shbject  of  a  foreign  prince,  while  resident 
in  England,  may  be  guilty  of  treason.  The 
manner  of  laying  the  charge  in  the  indictment. 

8.  s.  5 

Even  an  ambassador,  for  treason  against  the  life 
of  majesty,  may  be  condemned  and  executed 
here.  8 

But  for  other  treaiont  he  shall  be  sent  home.   ib. 

How  the  charge  may  be  laid.  ib. 

Aliens  who  invade  the  kingdom  cannot  be  tried 
as  traitors,  they  must  be  dealt  with  by  martial 
law.  9.  S.6 

If  an  aHen,  resident  here,  should,  during  war, 
go  to  his  native  country,  and  there  adhere 
to  the  king's  enemies,  leaving  family  and  ef- 
fects in  England,  he  may  be  aealt  with  as  a 
traitor.  8  (N)  2 

A  natural-bom  subject  cannot  renounce  his  al- 
legiance; no  time  or  circumstance  can  pre- 
*  vent  his  treachery  from  being  punished.  9.  s.7 

The  fact  of  killing  the  king  may  be  laid  in  the 
indictment  as  an  overt  act  of  compassing  his 
death.  -9.  s.  8. 

An  enumeration  of  circumstances  which  are  con- 
sidered to  amount  to  overt  acts  of  compassing 
the  king's  death.  ib.  s.  9 

But  an  accident,  howler  fetal,  shall  not  be  con- 
sidered as  an  overt  act  of  fuilt,  even  in  high 
treason.  ib.  s.  10 

By  36  Geo.  3.  c.  7.  to  CQmpass  the  death  or  de- 
struction, or  bodily  harm  of  the  king,  impri- 
sonment, or  restraint,  or  deposition  of  the 
king,  dr  to  compel  him  to  change  his  mea- 
sures of  government — ^high  treason .  1 7 
3f2:            ^^                                       .     By 
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<^  St.  39,  40  Geo.  3.  in  aH  cases  of  compassing 

.  the  king*9  death^  &c.  trials  not  different  from 
cases  of  murder,  &c.  '  18 

lEvery  king  in  possession  of  the  throne,  but  no 
other,  not  even  the  rightfittl  sovereign,  is  a 
king  within  the  protection  of  the  statute  of  trea^ 

'sons — ^the  reasons  of  it.  9.  s.  11 

Olie  history  of  the  distinction  between  a  king  de 
Jure  and  de  facto,  10 

Allegiance  is  so  indispensably  the  right  of  a  king 
de  facto,  that  subjects  are  bound  by  it  to  resist 
a  king  dejure  only.  i6. 

Ibe  absurdity  of  considering  the  murderers  of 

]  Charles  the  First  as  traitors  to  Charles  ihe 
Second  while  he  was  out  of  possession^  and  the 
Resistance  of  him  as  a  king  dejure  reconciled 
by  an  ejr  post  facto  vote,  that  he  was  a  king  de 
factOy  though  out  of  possession,  ib» 

tJpon  the  death  of  a  king  in  actual  possession, 
nis  heir  is  a  king  within  the  statute  before  his 

.    coronation.  ib. 

It  is  a  maxim  that  the  king  never  dies.  11 

A  titular  king,  as  the  husband  of  a  queen  reg- 
nantf  is  not  within  the  st$itute.  ib.  s.  20 

A  ^ueen  regnant,  though  not  within  the  words, 
is  a  king  within  the  meaning  of  the  act.      ib. 

3y  1  Will.  &  Mary,  c.  2.  papists  and  those  who 
marry  a  papist  are  excluded  from  the  throne; 
and^  if  tliey  attain  it,  the  people  are  absolved 
from  their  allegiance.  ib.  8.21 

No  queen  or  princess  dowager  is  within  the  Sta- 
tute of  treasons.  ib.  s.  22 

A  queen  consort,  or  the  wife  of  the  prince,  con- 
senting to  an  adulterer,  are  traitors  within  the 
act.  '  ib. 

The  son  of  a  queen  regnant  is  a  prince  and  heir 
within  the  act.  t^. 

Hie  wife  of  a  king's  second  son  not  within  the 
act.  ib. 

Quare,  whether  a  collateral  heir  apparent  be 
within  the  statute,  unless  so  deda^sd  by  par- 
liament, ib. 

In  a  forcible  manner  to  resist  the  king's  autho- 
rity^ is  a  levying  war  a^nst  him.  ib. 

^o  hold  a  castle  against  his  forces,  or  to  support 
armed  numbers  against  his  command,  is  a 
levying  of  war,  ib.  s.  24 

But  those  who  join  rebels  for  fear  of  death,  and 
escape  from  mem  when  opportunity  offers,  are 
not  traitors.  t6. 

How  far  an  insurrection  to  redress  a  public 
grievance  shall  be  considered  high  treason. 

12.  s.  2)S 

An  attempt  by  intimidation  and  violence  to  force 
the  repeal  of  a  law,  is  a  levying  of  war  against 
the  king.  ib.  (N)  3 


But  a  conspiracy  mftT  be  idfeged  to  aoa  av«rtact 
of  compa8!(ing  the  king's  death.  '    1^ 

There  may  be  a' levying  of  war  widioat  aiftiial 
fighting.  w- 

By  the  expired  acts  of  13  Elis.  and  13  Car.  %, 
con^iraaf  to  levy  war  was  declared  high  trea- 
son. 12.(1?)  4 

Any  assistance  given  to  aliens  in  open  hosdli^ 
against  the  king;  ai^  suireiidering  a  -castle^ 
selling  arms,  cruising,  wiA  a  slnp^  is  am  aihe 
rence  to  the  king's  enemies.  ib.  a.  S8 

It  is  not  necessary  to  allege  that  such  adherenee 
Was  fiigainst  the  king.  .  '-     '  -  ik 

But  the  special  manner  of  adherence  moat  be  act 
forth.  .12 

Succouring  a  rebel  in  a  foreign  realm  is  not  an 
adherenee  to  the  king's  enemes;  for  a  leM  ia 
not-properly  an  enemy.  19 

Some  overt  act  must  be  alleged  in  ereiy  indiot- 
ment  of  treason.  i^s.39 

What  may  be  alleged  as  overt  acts  of  oompas»- 
ing  the  king's  death.  a6. 

Written  words  have  been  holden  to  be  an  overt 
act  of  compassing  the  king's  death,    ib.  a.  32 

The  great  question  examined,  whether  words 
only  spoken  can  amount  to  an  overt  act*     t6. 

{See  (N)  6.  p.  14) 

By  25  Edw.  3.  c.  2.  if  a  man  slay  the  chancettoTy 
treasurer,  or  the  judges  in  the  execntioii  of 
their  ofiices,  it  is  high  treason.  19 

This  branch  of  the  act  shall  not  be  extemled  to 
other  officers  than  those  expressly  named,  nor 
to  any  attempt  to  kill,  or  actual  wounding^ 
unless  death  ensue.  ih.  a.  47 

Neither  the  barons  of  the  exchequer,  nor  ton- 
missioners  of  the  great  seal,  are  wfdiin  it.   19 

By  7  Adne,  c.  21.  to  slay  the  justidaiy  6r  lords 
of  session  in  Scotland,  in  the  execatioo  of  their 
office,  is  high  treason.  afti. 

By  25  Edw.  3.  c.  2.  to  counterfoit  the  king's 
great  or  privy  seal  is  high  treason.      siu  s.  48 

Aiders  ana  consenters  are  within  this  dsose. 

19.  s.  49 

No  intent  to  do  it  will  amount  to  treason,    ik 

8.50 

Fixing  the  great  seal  to  a  patent,  without  a  war- 
rant so  to  do,  is  not  hign  treason.        •&.  s.  50 

No  abuse  in  misusing  the  imoresskm  of  the  great 
seal,  nor  any  alteration  of  the  inatroment  to 
which  it  is  affixed,  will  amount  to  a  counter- 
feiting of  it.  20.  s.  6S 

By  1  Mary,  c,  6.  counterfeiting  the  aSgn  manoal 
or  privy  signet  is  high  treason.  ti.  a.  53 

By  7  Anne,  c.  21.  to  counterfeit  the  seals  used 
,  in  Scotland  i9  hig^  treason.  ik. 

By  25  Edw.  3.  c.  2.  to  counterfeit  tfie  kiag^s 


An  insurrection  to  remove  a  grievance,  in  which  j     money  is  high  treason.  t^.  sl  54 

the  insurffents  have  a  speeud  interest,  is  not  a  I  To  coin  money  without  the  kingfs  aolhority  is 
levying  or  war.  1 2 1   .  high  treason  within  this  dause.  tft.  s.  55 


How  coadjutors  in  treason  shall  be  construed 
within  the  guilt  of  the  principal  offender,  upon 
a  special  verdict.  ib.  s.  26 

Tliose  who  are  found  iiQt  a  ^>^ial  verdict  to  have 
suddenly  joined  the  insurgents,  and  to  have 
flung  up  Uieir  caps  and  ludlooed  with  them, 
are  only  guilty  of  riot.  ib. 

A  conspiracy  to  levy  war  cannot  amount  to  tiea- 
«o»-  ».  s.  27 


Minters  making  money  of  in^iroper  <rfby.  m 
guilty  of  hiffh  treason.  tAu 

Receivers*  and  comforters  of  the  bifenden  iva 
principals.  ik, 

In  the  counteifeited  money  must  be  omiltede 
and  probable  currency,  or  &e  erime  la  iiwom- 
pkte.  ik, 

To  utter  felse  money  made  within  the  realm  is 
not  within  the  act  (Vide  uifrm)       30.  a.  5« 

By 
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siWer  coin  made  current  in  the  realm,  or  to 
aid  tliereiDy  is  h^gl^V^ason*  21.  s.  59 

By  14  Eliz.  c.  3.  to  counterfeit  forei^  jpold  or 
iilfec  coin,  notsmade  current,  is  mbpnsion  of 
txvasom  ib^  s.  60 

iBy  5£liz.  c.  11.  to  waah,  dip,  round,  or  file, 

ibr  gmnf  either  £ngtiih'Or  foreign  coin,  made 

.  current  by  proclamation,  or  to  aid  therein,  is 

high  treason.  ih,n.  61 

fiy  18  Eliz.  c.  1.  to  impair,  diminish,  falsify, 

•  scale,  or  Ughten,  such  monies,  or  to  aid  therein, 
is  hi^  treason,  but  without  corruption  of 
blood.  21.S.62 

]^  8  &  9  Will.  3.  JO.  26.  to  make  or  mend  any 
.    instrument  or  uteipsil  therein  named,  which 
'.  will  impress  the  resemblance  of  ^e  coii^,  iuc, 
or  to   make  any  edging-tool   to  grain  the 
.    edges  of  money ;  or  any  press  for  coinage;  or 
,    any  engine  for  cutting  blanks;  or  to  have 
such  instrument,  &c.  in  custody,  Ac.  is  high 
treason.  t6. 

Cases  on  this  statute.  22 

&}r  8  &  9  Will.  3.  c.  26.  to  convey  any  coining 
instrument  out  of  the  mint ;  to  mark  coin  on 
the  edges ;  to  diminish  the  coin,  or  to  aid  in 
so  doing,  is  high  treason.  24 

J3y  8  ^  9  Will.  3.  c.  26.  to  colour,  gild,  case 
over,  or  work,  any  round  blanks  of  base  me- 
tal, to  resemble  the  current  coin,  &c.  or  to 
,m«Jke  the  silver  coin  resemble  the  gold,  or  to 
aid  therein,  is  high  treason-  25 

•  To  extract  a  colour  from  the  substance  of  the 

meltal,  by  chemical  process,  is.  a  colourimg 
.    within  the  meaning  of  this  danse.  <  to. 

£^:15.Geo.  2.  c.  28.  to  wash,  gild,  or  colour  any 
of  the  silver  coin,  so  as  to  n»ke  it  resemble  the 
.    gold  coin— or  to  file,  alter,  wash,  or  colour  any 
of  the  brass  monies,  so  as  to  resemble  the 
silver  coin  of  sixpences  or .  shillings,  or  to 
,  counsel  or  aid  therein,  is  high  treason. .       26 
There  must  be  a  similitude,  a  resemblance  of  the 
tree  money  counterfeited,  or  the  crime  is  in- 
complete. 25 
By  1  &  2  Phil.  &  Maiy,  ell.  to  bring  into  the 
realm  mone^  counterfeited  according  to  the 
similitude  of  foreign  coin  current  here,  is  high 
-  treason.                                                      26 
It  must  be  known  to.be  false.                 it,  s.  86 
It  must  be  brought  from  some  country  where 
counterfeiting  is  not  punishable  by  the  laws  of 
England.                                           27.  s.  87 
Bardy  uttering  such  money  is  not  high  treason. 

27.  s.  88 

By  25  £dw.  3.  c.  2.  if  any  new  case,  necessary 

.,.  to  be  qansidered  as  high  treason,  should  arise, 

the  judges  shall  not  give  judgment  of  treason 

upon  it,  except  it  hfw  been  previously  declared 

to  be  treason  by  act  of  parliament.  ib. 

^ffoy  treasons  were  made  byviftufd  of  this 

clause;  but  by  1  Mary,  no  offence  shall  be 

hi^  treason  not  sodedared  to  be  by  25 £dw. 

3.  27.  s.  91 

By  5.EH9L  c.  1.  bjr  writins,  or  advised  speaking, 

to  extol  or .  maintain  the  jurisdiction  of  the 

pope,  is  pramunire  for  the  first  offence,  and 

liigh  treason  for  the  second.  28 


Knowinffly  to  import)  ocMumendf  or  r^oonoinaid 

|t  boQMK,  though  written  beyond  sea,  whidk 
maintains  this  jurisdiction,  is  within  the  st^ 
totes«&c.  .   28 

To  avow  the  same  opinion  after  a  first  convic- 
tion, is  hig^  treason,  ib.s*94 

By  13  Eliz.  c.  2.  to  put  in  use  any  popish  bull, 
or  instrument  of  absolution,  or  to  purchase 
any  such,  is  high  treason.  ih.  s.  95 

Accessaries  after  the  offence  incur  pramunire. 

.  ib» 

Concealing  the  offence  for  six  weeks  is  itittprt- 
sion  of  treason,  ih. 

By  23  Eliz.  c.  1.  and  3  Jae.  1.  c.  4.  to  become 
perverted  to  popery,  .or  to  peragert;.or  endea- 
vour to  pervert  others  to  that  religi<m,  fcc.  ii 
high  treason.  •  •  .w-      .29 

By  3  Jac.  1.  c.  4.  if  any  such  offender,) beyond 
s^as,  return  in  six  wed»,  and  take  the  oatln, 
&c.  he  is  excused.  ,  i^  s.  97 

The  barely  pretending  to  have  power  to  persuade 
persons  from  their  allegiance,  is  andtininihese 
acts.  ift. 

By  27  Eliz.  c.  2.  if  any  EugUth  ecdesiastio,  or- 
dained a  popish  priest,,  shall  remain  in  the 
realm,  and  not  submit  to  a  justice  within  three 
days,  he  shall  be  guilty  of  high,  treason.      ,29 

If  any  lay  subject  shall  not  return  from  a  popish 
seminary,  within  six  months  after  prodamar 
tion,  and  submit  within  two  days  after  his  re- 
turn, he  shall  be  guilty,  of  hig^  tre^spn^  ,     tA> 

To  conceal  that  a  popish  priest  is  in  tbe  realrn^ 
from  a  justice,  for  tweli^days,  is  fine  and  in^ 

5 risonment  at  discretion;  if  a  justice  shall  not 
iscover  it  to  the  privip-coiindl  within>twenty- 
ei^ht  days,  he  shall  forfeit  200  marks,  ib.  s.  101 
An  indictment  upon  the  above  daase   hmuI 
shew  that  the  ottender  was  bom  inihe  nefan, 
and  that  he  was  ordained  by  papal  authoritv. 

Such  an  offender,  thrown  by  winds  upon  the 
Engliih  coast,  on  his  passage  to  Ireland,  is 
not  within  die  act,  ib. 

By  5  Eliz.  c.  1.  if  any  penon  .performii^  the 
duty  or  enjoying  the  preferment  of  the  Jiosni^ 
churchy  shaU  refiise  a  second  tender  of  the 
oaths,  it  is  high  treason.  80.  s.  104 

By  6  Anne,  c.  7.  to  maintain  by  wriiinfy  that 
the  Pretender,  or  any  other,  nath  a  right-  to 
the  crovm,  other  than  according  to  1  Will.  Ic 
Maiy,  c.  2.  or  11  and  12  Will.  3.  c.  2.  or  that 
parliament  cannot  limit  the  descent  of  the 
crown,  is  high  treason,  31 

To  affirm  the  same  by  adtitad  ^peaiumg  ib  pr^ 
munire.  ib,  {K^ 

By  1  Anne,  c.  7.  endeavouring  advisedfy  ana 
directly  to  hinder  any  person  who  shall  be 
next  in  succession,  according  lo  1  WilL  and 
Mary,  c.  2.  and  12  Will.  3.'  c.  2.  lis  hi^  trea- 
son. 30.  s.  107 

By  13  Wm.  3..  c.  3.  and  17  Geo.  2.  ^.  39.^  if 
any  subject  of  England  shall  hold  anj  ooi^ 
respondence  with  Sbe.  Pretender,  or  with  the 
son  or  sons  of  the  Pretender,  or  any  person 
employed  by  them,  it  is  hi(^  treason.  31 

By  2  and  3  Anne,  c.  20.  if  any  officer  or  soldier 
shall  held  correspondence  with  any  rd)d  or 

enemy» 


tm 
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•dIj  gpoflKB  cn  amount  to  anorett  act  of 
compaarfng  the  kind's  ^ft^;     13, 14^(N.  6) 

How  tit  Ttproodifid  words^V  jutfgtf  may  apoont 
lo  a  fadgh  mispriBion.  ^  64 

How  &r  words  against  the  IwogamouBtlo  acon- 
tanopt  of  lus  person  ^d  Ayemmen^         66 

No  aftontp  by  uure  irordv  iu^*  however  fidse, 
salidousy  or  aggravfted^  can  amount  $o  such 
a  provocation  as  will  aUeviale  bonieide  fiom 
mnrder  to  dauBUtagM^r.  ^^      98 

No  one  oi^t  to  be  b^uid  to  gaoJ  bdianoiivfer 
anv  rashy  quarrelsome,  or  unmannerly  words, 

•«  ulesa  thev  tend  to  jbreak  the  peaee^-or  to  ca- 
.  lymniatp  me  state,  &c.  486 

But  a  recogniiance  of  the  peace  may  be  forfeited, 
even  by  words  dk^et^  teodiag  to  a  breach 
of 4he peace.-*  ^     .   .  ..  ,       433 

Wo  quarrelsome  or  throaConing  words  fhall 
«BMNmttoanaffiay,lcfk.  48T 


How  fu  words  shall  be  said  to  inspire  such  a 
degree  of  tenor  as  is  neqeaiary  in  mcible  en- 
try. ••,  501 

Threatening  speedies,  in  ttrr^amppgndij  uay 
aiAount  to  a  riot  *'  515 

How  words  nmst  be  eiq>re8se4  and-nndefatood 
to  make  a  wittinir  libelous.  ^         542 


wntmg 

WOUND. 


543 


In  what  cases  the  ifoudding  anothermaybe  jns- 
tified  or  ex<Aise4.  483,  484. 490.  530 

^  WRinNGS. 

Writings  cannot,  by  tiie  common  law,  be  the 
subject  tfiarceny.  149 

But  by  2  Geo.  2.  .c  25.  to  steal  the  writtoigs 
therein  enumerated  is  felony  of  like  nature  as 
stealing  the  proper^  they  are  calculated  to  s^ 
cure,  k^  19& 
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